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CASES 

IN  THE 

Supreme  Court  of  Alabama, 


DECEMBER  TERM,  1881. 


TVreii  i\  The  St«te. 

Indictment  for  Exhibiting  Gaming  Tahlen. 

1.  Plea  oj  misnomer. — A  plea  in  abaU'inent,  on  account  of  a  niiHiv>mer 
of  the  defendant,  inuHtnot  only  set  out  IiIh  true  name,  l»ut  nuist  nepitive 
the  fact  that  he  was  known  or  called  by  the  name  stated  in  the  indict- 
ment. 

2.  Waiiff  of  trial  hij  juni;  nrixiou  of  jnthjiniiit  on  factx. — When  a 
criminal  prosecution  for  a  misdemeanor,  (■(•mmeiic«-d  by  indictment  in 
the  Circuit  Court,  is  rejrularly  transferred  tn  the  C<>m)ty  Court  for  trial, 
the  failure  of  the  defendant  to  demand  a  trial  by  jury  is  a  waiver  of  the 
right  to  it;  and  the  trial  being  had  befon'  the  judge  \vitlu)Ut  the  inter- 
vention of  a  jury,  he  has  power  to  <lraw  inferences  of  fact  from  the  evi- 
dence, as  a  jury  W(tuld  have  ;  and  this  «ourt  will  not  reverse  his  judgment 
on  the  facts,  uidess  tliere  is  a  manifest  want  of  evidence  to  supjM>rt  it. 

3.  Keeping  or  exhihitinij  ifainiiKj  lahlrs  ;  ronntitiiints  nf  nlft  nsr. — The 
statute  which  prohibits  the  keeping  or  exhibition  of  "gaming  tables" 
(Code,  ^  4208),  is  not  confined  to  tables  on  which  banking  games  are 
played,  such  as  faro,  roulette,  Ace,  but  includes  also  tables  for  games  of 
cards,  such  as  drair  poker  ;  a  person  wiio  has  the  cust<Mly  or  possession 
of  the  tal)le,  and  authority  over  the  use  of  it.  and  supervises  tiie  gaming 
on  it,  is  the  keeper  of  it ;  and  wluK-ver  has  an  interest  in  the  gain  or  profit 
derived,  or  expected  to  be  derived  from  its  use  I'or  gjimiuk'  purposes,  is 
interested  or  runrenied  in  the  keeping  of  it,  as  tliose  words  are  us«'ii  in 
the  statute. 

Fkom  tlie  Cotmty  Court  of  Wilc<t.\. 

Tried  before  the  lion.  John  riKiKoY. 

The  iiulictiiieiit  in  this  ease,  wliich  was  fmnid  \t\  a  irrand 
jury  reijuhtrly  organized  in  the  Circuit  Court  of  sud  county, 
charged  tluit'tlie'defemhint.  -.1.  R.  Wren,  whose  name,  ntlier 
than  is  expressed  in  this  indictment,  is  unknown  to  the  grand 
jury,  kept  or  exhil)ited   a  gamiui;  tal»U'.  or  was   interested   or 

"^1 


2  SUPREME   COURT  [Dec.  Term, 

[Wren  v.  The  State.] 
concerned  in  the  keeping  or  exhibition  thereof,  a2:ainst  the 
peace,"  tfec.  The  case  having  been  transferred  to  the  County 
C(>urt  for  trial,  the  defendant  there  pleaded  in  abatement, 
"that  his  name  is  not  J.  R.  Wren,  but  his  true  and  correct 
name  is  James  S.  Wren,  by  which  name  he  is  called  and  known ; 
and  he  prays  judgment,"  etc.  A  demurrer  to  this  plea  was 
interposed,  on  these  grounds:  "1st,  because  said  alleged  mis- 
nomer is  immaterial;  2d,  because,  it  makes  no  difference 
whether  the  letter  in  the  middle  of  the  defendant's  name  is 
inserted  or  omitted ;  3d,  because  the  indictment  alleges  that  the 
defendant's  name,  other  than  is  therein  expressed,  is  unknown 
to  the  grand  jury ;  4th,  because  the  plea  does  not  truly  set  out 
the  manner  in  which  the  defendant's  name  is  stated  in  the 
indictment."  The  court  sustained  the  demurrer,  and  the  de- 
fendant then  pleaded  not  guilty ;  on  which  issue  was  joined, 
and  a  trial  had  before  the  court  ^\•ithout  a  jury.  On  all  the 
evidence  adduced,  which  it  is  unnecessary  to  set  out,  the  court 
found  the  defendant  guilty  as  charged,  and  imposed  a  fine  of 
$5<>0  on  him;  to  which  judgment  he  duly  excepted,  as  also  to 
the  judgment  on  the  demun-er ;  and  he  now  urges  these  matters 
as  error. 

It.  (xAir.LARi),  and  J.  Y.  Kilpatrick,  for  the  appellant. 

II.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — Pleas  in  abatement,  in  civil  or  in  crim- 
inal causes,  are  not  favored.  Matters  of  form,  in  them,  are 
regarded  as  matters  of  substance.  They  are  construed  most 
strongly  against  the  pleader,  and  cannot  be  sustained,  unless 
they  negative  the  existence  of  every  fact,  and  repel  every  in- 
ference, however  slight,  crossing  the  matter  relied  on  in  the 
plea. — Poicers  v.  State,  4  Ala.  531 ;  State  v.  Brool's,  9  Ala.  9 ; 
R(H>eHH  V.  Hehn,  27  Ala.  678.  If  the  matter  of  the  plea  is 
the  misnomer  of  the  defendant  in  an  indictment,  the  plea  must 
not  only  aver  the  true  name  of  the  defendant,  but  must  nega- 
tive the  fact  that  he  is  or  was  known  and  called  by  the  name 
employed  in  the  indictment.  These  are  essential  averments, 
as  is  shown  l)y  all  approved  precedents  of  the  plea.  The  want, 
in  the  ])resent  ])lea,  of  a  negation  of  the  fact  that  the  defendant 
Avas  known  and  called  by  the  name  by  which  he  was  indicted, 
is  fatal  to  its  sufficiency.  The  negation  can  not  be  implied  from 
the  affirmation  that  he  was  known  and  called  by  the  name 
avei'red  to  be  his  true  and  correct  name. 

The  indictment,  founded  on  section  4208  of  the  Code,  was  by 
tlie  gi'and  jury  returned  into  the  Circuit  Court,  and  by  that  court, 
in  ol»edience  to  the  statute  approved  February  23, 1881,  entitled 
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1881.]  OF  ALABAMA.  3 

[Wren  v.  TlieStaU-.] 
"An  act  to  confer  additional  jurisdiction  iij>on  the  C(»nnty 
Court  of  Wilcox  county,  and  to  rcjjulatc  i)r<»ccc<lin<;s  tliereiu" 
(Paniph.  Acts,  iSSO-si,  p.  21»;")),  transmitted  f«»r  trial  to  the 
County  Court.  The  trial  was  had  hetore  the  jud^e  of  tiie 
County  Court,  without  the  intervention  of  a  jurv,  the  de- 
fendant not  demanding;,  and,  by  the  failure  to  demand,  waivinj^ 
a  jury  trial. 

It  can  scarcely  be  controverted,  that  there  was  before  the 
court  legal  evidence,  having  a  tendency  to  establish  the  fact,- 
that  the  defendant  had  been  engaged  in  keejting  and  exhibitin*' 
a  table  for  gaining,  or  was  interested  or  concerned  in  tlie  keejv 
ing  or  exhil)itin<r  of  such  table.  There  were  tables  for  gaming 
during  the  fail'  m  Camden  in  the  fall  of  1SS(»,  and  these  tables 
were  in  a  room  in  a  hotel  known  as  Camden  IlaJJ.  The  room 
was  engaged  by  the  defendant,  from  the  ])ro])rietor  of  the  hotel, 
the  defendant  saying,  he  '"  iron  Id  iranf  .smite  tahhx.'"'  It  wa.s 
occupied  by  the  (lefendant,  Thomas,  and  others.  In  the  room, 
three  tables  were  used  in  ])laying  a  game  at  cards,  known  as 
draw  poker.  Checks  were  used,  as  the  representative  of  nu»nev, 
in  playing  the  game,  and  these  were  sold  to  the  ])layers  bv 
Thomas,  or  bv  the  defendant.  From  the  jxhjI,  or  /W,  whicli 
was  the  checks  or  money  staked  by  the  ])layers,  for  certain 
hands,  a  toll,  or  jjtnr/i.  was  taken,  sometimes  by  Thonuis.  and 
sometimes  by  the  defendant.  What  are  the  deductions,  or  in- 
ferences, from  these  fjicts,  it  was  for  the  court  to  determine; 
as  it  would  have  been  for  the  jury,  if  the  trial  had  l)een  by 
jury.  This  court  will  not  reverse  the  ju<lgment.  unless  it  is 
manifest  that  there  is  a  want  of  evidence  to  sup])ort  it. — Cair- 
t/iom  V.  State.  iV^  Ala.  1.57;  Sum/n^'rs  r.  State,  in  manuscri])t. 

It  is  insisted  that  the  statute  does  not  extend  to  a  table  kept 
or  exhibited  for  the  playing  at  cards,  of  such  games  as  it  a|>- 
pears  were  played  on  these  tables.  l»ut  that  it  embraces  only 
banking  names,  such  as  faro,  roxtlettt\  iVm*.  The  words  of  the 
statute  are  clear  and  unambiguous,  extending  to  all  gaming,  of 
whatever  name,  kind,  or  dexeri/^tion,  not  regularly  lirenn^d 
under  the  lams  of  this  State ;  and  is  the  success<»r  of  a  former 
statute  directed  against  the  ])articular  games  and  tables  referre<l 
to  (Clay's  Dig.  488,  Jj  \'l),  which  was  found  insutlicient  to  meet 
and  suppress,  the  evil  j>ractice  of  gaming,  and  to  av(>id  the  arti- 
fices resorted  to  for  its  evasion.  It  is  the  use  for  whicli  a  table 
is  kept  or  exhilnted,  that  brings  its  keejnng  or  exhibiti<»n 
within  the  condenmati<tn  of  the  statute.  If  the  use  is  gaming, 
in  any  of  its  forms,  or  by  any  of  its  names,  or  with  any  of  its 
appliances,  and  it  is  n(tt  licensed,  whosm'ver  keepx  or  txhihits, 
or  is  interested  or  concerned  in  the  keejiing  or  e.rhihition,  vio- 
lates the  statute. — Toneij  r.  State.  ♦51  Ala.  l'. 

It  niav  be  true  that  one  who  mcrclv  renders  occasional  or 
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casual  assistance  to  another  who  keeps  or  exhibits  a  table  for 
gaming,  does  not  come  within  the  statute.  But  there  was  evi- 
dence tending  to  show  that  the  defendant  had  authority  over 
the  use  of  the  tables,  having  custody  or  possession  of  them, 
and  gave  supervision  to  the  gaming.  The  sufficiency  of  the 
evidence  was  for  the  determination  of  the  County  Court,  and 
if  the  court  was  satisiied  tliat  lie  had  authority  over  the  use  of 
the  tables,  had  possession  or  custody  of  them,  and  supervised 
the  gaming,  then  he  kept  a  table  for  gaming ;  or,  if  he  had  an 
interest  in  whatever  of  gain  was  derived  or  expected  to  be  de- 
rived from  the  use  of  the  tables  for  gaming,  he  was  interested 
or  concerned  in  keeping  or  exliibiting  a  table  for  gaming. 
The  judgment  of  the  County  Court  is  affirmed. 


Bain  v.  The  State. 

Indictment  for  Murder. 

1.  Right  to  copy  of  indictment  and  list  of  jury. — Where  a  person,  in- 
dicted for  murder,  is  out  on  bail,  and  his  counsel  make  timely  application 
for  a  copy  of  the  indictment  and  a  list  of  the  jurors  summoned  for  his 
trial,  one  or  both  (Code,  §  4872),  such  copy  and  list  must  be  furnished 
one  entire  day  before  the  day  set  for  the  trial. 

2.  Self-defense. — To  make  out  a  case  of  self-defense  under  an  indict- 
ment for  murder,  "  it  is  necessary  that  the  difficulty  should  not  have  been 
provoked  or  encouraged  by  the  defendant ;  that  he  was  at  the  time  so 
menaced,  or  appeared  to  be  so  menaced,  as  to  create  a  reasonable  appre- 
hension of  the  loss  of  his  life,  or  that  he  would  sutler  grievous  bodily 
harm ;  and  that  there  was  no  other  reasonable  mode  of  escape  from  such 
present  impending  peril." 

3.  Charge  on  evidence,  invading  province  of  jury. — "  That  which  rests 
merely  on  parol  evidence,  unless  the  record  affirmatively  shows  that  the 
fact  was  conceded,  or  uncontro verted,  can  not  properly  be  ti'eated  as 
established  fact  in  charging  tlie  jury." 

From  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  Leroy  F.  Box, 

The  indictment  in  this  case  charged  that  the  defendant,  James 
Bain,  "  unlawfully  and  with  malice  aforethought  killed  Bluf ord 
Johnson,  by  shooting. him  with  a  pistol."  When  the  case  was 
called  for  trial,  as  the  bill  of  exceptions  shows,  the  defendant 
"objected  to  being  put  upon  his  trial,  because  the  list  of  jurors 
ordered  to  be  summoned  by  the  sheriif  had  not  been  served  on 
him  or  his  counsel  an  entire  day  before  the  day  fixed  for  his 
trial ;"  and  he  reserved  an  exception  to  the  overruling  of  this 
objection,  under  the  facts  stated  in  the  opinion  of  the  court. 
Vol.  i.xx. 
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During  tlie  trial,  as  tlie  bill  of  exceptionH  further  sliows,  two 
witnesses  for  the  State  testified,  in  substance,  that  the  defend- 
ant, having  a  pistol  in  his  hand,  came  into  a  gin-hou.se  where 
the  deceased  was  weighing  cotton,  and  ordered  him  to  leave; 
that  the  deceased  asked  "  What  for  f  and  started  towards  him  ; 
that  the  defendant  immediately  fired  his  pistol  at  the  deceased, 
and,  in  the  fight  which  then  ensued,  killed  him,  having  shot 
him  several  times.  On  the  part  of  the  defendant,  several  wit- 
nesses, relatives  of  the  defendant,  testified  to  previous  threats 
made  by  the  deceased  against  the  defendant,  and  communicated 
to  the  latter;  and  several  witnesses,  who  were  present  and  saw 
the  difficulty,  testified  that  the  deceased,  when  ordered  to  leave 
the  gin-house,  grasped  the  defendant  by  the  collar,  or  shoulder, 
and  struck  him ;  that  the  defendant  was  falling  when  he  fired 
the  first  shot,  and  that  the  other  shots  were  fired  while  the  par- 
ties were  on  the  ground,  the  deceased  being  on  top  of  the  de- 
fendant. Four  witnesses  for  the  defendant  "each  testified,  that 
the  deceased  was  a  strong,  heavy-set,  athletic  man,  about  forty- 
five  or  fifty  year's  old ;  that  he  was  lame  in  one  leg,  so  that  he 
limped  perceptibly;  and  that  he  was  larger  and  stronger  than 
the  defendant,"  The  defendant's  father,  to  whom  the  gin-house 
belonged,  testified,  on  behalf  of  the  defendant,  "that  said  gin- 
house  had  been  sold  by  him  to  the  deceased  some  months  l)e- 
fore  the  killing,  but  the  sale  had  i)een  rescinded  between  them 
some  time  prior  to  the  killing,  and  he  had  turned  the  gin-house 
and  the  mill  over  to  the  defendant."  The  defendant  retpiested 
the  court,  in  writing,  to  charge  the  jury  as  follows:  "If  the 
jury  believe,  from  the  evidence,  that  the  defendant  had  the 
right  to  the  actual  control  of  the  gin-house,  and  ordered  the  de- 
ceased to  go  out;  and  that  the  deceased,  instead  of  going  out, 
advanced  upon  the  defendant,  and  made  an  attack  <»n  him,  and 
took  hold  of  him,  and  struck  him,  or  attempted  to  do  so;  and 
if,  by  reason  of  such  attempt,  or  actual  assault,  and  the  superior 
strength  of  the  deceased,  and  the  precedent  threats  of  the  de- 
ceased to  kill  the  defendant  l)efore  sunset  of  that  day,  the  jury 
believe  [the  defendant]  had  just  ground  for  believing  that  he 
.was  in  imminent  danger  of  losing  his  life,  or  receiving  great 
"bodily  harm,  and  under  such  ])elief  shot  the  deceased, — then  the 
defendant  had  the  right  to  kill  the  deceased."  The  court  refused 
this  charge,  and  the  defendant  excepted  to  the  refusal. 

Wyetii  &:  BoYi),  for  appellant. 

n.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J.— The  defendant  was  under  indictment  for  mur- 
der, but  had  been  enlarged  on   bail.     S(K)n   after  the  presiding 
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judge  made  an  order,  setting  a  day  for  the  trial,  and  directing 
the  sheriff  to  summon  the  requisite  number  of  special  jurors 
therefor,  counsel  for  the  defendant  made  an  application  to  the 
sheriff  to  be  furnished  with  a  list  of  the  jurors  thus  ordered  to 
be  summoned,  "an  entire  day  before  the  day  appointed  for  the 
trial."  The  sheriff  did  furnish  defendant's  counsel  with  a  list 
of  the  jurors  summoned,  but  not  one  entire  day  before  the  day 
appointed  for  the  trial.  The  State,  through  its  solicitor,  an- 
nounced ready  for  trial ;  but  the  defendant  objected  to  being 
put  on  trial,  for  the  reason  above  stated.  Defendant's  objec- 
tion was  overruled,  and  he  reserved  an  exception  to  this  ruling. 
Section  4872  of  the  Code  of  1876  has  been  the  statute  law 
of  this  State  long  before  and  ever  since  the  adoption  of  the 
Code  of  1852,  without  verbal  alteration,  except  that  under  that 
Code  the  service  was  required  to  be  made  two  entire  days  be- 
fore the  trial.  In  all  the  late  compilations,  it  has  been  one 
entire  day. — Clay's  Digest,  459,  ^  53 ;  Code  of  1852,  ^  3576 ; 
Stone  &  Shepherd's  Code,  §  619 ;  Rev.  Code,  ^  417 1 .  The  lan- 
guage of  that  section  is  not  so  clear  nor  complete  as  is  desirable, 
nor  as  the  magnitude  of  the  subject  would  seem  to  demand. 
The  same  language  is  applicable  alike  to  the  duty  of  furnishing 
to  the  accused  a  copy  of  the  indictment,  and  a  list  of  the  jurors 
summoned  for  his  trial.  If  there  are  categories  in  which  the 
accused  has  no  right  to  demand  a  list  of  the  jurors  summoned, 
then  to  the  same  extent  is  he  without  authoritative  right  to  de- 
mand a  copy  of  the  indictment  preferred  against  him.  The 
first  clause  of  the  section  is  too  clear  to  admit  of  questioning 
construction.  If  the  accused  is  in  actual  continement,  "a  copy 
of  the  indictment,  and  a  list  of  the  jurors  summoned  for  his 
trial,  ....  must  be  delivered  to  him,  at  least  one  entire  day 
before  the  day  appointed  for  his  trial."  To  disregard  this, 
would  be  clearly  a  reversible  error.  So,  if  the  accused  "  is  not 
in  actual  custody,  and  has  counsel,  whose  names  are  so  entered 
on  the  docket,  such  counsel  must,  on  application,  be  furnished 
with  a  copy  of  the  indictment,  and  a  list  of  tSie  jurors,"     This 

fi^uarantees  the  clear  right  to  a  copy  of  the  indictment,  and  a 
ist  of  the  jury.  It  is  silent  as  to  the  time  they  shall  be  fur- 
nished. If  they  are  delivered  to  counsel,  at  the  very  moment 
the  defendant  is  required  to  announce  whether  or  not  he  is  ready 
for  trial,  is  this  a  compliance  with  the  statute?  And  if  it  is 
not,  what  length  of  time  *nmst  elapse  between  the  service  and 
the  trial?  But,  under  a  literal  construction,  there  are  catego- 
ries not  provided  for.  Suppose  the  defendant  is  out  on  bail, 
and  yet  is  unable  to  employ  counsel.  Is  it  the  duty  of  the  court 
to  assign  him  counsel  i  A  literal  interpretation  of  the  language 
of  the  statute  fails  to  affirm  such  duty.  Suppose,  further,  he 
has  counsel,  but  his  counsel's  name  is  not  so  entered  on  the 
Vol.  lxx. 
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docket.  Is  a  prisoner,  in  either  of  these  conditions,  not  entitled 
to  a  copy  of  the  indictment,  or  list  of  the  jury  summoned  for 
his  triaH  The  constitution  (Declaration  of  Rights,  jj  7)  secures 
to  every  one,  accused  of  crime,  the  rU^ht  '*  to  demand  the  nature 
and  cause  of  the  accusation,  and  to  have  a  copy  thereof/'  r)id 
the  framers  of  this  statute  intend  to  withhold  this  rij^ht  from 
persons  indicted  for  murder,  yet  out  on  hail.  U'cause  they  had 
no  counsel,  or  their  counsel  failed  to  have  their  names  entered 
on  the  docket!'  Or  did  they,  in  any  case,  intcjid  to  provide 
that  a  service  at  any  moment  hefore  entering  upon  tlie  trial 
would  satisfy  this  constitutional  re<juirement^  Is  this  constitu- 
tional mandate  a  mere  form,  which  le^jislation  may  emasculate, 
by  withholding  from  its  observance  all  power  to  benetit  the  ac- 
cused in  his  defense? 

In  ParmriH  v.  The  Sfafe,  22  Ala.  50,  this  court,  speakinj;  of  a 
statute  notdistini^uishalde  from  the  one  we  are  ('(justruing,  said  : 
"  Taking  these  several  })rovisions  together,  there  can  be  no  doubt 
as  to  the  object  of  the  last  enactment.  The  prisoner  was  to  l>c 
furnished  with  the  names  of  the  individuals  from  whom  the  jury 
would  probably  be  selected,  to  afford  him  the  opportunity  of  ascer- 
taining whether  cause  for  challenge  existed  ;  and  also  for  the  j)ur- 
pose  of  enabling  him  to  exercise  understandingly  the  j)riviU>ges 
conferred  upon  him  as  to  peremptory  challenges.'" — liHI  r.  The 
State,  29  Ala.  34;  Aarott  v.  TJie  State,  89  Ala.  75.  We  hold 
that  tlie  proper  construction  of  the  statute  we  are  considering 
is,  that  when  the  defendant  is  not  in  actual  custody,  and  his 
counsel  make  timely  application  for  a  copy  of  the  indictment 
and  a  list  of  the  jurors,  one  or  botli,  they  must  be  furnished 
one  entire  day  before  the  day  set  for  the  trial.  Such,  we  think, 
has  been  the  practice  of  the  courts,  and  we  are  not  willing,  by 
a  severe  construction,  to  withhold  from  parties  wjiose  life  may 
be  in  peril  what,  we  think,  the  law  intended  to  secure  to  them, 
and  may  be  of  incalculable  service  in  conducting  their  defense. 

The  charge  asked  was  properly  refused,  for  at  least  two  rea- 
sons: Flrxt,  it  does  not  state  enough,  when  construed  in  refer- 
ence to  the  testimony,  to  show  a  case  of  justifiable  self-<lefense. 
To  bring  the  case  within  that  rule,  it  was  necessary  that  the 
difficulty  should  not  have  been  provoke<l  or  encouraged  by  the 
defendant;  that  he  was  at  the  time  so  menaced,  or  appeare<l  to 
be  so  menaced,  as  to  create  a  reasonable  apprehension  of  the 
loss  of  his  life,  or  that  he  would  suffer  griev(.us  Ixwlily  harm, 
and  that  there  was  no  other  reasonable  mode  of  escape  from 
such  present  impending  ])eril. — Mit<hrll  r.  St^tte,  iJo  Ala.  2«»; 
Jud(je  V.  The  Stute,  58  Ala.  4o6 ;  C  'ros.s  v.  The  Statr.  68  Ala.  40. 
Second,  the  charge  assumes,  as  facts,  that  the  strength  of  decea.<ed 
was  superior  to  that  of  the  accused,  and  that  the  decea.si'd  had 
made  precedent  threats  to  kill  the  defendant.     There  was  testi- 
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monj  tending  to  show  these  facts,  but  its  credibility  and  suffi- 
ciency should  have  been  left  to  the  jury.  That  which  rests 
merely  on  parol  testimony,  unless  the  record  shows  affirmatively 
that  the  fact  was  conceded,  or  uncontroverted,  can  never  he 
treated  as  established  fact,  in  charging  the  jury. — Ashivm'th  v. 
The  State,  63  Ala.  120;  Henderson  v.  Marx,  57  Ala.  169.  In 
all  cases  not  so  circumstanced,  the  credibility  and  sufficiency  of 
parol  testimony  must  be  left  to  the  jury. — 1  Brick.  Digest, 
336,  §  8. 

For  the  error  in  ruling  the  defendant  to  trial  under  the  cir- 
cumstances disclosed,  the  judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  remanded.  '  Let  the  defendant  remain 
in  custody,  until  discharged  by  due  course  of  law. 


Edmonds  v.  The  State. 

Indictment  for  Larceny  of  Hog. 

1.  Larceny;  what  conatitutes  asportation. — A  conviction  can  not  be  had 
for  the  larceny  of  a  hog,  on  the  testimonj'  of  a  witness  to  this  effect : 
"  Witness  gave  the  defendant  the  axe,  and  got  some  corn,  and  by  drop- 
ping some  of  the  corn  on  the  ground  tolled  the  hog  to  the  distance  of 
about  twenty  yards  ;  that  defendant  then  struck  the  hog  with  the  axe, 
and  the  hog  squealed,  whereupon  witness  and  defendant  immediately 
ran  away,  leaving  the  hog  where  it  it  was."  These  facts,  without  more, 
do  not  show  an  asportarit. 

From  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon,  H,  D.  Clayton. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  indictment  in  this  case  charges  the 
defendant  with  the  larceny  of  a  hog,  which,  under  the  statute, 
is  made  a  felony,  without  reference  to  the  value  of  the  animal 
stolen. — Code,  1876,  §  4358.  The  only  evidence  in  the  case, 
showing  any  caption,  or  asportation  of  the  animal,  was  the  tes- 
timony of  an  accomplice,  one  Wadworth,  who  made  the  fol- 
lowing statement:  "That  shortly  after  dark,  on  the  18th  of 
February  last,  witness  met  defendant  near  the  horse-lot,  on  the 
plantation  of  one  Ilges ;  that  the  two  went  together  to  witness' 
nouse,  where  the  latter  procured  an  axe,  and  they  then  returned 
to  the  lot.  Witness  then  got  some  corn,  and  after  giving  de- 
fendant the  axe,  by  dropping  some  of  the  corn  on  tlie  ground 
Vol.  lxx. 
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tolled  the  hofj  to  the  diHtance  of  ahfuit  tirmtfj  yardx  •  that  the 
defendant  then  .strnck  the  hog  with  tlie  axe,  and  the  ho^Kcjuealed, 
whereupon  iminedmtehj  botli  witneHs  and  defendant  run  mnnj, 
leammj  the  hog  v^here  it  wv/^."  Upon  tliis  state  of  facts,  the 
court  charged  the  jury,  that,  if  tl)ey  believed  tlie  evidence,  it 
was  sufficient  to  sliow  such  a  taking  and  carrying  away  of  the 
property,  if  done  feloniously,  as  was  necessary  to  make  out  the 
oifense  of  larceny. 

We  think  the  court  erred  in  giving  this  charge,  though  the 
question  presented  is  not  free  from  some  degree  of  doubt  and 
difficulty.  The  usual  definition  of  larceny  is,  "the  felonious 
Uikhxg  and  carrymg  mimy  of  the  personal  goods  of  another." 
4  Black.  Com.  229.  It  is  defined  in  Koscoe's  Criminal  Evi- 
dence, as  "  the  wrongful  taking  possesMion  of  the  goods  of  an- 
other, with  intent  to  deprive  the  owner  of  his  property  in 
them." — Ih.  622.  It  is  a  well  settled  rule,  liable  to  some' few 
exceptions,  perhaps,  that  every  larceny  necessarily  involves  a 
trespass^  and  that  there  can  be  no  trespass,  unless  there  is  an 
actual  or  constructive  taking  of  possession  ;  and  this  ])ossession 
must  be  entire  and  absolute. — Roscoe's  Cr.  Ev.  (!28-24;  8  Greenl, 
Ev.  §  154.  There  must  not  only  be  such  a  caption  as  to  consti- 
tute possession  of,  or  dominion  over  the  pro])erty,  for  an  appre- 
ciable moment  of  time,  but  also  an  (fyjjortatio?},  or  rarrying 
away,  which  may  be  accomplished  by  any  removal  of  the 
property  or  goods  from  their  original  .^tatn^^,  such  as  would  con- 
stitute a  complete  severance  from  the  possession  of  tlie  owner. 
1  Greenl.  Ev.  §  154;  Roscoe's  Cr.  Ev.  p.  625.  It  has  been  fre- 
quently held,  tliat  to  chase  and  shoot  an  animal,  %vith  felonious 
intent,  without  removiug  it  after  being  shot,  would  not  be  such 
a  caption  and  as])ortation  as  to  consummate  the  otfense  of  lar- 
ceny.—Tr<?//'  V.  The  State,  41  Ala.  412;  77ie  Stater.  Seatfhr, 
1  Rich.  (S.  C.)  30 ;  2  Bish.  Cr.  Law,  j<  797.  So,  it  has  l)een  de- 
cided, that  the  mere  upsetting  of  a  barrel  of  turjientine,  though 
done  with  felonious  intent,  does  not  complete  the  oflFense,  for 
the  same  reason. — The  Stat£  v.  Jone.s,  05  N.  C.  395.  The  books 
are  full  of  cases  presenting  similar  illustrations. 

On  the  contrary,  it  is  equally  well  settled,  that  where  a  per- 
son takes  an  animal  into  an  inclosure,  with  intent  to  steal  it, 
and  is  apprehended  before  he  can  get  it  out,  he  is  guilty  of  lar- 
ceny.— 3  Inst.  109.  In  Wisdom'' h  ca.se,  8  P(»rt.  5o7,  519,  it  was 
said,  arguendo,  by  Mr.  Justice  Goi.iyrnw.viTK,  "If  one  entice  a 
horse,  hog,  or  other  animal,  l)y  placing  food  in  such  a  situation 
as  to  operate  on  the  volition  of  the  animal,  and  he  aM*umes  the 
dominion  over  it,  and h ok  it  once  und/r  his  control,  the  deed  is 
complete ;  but,  if  we  suppose  him  detected  before  he  has  the  an- 
imal under  his  control,  yet  after  he  has  operated  on  its  volition, 
the  offense  would  not  be  consummated."     This  principle  is,  no 
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doubt,  a  correct  one ;  but  the  true  difficulty  lies  in  its  proper, 
application.  It  is  clear,  for  example,  if  one  should  thus  entice 
an  animal  from  the  possession,  actual  or  constructive,  of  the 
owner,  and  toll  it  into  his  own  inclosure,  closing  a  gate  behind 
him,  the  custody  or  dominion  acquired  over  the  animal  might 
be  regarded  as  so  complete  as  to  constitute  larceny. — 2  Bish. 
Cr.  Law,  §  806.  It  is  equally  manifest  that,  if  one  should,  in 
like  manner,  entice  an  animal,  even  for  a  considerable  distance, 
and  it  should  from  indocility,  or  other  reason,  follow  him  so  far 
off  as  not  to  come  virtually  into  his  custody,  the  crime  would 
be  incomplete. 

The  controlling  principle,  in  such  cases,  would  seem  to  be, 
that  the  possession  of  the  owner  must  be  so  far  changed  as  that 
the  domirdon  of  the 'trespasser  shall  be  complete.  His  prox- 
imity to  the  intended  booty  must  be  such  as  to  enable  him  to  as- 
sert this  dominion,  by  taking  actual  control  or  custody  by  man- 
ucaption, if  he  so  wills.  If  he  abandon  the  enterprise,  how- 
ever, before  being  placed  in  this  attitude,  he  is  not  guilty  of  the 
offense  of  larceny,  though  he  may  be  convicted  of  an  attempt 
to  commit  it. —  Wolfs  case, 4:1  Ala.  412.  It  would  seem  there 
can  be  no  asportation,  within  the  legal  acceptation  of  the  word^ 
without  ?i previously  acquired  dominion. 

The  facts  of  this  case,  taken  alone,  do  not  constitute  lar- 
ceny. It  is  not  a  re^isonable  inference  from  them,  that  there 
was  such  a  complete  caption  and  asportation  as  lo  consunmiate 
the  offense. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded. 


Blankenshire  v.  The  State. 

Prosecution  for  Watitonly  Killing  a  Hog. 

1  Criminal  jurisdiction  of  Countu  Court ;  appeal  from  justice^ i^  lodg- 
ment.— The  act  approved  February  23d,  1881,  conferring  additional  juris- 
diction upon  the  County  Court  of  Wilcox,  and  regulating  the  proceedings 
in  that  court  (Session  Acts  1880-81,  p.  295),  Uxkes  away  from  the  Circuit 
Court  all  jurisdiction  to  try  misdemeanors  in  that  county,  and  confers  it 
on  said  County  Court;  and  this  includes  the  power  t«  entertain  appeals 
from  a  judgment  of  conviction  rendered  by  a  justice  of  the  peace  in  a 
criminal  prosecution. 

2.  Affidavit  and  irarrant;  sufficiency  of,  in  description  of  offense;  amend- 
ment.— In  a  criminal  prosecution  before  a  justice  of  the  peace,  an  affida- 
vit and  warrant  charging  that  the  defendant  "killed  a  hog,  the  property 
of  A.  B.,  worth  about  ten  dollars,  against  the  peace,"  &c.,  do  not  charge 
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any  criminal  offense  whatever ;  but,  no  ol)jertion  to  the  Hutiieiency  of  the 
afliduvit  or  warrant  beinjr  raised  before  the  justice,  and  th«'  ••ase  being 
carrietl  by  appeal  into  the  Cireuit  or  County  Court,  wliere  llie  trial  is  to 
be  had  ile  novo  (Co<le,  ^  4701),  a  coniijlaiut  niay  be  there  filed,  charjnnji 
that  the  defendant,  "  within  twelve  nutnths  before  tlie  eouinieneenient  of 
this  prosecution,  did  luilawfully  or  wantonly  kill,  disable,  or  destrf>y  one 
hog,  the  property  of  A.  B.,"  &c. 

From  the  County  Court  of  Wilcox. 
Tried  before  the  lion.  John  Purifoy. 

J.  A.  Ma'itiieson,  and  R.  GAirj.AKi),  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  present  prosecution  was  commenced  and 
tried  before  a  justice  of  the  peace  of  Wilcox  county,  and  car- 
ried by  appeal  from  the  justice's  judgment  to  the  Cotinty  Court. 
The  affidavit  and  warrant  sued  out,  on  which  the  trial  and  con- 
viction were  had  before  the  justice,  are  defective,  and  fail  to 
charge  any  offense  known  to  tlie  law.  No  objection  for  in- 
sufficiency of  the  affidavit  or  warrant  is  shown  to  have  been 
made  before  the  justice  of  the  peace,  but  the  trial  appears  to 
have  been  had  on  the  merits  alone.  The  charge  in  the  original 
affidavit  and  warrant  is,  that  defendant  had  ''killed  a  hog,  the 
property  of  Jacob  Albrittou,  worth  al)out  ten  dollars,  against  the 
peace  and  dignity  of  tlie  State  of  Alabama."'  Under  the  act 
"To  increase  the  criminal  jurisdiction  of  justices  of  the  peace 
and  notaries  public  with  like  powers,  in  the  c<»untic8  of  Lauder- 
dale, W^ilcox  and  Lawrence,"  approved  January  25th,  X'Hl^ 
(Pamph.  Acts,  220).  justices  of  the  peace  have  jurisdiction  of 
all  misden)eanors.  When  the  case  was  appealed  to  the  Comity 
Court,  the  solicitor  was  allowed,  against  the  objection  of  de- 
fendant, to  iile  a  complaint  in  the  following  words:  "The 
State  of  Alabania,  by  its  solicitor,  com]>lains  of  Richard  Hlank- 
enshire,  that  within  twelve  months  before  the  commencetnent 
of  this  prosecution,  he  did  unlawfully,  or  wantonly,  kill,  disable 
or  destroy  one  hog,  the  property  of  Jacob  Albritton,  of  the 
value  of  ten  dollai-s."  This  amended  charge,  or  complaint,  suf- 
ficiently alleges  a  violation  of  section  44(>J»  of  the  Code  of  1876. 

The  sole  (]uestion  in  this  case  is,  did  the  County  Court  err  in 
allowing  this  com])laint  to  be  filed. 

The  offense  complained  of  in  this  case  is  charged  to  have 
been  committed  in  August,  1881.  On  the  23d  February,  1881, 
the  act  was  approved,  "To  confer  additional  jurisdiction  upon 
the  ('ounty  Court  of  Wilcox  county,  and  to  regulate  the  pro- 
ceedingstherein.'' — Pamph.  Acts,  2S»5.  That  act  takes  from  the 
Circuit  Court  all  jurisdiction  for  the  trial  of  njisdemeanors  in 
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that  county,  and  confere  it  upon  the  County  Court.  Among 
the  provisions  of  the  said  statute  are  the  following:  See.  5. 
"That  said  County  Court  shall  conform  to  the  practice  and 
rules  of  procedure  of  the  Circuits  Courts  of  this  State."  Sec. 
11,  ''That  all  laws  of  a  general  nature,  now  in  force,  or  that 
may  be  hereafter  enacted,  so  far  as  the  same  apply  to  misde- 
meanors, unless  the  contrary  be  expressly  provided,  or  as  may 
be  limited  by  this  act,  shall  be  held  to  apply  and  extend  to  said 
•County  Court."  The  act  contains  no  limitation  of  the  power 
and  authority  conferred  on  said  County  Court,  by  the  section 
last  above  copied,  which  affects  this  case.  Sec.  15.  "That  all 
appeals  from  said  County  Court  shall  be  to  the  Supreme  Court 
of  Alabama,"  tfec. 

The  direct  result  of  this  statute,  as  we  have  said,  is  to  take 
from  the  Circuit  Court  of  Wilcox  county  all  power  to  hear  and 
determine  misdemeanors,  and  to  confer  on  the  County  Court  all 
the  power  and  jurisdiction  to  try  such  offenses,  theretofore  exer- 
cised by  the  Circuit  Court.  Among  the  powers  necessarily 
transferred,  is  the  power  to  entertain  appeals  from  a  justice's  judg- 
ment of  conviction,  conferred  by  section  4700-01  of  the  Code 
of  1876.  To  hold  otherwise,  would  be  to  deny  all  right  of  ap- 
peal in  such  cases ;  for,  manifestly,  the  Circuit  Court  could  not 
entertain  jurisdiction  of  misdemeanors,  no  matter  how  brought 
before  it.  Having  jurisdiction — sole  jurisdiction — of  the  ap- 
peal, that  court,  under  the  section  of  the  statute  copied  above, 
will  exercise  all  the  powers  the  Circuit  Court  could  exercise 
under  the  former  system.  "  The  trial,  ....  on  appeal  from 
a  judgment  rendered  by  a  justice,  shall  be  de  novo,  and  shall  be 
governed  in  all  respects  by  the  rules  and  regulations  prescribed 
for  the  trial  of  appeals  from  the  County  Court." — Code,  §  4701. 
Sections  4722  and  4729  of  the  Code  of  1876  lay  down  the  rules 
applicable  to  amendments  in  such  cases.  In  Tatum  v.  The 
State,  at  the  last  term,  we  construed  these  sections,  and  held 
that  "no  objection  could  be  made  to  any  inaccuracy  or  imper- 
fection in  the  proceedings"  before  the  primary  court.  Under 
the  authority  of  that  case,  and  the  sections  of  the  Code  therein 
•construed,  the  amendment  was  rightly  allowed,  and  the  present 
record  is  free  from  error. 

Affirmed, 


1881.]  OF  ALABAMA.  18- 

[WatBon  V.  The  State.] 


W^atson  V.  The  State. 

Indictment  for  Embezzlement  or  Fraudulent  Conversion  hy 

Bailee. 

1.  What  bailepH  are  within  statute. — The  statute  wliich  declares  that 
"any  private  banker,  comuiission-merchant,  factor,  l>roker,  attorney, 
bailee,  or  atli^r  agent,  who  embezzles,  or  fraudulently  converts  to  his  own 
use,"  &c.,  "any  money,  property  or  effects,  deposited  with  him,  or  the 
proceeds  of  any  property  sold  by  him  for  another,  must  be  punished  as 
if  he  had  stolen  it "  (Code,  §  4384),  applies  only  to  bailments  in  which 
tlie  parties  stand  to  each  other  in  a  fiduciary  relation,  the  bailee  having 
the  possession  wholly  and  exclusively  for  tHe  l)enefit  of  the  bailor ;  and 
a  conviction  can  not  be  had  under  it  against  the  hirer  of  a  (lomestic 
animal  who  sells  the  same  during  the  term. 

From  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  indictment  in  this  case,  as  twice  copied  in  the  transcript, 
charged  that  the  defendant,  "  Samuel  Watson,  the  bailee  of 
Samuel  Reid,  did  envagle  {?),  or  fraudulently  convert  to  his  own 
use,  property,  to-wit,  two  oxen,  animals  of  the  cow  kind,  de- 
posited with  him,  the  said  Samuel  Watson,  by  said  Samuel 
Reid,  who  was  the  owner  thereof,  against  the  peace,"  &c. 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  evidence 
showed  that,  on  the  4th  January,  1881,  in  said  count}'»of  Rus- 
sell, the  prosecutor  hired  a  yoke  of  oxen  to  the  defendant,  at 
$1.50  per  week,  to  haul  wood  from  Russell  county  into  the 
town  of  Girard  in  said  county,  and  into  Columbus,  Georgia  ; 
that  the  defendant  did,  with  the  consent  of  the  prosecutor,  use 
said  oxen  in  hauling  wood  into  Girard  and  Columbus,  and  from 
time  to  time  paid  for  their  hire  sums  amounting  to  ^r».«  i( » ;  and 
that  in  March,  1881,  defendant  sold  said  oxen  to  W.  L.  Till- 
man, who  resided  in  Columbus,  Georgia.  There  was  no  proof 
of  the  place  or  terms  of  this  sale  to  Tillman,  There  was  proof 
tending  to  show  that,  in  February,  1881,  the  prosecutor  had 
sold  these  oxen  to  the  defendant.  This  was  all  the  evidence  in 
the  case,  necessary  to  a  proper  understanding  of  the  exceptions. 
The  court  charged  the  jury,  among  other  tilings,  that  if  they 
believed,  from  the  evidence,  that  the  defendant  diverted  the 
oxen  from  the  use  for  which  he  had  hired  them,  and  removed 
them  out  of  the  State  of  Alabama,  witii  the  intention  »>f  plac- 
ing them  beyond  the  reach  of  the  owner;  that  would  be  a  con- 
version of  them,  for  which  he  might  be  convicted  in  this  case,^ 
whether  he  sold  them  or  not ;  and  if  he  afterwards  sold  them^ 
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whether  in  or  out  of  the  State,  that  was  a  circumstance  to 
which  they  might  look,  in  determining  his  intention  in  carrying 
them  out  of  the  State."  The  defendant  excepted  to  this  entire 
cjiarge,  and  to  each  part  of  it,  and  asked  tlie  court,  in  writing, 
to  charge  the  jury,  among  other  things,  as  follows  :  "  If  the 
jury  believe,  from  the  evidence,  that  the  only  proof  of  the  de- 
fendant being  the  bailee  of  the  prosecutor  is,  that  the  prosecu- 
tor hired  the  oxen  to  the  defendant,  they  must  acquit  the  de- 
fendant." The  court  refused  to  give  this  charge,  and  the  de- 
fendant excepted  to  its  refusal. 

Geo.  W.  Hooper,  for  appellant, 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — The  indictment  is  founded  on  the  statute 
(Code  of  1876,  §  4384),  declaring  that  "any  private  banker, 
commission-merchant,  factor,  broker,  attorney,  bailee,  or  other 
agent,  who  embezzles,  or  fraudulently  converts  to  his  own  use, 
or  fraudulently  secretes,  with  intent  to  convert  to  his  own  use, 
any  money,  property  or  effects,  deposited  with  him,  or  the  pro- 
ceeds of  any  property  sold  by  him  for  another,  must  be  pun- 
ished, on  conviction,  as  if  he  had  stolen  it." 

The  material  question  presented  is,  whether  a  hirer  of  live- 
stock, who,  during  the  term  of  hiring,  sells  the  same,  in  or  out 
of  the  State,  is  guilty  of  the  offense  denounced  by  the  statute. 
The  offense  is  strictly  statutory,  and  it  will  be  seen,  to  consti- 
tute it,  «there  must  be  the  concurrence  of  three  several  facts. 
1.  The  party  accused  must  stand  to  the  owner  in  the  relation 
of  private  banker,  or  commission-merchant,  or  factor,  or  broker, 
or  attorney,  or  bailee,  or  agent.  2.  The  money,  property,  or  ef- 
fects, must  have  been  deposited  with  him,  or  must  be  the  pro- 
ceeds of  sale,  he  having  authority  to  sell.  3.  The  money,  prop- 
erty, or  effects,  or  the  proceeds  of  sale,  must  have  been  embez- 
zled, or  fraudulently  converted  to  the  use  of  the  accused,  or 
must  have  been  fraudulently  secreted  by  him,  with  the  intent 
to  convert  to  his  own  use. 

Bailment  is  a  term  of  very  large  signification,  and  is  defined 
as  "a  delivery  of  goods  in  trust,  upon  a  contract,  express  or  im- 
plied, that  the  trust  shall  be  executed,  and  the  goods  returned 
by  the  bailee,  as  soon  as  the  purposes  of  the  bailment  shall  be 
answered." — 2  Kent,  559.  The  accuracy  of  this  definition  is 
questioned  by  Judge  Story,  who  defines  a  bailment  as  "  a  de- 
livery of  a  thing  in  trust  for  some  special  object  or  purpose, 
and  upon  a  contract,  express  or  implied,  to  conform  to  the  ob- 
ject or  purpose  of  the  trust." — Story  on  Bailments,  §  2.  There 
are  different  kinds  of  bailments,  involving  different  rights  and 
Vol.  lxx. 
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duties,  upon  the  part  of  tlie  bailor  and  bailee.  When  the 
general  term,  hailmeiH^  haihtr^  or  hn'ih^\  is  employed,  whether 
m  a  private  writin<i;,  in  a  verbal  contract,  or  in  a  statute,  its  real 
meaning  can  be  ascertained  oidy  by  reference  to  the  subject- 
matter,  and  the  circumstances  attending  its  employment.  The 
connection  in  which  the  term  hailee  is  found  in  the  statute  un- 
der consideration,  indicates  very  clearly  that  it  is  not  used  in  its 
largest  sense — that  it  was  not  intended  t<»  com])rehend  every 
species  of  bailment,  and  all  who  might  stand  to  the  owner  of 
money,  property,  or  effects,  in  the  relation  of  a  bailee.  It  is 
limited  and  confined  to  bailees  of  a  particular  class — those  hav- 
ing possession  wholly  and  exclusively  for  the  benefit  of  the 
bailor;  bailments  where  the  owner  jvarts  with  the  actual  pos- 
session, not  with  the  right  of  property,  general  or  special,  and 
is  not  without  right  to  resume  possession. 

The  hirer  of  chattels  for  a  term  is  a  bailee,  doubtless,  but  of  a 
particular  class  or  kind.  The  trust  created  is  not  exclusively 
for  the  benefit  of  the  bailor,  but  rather  for  his  own  benefit. 
He  acquires  the  exclusive  right  to  the  use  and  |)osses8ion  of  the 
chattels  during  the  term,  and  for  the  term  is,  in  a  large  .sense, 
the  owner.  If  the  chattel  perishes,  he  loses  the  use,  and  yet  is 
bound  to  pay  the  owner  the  recom])ense  for  the  whole  tenn. 
The  right  and  title  of  the  owner  is  not  a  present  right  and  title, 
but  is  in  reversion.  It  is  not  to  a  bailment  (»f  this  character  the 
statute  refers,  but  to  bailments  in  Mhich  the  bailor  and  bailee 
stand  in  a  fiduciary  relation — in  which  the  bailee  acts  for  or  on 
account  of  the  bailor,  and  not  for  himself.  ,  Each  class  of  ])er- 
sons  mentioned  in  the  statute,  other  than  bailees,  are  agents, 
whose  duty  it  is  to  act  for  a  principal  ;  and  if  possession  is  en- 
trusted to  them,  it  is  merely  for  the  purpose  of  effectuating  the 
agency.  With  them  bailees  are  associated  :  but  the  word  is  re- 
stricted, by  limiting  them  to  bailees  standing  in  the  relation  of 
agents :  haike  or  otiier  aejent^  are  the  words  of  the  statute — 
the  equivalent  of  bailee  standing  in  the  relation  of  agent. 

We  do  not  deem  it  necessary  to  consider  any  other  (piestion 
involved,  as  we  are  of  the  opinion,  that  the  appellant,  l)eing  the 
hirer  of  the  oxen,  having  the  ])roperty  in  tliem,  and  the  right 
of  exclusive  possession  for  the  term,  is  not  a  bailee  of  the  class 
to  which  the  statute  refers.  In  this  view,  the  rulings  of  the 
Circuit  Court  are  erroneous,  and  the  judgment  must  be  re- 
versed, and  a  judgment  here  rendered  discharging  the  appel- 
lant from  further  prosecution. 
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SuHimers  v.  The  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Waiver  of  trial  by  jury ;  revision  of  judgment  on  evidence. — In  a 
prosecution  for  a  misdemeanor,  a  trial  by  jury  being  waived,  and  the  case 
submitted  to  the  court  for  decision,  the  judgment  on  the  facts,  though 
excepted  to,  is  not  revisable  ;  nor  would  this  court  reverse  such  judgment, 
unless  under  circumstances  which  would  authorize  the  court  below  to  set 
aside  a  verdict  of  guilty  rendered  on  the  same  evidence. 

From  the  County  Court  of  Jackson. 

Tried  before  the  Hon.  John  B.  Tally. 

The  defendant  in  this  case  was  indicted,  in  October,  1880,  for 
carrying  concealed  weapons;  and  the  prosecution  was  trans- 
ferred into  the  County  Court,  where  tlie  foDowing  proceedings 
were  had,  as  shown  by  the  bill  of  exceptions :  "  The  defendant 
waived  a  jury,  and  the  cause  was  heard  and  determined  by  the 
presiding  judge  without  a  jury.  On  the  trial,  the  State  intro- 
duced Frank  W  ashington  as  a  witness,  who  testihed  that,  in  the 
year  1880,  before  the  finding  of  the  indictment,  the  defendant 
came  into  his  store  in  the  town  of  Stevenson,  in  said  county, 
and  proposed  to  swap  a  pistol  for  a  watch ;  that  M'itness  was 
standing,  when  defendant  came  in,  in  the  front  end  of  his  store ; 
that  he  refused  to  ^wap  his  watch  for  a  pistol,  but  said  he  would 
swap  pistols  with  defendant ;  that  tliey  walked  to  the  rear  of 
the  store,  where  he  got  his  pistol,  lianded  it  to  the  defendant, 
and  walked  back  to  the  front  part  of  the  store ;  that  he  again 
returned  to  the  rear,  where  the  defendant  was  standing,  having 
his  pistol  in  his  hand ;  that  defendant  said,  '  My  pistol  is  worth 
two  of  yours ; '  that  he  (witness),  after  some  conversation  about 
the  trade,  put  his  pistol  away,  and  again  walked  towards  the 
front  of  the  store ;  that,  when  he  again  returned  to  where  de- 
fendant was,  he  did  not  see  defendant's  pistol ;  that  they  then 
walked  to  the  front  of  the  store,  and  the  defendant  went  out ; 
that  he  only  saw  defendant's  pistol  while  defendant  held  it  in 
his  hand,  but  don't  know  where  he  got  it,  nor  where  he  put  it, 
and  did  not  see  him  get  it ;  that  he  did  not  see  it  concealed, 
and  did  not  see  it  when  defendant  came  in,  nor  when  he  went 
out  of  the  store,  but  he  was  not  observing  defendant  at  that 
time ;  that  he  could  not  state  whether  the  defendant  had  the 
pistol  concealed  about  liis  person  on  that  occasion,  or  not ;  that 
he  might  have  deposited  the  pistol  somewhere  in  the  store  be- 
fore he  (witness)  saw  him  with  it,  but,  if  he  did,  witness  knew 
nothing  about  it ;  that  he  knew  defendant's  general  character, 
Vol.  lxx. 
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and  it  wa.s  good.  This  was  all  the  evidence,  and  on  this  evi- 
dence the  court  found  the  defendant  guilty,"  and  rendered  a 
judgment  against  him  for  $50  and  costs.  "  The  defendant  ob- 
jected to  the  finding  of  the  court  or  judge,  and  to  the  judgment 
as  rendered,  on  the  ground  tliat  the  evidence  was  insufhcient, 
and  did  not  warrant  or  authorize  the  court  to  find  the  defend- 
ant guilty.  The  court  overruled  the  said  objection,  and  the 
defendant  excepted." 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J.— Under  the  act  "To  regulate  the  trial  of  misde- 
meanors in  Jackson  county,"  approved  February  9tli,  1881 
(Pamph.  Acts,  232),  the  judge  of  the  County  Court  was  author- 
ized to  hear  counsel  and  decide  the  ])resent  cause  without  a  jury, 
unless  the  defendant  demanded  a  jury.  The  <lefendant  waived 
his  right  of  trial  by  jury,  which  waiver  was  entered  of  record. 
ConneUy  v.  The  State,  60  Ala.  89.  Section  7  of  the  act  refer- 
red to  secures  to  the  defendant,  whether  tried  by  a  jury  or  by 
the  court,  the  right  to  "  reserve  by  bill  of  exceptions  any  ques- 
tion of  law  arising  in  any  of  the  proceedings,"  in  like  manner 
as  provided  for  in  similar  cases  in  the  Circuit  Court,  by  sections 
4978  to  4992  of  the  (^ode  of  1876.  Under  this  statute,  and 
its  proper  construction,  no  (juestion  is  so  presented  in  the  pres- 
ent case  as  that  we  can  consider  it.  We  have  nothing  but  the 
evidence,  and  the  judgment  of  guilty  pronounced  on  that  evi- 
dence. Such  finding  on  testimony  is  not  revisable,  exce))t  on 
principles  not  presented  by  this  record. —  Catrtlufrn  v.  The  Stale, 
63  Ala.  157;  Nooe''s  Me'rv.  Garner's  A(hn)\  at  present  term. 

But  there  is  another  principle  which  would  render  it  unnec- 
essary that  we  should,  in  this  case,  decide  the  (question  raised 
above.  The  statute  authorized  the  judge  of  the  County  Court 
to  try  the  facts,  unless  the  defendant  demanded  a  jury.  The 
witness  for  the  prosecution  testified  in  the  presence  of  the  court, 
and  the  court  was  called  upon  to  observe  his  manner,  and  weigh 
his  testimony.  In  such  cjise,  the  rule  is,  not  to  reverse  the 
finding  of  the  primary  court,  unless  a  presiding  judge  would 
set  aside  a  jury's  verdict  of  guilty,  rendered  on  similar  testi- 
mony,— JVooe's  Ki-'V  V.  Gamer  s  Adnir,  at  the  present  term. 
Applying  that  rule  to  this  case,  we  do  not  hesitate  to  af!irm 
that  no  judge  at  nini  j^i'tas  would  feel  authorized  to  set  aside  a 
verdict  of  guilty,  rendered  on  the  evidence  fountl  in  this  re- 
cord. 

Affirmed. 
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Creamer  et  al.  v.  The  State. 

Indictment  for  Grand  Larceny. 

1.  OrganhatUm  of  grand  jtiry. — The  act  approved  February  13th,  1879, 
regulating  the  drawing  of  grand  and  petit  jurors  in  certain  counties 
therein  named  (Sess.  Acts  1878-9,  p.  204),  by  which  the  number  of  grand 
jurors  was  reduced  from  eighteen  to  fifteen,  was  not  intended  to  be  retro- 
active. Where  the  grand  jurors  were  drawn  under  the  general  law 
(Code,  ^  4738),  prior  to  the  passage  of  said  local  statute,  though  the  jury 
was  organized  subsequent  to  that  date,  it  was  properly  organized  with 
eighteen  members. 

From  the  Circuit  Court  of  Cleburne. 

Tried  before  tlie  Hon.  Leroy  F.  Box. 

The  indictment  in  this  case,  charging  the  defendants  with 
grand  larceny,  was  found  at  the  March  term  of  said  court, 
1879.  The  grand  jury  at  that  term,  by  which  the  indictment 
was  found,  was  composed  of  eighteen  members,  who  were 
regularly  drawn  and  sunnnoned  under  the  general  law,  prior  to 
the  13th  February,  1879,  on  which  day  an  act  of  the  General 
Assembly  was  ap])roved,  regulating  the  drawing  of  grand  and 
petit  jurors  in  said  county,  with  others  named  therein,  and 
reducing  the  number  of  grand  jurors  to  fifteen. — Session  Acts 
1878-9,  p.  204.  The  grand  jury  was  organized,  with  eighteen 
members,  after  tlie  passage  of  that  law;  and  the  defendants 
l)eing  tried  at  a  subsequent  term,  and  convicted,  they  moved  in 
arrest  of  judgment,  on  the  ground  that  the  grand  jury  was 
illegally  organized — that  it  should  have  been  composed  of  only 
fifteen  instead  of  eigliteen  jurors.  The  court  overruled  the 
motion  in  arrest,  and  rendered  iudgment  on  the  verdict  against 
them ;  and  they  reserved  the  question,  by  bill  of  exceptions, 
for  the  consideration  of  this  court. 

Ellis  &  Aiken,  and  Smith  &  Smith,  for  appellants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  (piestion  raised  in  this  case  is  set- 
tled adversely  t6  the  appellants  in  the  case  of  3farl^r  v.  The 
Staie,  at  the  present  term. — 68  Ala.  580.  It  was  there  held,  that 
where  a  grand  jury  was  drawn  under  the  general  law,  and  prior 
to  the  passage  of  "the  act  of  February  13,  1879  (Acts  1878-79, 
p.  204),  regulating  the  drawing  of  grand  juries  in  certain 
Vol.  lxx. 
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counties  therein  specified,  it  would  be  legal  to  organize  it  as 
drawn,  although  the  organization  should  take  place  sul>Ke<pient 
to  the  date  of  the  special  act.  In  other  words,  the  a(.'t  in 
question  was  not  intended  to  be  retroactive,  ho  as  to  affect  the 
validity  of  any  drawing  which  had  taken  place  under  the  gen- 
eral law. 
Affirmed. 


Collins  r.  The  State. 

Indictment  for  Betting  at  Cards  at  Publte  Phwe. 

J.  Sufficiency  of  indictment. — In  an  indictment  for  bettinj;  at  a  j;aine 
of  cards  played  in  a  public  place,  or  other  y:ame  i)rohil)iteil  by  the  statute 
(Code,  §  4209)  ;  Form  Xo.  29,  p.  i)94),  it  is  not  necessary  to  specify  the 
thing  bet,  nor  to  state  its  value. 

2.  SaiHf. — Fractional  currency  of  the  I'nited  States,  issued  by  au- 
thority' of  law,  having  the  uses  and  i)nrj)oses  of  money,  an  averment  that 
such  currency  was  bet,  beir)g  equivalent  to  an  averment  that  money  was  , 
bet,  is  sufficient;  and  the  additional  words,  "of  a  value  and  ilenoinina- 
tion  to  said  jurors  unknown,"  may  be  rejected  as  suri>lusage. 

P^ROM  the  Circuit  Court  of  St.  Clair. 

Tried  before  the  Hon.  1>ekov  F.  Box. 

The  indictment  in  this  case  charged  that  the  defendant,  John 
Collins,  "bet  fractional  currency  of  the  Ignited  States,  of  a 
value  and  denomination  to  said  jurors  unknown,  or  other  thing 
of  value  also  unknown,  at  a  game  played  with  cards,  or  dice, 
or  other  substitute  or  device  for  cards  or  dice,  at  a  tavern,  inn," 
(fee.  The  defendant  demurred  to  the  indictment,  on  these 
grounds :  1st,  *'  because  the  value  and  denominatictn  of  the 
iractional  currency  of  the  Fnited  States,  in  said  indictment 
alleged  to  have  been  bet  by  defendant,  is  not  averred ; " 
2d,  "because  the  denomination  or  value  of  any  thing,  in  said 
indictment  alleged  to  have  been  bet  by  defendant,  is  not 
averred;"  3d,  "that  said  indictment  is  defective  by  reason  of 
its  failure  to  aver  tlie  denomination  and  value  of  the  fractional 
currency  of  the  United  States,  or  other  thing  of  value  "  The 
overruling:  of  this  demurrer  is  the  only  matter  here  pre.^'nte^l 
for  revision. 

J.  F.  OsBORV,  for  the  appellant. 

H.    C.    Tompkins,    Attorney-General,   for   die   State,    cited 
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Jacobson  v.  The  State,  55  Ala.  150 ;  Mitchell  v.  State,  55  Ala. 
160 ;  Code,  §§  4789-90. 

BRICKELL,  C.  J. — The  offense  charged  in  the  indictment, 
or  intended  to  be  charged,  is  the  betting  of  money,  bank-notes, 
or  other  thing  of  value,  at  a  game  with  cards,  or  dice,  or  a  sub- 
stitute for  either  cards  or  dice,  played  at  one  of  the  places 
prohibited  by  the  statute.— Code  of  1876,  ^  4209.  The  form 
of  indictment  prescribed  by  the  statute  does  not  contain  an 
averment  of  the  thing  bet,  or  of  its  value.  A  mere  general 
averment  that  the  defendant  bet  at  a  gaming-table,  or  at  a  game 
called  keno,  or  at  a  game  played  with  cards  or  dice,  or  a  device 
or  substitute  therefor,  at  one  of  the  places  where  such  playing 
is  unlawful,  is  sufficient.  The  averment  in  the  present  indict- 
ment, that  the  thing  bet  was  fractional  currency  of  the  United 
States,  the  denondnation  and  value  of  which  was  unknown  to 
the  grand  jury,  "  or  other  thing  of  value,"  can  well  be  rejected 
as  mere  surplusage.  Without  such  averment,  the  indictment 
would  have  been  sufficient. — Jacobson  v.  State,  55  Ala.  151 ; 
Mitchell  V.  State,  lb.  160.  Fractional  currency  of  the  United 
States,  issued  by  authority  of  an  act  of  Congress,  was  intended 
for  circulation,  and  had  the  uses  and  properties  of  money. 
The  averment  that  it  was  bet  is,  therefore,  the  equivalent  of  an 
averment  of  the  betting  of  money  ;  and  its  denomination  and 
value  is  not  an  ingredient  of  the  offense.  Whether  the  amount 
was  large  or  small,  the  offense  was  complete. 

The  oidy  matter  which  is  reserved  for  the  consideration  of 
this  court  is  the  sufficiency  of  the  indictment ;  and  that  charged 
the  offense  designated  by  the  statute. 

Affirmed. 


Thomason  v.  The  State. 

Indictment  for  Selling  Spirituous  Liquors  vnthout  License. 

1.  Selling  spirituous  liquors  without  revenue  lice)ise  ;  sale  by  physician, 
or  for  medical  purposes. — The  statute  which  prohibits  the  sale  of  spiritu- 
ous hquors  without  a  reveuue  hcense  (Code,  §  4204;  Hess  Acts  1878-9,  p. 
71)  contains  no  exception  of  a  sale  for  medicinal  purposes  by  the  family 
physician  of  the  purchaserj  who  knew  that  the  purchaser's  wife  was  in 
delicate  health ;  and  if  the  statute  containecl  such  an  exception,  proof 
that  the  purchaser  procured  the  liquor  "for  the  purpose  of  making  cam- 
phor, and  that  it  was  used  in  his  family,"  the  seller  being  his  family 
physician,  and  knowing  that  his  wife  was  in  delicate  health,  would  not 
bring  the  case  within  the  exception,  it  not  being  shown  that  the  seller 
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had  presented  the  liquor  for  camphor,  or  knew  the  purpose  for  which  it 
was  intended,  nor  that  it  was  in  fact  ho  used. 

2.  When  appeal  lien. — An  appeal  can  not  be  taken  in  a  criminal  <'a8e, 
when  the  record  does  not  show  that  judgment  was  rendered  on  the  verdict. 

From  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Lkroy  F.  Box. 

The  indictment  in  this  case,  which  was  fonnd  at  the  Septem- 
ber term,  1880,  contained  two  counts;  tlie  iirst  cliargins:  that 
the  defendant,  "before  the  findinju:  of  this  indictment,  sold  vi- 
nous or  spirituous  licjuors  without  license,  and  contrary  to  law ;" 
and  the  second,  that  the  defendant,  "not  having  first  pnx'ured 
a  license  as  a  retailer  from  the  proper  legal  authority  under  the 
revenue  law,  did  sell  vinous  or  spirituous  liquors,  which  was 
drunk  on  or  al)out  the  premises,  against  the  peace,"  &c.  The 
bill  of  exceptions  states,  that  the  defendant  pleaded  not  guilty, 
*'and  trial  was  thereupon  had  on  both  counts  contained  in  the 
indictment."  C)n  the  trial,  as  the  bill  of  exceptions  further 
states,  "  the  State  introduced  one  William  Noble  as  a  witness, 
who  testified,  in  substance,  that  in  said  county  of  Blount,  with- 
in twelve  months  before  the  finding  of  the  indictment,  he  ob- 
tained from  defendant  some  whiskey,  a  })int  o^  half-pint,  and 
paid  him  for  it.  Said  witness  further  testified,  in  substance, 
on  cross-examination  by  defendant,  that  defendant  was,  at  the 
time  witness  obtained  the  liquor  from  him,  a  regular  practicing 
physician,  and  was  then  the  regular  family  physician  of  witness; 
that  witness'  wife  was  at  the  time  in  delicate  health,  and  this 
fact  was  known  to  defendant  as  such  physician ;  that  he  olv 
tained  the  liquor  for  the  purjjose  of  making;  camphor,  and  want- 
ed it  for  that  purpose,  and  that  it  was  used  by  his  family.  On 
motion  of  the  solicitor,  the  court  excluded  from  the  jury  all  the 
evidence  above  stated,  on  cross-examination  of  said  witness; 
and  to  this  action  defendant  excepted."  The  record  further 
shows,  that  the  jury  returned  a  verdict  of  guilty,  and  a.'*sessed  a  fine 
of  $50  against  the  defendant.  *'  Whereupon."  as  the  judgment 
entry  recites,  "the  defendant,  with  Thomas  J.  Griflith  and 
Erastus  P.  Puckett  as  his  sureties,  in  open  court  confesses  judg- 
ment in  favor  of  the  State  of  Alabama,  for  the  said  fine  of  fifty 
dollars,  and  the  costs  of  this  prosecution ;  and  it  is  therefore 
considered  by  the  court,  that  the  State  of  Alabama,  for  the  use 
of  Blount  county,  have  and  recover  judifment  against  the  said 
William  L.  Thomason.  Thomas  J.' Gntfith.  and  Erastus  P. 
Puckett,  for  the  said  fine  of  fifty  dollars  and  costs  of  prosecu- 
tion, by  them  so  confessed  ;  for  which  let  execution  issue.  But, 
the  defendant  having  reserved  questions  of  law  for  the  consid- 
eration of  the -Supreme  Court,  the  judgment  is  suspende<i,  un- 
der section  4981  of  the  Code  of  1876.'  \^c. 
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Hamill  &  Dickinson,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  defendant  was  indicted  under  section  4202 
of  the  Code  of  1876,  as  amended  December  8d,  1878. — Pamph. 
Acts,  1878-9,  page  71.  The  only  exception  reserved  was  to 
the  refusal  of  the  court  to  allow  the  defendant  to  make  certain 
proof.  We  think  there  was  no  error  in  this.  The  testimony 
offered  proved  nothing  material.  The  substance  of  it  was,  that 
the  seller  was  a  practicing  physician,  and  the  family  physician 
of  the  buyer ;  '"that  he  [the  buyer]  obtained  the  liquor  for  the 
purpose  of  making  camphor ;  that  lie  wanted  it  for  that  pur- 
pose ;  that  the  liquor  was  used  by  his  family :"  and  "  that  the 
wife  of  the  witness  [the  buyer]  was  at  the  time  in  delicate 
health,  and  this  was  known  to  defendant  as  such  physician." 
We  suppose  the  purpose  of  this  testimony  was,  to  raise  the  in- 
ference that  the  liquor— a  half-pint — was  wanted  for  medicinal 
nse,  was  so  used,  and  that  this  was  under  the  sanction  and  ad- 
vice of  the  family  physician,  who  himself  made  the  sale.  The 
statute  contains'  no  such  exception  ;  and  if  it  did,  the  testimony 
would  not  tend  to  raise  such  inference.  The  testimpny  fails  to 
affirm  that  the  physician  was  informed  of  the  use  for  which  it 
was  wanted,  and  therefore  it  could  not  be  inferred  he  prescribed 
its  use,  or  would  have  prescribed  it,  if  he  had,  known  the  pur- 
pose of  the  purchase.  Xor  does  the  testimony  tend  to  show 
that  the  liquor  was  used  in  making  camjjhor.  That  the  liquor 
"  was  used  by  the  family,"  does  not  conduce  to  show  in  what 
particular  form  it  was  used. 

There  is,  however,  a  defect  in  the  present  record,  which  for- 
bids us  to  decide  this  case  on  the  merits.  The  jury  returned 
a  verdict  of  guilty,  but  no  judgment  of  the  court  was  pronounced 
on  that  verdict.  There  is,  consequently,  no  final  judgment  in 
the  court  below,  which  will  authorize  us  to  review  the  rulings. 
This  omission  can  probably  be  remedied  by  judgment  nunc  pro 
tunc. 

Appeal  dismissed. 
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Henderson  r.  The  State. 

Indictment  for  Btirylary. 

I.     Si(fficlftici/  of  indirtuifiit,  In  (IrHcripfion  of  hinlillnrj,  (jomh,  <(t. — In 
iiidirtnient  for   l)nrjj:larv  in  l>r('akin<;  and  i-ntt-rin;;  a  lidiist'  "  in  wliidi 


1. 
an 

any  go«xls,  merchandise,  or  other  vahial)le  tiling,  is  kept  for  use,  sale,  or 
deposit"  (Code,  §  4343),  if  any  tiling  else  than  goo<l8  or  nierchandi.sf  is 
alleged  to  have  been  kept,  it  ninst  be  allege«l  to  l)e  valualde;  but  an 
averment  that  "goods  or  merchaiKlise  were  kept  for  use,"  «lfcc.,  is  snffi- 
cient  without  any  additional  averment  of  value,  and  shows  with  suili- 
cient  certainty  that  the  goods  were  there  kept  at  the  time  «»f  the  alleged 
burglary.  • 

2.  Comjieleury  of  co-dt-ft'DfUijitK  ax  tritncKHrx  for  each  otlnr. — When  two 
persons  are  jointly  indicteil,  neither  is  a  competent  witness  for  or  against 
the  other,  unless  there  has  been  an  order  of  severance,  a  iiolh-/>roKt'(iiu, 
era  verdict  of  ac<iuittal  entered  in  favor  of  the  one  offere<I  as  a  witness; 
and  one  who  has  pleaded  guilty,  but  against  whom  no  judgment  has 
been  rendered,  is  not,  within  this  rule,  competent  to  testify  for  the  other. 

3.  Recent  posxexxion  of  xtolen  propertif,  anil  ilerhinitlonK  e.i pUtnittonj 
thereof. — The  possession  of  st(jlen  goods,  or  other  fruits  of  crime,  recently 
after  the  commission  of  the  otlense,  \»  prhfio  fucle  guilty  jxtssession  ; 
yet,  if  the  accused,  when  first  found  in  the  possession  of  such  property, 
and  before  he  has  had  an  opportunity  to  fabricate  evidence  exculpatory 
of  himself,  gives  a  rea.sonab!e  and  i)robable  account  of  the  manner  in 
which  he  accjuired  the  possession,  such  evidence  shouM  alwavs  Ih.^ 
allowed  to  go  to  the  jury,  as  tending  to  rebut  the  i)resuniption  of  guilt 
which  might  otherwise  arise.  "This  j)rincii>Ie  has  not  always  been  ob- 
served in  the  past  <lecisions  of  this  court — notal)ly  in  the  case  of  Toylor 
V.  The  State,  42  .Via.  .")2i> ;  and,  perhaps,  in  Sfaifnaril  r.  The  State, 
46  Ala.  85." 

4.  Sa)ne. — Under  an  indictment  for  burglary,  the  i)rosecution  having 
proved  that  a  valise,  part  of  the  proj)erty  stolen  from  the  house  at  the 
time  the  offeii.se  was  committed,  was  found  in  the  defendant's  house  a 
short  time  afterwjirils,  while  the  defendant's  evi<lence  tended  to  show 
that  he  was  in  Georgia  when  the  *allege<l  burglary  was  committed;  hrhl, 
that  it  was  permissible  for  him  to  prove,  by  a  witness  who  was  pres«'nt, 
"that  on  his  return  home,  and  so  so(»n  as  he  first  discovered  the  valise, 
he  asked  his  wife,  Whoije  rallxe  Ik  that!  and  lion  lauie  it  heref" 

Fkom  tlie  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Lekoy  F.  I)«».k. 

Wm.  Ivey,  for  the  apj^ellaiit. 

H.C.  ToMi'Ki.Ns,  Attorney-General,  for  tiie  State. 

SOMERVILLE,  J.— The  indictment  in  this  ca.^e  is  for  the 
crime  of  burglary,  as  defined  and  prohihiteil  by  section  4843  of 
the  Code  of  187H.     It  charges  that,  before  the  tin»ling  of  the 
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indictment,  George  Henderson,  the  appellant,  and  one  Henry 
Mattison,  "  broke  into  and  entered  the  storehouse  of  Andrew 
J.  Street,  in  which  goods  or  merchandise  were  kept  for  use, 
sale,  or  deposit." 

The  descriptive  words  of  the  statute  are,  "in  which  any 
goods,  merchandise,  or  other  vcduahle  thing^  is  kept  for  use, 
sale  or  deposit."  The  question  of  the  sufficiency  of  indict- 
ments, framed  under  this  section  of  the  Code,  has  been  ruled 
on  very  frequently  by  this  court;  and  we  think  the  following 
rule  may  be  declared  as  having  been  established :  Where  the 
indictment  describes  the  specific  class  of  articles  mentioned  in 
the  statute,  as  kept  in  the  building  for  use,  sale,  or  deposit, — as, 
for  example,  either  goods  or  merGnand'ise^—Xhe  law  conclusively 
presumes  that  they  are  of  value,  and  no  averment  need  be 
made  in  the  indictment  that  they  are  valuable.  If,  however, 
the  thing  deposited  is  alleged  to  be  any  thing  else  than  goods, 
or  merchandise,  it  must  be  averred  to  be  vahiabU,  or  a  thing 
of  value ;  though  it  is  not  necessary  that  its  particular  value  in 
money  shall  l>e  stated,  this  being  a  matter  of  evidence  merely. 
Norris'  case,  50  Ala.  126;  Wick's  case,  44  Ala.  39S;  Matthews' 
case,  55  Ala.  65 ;  Davis''  case^  54  Ala.  88 ;  JVeaVs  case,  53  Ala. 
465 ;  Clark's  Cr.  Dig.  §  86,  and  cases  cited.  Under  this  rule, 
tlie  indictment  was  sufficient ;  and  it  averred  with  sufficient 
perspicuity,  also,  that  the  articles  described  were  kept,  in  the 
building  described,  at  the  time  of  the  alleged  burglary. 

The  court  did  not  err  in  excluding  the  witness,  Mattison, 
from  testifying  in  behalf  of  his  co-defendant,  the  appellant. 
It  is  true  that  he  had  just  pleaded  guilty  to  the  indictment,  but 
no  judgment  of  conviction  had  been  rendered  by  the  court  at 
the  time  he  was  offered  as  a  witness.  The  authorities  are  not 
entirely  in  accord  on  this  question.  In  the  case  of  The  People 
V.  Bill,  10  John.  95,  it  was  held,  that  where  two  defendants 
were  jointly  indicted  for  assault  and  battery,  and  j^leaded 
separately,  one  of  thein  being  tried  first,  the  other  defendant 
was  incompetent  to  testify  for  him.  In  Rex  v.  Lafore,  5  Esp. 
R.  155,  Lord  Ellenborougu  rejected  the.  testimony  of  a  co- 
defendant  who  had  suffered  judgment;  remarking,  at  the  time, 
that  he  had  never  known  such  evidence  to  be  offered.  In  Co'in- 
nnonavealth  v.  Marsh,  10  Pick.  (Mass.)  57,  where  two  persons 
were  jointly  indicted  for  forgery,  and  the  trial  of  one  was 
postponed,  it  was  held,  by  the  Supreme  Court  of  Massachu- 
setts, that  he  was  not  competent  to  be  a  M'itness  for  the  other. 
It  was  said  by  Wilde,  J.,  that  if  parties  thus  jointly  indicted 
were  permitted  to  testify  for  each  other,  they  might  escape 
punishment  by  perjury,  and  ''thus  they  would  be  allowed  mu- 
tually to  protect  each  other,  and  evade  the  ends  of  justice." 

The  proper  practice  seems  to  be,  that  where  two  or  more 
Vol.  lxx. 
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defendants  are  jointly  indicted,  neither  i.**  a  witness  for  or 
against  the  others,  nnless  some  order  is  made  in  the  ease,  wliieli 
amounts  to  an  ac(|uittal  or  a  Heveratny.  Tlie  trial  of  the  one 
proposed  to  be  offered  as  a  witness  must  l)e  severed  from  that 
of  the  co-defendant  against  whom  he  is  offered:  or  else  a 
nolle-pt'osequi  must  he  taken,  or  a  verdict  of  acijuittal  entered 
in  favor  of  the  ])roj)osed  wit^iess,  as  authorized  bv  statute. 
Whart.  Cr.  Ev.  ^  439;  1  Whart.  Cr.  Law,  >j  7l»<>:  Hawk.  P.  C, 
b.  2,  c.  4r),  ^  90:  Nm/e's  case,  40  N.  J.  (Law),  429;  Code,  1S76, 
§  4894.  Under  this  princij)le,  there  was  no  such  severance  as 
would  make  the  witness  Mattison  ccmpetent  to  testify  in  this 
case,  and  the  court  did  not  err  in  exchiding  him. 

There  was  error,  in  our  o])inion,  however,  in  excluding  the 
testimony  of  the  witnetss  Jane  McElderrv.  There  was  evidence 
before  the  jury  tending  to  prove  that  the  defendant.  Henderson, 
was  in  Rome,  Georgia,  at  the  time  of  the  alleged  burglary :  that 
he  returned  home  after  this  event,  and  so  so<»n  as  he  Jirfit  dis- 
covered the  valise,  which  wa.*  identified  as  stolen  property,  in 
his  house,  he  asked  his  wife,  in  presence  of  the  witness,  "Whose 
valise  is  thati'  And  how  came  it  here'"  If  these  (piestions, 
as  the  evidence  tends  to  show,  were  put  to  the  defendant  when 
he  first  discovered  the  stolen  pro])erty  on  his  ])remises,  they  are 
manifestlv  relevant,  as  going  to  the  very  fact  of  possession. 

The  rule  is  well  established,  that  the  recent  exclusive  posses- 
sion of  the  fruits  of  crime,  soon  after  its  commission,  in  j/rima 
facie  evidence  of  guilty  possession. —  1  Greenl.  f]v.,  jj  34.  Yet. 
if  the  party,  at  the  time  he  is  found  in  possession  of  the  stolen 
property,  and  before  he  has  had  the  opportunity  t<»  concoct 
evidence  excul})atory  of  himself,  give  a  reasonable  and  probable 
account  of  the  manner  in  which  he  became  possesse<l  of  the 
property,  this  evidence  should  always  be  allowed  t<t  go  to  the 
jury,  so  as  to  rebut  the  presumption  of  guilt  which  might 
otherwise  arise.  We  are  aware  of  the  fact,  that  this  prin<'iple 
has  not  been  always  observed  in  the  past  decisions  of  this  court ; 
notably  in  the  case  of  Taylor  r.  The  State,  42  Ala.  529 :  and 
again.  ])erhaps,  in  Maynard  r.  The  St<(te,  40  Ala.  85.  These 
cases  fail  to  make  the  pro])er  distinction  between  an  explanation 
given  at  the  time  the  defendant  is  first  discovered  in  possession 
of  the  fruits  of  the  crime,  and  his  declarations  niiide  at  other 
times,  when  there  was  op])ortunity  for  the  deliberate  j)remedi- 
tation  of  a  false  story.  Such  was  the  case  of  Sj,iney  v.  The 
State^  2(»  Ala.  9(i,  upon  the  authority  of  which  the  two  cases 
above  appear  to  have  been  decided. 

The  principle  was.  however.  re('0gnized  andapplied  in  Craxr- 
forcTs  ovw^,  44  Ala.  45;  and  is  well  sustained  by  authority  from 
the  earliest  adjudications  in  Phiglish  criminal  jjirisprudence 
down  to  the  present  day. — 1  Lead.  Cr.  Cases,  865.  and  cases 
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cited  in  m>te ;  2  Bish.  Cr.  Proc.  §^  740-746;  Clark's  Cr.  Dig. 
§  635;  Hampton  v.  The  State,  5  Tex.  (Ct.  Ap.)  463  5  Wliart. 
Cr.  Ev.  p  691,  761. 

Mr.  Bishop  indorses  this  rule  as  a  reasonable  doctrine,  and 
adds:  "Such  an  explanation,  especially  if  given  instantly  upon 
the  property  being  discovered,  and  the  accusation  brought 
home  to  the  prisoner's  knowledge,  is  deemed  a  part  of  the  res 
gestoiy—^  Bish.  Cr.  Proc.  «j  746.  In  Cooper's  case,  63  Ala.  80, 
the  declaration  of  tlie  defendant  was"  excluded,  no  doubt  on  the 
ground  that  there  was  ample  time  for  the  concoction  of  an  ex- 
culpatory statement.  It  was  not  contemporaneous  with  the 
imputation  of  guilt  by  the  arj-esting  officer.  It  was,  therefore, 
or  may  have  been,  premeditated,  and  not  instinctive ;  and,  in 
such  cases,"  is  not  admissible  as  either' being  explanatory  of  pos- 
session, or  a  part  of  the  res  (jestw. — Whart.  Cr.  Ev.  §  691. 

The  questions  put  by  defendant  to  his  wife,  as  testified  to  by 
the  witness,  Jane  McEldeny,  were  a  part  of  the  res  gesUe,  ex- 
planatory of  the  fact  of  possession,  which  might  otherwise  be 
inferred  by  reason  of  the  stolen  property  being  found  on  the 
premises  under  defendant's  control.  They  should  have  been 
permitted  to  go  to  the  jury,  to  be  passed  on  and  weighed  by 
them  for  what  they  were  worth,  and,  as  evidence,  would  be 
more  or  less  cogent  or  weak,  according  to  all  the  other  facts  and 
circumstaiLces  of  the  case. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
caiise  is  remanded. 


Thompson  v.  The  State. 

Indictment  fcyr  Affray. 

1.  Organization  of  grand  jury.— The  act  approved  February  13th, 
1879,  regulating  the  drawmg  of  grand  and  petit  jurors  in  certain  counties 
therein  named  (Sess.  Acts  1878-9,  p.  204),  liy  which  the  number  of 
grand  jurors  was  reduced  from  eighteen  to  fifteen,  was  not  intended  to 
be  retroactive.  Where  the  griind  jurors  were  (irawn  under  the  general 
law  (Code,  §  47;W),  prior  to  the  passage  of  said  special  statute,  the  jury 
was  properly  organized,  though  subsequent  thereto,  with  eighteen  mem- 
bers. 

2.  Conviction  of  assault  and  battery,  under  indictment  for  an  affray. 
An  assault  and  battery  being  necessarily  included  in  an  affray,  a  convic- 
tion of  the  former  offense  may  be  had  under  an  indictment  charging  the 
latter. 

3.  Constituents  of  affray. — Under  an  indictment  for  an  affray,  cliarg- 
ing  that  the  three  defendants  named  "did  fight  together  in  a  public 
place"  (Code,  p.  993,  Form  No.  19),  a  conviction  may  be  had  on  proof 
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that  they  fought,  not  agaiiiHt  each  other  uh  antagoiUKtH,  hut  an  conimon 
antagonists  against  a  f<nirth  i>erHon  not  in<li<-te<I. 

Fkom  tlie  Circuit  Court  of  Ciehnnje. 

Tried  before  lion.  Lkkoy   V.  liox. 

The  indictment  in  this  case  was  found  in  Marcli,  1870,  and 
charged  tliat  tlie  defendants,  "Alexander  Thompson,  Alexander 
Thompson,  the  younger,  and  Samuel  Thom])son  did  fi^ht 
together  in  a  public  ])lace,  contrary  to  law,  and  against  the 
peace,"  «fec.  "On  the  trial,"  as  the  bill  of  exceptions  shows, 
"the  State  introduced  one  Thomas  Holland  as  a  witness,  who 
testified  that,  within  twelve  months  before  the  finding  of  the 
indictment  in  this  case,  in  the  town  of  Chulafinne,  a  public 
place  in  said  county,  the  defendants  assaidted  and  beat  him  ; 
that  there  was  no  difficulty  l)etween  sai<l  defendants  at  said 
time  and  place,  but  they  all  fought  him.  The  defendants 
moved  to  exclude  this  evidence  from  the  jury,  on  the  ground 
that  it  was  variant  from  the  allegations  of  the  indictment,  and 
because  the  indictment  does  not  mention  said  Holland  as  the 
party  assaulted,  or  as  participating  in  the  affray  charged  ;  and 
because  the  indictment  charges  that  the  defendants  fought 
together,  and  said  testiniony  failed  to  show  any  fight  between 
the  defendants.  The  court  overruled  the  said  motion,  and  the 
defendants  excepted.  The  State  introduced  further  evidence, 
also,  showing  that  said  defendants,  at  the  time  and  place  men- 
tioned, assaulted  and  beat  said  Holland.  This  was  all  the  evi- 
dence in  the  case ;  and  the  defendants  thereupon  asked  the 
court,  in  writing,  to  charge  the  jury,  that,  if  they  ])elieve  all 
the  evidence,  they  must  find  the  defendants  not  guilty;''  also, 
"  that  if  they  believe,  from  the  evidence,  that  all  the  defend- 
ants fought  on  one  side,  and  did  not  fight  each  other,  but  all 
fought  said  Holland,  they  can  not  find  the  defendants  guilty;" 
also,  "  that  if  they  believe,  from  the  evidence,  that  the  defend- 
ants all  fought  on  one  side,  against  Holland,  then  they  did  no^ 
fight  together,  and  they  can  not  i)e  found  guilty."  The  court 
refused  each  of  these  charges,  and  the  defendants  duly  excepted 
to  their  refusal. 

The  defendants  afterwards  moved  in  arrest  of  judgment,  "on 
the  ground  that  more  than  fifteen  men  were  drawn  on  the 
grand  jury  by  which  the  indictment  was  found  ;"  relying  on 
the  provisions  of  the  special  act  of  the  General  Assembly 
approved  February  18th,  187J>,  regidating  the  numV)er  of 
jurors,  grand  and  petit,  to  be  drawn  in  each  of  several  desig- 
nated counties,  one  of  which  is  Cleburne,  and  reducing  the 
mnnl)er  to  fifteen. — Session  Acts  187S-t>,  p.  •J<»4.  No.  174. 
The  court  overnded  said  motion  in  arrest,  **  because  the  records 
show  that  said  grand  jury  was  drawn  before  the  pass;»ge  of  said 
special  statute,"  and  the  defendants  duly  exceptetl. 


28  SUPKEME   COURT  [Dec.  Term, 

[Thompson  v.  The  State.] 
H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  question  raised  on  the  drawing  and  organ- 
ization of  the  grand  jury,  was  settled  adversely  to  the  ai^pellant, 
in  the  cases  of  Marter  v.  The  State^  and  Creamer  v.  The  State, 
at  the  present  term. — ^68  Ala.  580;  «n^^,  p, 

2.  An  affray  is  the  lighting  of  two  or  more,  persons  in  a 
public  place,  to  tlie  terror  of  the  people. — 4  Blackst.  Com.  145  ; 
Clark's  Manual,  §  1467 ;  2  Bish.  Cr.  Law,  §  1 ;  \  Ih.  %  535. 
The  qualities  that  distinguish  an  affray  from  an  assault  and 
l3attery  are,  that  two  or  more  persons  must  be  engaged  in  the 
same  combat,  and  the  place  must  be  public.  The  controlling 
thought  of  the  defense  in  this  case  is,  that,  as  all  the  persons 
named  in  this  indictment  fought  on  one  side,  against  a  fourth 
person  not  indicted,  they  can  not  be  found  guilty  under  this 
indictment.  It  is  a  sufficient  answer  to  this  ol>jection,  that 
persons  indicted  for  an  affray,  may  be  convicted  of  an  assault 
and  batterv;  the  latter  offense  being  necessarilv  included  in  the 
ioTmeY.—McCMlan  v.  The  State,  58  Ala.  640.  Each  of  the 
•charges  asked  conceded  the  fighting  of  two  or  more  persons  in 
one  and  the  same  rencontre,  but  claimed  that,  if  it  was  not 
shown  that  some  of  the  defendants  fought  against  each  other, 
then  they  must  be  acquitted.  If  it  be  conceded  that,  to  con- 
stitute an  affray,  the  defendants  must  sustain  antagonistic  rela- 
tions to  each  other  in  the  combat,  these  charges  were  rightly 
refused,  because  they  asked  too  much.  The  most  that  could 
be  claimed,  on  the  hypothesis  of  the  argument,  was,  that  the 
jury  could  not  convict  of  an  affray.  For  the  same  reason,  the 
Circuit  Court  did  not  err  in  refusing  to  exclude  the  testimony 
of  the  witness  Holland,  on  whom  the  injury  is  charged  to  have 
been  committed. 

3.  But  we  are  not  prepared  to  admit  the  soundness  of  the 
a,rgument.  Tlie  offense  is  made  up  of  the  number  of  the 
offenders  engaged — two  or  more — the  publicity  of  the  place, 
and  the  presumed  terror  of  the  people,  caused  by  their  fighting 
together  in  such  place.  All  these  elements  co-exist,  and  all 
these  effects  are  produced,  whether  the  two  or  more  combatants 
fight  on  opposing  sides,  or  on  the  same  side.  A  rescue,  or 
attempted  rescue,  by  violence,  of  a  person  legally  arrested,  and 
in  the  custody  of  an  officer  of  the  law,  if  perpetrated  by  two 
or  more  acting  together,  in  a  public  place,  is  an  affray. — 2  Bish. 
"Cr.  Law,  ^  5,  and  authorities  cited. 

Affirmed. 
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Henderson  v.  The  State. 

Indictment  for  Assaidt  with  Intent  to  Murdei', 

1.  Suhgequent  declarations;  vheu  a(lmi»»Jbh'  to  xhow  rnaltre. — Under 
an  indictment  for  an  assault  with  intent  to  murder,  the  defendant's  de- 
clarations to  the  person  assaulted,  made  "  alxmt  six  minutes  after  the 
difficulty,"  threatening  to  kill  him  if  he  did  not  "keep  his  distance," 
cursinj;  him,  and  forbidding  him  to  stop  at  a  house  in  the  neighlMjrhood, 
where  he  wished  to  stop  for  the  purixtse  of  having  his  wounds  dressed, 
and .  where  tlie  defendant  had  already  stopped,  are  competent  evidence 
for  the  prosecution,  being  relevant  to  the  question  of  malice  and  hostile 
feeling. 

2.  Prior  threats  ;  admimsihility  of,  us  shonliuj  inalifr. — Threats  made 
by  the  <lefendant  against  the  person  assaulted,  "  about  twcj  weeks  before 
the  difficulty  between  them,"  are  admissil)le  as  showing  malice,  and  as 
declaratory  of  his  criminal  intention. 

3.  Impeaching  witness  bif  proof  of  former  declarations. — AVhen  a  wit- 
ness is  examined,  with  a  view  to  impeaciiiiig  him,  as  to  his  statements 
at  a  time  and  place  designated,  and  he  denies  that  he  made  such  state- 
ments in  the  words  or  form  8ugge8te<l,  he  has  a  right  to  state,  either  on 
his  direct  or  cross-examination,  what  he  did  say  on  that  occasion. 

From  the  Circuit  Court  of  Randolph. 

Tried  before  tlie  Hon.  James  E.  ("obb. 

The  indictment  in  this  case  was  found  in  Fel)niary,  1880, 
and  charged  tliat  the  defendant,  Thomas  J.  Henderson,  ''unlaw- 
fully and  with  malice  aforethought  did  assault  Christopher  C. 
Liles,  with  the  intent  to  jruirder  him."  r)n  the  trial,  the  de- 
fendant having  pleaded  not  guilty,  a  bill  of  exceptions  was 
reserved  by  him,  in  which  the  matters  presented  to  this  court 
for  consideration  are  thus  stated,  in  substance :  C.  C.  Liles,  the 
person  assaulted,  was  introduced  as  a  witness  fur  the  State,  and 
thus  testified:  "On  the  2Stli  August,  ls79,  witness  was  at  the 
house  of  Mrs.  Collins,  in  said  county,  and  was  sitting  in  the 
piazza,  when  the  defendant  came  to  the  house,  and  walked  in, 
passing  near  to  him,  and  went  int(»  the  house,  and  had  a  brief 
conversation  with  Mrs.  Collins.  Defendant  did  not  speak  to 
witness  as  he  came  in,  but  when  he  started  out  again,  and  got 
near  the  steps  of  the  piazza  as  he  went  out,  witness  told  him 
that  he  wanted  to  talk  to  him  ;  and  defendant  then  stopped,  and 
said,  that  he  did  not  irant  any  talk  irith  witne.%s — that  iritness 
was  a  liar,  and  had  slandered  Iris  wife :  and  used  other  insult- 
ing language  to  witness,  and  inflicted  four  wounds  ujK)n  him, 
three  of  which  were  dangerous.  Witness  succeeded  in  drawing 
his  pistol,  and  knocked  the  defendant  out  of  the  piazza ;  and 
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the  combat  then  ceased,  tlie  defendant  running  off.     Immedi-' 
ately  afterwards,  witness  left  the  residence  of  Mrs.  Collins,  and 

fot  on  his  horse,  and  went  in  the  direction  of  Mrs.  Moore's 
ouse,  the.  blood  flowing  profusely  from  the  wounds  inflicted 
by  the  defendant.  Soon  after  leaving  the  residence  of  Mrs. 
Collins,  witness  intercepted  the  defendant,  who  then  said,  that 
witness  must  Tfeep  his  distance^  and  that  he  icmild  Mil  hiin  if 
he  did  notP  The  defendant  objected  to  this  statement  being 
allowed  to  go  to  the  jury  as  evidence,  and  reserved  an  exception 
to  its  admission. 

The  witness  further  testified :  "  Defendant  went  to  the  resi- 
lience of  Mrs.  Moore,  which  is  about  one-quarter  of  a  mile 
from  the  house  of  Mrs.  Collins,  and  witness  arrived  at  the 
house  soon  afterwards.  When  witness  got  to  the  house,  his 
wounds  were  bleeding,  and  he  wanted  to  stop  there ;  but  de- 
fendant told  him  to  go  on^  God  damn  him,  and  that  he  shmdd 
not  stop  there.  Witness,  saying  that  he  wanted  to  send  for  a 
physician,  went  on  to  the  residence  of  William  Xicks,  and 
stopped  there,  considerably  weakened  from  the  loss  of  blood, 
his  wounds  continuing  to  bleed  all  the  way  from  the  residence 
of  Mrs.  Collins.  It  was  about  six  minutes  from  the  time  of 
the  cutting  to  the  time  the  defendant  prevented  witness  from 
■stopping  at  Mrs.  Moore's  house."  The  defendant  objected  to 
the  italicized  portion  of  this  evidence,  as  to  his  declarations  to 
the  witness,  being  allowed  to  go  to  the  jury  as  evidence,  and 
reserved  an  exception  to  its  admission. 

"  For  the  purpose  of  laying  a  predicate  to  prove  contradictory 
.statements  of  said  witness,  defendant  asked  him,  on  cross- 
examination,  if  he  did  not  tell  Green  B.  Knight,  at  said 
Knight's  shop  in  Clay  county,  three  months  after  he  was  cut 
by  defendant,  that  he  snapped  his  pistol  at  the  defendant  in  the 
fight  between  them,  and  that  the  defendant  would  not  have 
cut  him  if  the  pistol  had  not  failed  to  go  off.  Witness  replied, 
that  he  did  not  make  such  statements  to  said  Knight ;  and  he 
endeavored  to  state  what  he  did  say,  but  was  stopped  by  the 
defendant.  The  solicitor  for  the  State  then  asked  said  witness 
to  state  what  he  did  say  to  said  Knight,  at  the  time  and  place 
mentioned ;  and  he  replied,  that  he  told  said  Knight,  at  said 
time  and  place  mentioned,  that  he  snapped  his  pistol  twice  at 
defendant's  breast,  aft<?r  the  defendant  had  cut  him  twice."  The 
defendant  objected  to  this  question,  but  not  to  the  answer;  and 
the  record  does  not  show  that  he  reserved  an  excejjtion  to  the 
overruling  of  his  objection. 

"  The  State  introduced  J,  J.  Liles  as  a  witness,  who  testified, 
that  the  defendant  and  said  C.  C.  Liles  were  at  Christiana  church 
about  two  weeks  before  the  said  diflSculty  between  them,  when 
the  defendant  came  to  said  Liles,  and  pulled  his  arm,  and  told 
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him  that  he  had  been  tallviiitr  about  his  (defeiulantV)  wife:  tliat 
Lile-s  said  he  had  not;  and  that  defendant  tlien  ]>ut  his  linger 
on  liis  forehead,  and  said,  /  will  put  a  bullet  rlcfht  there  ;  and 
further,  I  will  see  you  again,  you  may  looJi  out,  and  tlien  left." 
The  defendant  objected  to  tlie  admission  of  this  evidence,  and 
duly  excepted  to  the  overruling  of  his  objection. 

Parsons  &  Parsons,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERYILLE,  J.— The  declarations  of  the  defendant,  as 
t€stitied  to  by  the  witness,  C.  C.  Liles,  were  admi8sil)le  in  evi- 
dence, under  the  authority  of  McMaiyun  v.  The  State.  30  Ala. 
285.  They  were  uttered  within  six  minutes  from  the  time  of 
the  difficulty,  and  tended  to  show  the  hostile  or  unfriendly  state 
of  feeling  on  the  part  of  the  accused  towards  Liles,  whom  he 
had  so  recently  assaulted  and  seriously  wounded  with  a  knife. 
It  was  for  the  jury  to  judge  of  the  extent  of  the  antecedent 
malice,  from  the  character  of  the  menacing  declarations,  and 
the  circumstances  under  which  they  were  uttered. 

The  threats  made  by  defendant  against  Liles.  previous  to  the 
attack  upon  him,  were  manifestly  admissible,  as  evincing 
malice,  and  as  being  declarations  of  his  criminal  intention. 
Whart.  Cr.  Ev.  Jj  756 :  Clark's  Cr.  Dig.  §  375. 

The  court  did  not  err  in  permitting  the  witness,  Liles,  to  ex- 
plain what  he  had  said  to  Knight.  The  defendant  had  sought 
to  lay  the  predicate  for  impeacliing  the  witness,  by  asking  him 
whether  he  had  not  made  a  certain  statement  to  Knight,  at  a 
time  and  place  which  was  designated :  and  he  had  denied 
making  the  statement,  in  the  words  or  form  suggested.  It  was 
clearly  competent  for  him  to  state,  either  on  the  direct  or  cross- 
examination,  what  he  did  say  at  the  time  and  place  mentioned. 
The  main  purpose  contemplated,  in  requiring  a  predicate  thus 
to  be  laid,  is  to  expressly  aiford  the  witness  an  opportunity  to 
explain  the  supposed  assertion,  which  it  is  intended  to  contra- 
dict.—1  Greenl.  Ev.  §jj  462-3;  3  Starkie's  Ev.  1714;  Poicell 
V.  The  State,  19  Ala.  577. 

We  discover  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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ProsecV'tion  in  County  Court  for  Gaming. 

1.  Affidavit  for  warrant  of  arrest ;  before  uhom  made. — Neither  the  gen- 
eral statute  regulating  criminal  prosecutions  in  the  County  Court  (Code, 
§  4702),  nor  the  statute  mcreasing  the  criminal  jurisdiction  of  that  court 
in  Madison  county  (Sess.  Acts  1876-7,  p.  149),  confers  on  the  clerk  of 
that  court  the  power  to  administer  an  affidavit,  on  which  a  warrant  of 
arrest  may  issue. 

From  the  County  Court  of  Madison. 

Tried  before  the  Hon.  William  Richardson. 

The  prosecution  in  this  case  wa«s  commenced  by  an  affidavit 
made  and  subscribed  by  Ed.  Morris,  l)efore  Thomas  J.  Taylor, 
the  clerk  of  said  court,  charging  Tim  Stone  with  playing  cards 
at  a  public  place,  and  also  witli  betting  at  a  game  of  cards 
played  at  a  public  place ;  and  a  warrant  thereupon  issued  by 
the  presiding  judge  of  the  court,  commanding  the  arrest  of 
"Tim  Stone,  al'tos  Jim  Lloyd."  The  defendant  having  been 
arrested  under  this  warrant,  and  the  case  coming  on  for  trial, 
he  "  moved  the  cou^  to  dismiss  the  complaint  and  proceedings, 
because  said  complaint  and  affidavit  was  made  before  the  clerk 
of  the  court,  and  not  before  the  judge  thereof;"  and  he 
reserved  an  exception  to  the  overruling  of  this  motion. 

O.  R.  Hundley,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.' 

STOXE,  J. — The  taking  of  an  affidavit,  and  the  issue  of  a 
warrant  of  arrest,  impose  duties  in  their  nature  judicial.  The 
statute  raising  the  jurisdiction  of  County  Courts  in  Madison 
countv,  confers  no  power  on  the  clerk  to  administer  such  oaths. 
Pamph.  Acts  1876-7,  p.  149 ;  Code  of  1876,  §  4702. 

We  reverse  the  judgment  of  the  County  Court,  and  remand 
the  cause,  that  the  court  may  qua«li  the  affidavit.  Let  the 
defendant  remain  in  custody,  until  discharged  by  due  course 
of  law. 
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Tidwell  V.  The  State. 

Indictment  for  Murder. 

1.  Variance  belween  original  indictnwnt  and  ropif  .vrred  i>n  defrndnnt. 
A  material  variance  l)etween  the  original  iii<lictinent  and  the  (M»i)y  werved 
on  the  defendant  (Cotle,  ^  4872),  if  timely  objection  he  made  to  it,  is 
sufficient  ground  for  postponing  the  trial ;  but  it  is  not  available,  on  tiie 
trial,  as  an  objection  to  the  reading  of  the  indictment  to  the;  jury. 

2.  Proof  of  mine. — Proof  of  the  venue  as  laid,  in  a  criminal  case,  is 
essential  to  the  jurisdiction  of  the  court,  and  forms  a  material  element 
of  the  rights  secured  by  law  to  the  accused;  and  if  it  is  not  proved,  a 
verdict  of  acquittal  necessarily  follows. 

3.  Proof  of  cniinty  boundaririt. — The  boj'mdary  lines  of  counties,  as 
established  by  law,  are  seldom  marked  by  natural  objects  or  artificial 
monuments,  and  are  .sometimes  referred  to  the  lines  establishe(l  l)y  the 
government  surveys  of  the  public  lan<ls,  or  to  places  designati'<l  by 
names,  which  change  or  become  obsolete;  and  no  survey  or  marking  of 
the  boundaries,  and  record  thereof,  Iteing  rei|uired  by  law.  it  is  suliject 
to  parol  evidence,  and,  when  disputed,  nuist  be  determined  by  the  jury; 
l)ut,  when  the  facts  are  admitted,  the  location  of  the  boundary  is  a  ((ues- 
tion  of  law. 

4.  Same;  houndariex  of  Tm^kalooxa  ronnti/. — That  jK)rtion  <jf  the 
eastern  boundary  line  of  Tuskaloosa  county,  which  was  describt:<l  in 
the  statute  organizing  the  county  [Laws  of  Ala.  ISIS,  p.  St!)  as  "  running 
southwardly  along  the  main  ridge  dividing  the  waters  of  the  I'.lack  War- 
rior from  those  of  the  Cahaba,"  has  remained  unchanged,  and  without 
further  designation,  for  a  period  of  sixty  years;  during  wliich  time,  by 
connnon  consent,  without  ilispute,  one  particular  ridge  lias  l)een  recog- 
nized by  the  county,  its  ofiicers  and  citizens,  as  the  "  main  ridge"  men- 
tioned; and  this  IxMUulary,  as  thus  established  i)y  continuous  user  and 
general  reimtation,  can  not  be  changed  <»r  affected  by  the  fact  that,  within 
four  or  five  years  liefore  the  trial  in  this  case,  a  map  jyn'pared  })V  the 
Alaliama  Cxreat  .Snithern  Railroad  Company,  not  by  sworn  pul)lic  offi- 
cers, nor  under  legal  authority,  designates  a  different  ridge  as  the  ilivid- 
ing  ridge  referred  to. 

.■>.  Clian/e  referring  legal  tjueAtion  to  jnnj. — A  charge  reijuested,  which 
refers  a  mere  (juestion  of  law  to  the  determination  of  the  jury,  is  proj)- 
erly  refu.sed, 

().  Poner  of  court  in  Mating  evidence  to  jurg. — The  court  has  original, 
inherent  power  to  state  the  admittt'd  facts  to  the  jury ;  and  its  statutory 
l)ower,  to  "state  the  evidence  when  the  !<ame  is  disi>uted "  'Code, 
§  .'^028),  is  not  a  limitation,  but  an  enlargement  oi  its  inherent  powers. 

7.  Accidental  or  unintentional  Itoniiddi'. — Wiieii  human  lite  is  taken 
by  misfortune  or  misadventure,  while  in  the  performance  of  a  lawful  act, 
exercising  due  care,  and  without  intention  todn  harm,  the  law  will  ex- 
cuse the  slayer;  but  all  these  facts  nuist  concur,  and  the  absence  of  any 
one  will  involve  in  guilt. 

5.  Killing  one  pert^on.  irhen  intruding  to  kill  ainitin  r. — The  accusi'd  is 
n<hX  entitled  to  an  accpiittal  becaus*',  while  shooting  at  one  |)ers<>n,  h^ 
killed  another :  the  dt'gree  of  his  guilt  is  the  same  that  it  would  have  been 
if  he  had  killed  the  j)erson  at  whom  he  shot. 

9.     Su()ieiencif  of  eridence  ;  chan/e  ns  to. — In  a  criminal  ca.-^e,  the  te.ft 

a 


34  SUPREME   COURT  [Dec.  Term, 

[Tidwell  V.  The  State.] 

of  the  sufficiency  of  the  evidence  is,  whether  it  produces  in  the  minds  of 
the  jury  a  moral  conviction,  to  the  exclusion  of  a  reasonable  doubt; 
and  a  charge  requested  which  requires  the  exclusion  of  a  "probable 
possibility,"  instead  of  a  reasonable  doubt,  is  calculated  to  confuse  and 
mislead  the  jury,  and  is  properly  refused. 

10.  Homicide  by  shooting  and  subsequent  bloivs  by  different  persons. 
If  the  deceased  was  shot  by  one  of  the  defendants,  and  the  wound  would 
certainly  or  probably  have  proved  fatal,  but  death  was  hastened  h\  blows 
subsequently  inflicted  by  the  other  defendant,  the  latter  can  not  ajipor- 
tion  his  own  wrong ;  and  if  he  intervened  and  struck  the  blows  to  aid 
and  assist  the  former,  both  are  equally  guilty. 

11.  Drunkenness,  as  excuse  or  defense. — Voluntary  drunkenness  does 
not  excuse  nor  palliate  a  criminal  offense,  and  is  only  material,  in  cases 
of  homicide,  in  determining  the  degree  of  the  murder ;  hence,  a  charge 
reqnested,  asserting  that,  "  if  the  defendants  were  so  drunk  as  to  be  inca- 
pable of  forming  an  intent  or  design  to  commit  murder,  they  must  be 
acquitted,"  isproperlV  refused. 

12.  Self-defense ;  former  assault  by  deceased. — A  former  quarrel  and 
difficulty  between  the  deceased  and  one  of  the  defendants,  "  an  hour  or 
more  before  the  killing,"  in  which  the  deceased  drew  his  pistol,  can  not 
be  considered  by  the  jury  as  bearing  on  the  question  of  self-defense, 
when  it  is  shown  that  the  parties  to  the  quarrel  were  at  once  reconciled, 
an<l  that  the  deceased,  at  the  time  of  the  fatal  rencontre,  did  and  said 
nothing  which  could  have  created,  in  the  minds  of  the  defendants,  an 
apprehension  of  present  peril  to  life,  or  of  grievous  bodily  harm. 

Fkom  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  indictment  in  this  case  ^vas  found  at  the  October  term 
of  said  court,  18S0,  and  charged  that  the  defendants.  Hugh 
Tidwell,  All)ert  Tidwell,  and  John  Tidwell,  "  unlaM-fully  and 
with  malice  aforethought,  killed  Solomon  S.  Ford,  by  shooting 
him  with  a  giin  or  pistol,  or  by  striking  him  with  a  gun."  The 
defendants  each  pleaded  not  guilty,  and  were  jointly  tried  on 
issue  joined  on  that  plea ;  John  Tidwell  being  acquitted  by 
the  verdict  of  the  jury,  and  the  other  two  defendants  being 
each  found  guilty  of  murder  in  the  second  degree,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  the  term  of 
eighteen  years.  On  the  trial,  as  the  bill  of  exceptions  states, 
"■when  the  .solicitor  for  the  State  was  about  to  read  the  indict- 
ment to  the  jury,  objection  was  made  to  the  reading  thereof, 
for  the  reason,  as  alleged,  that  the  copies  served  on  the  de- 
fendants did  not  correspond  with  the  said  indictment;  the  dif- 
ference consisting  in  the  omission  of  the  words  "w  jpistoli;''  as 
used  in  the  indictment.  The  court  overruled  the  objection, 
and  allowed  the  indictment  to  be  read  to  the  jury ;  and  the  de- 
fendants excepted." 

''  The  State  introduced  evidence  tending  to  shoM*  that  said 
Ford,  the  person  named  in  the  indictment,  was  killed  on  the 
night  of  the  17th  July,  lS8o,  at  a  place  called  Green  Pond,  on 
the  Alabama  Gi'eat  Southern  railroad,  in  this  State.  The  wit- 
nesses introduced  to  prove  the  venue  would  not  state,  as  a  fact, 
Vol..  I.XX. 
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tliat  tlie  place  at  wliicli  he  was  killed  was  in  Tn.skaloosa  county, 
or  within  one-quarter  of  a  mile  of  the  line  thereof ;  Imt  thev 
testitied  to  the  followinji;  facts  on  that  point,  which  were  ad- 
mitted to  be  true,  both  ])y  the  State  and  by  the  defendants : 
That  the  deceased  was  killed  at  Green  Pond,  at  or  near  the 
south-east  corner  of  the  north-east  (juarter  of  section  eleven 
(11),  township  twenty-one  (21),  range  six  (fJ),  west,  in  the  Tus- 
kaloosa  land-district:  That  (rreen  Pond,  and  the  place  at  which 
the  deceased  was  killed,  had  always  l)een  reputed,  considered 
and  acted  on,  as  being  in  said  county;  and  this  fact  had  never 
been  disputed,  until  about  four  or  tive  yeai's  ago,  when  a  map, 
purporting  to  show"  the  lands  of  the  Alabama  (Treat  Southern 
Kailroad  Company,  in  Tuskaloosa,  Bibb,  and  other  counties, 
was  exhibited  in  the  neighborhood  of  Gi-een  Pond :  That  there 
is  a  ridge  dividing  the  waters  of  the  Warrior  and  Cahal)a 
rivers,  on  the  east  of  (xreen  Pond  and  the  place  where  the  de- 
ceased was  killed ;  and  this  ridge  had  always  Ixsen  rei)oi'ted, 
considered  and  acted  u})on,  as  Ijeing  tiie  boundary  line  between 
Tuskaloosa  county  on  the  west  and  Bibl)  county  on  the  east, 
until  said  map  was  exhibited  in  the  neighborhood,  as  before 
stated ;  and  tiiisfact  had  never  been  disputed,  until  the  appear- 
ance of  said  map.  That  there  is  another  ridge,  also,  dividing 
■  the  waters  of  the  Warrior  and  (Jahaba  rivers,  on  the  west  side 
of  Green  Pond  and  the  jilace  at  which  tlie  deceased  was  killed ; 
and  this  ridge  was  rej)resented  on  said  map  as  being  the 
boundary  line  between  Tuskaloosa  county  on  the  west  and 
Bibb  county  on  the  east;  and  according  to  the  line  as  thus  rep- 
resented. Green  Pond  and  the  place  at  which  the  dccea.xed  was 
killed,  being  on  the  east  of  said  ridge,  are  more  than  a  (juarter 
of  a  mile  from  any  part  of  Tuskaloosa  county:  That  after 
said  map  made  its  apj)earance  in  the  neighl)arliood,  some  dis- 
pute or  controversy  has  arisen  as  to  the  boundary  line  between 
Tuskaloosa  and  Bibb  counties;  but  there  had  never  l)een  any 
prior  to  that  time.'' 

This  being  all  the  evidence  on  the  (piestion  of  venue,  the 
court  charged  the  juvy,  c./:  me/'o  r/wtx,  as  follows:  *' The  fol- 
lowing facts,  testitied  to  by  the  witnesses,  are  admitted  by  the 
solicitor  and  by  the  defendants  to  l)e  true,"  stating  the  facts  in 
the  words  above  set  out;  "and  I  charge  you,  that  if  you  shall 
believe  from  the  evidence,  and  from  the  admissions  made  by 
the  solicitor  and  the  defendants,  that  the  foregoing  facts  are 
true,  then  you  should  find  that  the  deceased  was  killed  in  Tus- 
kaloosa county."  The  defendants  excepted  to  this  charge,  and 
requested  the  following,  with  other  chai'ges,  which  were  in 
writing:  "8.  The  State  must  prove  beyond  a  reasonable  doubt 
that  the  killing  was  either  done  within  Tuskaloosa  county,  or 
within  a  quarter  of  a  mile  of  the  boundary  line  thereof,  or  the 
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defendants  cannot  l)e  convicted."  "  9.  Every  fact  which  the 
State  is  required  to  estabhsh,  must  be  proved  beyond  a  reason- 
able doubt ;  and  neither  of  the  defendants  can  be  convicted  in 
this  case,  if  the  jury  have  a  doubt  of  a"  reasonal)le  nature  in 
regard  to  whether  the  killing  was  in  Tuskaloosa  county,  or 
within  a  quarter  of  a  mile  of  the  line."  The  court  refused  each 
of  these  charges,  and  the  defendants  excepted  to  their  refusal. 

As  to  the  circumstances  connected  with  the  killing,  the  bill 
of  exceptions  thus  states  the  evidence  adduced :  "  The  State 
introduced  evidence  showing  that,  several  weeks  before  the 
killing,  a  difhculty  had  sprung  up  between  the  defendants  and 
the  deceased,  growing  out  of  the  renting  of  a  house,  all  the 
parties  living  near  Green  Pond ;  that  there  had  been  a  quarrel 
between  them  on  the  Thursday  night  before  the  killing,  and 
the  defendants  threatened  the  deceased ;  that  all  the  parties 
were  at  Green  Pond  on  Saturday  evening,  tlie  night  of  the 
killing;  that  Albert  Tidwell  brought  a  double-barreled  gun 
with  him,  and  bought  some  powder  and  buckshot  al)Out  dark, 
and  loaded  his  gun  ;  that  said  defendants  and  the  deceased  were 
boisterous;  that  John  Tidwell  and  the  deceased  met  in  a 
grocery,  when  some  angry  words  passed  l^etween  them ;  that 
the  deceased  drew  a  pistol  on  said  Tidwell,  but  some  persons 
interfered,  and  prevented  a  difficulty  then ;  that  they  walked 
out  together,  and  soon  returned  into  the  grocery,  apparently 
having  made  friends,  and  drank  together ;  that  this  was  an  hour 
or  more  before  the  killing ;  that  there  seemed  to  be  a  good 
deal  of  firing  of  pistols ;  that  the  deceased  shot  off  his  pistol 
in  the  air,  and  there  seemed  to  be  a  good  deal  of  promiscuous 
firing  of  pistols  about  an  hour  or  more  before  the  killing.  The 
storehouses  of  Blalock,  Clifton  and  Lewis,  it  was  shown,  are 
situated  in  a  row  on  the  south  side  of  the  railroad,  and  facing 
it,  about  twenty-five  or  thirty  feet  from  each  other;  Blalock's 
store,  called  the  '  New  York  store,'  being  farthest  up  the  road 
north-east,  and  Clifton's  next ;  and  tkat  Clarkson's  store  is  on 
the  opposite  side  of  the  railroad,  about  ten  feet  from  it,  and 
about  fifty  feet  from  where  Ford's  body  was  lying  after  he  was 
shot  and  killed.  The  evidence  showed  that,  just  before  the 
deceased  was  killed,  he  and  Albert  Tidwell  were  close  together 
in  front  of  Clifton's  store,  said  Tidwell  having  his  gun ;  that 
the  deceased,  just  Ijefore  he  was  killed,  said  to  one  Randall 
Hill,  a  witness,  '  Take  his  gun  aicay  from  him,  donH  let  him 
kill  me  ^^  that  Hill  took  hold  of  the  gun,  which  was  lying 
across  the  arm  of  said  Tidwell,  and  attempted  to  take  it  away 
from  him,  when  Hugh  Tidwell  stejjped  up,  and  fired  a  pistol ; 
that  said  witness.  Hill,  immediately  turned  and  ran  down  the 
road,  around  the  store  of  Lewis ;  that  he  did  not  see  who  waB 
shot ;  that  Hugh  Tidwell  followed  after  him,  and  fired  two  or 
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three  shots  in  the  direction  lie  was  niiininfr;  that  said  Hill  had 
no  pistol,  and  did  not  tire  back.  One  Pike  testified,  that  he 
was  standintj;  within  a  few  feet  of  the  parties  when  Hill  took 
hold  of  Albert  TidwelTs  ^un,  and  when  Ilutrh  Tidwell  tired 
the  pistol,  and  he  saw  them ;  that  when  the  ])i8tol  was  fired, 
the  deceased  gtagijered,  and  be^an  to  sink ;  that  as  he  was  fall- 
ing, and  before  he  fell,  Albert  Tidwell  struck  hini  three  blows 
with  his  gun;  that  as  many  as  three  blows  were  heard  by  per- 
sons across  the  railroad  at  Clarkson's  store ;  that  parties  who 
were  at  said  store  went  across  the  railroad,  where  the  blows 
were  heard,  and  fonnd  Ford  lying  on  the  ground,  still  alive,- 
and  the  three  defendants  by  him;  that  Hugh  and  Albert  were 
holding  up  John  Tidw<'ll,  who  seemed  to  be  very  drunk;  that 
Albert  had  the  barrels  of  his  gun  in  his  hands,  the  stock  being 
broken  off,  and  lying  on  the  ground  near  the  body.  The  de- 
ceased was  found  to  be  shot,  the  ball  entering  his  face  a  little 
under  the  eye,  between  the  eye  and  nose,  and  ranged  back,  in- 
clining a  little  downward,  but  did  not  j)a8s  out.  The  j)istol 
shot  was  necessarily  fatal,  and  death  was  caused  by  the  gun- 
shot wound  and  other  wounds  inflicted  on  his  ])erson.  There 
were  bruises  on  the  up])er  part  of  the  body  and  side,  which, 
upon  comparison,  were  made  by  the  broken  gun;  and  these 
blows  M-ere  also  necessarily  fatal,  from  the  force  used,  and  tlie 
parts  struck.  After  the  killing,  Hugh  and  Albert  Tidwell 
walked  np  towards  one  of  the  stores,  and  one  of  them  remarked, 
a])parently  to  the  other,  '  The  (himned  raxcdl  in  dead."  Hugh 
Tidwell  said,  '  If  he  wax  xhot  h;/  me,  he  vax  xhot  witlt  a  Smith 
(&  Wesson  pixtoL''  Hugh  Tid well's  pistol  was  examined,  arid 
its  calibre  corresponded  with  the  size  of  the  gun-shot  wound  on 
the  deceased.  It  was  testified  t(j,  also,  that  Albert  Tidwell  said, 
in  speaking  of  the  killing,  that  he  would  kill  anybody  who 
would  attempt  to  take  his  gun  away  from  him.  These  state- 
ments, by  said  Hugh  and  Albert  Tidwell,  were  made  freely  and 
voluntarily. 

"The  State  here  rested,  and  the  defendants  then  introduced 
George  Lewis  as  a  witness."  whose  testimony  is  thus  stated : 
"I  was  present  at  Green  Pond,  and  was  sitting  <»n  the  bench  in 
front  of  Clarkson's  store,  just  before  the  killing  of  Ford  ;  and 
was  talking  with  Mr.  (Tamer,  wlut  was  sitting  on  my  left,  and 
Mr.  Loveless  was  sitting  in  a  chair  on  my  right,  lu  about  five 
minutes  I  heanl  the  shooting,  while  sitting  there;  heard  fonr 
or  five  pistol  or  gun  shots  fired  rapidly,  across  the  railroad, 
between  the  building  I  occuin',  called  N<»rwood's  store,  and 
Clifton's  saloon.  At  the  time  of  the  firing,  I  heard  one  man 
running,  and  seemingly  another  after  him.  The  men  seemed 
to  turn  down  the  corner  between  my  house  and  Mr.  Miller's. 
The  one  running  was  shooting  back,  and  the  one  pursuing  was 
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shooting  forward.  I  got  up,  and  went  to  my  lodging  room ; 
and  after  staying  there  about  a  minute  and  a  half,  went  back 
to  Mr.  Clarkson's.  As  I  walked  in,  I  saw  Clarkson  going  up 
to  where  the  shooting  was.  I  had  been  in  Clarkson's  about  a 
minute,  when  I  heard  considerable  talking,  and  could  distin- 
guish Clarkson's  voice  in  the  conversation ;  and  I  remarked  to 
Mr.  Acker,  that  Clarkson  was  in  the  fuss.  About  that  time 
Clarkson  called,  to  come  to  him  and  close  the  doors.  I  then 
went  to  where  I  heard  the  shooting,  and  found  Ford  in  a  dying 
condition.  He  was  still  breathing  when  I  got  tliere,  and  I  got 
there  first.  When  I  got  to  him,  I  had  a  lantern,  or  lamp,  and 
no  one  was  near  or  about  him.  While  I  was  sitting  over  him^ 
Clarkson  came  back,  and  Mr.  Acker  came  up  about  the  same 
time.  Clarkson  asked  if  he  w^as  dead,  and  he  was  in  a  few 
moments.  At  the  time  of  the  dithculty,  John  Tidwell  was 
lying  drunk  under  Blalock,  Hickman  6z  Solomon's  store  " 

"The  foregoing  was  all  the  evidence  in  the  case,  on  either 
side;"  and  on  this  evidence,  the  defendants  requested  several 
charges  in  writing,  of  which  the  court  refused  the  following: 

"  1.  If  the  jury  believe,  from  the  evidence,  that  there  is  a 
reasonable  prol)ability  that  Ford  was  killed  by  an  accidental 
shot,  then,  under  the  evidence  in  this  case,  they  must  acquit 
the  defendants." 

"  2.  Unless  the  jury  are  convinced  from  the  evidence,  be- 
yond all  reasonable  doubts,  that  the  deceased  was  not  killed  by 
an  accidental  shot,  then,  under  tlie  evidence  in  this  case,  they 
must  acquit  the  defendants." 

"3.  If  there  is  a  reasonable  probability  from  the  evidence 
that  one  of  the  defendants  killed  Ford  in  shooting  at  some 
other  person,  then,  under  the  evidence,  the  killing  was  not 
murder;  and  the  other  two  defendants,  not  doing  the  shooting, 
can  not  be  convicted  of  any  offense  under  the  indictment." 

"4.  If  the  jury  believe,  from  the  evidence,  that  there  is  a 
reasonable  probability  that  Ford  was  killed  by  Hugh  Tidwell, 
while  shooting  at  Hill,  or  by  Hill  while  shooting  at  said  Tid- 
well, then,  under  the  evidence  in  this  case,  the  defendant  can 
not  be  convicted." 

"5.  If  the  jury  believe,  from  the  evidence,  that  there  is  a 
probable  possibility  that  Ford  was  killed  accidentally,  or  other- 
wise, by  some  party  or  parties  other  than  the  defendants,  then 
the  defendants  can  not  be  convicted." 

"  9.  Every  fact  which  the  State  is  required  to  establish, 
must  be  proved  beyond  a  reasonable  doubt;  and  neither  of  the 
defendants  in  this  case  can  be  convicted,  if  the  jury  have  a 
reasonable  doubt  as  to  whether  the  killing  was  intentional  or 
accidental,  or  whether  the  defendants  participated  intentionally 
in  the  killing." 
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"12.  Tlie  jury  can  not  convict  Albert  Tidwcll,  nnlcss  tliey 
believe,  beyond  all  rea.'^onalde  and  rational  doul)ts.  that  he  par- 
ticipated in  the  killin<;  before  the  fatal  shot  was  tired  ;  and  if 
he  did  not  participate  in  the  same  before  said  .sliot  was  fired, 
then  nothing  he  did  afterwards  wonld  render  him  liable  to  Ixj 
convicted." 

"13.  If  the  jury,  though  believing  beyond  a  reasonable 
doubt  that  one  or  nictre  of  the  defendants  killed  said  Ford,  still 
believe,  from  the  evidence,  that  it  is  ])robable  that  the  j)aities 
doing  the  killing  were  so  drunk  as  to  be  incai)able  of  forming 
an  intent  or  design  of  committing  murder,  then  the  defendants 
must  be  ac(|uitted." 

"28.  If  the  jury  believe,  from  the  evidence,  that  the  pistol 
shot  was  fired  l)efore  any  blows  were  struck  with  the  gun,  and 
that  the  pistol  wound  was  necessarily  fatal:  then,  no  conviction 
can  be  had  for  striking  with  the  gun  after  the  fatal  shot  from 
the  pistol,  unless  the  party  using  the  gun  otherwise  ai(le<l, 
abetted,  or  participated  in  the  killing.'' 

"24.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
ceased, a  short  time  before  tlie  killing,  attemjited  to  assault  <tne 
of  the  defendants  with  a  pistol,  and  was  pushing  on  a  dithculty  ; 
then,  the  jury  may  consider  this  evidence,  to  show,  as  far  as  it 
goes,  that  if  the  deceased  was  killed  by  the  defendants,  they 
were  acting  in  self-defense." 

Exceptions  were  reserved  by  the  defendants  to  the  refusal  of 
each  of  these  charges.  The  exceptions  reserved,  as  above 
stated,  show  all  the  points  presented  for  revision  in  this  court. 

A.  P>.  McE.vcnix,  S.  A.  M.  Wood,  J.  M.  ;MAiniN,  and  F.ka...; 
&  TnoKiNOToN,  for  the  appellants.— 1.  There  was  a  material 
variance  between  the  original  indictment  and  the  copy  served 
on  the  defendants.  The  statute  is  peremptory  in  reijuiring  a 
copy  of  the  indictment  to  be  served  on  the  accused  (Co<Ie, 
g  4872);  and  the  failure  to  comply  with  the  re(|uirement  is  not 
waived  1)v  not  making  the  ol)iection  before  the  jurv  is  sworn. 
RoherUon  r.  The  Stah;^^  Ala.  825;  Xuft  >\  77>r' Sf'<,frjM^  AU. 
180.  If  the  objection  was  good  in  arrest  of  judgment,  it  is 
also  available  on  error. — Finhy  v.  St<it<\  fil  Ala.  2<>1. 

2.  Next  to  the  eorj»(s  tjillcfi,  the  venue  is  the  most  impor- 
tant fact  to  be  established;  and  without  it,  there  can  not  be  a 
conviction  in  any  criminal  case.  It  is  a  "part  of  the  crime," 
said  the  Sui)reme  Court  of  Mississij)pi,  in  jfnor,  r.  Tht  St,it. , 
55  Miss.  432;  and  the  necessity  of  proving  it.  to  sustain  a  con- 
viction, is  shown  by  numerous  decisions  of  this  court,  cited  in 
1st  P>rickeirs  Digest,  514,  >j  922;  also,  Gnrdm  >\  Tin  Stute, 
55  Ala.  ITS;  Bain  r.  TJu  State,  ♦»!  Ala.  75;  Wharton's  Crim- 
inal  Law,  2S0;  50  (ieo.  '^^^^\  !>  Texas.  2r.'.t.  ;','.•<(.     The   venue. 
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in  this  case,  was  a  disputed  fact.  The  boundary  line  between 
Tuskaloosa  and  Bibb  counties,  as  originally  estal)lished,  was 
designated  as  the  "  main  ridge "  dividing  the  waters  of  the 
Black  Warrior  and  Cahaba  rivers. — Toulmin's  Digest,  S6.  But 
this  "  main  ridge  "  has  never  been  authoritatively  located  ;  and 
while  the  people  have  regarded  one  particular  ridge  as  the  line, 
the  only  map  offered  in  evidence  designated  another;  and  it 
was  admitted  that,  since  the  publication  of  this  map,  there  has 
been  some  dispute  among  the  people  as  to  the  true  location  of 
the  boundary.  The  probability,  not  to  say  presumption,  is  in 
favor  of  the  correctness  of  the  map,  which  was  pi-epared  by 
railroad  officers,  and  doubtless  from  official  surveys ;  and  if  it 
be  correct,  the  offense  was  connnitted  in  Bibb  county.  The 
evidence  was  certainly  oonflicting,  and  the  true  location  of  the 
boundary  was  doubtful  and  disputed.  Yet  the  court  instructed 
the  jury,  as  matter  of  law,  that  on  the  "  admitted  facts  " — that 
is,  on  the  facts  stated,  which  showed  that  the  location  of  the 
boundary  line  was  a  matter  of  dispute — the  offense  was  com- 
mitted in  Tuskaloosa  county.  The  charge  was  a  clear  invasion 
of  the  province  of  the  jury,  in  taking  away  from  them  the 
decision  of  a  disputed  question  of  fact. — 1  Brickell's  Digest, 
342,  §  103;  McGehee  v.  Rarri807i,  51  Ala.  522 ;  Hollingsiaor'th 
V.  Chapman^  64  Ala.  T ;  Jones  v.  The  State,  63  Geo.  456 ; 
Omvjf'ord  v.  McLeod,  64  Ala.  240 ;  Keith  v.  The  State,  83  N. 
C.  626;  Lunsford  v.  The  State^  9  Texas,  217;  Alsobrook 
V.  The  State,  62  Ala.  24 ;  SchmMl  &  Smith  v.  Joseph,  65  Ala. 
476.  That  the  facts  stated  were  admitted  to  be  true,  did  not 
authorize  the  court  to  assume  the  province  of  the  jury,  and  to 
draw  the  inferences  ther.efrom  which  only  a  jury  could  legally 
draw. —  Gunter  v.  Leckey,  30  Ala.  599;  Marx  v.  Bell,  Moore 
&  Co.,  48  Ala.  505.  The  charge  was,  moreover,  a  charge  on 
the  effect  of  the  evidence,  and  was  therefore  erroneous,  being 
given  without  request. — Code,  §  3028 ;  Baker  v.  Russell,  41 
Ala.  279.  The  8th  and  9th  charges  requested  were  intended 
to  meet  the  errors  contained  in  the  general  charge  of  the  court, 
and  presented  the  (juestion  of  venue  in  proper  form  to  the 
jury ;  and  they  asserted  the  doctrine  of  reasonal)le  doubt,  which 
was  ignored  by  the  charge  of  the  court. 

3.  The  charges  requested,  as  to  the  law  applicable  to  an  ac- 
cidental or  unintentional  killing,  were  justified  by  the  evidence, 
and  asserted  correct  propositions.  It  was  proved  that  there  was 
"a  good  deal  of  promiscuous  shooting;"  and  the  testimony 
was  very  persuasive  to  show  that  Ford  was  killed  by  an  acci- 
dental shot — either  by  the  accidental  discharge  of  Albert  Tid- 
well's  gun,  while  Hill  was  trying  to  take  it  away  from  him ;  or 
by  a  shot  from  Hugh  Tidwell's  pistol,  fired  at  Hill  while  run- 
ning; or  by  Hill,  firing  back  at  Hugh  Tidwell.  It  was  for  the 
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jury  to  determine  wliicli  of  these  alternatives  was  true;  if  tlie 
first  or  the  last,  there  was  iu»  piilt  on  the  part  of  any  of  the 
defendants;  if  the  second,  only  Ilnjrh  Ti<lwell  was  involved  in 
am'  guilt,  and  he  could  not  have  been  convicted  of  any  higher 
offense  than  manslaughter.  The  evidence  adduced  by  the  State 
showed  that  Ford  was  killed  by  a  "gun-shot  wound,"  which  is 
described ;  while  Albert  Tid\vell  only  had  a  gun,  and  it  was  not 
proved  to  have  been  discharged  that  night,  even  accidentally. 
The  conclusion  seems  irresistible,  that  Ford  was  killed  by  an 
accidental  discharge  of  Albert  Tidwell's  gun,  under  circum- 
stances which  relieve  him  of  any  criminality,  c»r  by  a  gun 
discharged  by  some,  third  i)ei*son  during  the  "promiscuous 
firing."  The  blows  struck  with  the  gun  by  Albert  Tidwell, 
after  the  fatal  shot  had  been  fired,  woulrl  not  authorize  his  con- 
viction.— Wharton's  Criminal  Law,  8(H>  a. 

H.  C  Tompkins,  Attorney-General,  for  the  State. — 1.  There 
was  no  material  variance  between  the  original  indictment  and 
the  copy. — Smith  v.  The  State^  82  Maine,  86i> ;  Goodman 
V.  The  State,  5  Sm.  t\r  Mar.  510;  SAoH  v.  The  State,  7  Yerger, 
513 ;  Fox  V.  The  State,  1  Dutch.  N.  J.  5(>6 ;  Bod(jers  v.  The 
State,  50  Ala.  102.  Besides,  the  objection  came  too  late. 
Wade  V.  The  State,  50  Ala.  164. 

2.  There  was  no  dispute  as  to  the  facts  bearing  on  the 
question  of  venue.  On  the  admitted  facts,  the  murder  was 
committed  in  Tuskaloosa  county,  where  the  indictment  was 
found.  The  State  courts  must  take  judicial  notice  of  the 
boundaries  of  counties,  and  whether  a  given  locality  is  in  a 
particular  county  is  a  question  of  law. — Pettple  r.  Breeze,  7 
Cowen,  429;  Vande/ncerker  v.  People,  5  Wendell,  530;  Chajh 
man  v.  Wilher,  (\  Hill,  475 ;  State  v.  Tootle,  2  Harr.  541  ;  Rom>< 
V.  Reddlck,  1  Scam.  73.  The  county  of  Tuskalo(»sa  having  al- 
ways claimed  and  exercised  juris<liction  over  the  locality,  the 
courts  are  thereby  concluded  in  a  collateral  ))roceeding  like  this. 
State  V.  Dunwell,  3  Tt.  L  127.  Even  between  private  persons, 
on  a  direct  issue  as  to  a  boundary,  a  location  of  the  line  by 
one,  acquiesced  in  by  the  other  for  a  number  of  years,  is  held 
to  l)e  conclusive.  A  fortiori,  the  exercise  t>f  jurisdiction  over 
a  i)articular  locality  by  one  county,  acquiesced  in  by  an  adjoin- 
ing county,  must  be  conclusive  in  a  procei'dinjr  like  this. — Me- 
Cormieh  V.  Barnum,  10  AVendell,  1<)4;  Kip  i\  Xorton,  12 
AVendell,  127 ;  Baldwin  v.  Bro^ni,  16  N.  Y.  350. 

3.  The  several  charges  asked,  based  on  the  theory  of  an  ac- 
cidendal  killing,  were  each  erroneous,  in  claiming  an  acquittal, 
without  regard  to  the  degree  of  guilt  which  would  liave  at- 
tached, if  the  person  aimed  at  had  been  killed. — Clark's  >[an- 
nal,  §  445,  and  authorities  cited.     These  charges  were  i)roix'rly 
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refused,  because  each  involved  tlie  proposition,  that  the  subse- 
quent blows  with  the  gun,  after  the  fatal  shot  had  been  fired, 
would  not  involve  the  parties  in  the  sruilt  of  the  murder,  though 
the  death  was  thereby  hastened. — Morea  v.  The  State^  2  Ala. 
275;  2  Bishop's  Criminal  Law,  jj  637;  1  Russell  on  Crimes, 
702,  mar.  Voluntary  drunkenness  can  never  excuse  a  criminal 
offense,  though,  in  some  cases,  it  may  reduce  the  grade  or  de- 
gree.— Clark's  Manual.  jj§  170  72. 

BRICKELL,  Q.  J. — The  variance  between  the  copy  of  the 
indictment  served  on  the  accused,  and  the  original  to  which 
they  pleaded,  if  an  objection  had  been  timely  interposed, 
would  have  been  sufficient  cause  for  postponing  the  trial.  It 
was  not  available  as  an'  objection  to  the  reading  of  the  original 
indictment  to  the  jury,  informing  them  ctf  the  accusation  on 
which  they  were  to  render  a  verdict. — Xutt  v.  State,  63  Ala. 
ISO;  Ezell  v.  State,  54  Ala.  105;    Wade  v.  State.  50  Ala.  164. 

2.  By  the  common  law,  all  crimes  are  local,  and  prosecution 
of  them  must  be  conducted  in  the  county  in  which  they  are 
averred  to  have  been  committed.  The  constitution  guarantees 
to  the  accused,  "  in  all  prosecutions  by  indictment,  a  speedy  pub- 
lic trial,  by  an  impartial  jury  of  the  county  or  district  in  wliich 
the  offense  was  committed."  The  ])urpose  of  the  connnon  law, 
and  of  the  constitution,  is  satisfied,  wlien  the  accused  is  secured 
a  trial  Ijy  a  jury  of  the  county  exercising  undisputed  jurisdic- 
tion over  the  place  at  wliich  the  offense  is  charged  to  have  l^een 
committed,  organized  and  established  as  a  political  subdivision 
of  the  State.  The  locality  of  the  offense  enters  into  the  juris- 
diction of  the  court,  as  well  as  forming  a  material  element  of 
the  rights  secured  to  the  accused.  It  is  always  a  question  of 
fact  tlie  prosecution  is  bound  to  prove,  and  it  may  be  proved  as 
other  facts  material  to  the  issue  are  proved.  If  not  pi'oved,  a 
verdict  of  acquittal  must  follow. — Whart.  Cr.  Ev.  §  107. 

3.  The  boundary  lines  of  counties  are  but  seldom  marked 
by  natural  objects,  or  artificial  monuments,  discernible  by  the 
naked  eye.  Often  they  are  referred  to  the  lines  of  the  govern- 
mental surveys  of  the  public  lands,  and  sometimes  to  places 
designated  by  names,  Avhich  change,  or  become  obsolete.  There 
is  no  provision  of  law  recjuiring  any  survey  and  marking  of  the 
boundaries,  and  a  record  of  it  as  evidence  of  the  fact.  The 
boundary  is,  of  consequence,  subject  to  parol  evidence ;  and  if 
its  location  is  matter  of  dispute,  generally  it  must  be  left  to  a 
jury  to  say  where  is  its  true  location. — Doe,  ex  dem.  2Iiller 
V.  CuUrnn,  4  Ala.  576. 

4.  The  county  of  Tuskaloo.sa  was  established  by  an  act  of 
the  territorial  legislature  of  February  7,  1^18. — Laws  of  Ala. 
86,    .  The  geographical  limits  and  boundaries  were  defined ;  and 
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of  these,  the  one  now  material  has  retnained  nnde.sipiatod,  an<l 
is  described  as  *'rnnnin|^  soutiiwardiy  alon^^  tlie  main  rid^ce 
dividint;  the  waters  of  the  Black  Warrior  from  thone  of  the 
Cahaha," — two  rivers  tiowinjj  through  the  central  and  western 
part  of  the  State.  That  there  was  more  than  one  ridge  or  ele- 
vation of  the  earth's  .'surface,  dividing  these  waters,  is  apparent 
from  the  statute;  and  it  was  the  main,  or  principal  ridge,  which 
is  designated  as  the  countv  boundary.  From  the  organization 
of  the  county,  until  within  the  last  four  or  five  yeai-s,  one  of 
these  ridges  iiad  been  unifonnly  recognized  as  forming  the 
boundary.  There  had  been  neither  doubt  nor  di.spute  about 
the  fact,  and  to  it  the  county  had  exercised  jurisdiction,  and 
the  citizens  residiwg  near  to  and  within  the  boundary,  having 
the  deepest  interest  in  the  fact,  and  the  best  oj)portunitics  of 
ascertaining  the  precise  line,  had  ac(|uiesced,  assuming  the 
duties,  bearing  the  burdens,  and  exercising  the  privileges  of 
citizens  of  Tuskaloosa  county.  The  territorial  boundaries  of 
public  municipal  jurisdictions,  when  they  grow  to  be  ancient, 
are  unmarked  by  artificial  monuments;  and,  when  there  is  not 
of  them  higher  evidence,  mav  be  proved  by  gerieral  reputation. 
Morgan  vl Mayoi\  49  Ala.  \W^\  1  Phil.  Ev.  (C.  vVr  II.  Notes), 
note  87,  p.  21S-lt>.  T^ong,  continuous,  uninterrupted  user, 
when  lines  and  boundaries  depend  u])on  statutory  references  to 
physical  objects  which  are  not  well  defined,  is  a  practical  inter- 
pretation of  the  statute  courts  must  adopt,  or  involve  the  citi- 
zens relying  upon  it  in  embarrassments  and  uncertainties,  not 
only  as  to  rights  of  property,  but  as  to  personal  rights. — Dillon 
on  Mun.  Cor.,  jj  125,  n.  1. 

Until  the   '"Alabama   (4reat   Southern    IJailroad   ('omi>any,'' 
some  four  or  five  years  previous  to  the  trial  in  the  court  below, 

fniblished  a  map  designating  the  lands  it  claimed,  and  their 
ocation,  the  place  of  the  homicide  had  been  recognized  as 
within  the  boundary  of  the  county  of  Tuskaloosa.  It  was  west 
of  the  ridge  which  was  recognized  as  the  luain  ridge  dividing 
the  waters  of  the  Black  Warrior  and  Cahaba  rivers.  There 
was  no  dispute  about  the  fact.  That  map  designated  another 
ridge,  situate  further  westward,  as  the  boundary;  and  1»ecause 
of  the  designation,  there  grew  up  some  dis]>ute  among  the  citi- 
zens, as  to  the  true  boundary.  The  map  was  not  the  work  of 
sworn  public  officers,  charged  with  the  duty  of  ascertaining  the 
boundaries  of  counties,  and  furnishing  evidence  of  them  ;  nor 
was  its  publication  authorized  by  law.  As  to  the  boundary  of 
the  county,  it  was  not  evidence,  and  could  not  lessen  the  force 
of  the  general  reputati«»n.  and  the  unbntken  user  for  sixty 
years,  that  the  line  was  on  the  other  riilge. 

Whether,  upon  these  a<lmitted  facts,  the  place   must   not   be 
deemed  within  the  county  of  Tuskaloosa.  was  a  pure  (piestion 
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of  law  for  the  determination  of  the  conrt.  If  there  had  not 
been  an  admission  of  the  facts  made  upon  the  trial,  in  the  pres- 
ence of  the  conrt — if  their  existence  had  been  matter  dependent 
upon  the  credibility  of  the  evidence  ;  or.  if  the  existence  of  the 
facts  had  been  a  conclusion  to  be  deduced  by  the  jury  from  the 
evidence, — the  eighth  and  ninth  charges  requested  should  have 
been  given.  The  facts  being  indisputable,  because  admitted, 
and  from  the  facts  the  law  recognizing  or  declaring  the  place 
of  the  homicide  to  be  within  tlie  county  of  Tuskaloosa,  the 
charges  could  not  have  been  given  without  referring  to  the  jury 
the  determination  of  a  mere  question  of  law. — Gunterv.  Lechy, 
30  Ala.  591. 

6.  It  was  not  without  the  province  of  the  court  to  state  to 
the  jury  the  undisputed  facts.  True,  the  statute  declares,  "  the 
court  may  state  tlie  evidence,  where  the  same  is  disputed." 
Thereby  the  power  of  the  court,  as  it  was  previously  recognized, 
is  enlarged.  The  original,  inherent  power  of  the  court,  to 
direct  the  attention  of  the  jury  to  the  undisputed  evidence,  is 
not  thereby  affected.  We  can  not  perceive  tliat,  in  the  charge 
given,  or  in  the  charges  refused,  referring  to  the  venue,  there 
is  error.  The  accused  have  no  just  cause  of  complaint.  They 
have  been  tried  by  a  jury  of  the  county,  as  its  boundaries  have 
been  recognized  from  its  earliest  organization.  Their  right  by 
the  common  law,  and  by  the  constitution,  was  a  speedy  trial  by 
an  impartial  jury  of  the  county  having  jurisdiction,  and  in  fact 
exercising  it  with  the  acquiescence  of  all  departments  of  the 
government,  and  of  the  adjacent  county,  over  the  place  at 
which  it  is  charged  the  offense  was  committed. — Speck  v.  State, 
1  Baxter  (Tenn.),  46. 

7.  The  several  instructions  in  reference  to  the  killing  of  the 
deceased  accidentally,  were  properly  refused.  Instructions  to 
the  jury  must  be  founded  on  the  evidence,  and  if  they  are  not, 
though  stating  correct  legal  propositions,  ought  to  l)e  refused 
because  abstract,  and  because  of  their  tendency  to  mislead,  and 
to  divert  the  attention  of  the  jury  from  the  real  issue. — 1  Brick. 
Dig.  338,  §  41.  The  bill  of  exceptions  purports  to  state  all 
the  evidence ;  and  there  is  an  absence  of  any  fact  or  circum- 
stance tending  directly,  or  by  fair  inference,  to  show  that  the 
killing  was  accidental — that  it  happened  unexpectedly.  Be- 
sides, an  accidental  or  an  unintentional  homicide  is  not  necessa- 
rily, as  these  instructions  import,  free  from  legal  culpability. 
There  are  many  facts  and  circumstances  which  may  attend  it, 
and  render  it  criminal,  and  subject  the  perpetrator  to  punish- 
ment. If  by  misfortune  or  misadventure,  while  in  the  per- 
formance of  a  lawful  act,  exercising  due  care,  and  without 
intention  to  do  harm,  human  life  is  taken,  the  law  will  excuse. 
There  must,  however,  be  a  concurrence  of  these  facts,  and  the 
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absence   of   any   one   will    involve   in   guilt. — Whart.    Horn. 
§§470-74. 

8.  The  third  and  fourth  infitnictions  are  based  on  the  prop- 
osition, that  if  the  deceased  was  killed  while  one  of  the  defend- 
ants was  shooting  at  some  other  person,  or  at  Hill,  then  the 
defendants  should  be  acquitted.  It  is  scarcely  necessary  to  say 
the  proposition  can  not  be  supported.  Their  guilt  or  inno 
cence,  in  such  a  state  of  facts,  would  depend  on  an  inquiry  the 
instructions  do  not  propound — upon  the  iufpiiry  whether  they 
would  have  been  guilty  or  innocent,  and,  if  guilty,  of  what 
dea:ree  of  homicide,  if  the  fatal  blow  had  fallen  uj)on  and 
killed  the  person  against  whom  it  was  directed. — Whart.  Horn. 
§§  42-47.  This  inquiry  the  instruction  withdraws  from  the 
consideration  of  the  jury,  and  re(|uires  an  accjuittal  of  all  guilt, 
simply  because  the  fatal  shot  reached  and  killed  a  pei*son 
against  whom  it  was  not  aimed. 

9.  The  fifth  instruction  is  ambiguous,  and,  if  given  in  the 
terms  requested,  would  have  been  calculated  to  confuse  and 
mislead  the  jury,  if  it  had  not  been  explained.  The  court  may 
very  properly  refuse  all  such  instructions. — 1  Brick.  Dig,  339, 
§§  59-61.  It  is  not  a  jn'obahU  posHih'd'dy  the  evidence  in  a 
criminal  cause  ought  to  exclude,  but  a  rmmmahle  doubt.  •  The 
test  is,  whether  the  circumstances  and  facts  in  evidence  ])ro- 
duce  in  the  minds  of  the  jury  a  moral  conviction,  to  the  exclu- 
sion, not  of  possibilities,  l)ut  of  reasonable  doubt. 

10.  Though  one  of  the  defendants  may  not  have  partici- 
pated in  the  shooting,  and  though  from  the  wound  inflicted  by 
the  shooting  the  deceased  would  have  died  most  pruba]>ly,  or 
certainly ;  yet,  if  death  was  hastened  by  the  blows  with  the 
gun  which  he  gave,  he  was  guilty  of  murder,  or  other  criminal 
homicide,  according  to  the  circumstances  of  the  case.  It  was 
not  simply  in  the  ordinary  course  of  nature,  by  the  visitation 
of  God,  tliat  death  came.  The  unlawful  and  intentional  vio; 
lence  of  the  defendant  contributed  to,  and  accelerated  the  ter- 
mination of  life;  and  it  is  not  permitted  to  the  ojfender  to 
apportion  his  im'ong. — 1  Buss.  Crimes,  7<»1;  Steite  v.  JL/rea, 
2. Ala.  275.  The  12th  and  23d  instructions  were  properly 
refused. 

These  instructions,  it  must  be  observed,  do  not  assert  that, 
if  one  person  unlawfully  inliicts  a  fatal  wound,  and,  while  the 
victim  is  languishing,  he  is  killed  l»y  the  separate,  independent, 
unlawful  act  of  another,  the  latter  only  is  guilty  of  the  homi- 
cide. This  erroneous  proposition  is  asserted — that  he  who 
inflicted  the  first  fatal  blow  is  alone  guilty,  and  the  other, 
though  with  malice  he  gave  the  blow  accelerating  deatli,  is 
guiltless.  And  it  must  be  observed,  the  proposition  is  asserted, 
though  the  author  of  the  last  violence,  after  the  first  blow  was 
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given,  may  have  intervened  in  the  affray  in  which  that  blow 
was  given,  to  aid  and  assist  him  who  inflicted  it.  In  such  case, 
the  parties  are  jointly  liable,  and  neither  can  be  relieved 
because  of  the  liability  of  the  other. 

11.  Drunkenness,  of  itself,  when  voluntarily  produced,  does 
not  excuse  or  palliate  an  offense.  In  cases  of  homicide,  it  may 
be  material  in  determining  the  degree — whether  it  is  murder 
in  the  lirst,  or  murder  in  the  second  degree.  Willfulness,  pre- 
meditation, and  deliberation  must  concur  with  malice,  to  con- 
stitute murder  in  the  lirst  degree.  These  involve  an  inquiry 
into  the  state  of  the  mind  of  the  accused  at  the  time  of  the 
killing ;  and,  of  consequence,  it  is  proper  to  inquire  whether 
he  was  then  drunk  or  sober ;  and,  if  drunk,  whether  the  intox- 
ication rendered  him  incapable  of  premeditation  and  deliber- 
ation. Mere  drunkenness,  a  mere  temporary  tit  of  intoxication, 
can  not  excuse  a  homicide. — State  v.  Bullock^  13  Ala.  413; 
Mooney  v.  State,  33  Ala.  419;  Beasley  v.  State,  50  Ala.  149 ; 
PirtU  V.  State,  9  Humph.  63.  The  vice  of  the  charge  requested, 
in  reference  to  the  drunkenness,  is  apparent.  If  given,  it  would 
have  authorized  an  acquittal,  though  the  jury  may  have  been 
satisfied  the  homicide  was  malicious  and  voluntary. 

12..  The  former  assault,  made  by  the  deceased  upon  one  of 
the  defendants,  was  not  a  fact  which  could  be  considered  as 
having  a  tendency  to  show  that  the  homicide  was  in  self-defense. 
The  quarrel  in  which  that  assault  was  made,  had  l)e^i  quieted, 
and  the  parties  had  come  together  on  friendly  terms.  When 
the  killing  occurred,  the  deceased  was  not  an  assailant — by  no 
act  or  word  proceeding  from  him  could  either  of  the  defend- 
ants have  been  impressed  with  an  apprehension  that  they  were 
in  peril  of  life,  or  of  grievous  bodily  harm.  The  24th  instruc- 
tion was  properly  refused,  for,  if  given,  it  would  have  served 
no  other  purpose  than  to  mislead  the  jury. 

We  tind  no  error  in  the  record,  of  prejudice  to  the  appellants, 
and  the  judgment  must  be  affirmed. 


Otis  V,  McMillan  i&  Sons. 

Actimi  for  Rent,  hy  Assignee  of  Writteii  Lease. 

1.  Conveyance  of  leased  premises  during  term. — When  lands,  subject  to 
a  lease  for  years,  are  conveyed  by  the  lessor  during  the  term,  by  abso- 
lute deed,  mortgage,  or  deed  of  trust  in  the  nature  of  a  mortgage,  the 
grantee  takes  subject  to  the  lease,  and  the'rights  of  the  lessee  are  un- 
affected :  he  is  protected  in  the  payment  of  rent  to  the  lessor  until  notice 
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of  tlie  ronvevance,  and  the  grantee  becomes  entitled  to  the  rents  aceru- 
uig  after  notiee. 

2.  Same  ;  xnlc  miffrr  jxiirrr  in  inortz/itt/t'. — Wlicn  hin<ls  are  sold  innler 
a  j)o\ver  contained  in  a  niortixajre,  or  dt't'<l  of  trust  in  tht-  natun-  of  a 
mortjraiie,  the  sale  cuts  off  and  hars  tlie  ciiuity  <if  redemption  as  (df*-<-tu- 
ally  and  comijletcly  as  a  decree  of  foreclosure  in  a  court  of  e<|uitv, 
passinj;  to  the  i)urchaser  the  entire  estate,  l)oth  ieiral  and  «Miuitahle,  sul>- 
lect  oidy  to  the  mort^'a^or's  statutory  rijiht  of  re<lemption  ;  and  the  lands 
bein^  subject  to  a  lease,  executed  hy  the  morl<.'af.'or  prior  to  the  niort- 
jrasje,  all  the  rights  thereby  secured  to  the  niort<:aj:or,  as  lessor,  al.so  pas.s 
to  and  vest  in  the  purchaser. 

.  .'{.  Kstanpfl  (iH  Jii'tirrtni  lundhifil  iiiid  li'iiont. — A  tenant,  while  holding 
under  the  lea.se,  is  estoi)i)e<l  from  dis|)utinj,'  the  title  of  his  ian<llord  ;  but 
he  may  show  that  his  landlord's  tith-  has  expired,  or  has  })een  tran.*<- 
ferre<l,  not  re.servin<r  the  rents,  or  has  pas.^e<l  to  another  l>y  operation  of 
law;  and  in  like  manner,  when  the  landlord  has  transferred  all  his  title 
and  interest  to  another,  to  whom  the  tenant  has  attorned,  the  landlord 
i.s  estopped  from  assertiufr  airainst  the  tenant  any  rij.'hts  under  the  ori>r- 
inal  lease.  , 

4.  Statutorif  rhjht  of  rnhnniitlo)!  ;  )ni'r(/cr  of  Imse  In  renrxion. — The 
right  of  redenii»tion  secured  by  statute  to  a  debtor  whose  lands  have 
been  .sold  under  execution,  decree  in  chancery,  or  power  of  sale  in  a 
mortgage  or  deed  of  trust  (Code,  §  l'S77),  is  neither  property,  nor  a  right 
of  property,  and  does  not  prevent  the  purchaser  at  the  sale  from  selling 
and  conveying  in  fee  to  a  tenant  in  possession  umler  a  lease  jirior  in  <late 
to  the  mortgage ;  and  on  such  .sale  and  conveyance,  the  lease  is  extin- 
guished, the  term  being  inerged  in  the  fee  by  oi)eration  of  law.  (Stone, 
J.,  dhxenting,  held  that  the  purcliaser  at  the  sale  accpiired  only  a  condi- 
tional estate,  subject  to  be  defeated  liy  the  re<lemplion  of  the  pn-mises 
by  the  mortgagor,  within  the  time  allowed  l>y  law  ;  and  such  redemption 
being  made,  that  the  lease  was  not  extinguished,  or  merged,  by  the  in- 
termediate conveyance  to  the  lessee.) 

5.  Arct'jttaiir'e'of  ucn-  huxi-. — The  acceptance  of  a  new  lea.se  for  years 
by  the  tenant,  <luring  the  term  covered  by  the  former  lea.se,  is  a  sur- 
render and  extinguishment  of  the  former  by  operation  of  law;  and  this 
princii)le  ai)plies  where,  the  lea.se<l  i)remises  having  l)een  sold  an<l  con- 
veyed by  the  lessor,  reserving  the  right  to  re-purchase  within  a  specified 
time,  the  lessee  accepts  a  new  U-ase  from  tin-  purchaser,  whose  deed 
contained  an  express  stipulatiftu  that,  if  he  should  make  any  lease  during 
the  period  allowe<l  for  the  re-purchase,  "such  lease  or  agreenu-nt  sliall, 
notwith.-^tandingthe  re-purch:ise.  if  nuide,  remain  in  fidl  forci-  and  etfect, 
and  be  valid  and  eH'ectual  agninst  sai<l  J.  [vendor]  and  his  assigns;" 
although  the  new  lease  contained  a  provision  that,  in  the  event  of  the 
re-purchase  within  the  i)eriod  allowed,  "this  airreement  is  to  Im"  mdl  and 
void,  and  of  no  eflect."  (Stonk,  J.,  Jm.v**;////;/,  lieM  that  this  stipulation, 
and  the  re-purchase  bv  the  original  lessor  during  the  time  allowed  him, 
prevented  the  acceptance  of  the  new  lease  from  opcratini:  as  a  surrender 
or  extinguishment  of  the  former.) 

Appeal  from  tlie  Cii-ctiit  Court  of  .XfoKile. 

Tried  before  the  lloti.  IF.  T.  T..i  i.min. 

This  action  wa.s  hroiiirht  hy  the  apjH'llees,  suiii<r  as  i>artners, 
against  AViHiani  Oti.s.  and  was  cunnienced  on  tlie  22d  Deeeni- 
ber,  1S77.  The  action  was  founded  on  a  written  lea.-^e  e.\ecnte<l 
bv  and  between  .1.  F.  Jewett.  as  les.<or.  and  sai<l  Otis  as  lessee: 
the  plaintiffs  claiming  as  the  a.-signees  <d'  .lewett.  and  seeking 
to  recover  the  rents  which,  bv  the  terms  of  the   lea.<e.  accrued 
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by  quarterly  installments,  between  the  1st  September,  1876,  and. 
the  1st  December,  1877.  Under  the  instructions  of  the  court, 
the  plaintiffs  had  a  verdict  and  judgment,  for  $1,385.  The 
appeal  is  sued  out  bj  the  defendant,  who  here  assigns  as  error 
the  rulings  of  the  court  below  on  the  pleadings,  and  the 
charges  given  and  refused.  All  the  material  facts  are  stated  in 
the  opinions.  The  case  was  decided  in  December,  1879,  but 
the  opinion  was  afterguards  witlldra^^^l,  and  the  case  was  held 
under  advisement  until  March  23d,  188(>.  The  papers  have 
only  come  to  the  hands  of  the  reporter  very  recently. 

W.  BoYLES,  for  the  appellant. — A  tenant  may  show  that  the 
title  of  his  landlord  is  extinguished,  or  tliat  it  has  passed  from 
him  by  operation  of  law ;  and  if  the  premises  have  been  sold 
under  execution  against  the  landlord,  the  tenant  may  sliow  this 
in  bar  of  the  landlord's  action  for  rent. — Pope  v.  Harlxtns^ 
16  Ala.  324;  English  v.  Key,  39  Ala.  115.  Yogel  and  wife 
became  the  o^\^lers  of  the  property  by  tlie  act  of  Jewett,  and 
succeeded  to  all  of  his  rio;hts  under  the  lease ;  and  Otis  attorned 
to  them,  after  notice.  If  he  had  failed  or  refused  to  pay  rent 
to  them,  they  could  have  evicted  him ;  and  his  attornment  to 
them  was  equivalent  to  an  eviction.  The  lease  was  terminated 
by  the  act  of  Jewett,  and  by  operation  of  law ;  and  when  Otis 
afterwards  purchased  from  them,  the  term  and  the  fee  united 
in  him,  and  the  less  estate  was  merged  in  the  greater. —  Clrft 
V.  White,  15  Barb.  70;  Heed  v.  Latson,  15  Barb.  9;  Davis 
V.  T/iomas,  6  Excheq.  856;  Wilcox  v.  Davis,  4:  Minn.  197; 
Whyte  V.  Arthur,  2  Green,  N.  J.  Eq.  521 ;  1  Jones  on  Mort- 
gages, 888.  The  effect  of  the  redemption  by  Jewett  is  imma- 
terial, since  he  afterwards  conveyed  in  fee  to  Lyles,  and  the 
acceptance  of  the  new  lease  from  Lyles  by  Otis  was,  by  opera- 
tion of  law,  a  surrender  and  extinguishment  of  the  former 
lease,  if  it  had  not  been  already  merged. — Taylor  on  Landlord 
and  Tenant,  338;  Dennison  v.  Wertz,  7  Serg.  vfe  R.  372; 
Leonard  v.  Burgess,  16  Wise.  41 ;  Brown  v.  Parsons,  22  Mich. 
24;  4  Wait's  Actions  and  Defenses,  pp.  212-13. 

Jno.  T.  Taylor,  contra. — The  doctrine  of  merger  does  not 
apply,  because  tlie  right  of  redemption,  outstanding  in  Jewett, 
intervened  between  the  term  and  the  fee ;  and  a  merger  only 
takes  place,  when  the  greater  and  the  less  estate,  legal  and 
equital)le,  meet  unconditionally  in  the  same  pei*son,  at  one  and 
the  same  time.  Otis  never  had  a  fee,  except  coupled  with  an 
outstanding  equity  and  legal  right  in  a  third  person ;  and  he 
never  had  any  right  to  tlie  term  of  ten  years,  because  he  had 
never  paid  anything  for  it,  and  he  could  not  merfi:e  and  destroy 
this   outstanding   right   under   a   lease   executea  by   himself. 
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Jones  on  Mortgages,  848-l>;  Taylor's  Landlord  and  Tenant, 
§^  502-04;  51  X.  Y.  51:^,  Nor  was  there  any  surrender  an<l 
extinguishment  of  the  original  lease  l)y  the  exeeution  and 
acceptanee  of  the  new,  since  the  acts  of  the  ])arties  rebut  the 
idea  of  sucli  surrender. —  Van  lieniuelder  v.  Penniiiuin, 
6  Wendell,  569;  Sj/fin/jstehi  v.  Schennerhom,  12  Johns.  'A'*1  \ 
Livingston  v.  Potts,  ItJ  Johns.  28;  Taylor's  Land.  »)t  T, 
§§  507,  512. 

STONE,  J.— The  title  to  the  lot,  for  the  rent  of  which  this 
snit  was  brought,  was  (jriginally  in  Jewett.  On  the  2<>th  May, 
1859,  Jewett,  in  consideration  of  Jive  hundred  dollars,  ])ayal)le 
in  quarterly  installments,  leased  the  premises  to  Otis,  for  the 
term  of  one  year,  to  commence  June  1st,  1859,  "with  the 
privilege,  on  the  ])art  of  said  Otis,  of  renting  said  land,  mill 
and  improvements,  from  year  to  year  afterwards  for  the  sj)ace 
of  ten  years,  at  the  animal  rent  of  one  thousand  dollai-s,  jiay- 
able  in  quarterly  installments  as  above;  upon  which  terms  the 
lease  of  said  premises  shall  be  annually  renewed  to  said  Otis, 
on  his  recjuest."  At  the  expiration  of  this  lease  for  one  year, 
to-wit,  on  tlK?  first  day  of  June,  18<)<»,  the  contracting  parties 
agreed  to  renew  the  lease,  and  indorsed  tlie  folhAvin*;  a»rreement 
on  the  lease,  which  they  severally  executed  with  their  signa- 
tures and  seals:  "The  within  lease  is  hereby  renewed  from  the 
first  day  of  June,  ISdO,  upon  the  conditions  therein  mentioned, 
to-wit,  to  continue  in  force  for  the  term  of  ten  years  from  this 
date,  at  the  annual  rent  of  one  thousand  dollars,  payable  in 
qnarterly  installments,"  ifcc.  On  the  4th  day  of  March,  187<>, 
the  contracting  })arties  again  renewed  the  Iea.><e,  by  indorsing 
the  following  agreement  upon  it.  executed  with  their  signarures 
and  seals:  "This  lease  is  extended  from  the  first  day  of  June, 
187<>,  to  the  first  day  of  June,  18'^(',  u})on  the  same  terms  and 
conditions."  While  the  body  of  the  origiiuil  lease  evidently 
contemplated  a  letting  from  year  to  year.  f(»r  the  space  of  ten 
years,  if  desired  by  Otis,  the  lessee,  the  actual  renewals  indm-sed 
on  the  lease,  were  each  for  a  solid  term  of  ten  years.  This 
was  a  modification  of  the  original  contract,  which  the  parties 
were  competent  to  make;  and  it  is  Itinding  aivd  valid,  without 
further  consideration  than  the  mutual  airreement  of  the  ])arries. 
1  Brick.  Dig.  894,  ^  288. 

After  the  second  renewal  of  the  lease,  stated  above.  Jewett 
executed  a  trust  i\in.'{\,  dated  March  12tli,  1872,  by  which  he 
conveyed  the  lands,  for  the  rent  of  which  this  suit  is  brought, 
to  Bernstein,  as  tnistee.  to  secure  the  payment  of  tive  thon.-and 
dollars  to  Caroline  Schonfield,  the  beneficiary  in  the  (U-v^X ; 
witji  power  in  the  trustee,  in  case  Jewett  made  default,  to  ad- 
vertise and  sell  the  lands,  for  the  pavment  of  said  sum  of  tivw 
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thousand  dollars.  The  trustee,  Bernstein,  sold  under  the  power 
contained  in  the  trust  deed,  and  Yogel  and  wife  became  the 
purchasers.  A  recital  in  the  deed  herein  next  descril^ed  shows 
that  the  conveyance  by  Bernstein,  the  tnistee,  to  Vogel  and 
wife,  bears  date  April  16th,  1874.  On  the  first  day  of  Mav, 
1874,  Vogel  and  wife,  by  quit-claim  deed,  conveyed  all  their 
interest  in  the  lands  to  William  Otis,  the  lessee.  On  the  16th 
day  of  March,  1876,  Jewett  redeemed  said  lands  from  Otis, 
under  the  statute,  and  received  from  him,  Otis,  a  quit-elaim 
deed,  re-conveying  the  lands  to  him,  Jewett.  It  is  shown  that 
the  money,  with  which  this  redemption  was  effected,  was  ol)- 
tained  l)y  Jewett  from  Lyles. 

On  the  same  day,  March  16th,  1876,  Jewett,  for  the  recited 
con.sideration  of  $6,397.35,  conveyed  said  lands  to  Lyles,  by 
ab.sohite  deed  of  bargain  and  sale,  with  covenants  of  warranty, 
and  also  transferred  and  assigned  to  him  the  Otis  lease.  On 
the  15th  day  of  April,  1876,  Lyles  executed  a  written  agree- 
ment to  Jewett,  reciting  that  the  deed  from  Jewett  to  him  was 
received  "  with  the  agreement  that  he  would  sell  said  lot  of 
land  to  said  Jewett,  for  the  sum  of  six  thousand  four  hundred 
dollars,  the  amount  the  same  cost,  with  interest  from  the  16th 
day  of  March,  1876,"  and  therein  bound  liimself,  heirs,  ifec, 
"  that  on  payment  by  said  Jewett  of  said  sum  or  sums  of  money 
to  him,  Lyles,  heirs,  (fee,  on  or  Ixjfore  the  16th  day  of  March, 
1877,  he,  his  heirs,  <fec.,  shall  re-convey  said  lot  of  land  to  said 
Jewett,  his  heirs  or  assigns."  It  was  further  stipulated,  that 
there  was  "  no  debt  existing  from  said  «Tewett  to  Lyles,  in  rela- 
tion to  said  lot  of  land,  and  this  transaction  is  a  sale  conditioned 
upon  the  prompt  and  actual  payment,  at  the  time  named,  of 
the  sum  or  sums  of  money  herein  before  named  and  descriljed, 
and  not  in  any  manner  a  mortgage,"  <fec. 

It  was,  in  said  agreement,  further  "declared,  that  if,  at  any 
time  before  the  purchase  of  said  lot  by  said  Jewett,  if  lie  make 
such  purchaBe  as  he  is,  by  this  agreement,  permitted  to  make, 
I  (said  Lyles)  shall  have  leased  said  lot,  or  any  part  thereof, 
to  any  person  or  persons,  or  made  any  agreement  as  to  the  lease 
or  renting  thereof,  such  lease  or  agreement  sliall  remain  in  full 
force  and  effect,  and  be  valid  and  effectual  against  said  Jewett 
and  his  assigns,  except  so  far  as  the  same  may  be  changed, 
modified,  or  relinquished,  by  the  voluntary  act  of  the  said 
lessee  or  his  assigns."  It  was  further  stipulated  in  tlie  said 
agreement,  that  if  Jewett  re-purcliased,  he  was  also  to  pay  to 
Lyles  "such  amount  of  taxes  and  expenses  as  may  be  in  excess 
of  the  income  which  Lyles  may  tlien  have  realized  from  said 
property." 

On  the  16th  March,  1876,  Jewett  assigned  and  transferred 
to  Lyles  the  lease  of  Otis,  with  all  its  renewals.     At  this  stage 
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of  the  transaction,  Otis  denied  all  furtlier  lial)ility  on  his  part 
to  pay  rent  for  the  })reniises,  accordinj^  to  the  terms  of  the 
lease  he  had  taken  from  Jewett,  and  claimed  he  was  al)s«>lved 
from  the  obligations  thereof.  Jewett  claimed  that  Otis  was 
etill  hound  by  the  terms  of  tlie  original  lea.se  and  its  renewals. 
This  controverted  question  wa«  not  then  settled  or  agreed  upon 
between  the  parties.  Lyles  desired  to  realize  rent  for  the 
premises,  and  Otis  refu.sed  to  pay  him  rent  according  to  the 
terms  of  the  lease  he  had  received  from  Jewett.  Thereu|K>n 
Lyles  executed  a  lea.se  of  the  premises  to  Otis,  bearing  <iate 
16th  March,  1876,  for  the  term  of  ten  years,  at  an  annual  rent 
of  eight  lunidred  and  fifty  dollars,  payable  (jnarterly,  with  cer- 
tain other  stipulations  in  regard  to  repairs.  This  lea.se  contains 
this  clause:  "'If  J.  F^  Jewett  redeems  before  l^Jth  March, 
1877,  then  this  agreement  to  be  null  and  v<jid,  and  of  no 
effect."  On  the  20th  May,  1876,  Lyles  re-conveyed  said  ])reni- 
ises  to  Jewett  by  ([uit-claim  deed,  reciting  that  he,  Jewett,  ha<l 
paid  to  him,  Lyles,  said  sum  of  six  thousand  four  hundred  dol- 
lars. On  the  29th  of  the  same  nu>nth,  Lyles  transferred  and 
re-assigned  said  original  lease  to  Jewett.  On  the  .same  day, 
May  29th,  187<),  Jewett  a.ssigned  and  transferred  said  original 
lease  to  McMillan  6z  Sons.  The  bill  of  exce])tions  also  .states, 
that  the  ])roperty,  the  subject  of  the  original  lease,  was  con- 
veyed by  Jewett  to  McMillan  A:  Sons,  as  ."Security  for  money  or 
credit  obtained  from  them,  with  which  Jewett  redeemed  or 
re-purchased  the  lands  from  Lyles. 

On  a  single  <piestion  of  fact,  there  is  an  a])i)arent  conflict  in 
the  testimony.  Some  of  the  witnesses  say,  that  when  the 
title  was  conveyed  to  Lyles,  he  (Lyle.s)  went  into  possessi(»n  of 
the  premises,  and  afterwards  let  them  to  Otis.  Other  witnes.se8 
say,  Lyles  never  took  possession,  but  only  asserted  his  right  to 
the  premises  as  landlord,  by  force  of  the  title  he  held.  There 
is,  also,  evidence  of  an  olfer  l)v  Otis  to  surrender  the  possession 
to  McMillan  ^  Sons,  when  the  title  was  put  in  them,  and  an 
agreement  on  their  part  to  receive  pos.'iession  on  certain  condi- 
tions, which  are  not  shown  to  have  been  comi)lied  with.  No 
legal  question  is  presented  for  our  consideration,  growing  out 
of  either  of  these  phases  of  the  evidenct'.  and  I  do  not  feel 
called  on  to  consider  them.  The  record  does  not  show  any 
cancellation  of  the  lease,  by  agreenu'ut  of  the  parties,  or  that 
Otis  was  dispossessed,  in  fact.  i)y  any  of  his  successive  land- 
lords. I  am  not  able  to  perceive,  or  attirm  that,  as  matter  of 
fact,  he  has  ever  been  dispossessed,  or  disturbed  in  his  posses- 
sion, since  he  tirst  ac(piired  possession  un<ler  the  original  lease 
from  Jewett.  I  think  we  must  treat  this  ca.se  as  if  the  con- 
tinuity of  Otis'  actual  possession  has  never  been  broken.  The 
question  is  raised  by  charges  given  and  exce})ted  to.  and  asked 
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and  refused,  wlietlier  any  or  all  of  the  convevances  mentioned 
above  put  an  end  to  Jewett's  second  renewal  of  the  lease  to 
Otis,  or  authorized  the  latter  to  treat  the  lease  as  no  longer 
binding  on  him  i     This  is  the  question  of  merit  in  this  ease. 

In  Taylor's  Landlord  and  Tenant,  §  425,  it  is  said :  "  The 
rights  and  liabilities  of  the  respective  parties  to  a  lease  are  not 
confined  to  the  immediate  parties  tliereto,  but  \\'ill  l)e  found  to 
attach  to  all  persf)ns  to  whom  the  estate  may  be  transferred,  or 
who  may  succeed  to  the  possession  of  the  premises,  either  as 
landlords  or  tenants.  Tliis  result  follows,  as  a  necessary  conse- 
quence of  that  privity  of  estate,  which  we  have  seen  is 
incident  to  the  relation  of  landlord  and  tenant,  and  which 
carries  ^^'ith  it  all  those  obligations  which  the  original  parties 
agreed  should  attach  to,  and  continue  to  regulate  that  relation." 
And  in  section  426,  the  same  author  says :  "  A  general  grant 
of  the  reversion  passes  all  the  leases  to  which  the  property  is 
subject,  including  the  rents  reserved,  as  incident  to  the  grant." 
In  English  v.  Jiey,  39  Ala.  113,  it  is  said:  "Rent  is  incident 
to  the  reversion ;  and  the  lessor's  transfer  of  the  revei*sion, 
though  without  the  tenant's  attornment  to  the  assignee,  or  any 
express  mention  of  tlie  rent,  cames  with  it  the  rent  falling  due 
thereafter,"  In  J-*oj)e  v.  Harkhis^  16  Ala.  321,  this  com-t,  after 
stating  that,  when  the  relation  of  landlord  and  tenant  is  sho^^^l 
to  exist,  the  tenant  is  estopped  from  denying  the  title  of  his 
landlord,  added :  '^  He  may,  it  is  true,  show  that  the  landlord 
has  assigned  his  title,  and  that  he  is,  therefore,  l)ound  as  tenant 
to  the  assignee.  This,  however,  is  not  disputing  the  title  of 
his  landlord,  but  it  shows  that  he  holds  under,  and  in  accord- 
ance with  it,  and  that  he  owes  rent  to  him  who  has  tlie  title 
which  he  acknowledged.  *  *  If  the  premises  are  sold  by 
execution  against  the  landlord,  the  tenant  may  sliow  this  in  bar 
of  the  landlord's  action  for  rent,  for  the  purchaser  occupies  the 
same  relation  to  the  landlord  [tenant?]  that  a  grantee  l)y  deed 
would." 

In  Washbume  on  Real  Property,  Vol.  1,  marg.  page  336,  it 
is  said :  ''  Corresponding  to  the  right  of  the  lessee  to  assign  or 
underlet  his  interest,  is  the  right  which  the  lessor  has  to  convey 
or  assign  his  reversion,  and  thereby  bi'ing  in  a  new  party,  with 
the  rights  of  a  reversioner.  Xor  is  it  necessary,  now,  that  the 
tenant  should  attorn  to  such  grantor  or  assignee,  to  give  effect 
to  the  grant  or  assignment,  in  those  States  where  the  statute 
4  Anne,  ch.  16,  §  9,  is  adopted.  *  *  As  a  general  proposi- 
tion, ha\ang  few  exceptions,  the  transfer  of  a  reversion  carries 
with  it  the  rent  due  and  accniing  thereafter,  l)y  the  lease  crea- 
ting the  term  for  years,  whether  the  assignment  of  the  rever- 
sion be  bv  deed  or  mortgage." 

la  Dcifsmi  v.    Cylpepper^   23   Gratt.  352,  it  is  said:  "The 
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lessee,  or  vendee,  does  not  dispute  the  title  of  liis  lessor,  or 
vendor,  in  showing  tliat  the  former  has  conveyed  the  title  to 
another,  since  the  lease  or  contract  of  sale ;  hut  therehv  rather 
confirms  that  title.  The  henefit  of  the  estop])el  created  hy  the 
lease,  or  the  contract  of  sale,  is  not  destroyed,  i)ut  merely 
transferred  by  the  lessor's  or  vendor's  own  act,  from  him  to  his 
assignee ;  and  the  lessee  or  vendee  can  thereafter  no  more  dis- 
pute the  title  of  such  assignee,  than  he  could,  before,  dispute 
the  title  of  the  lessor  or  vendor." 

In  the  case  of  LancaHJdre  v.  Mascm,  75  North  Car.  455,  the 
court,  Pkarson,  C.  J.,  said :  "  It  is  familiar  learning,  that  fealty 
and  rent  are  incident  to  the  reversion,  and  passes  with  it ;  and 
by  a  grant  of  the  reversion,  the  assignee  is  sul)stituted  in  place 
of  the  lessor,  and  the  rent  accruing  thereafter  is  to  be  ])aid  to 
him.  After  the  assignment,  the  lessor  has  no  more  interest  or 
concern  in  the  matter,  than  the  payee  of  a  ])romissory  note 
after  he  has  indorsed  it." — Nort^m  v.  Sni/de7\  2  Ilun,  N.  Y. 
Sup.  Ct.  82;  Duf  V.   Wilscm,  G9  Penn.  St."  316. 

"Every  conveyance  of  an  estate  in  any  hereditament,  cor- 
poreal or  incorporeal,  is  good  and  eifectual  without  nttormnent 
of  the  tenant ;  but  no  tenant  who  has  paid  his  rent,  without 
notice  of  such  conveyance,  is  lial)le  therefor." — Code  of  1870, 
§  2177.  "No  estate,  nor  interest  of  any  person,  can  be 
defeated,  discontinued,  or  extinguished  by  the  act  of  any  third 
person  having  a  possessory  or  ulterior  interest,- except  in  the 
cases  specially  provided  by  this  Code." — Ih.  %  2184. 

Under  the.redeujption  statute,  speaking  of  lands  that  have 
been  sold,  and  which  it  is  proposed  to  redeem,  it  is  declared 
that,  "  If  the  land  is  in  possession  of  a  tenant,  notice  to  him  by 
the  purchaser  or  his  vendee,  of  the  purchase,  after  the  lapse  of 
ten  days  from  the  time  of  the  sale,  and  that  it  has  not  been 
redeemed,  vests  the  right  to  the  possession  in  him,  in  the  same 
manner  as  if  the  tenant  had  attorned  to  him." — Ih.  i  2578. 

It  results  from  these  principles,  that  a  sale  by  a  lessor  of  real 
estate,  during  an  unexpired  leasehold  term,  under  which  a 
tenant  is  holding,  does  not,  of  itself,  abrogate  the  lease,  deter- 
mine the  leasehold  estate,  or  authorize  the  landlord  or  tenant  to 
treat  the  lease  as  at  an  end.  Its  only  effect  is  to  substitute  the 
vendee  of  the  reversion  to  all  the  rights  of  the  original  lessor, 
and  to  transfer  to  such  vendee  the  fealty  and  duty  to  pay  rent 
Tinder  the  lease,  not  then  matured,  which,  by  the  terms  of  the 
lease,  the  tenant  had  bound  himself  to  pay  to  the  original 
lessor.  The  vendee  then  becomes  the  landlord,  by  oiKjration 
of  law,  whose  title  the  tenant,  so  long  as  he  remains  undis- 
turbed in  the  possession,  may  not  dispute ;  and  the  tenant  l)e- 
comes  tenant  of  the  vendee  of  the  reversion,  whose  right  to 
the  possession,  for  the  unexpired  term,  the  landlord  may  not 
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gainsay,  so  long  as  the  tenant  complies  witli  the  terms  of  the 
lease.  And  the  same  result  follows,  when  the  sale  is  made 
under  a  mortgage  or  trust  deed,  junior  to  tlie  lease,  or  under 
execution,  or  other  similar  sale,  the  lien  of  which  is  junior  to 
the  lease.  The  trust  deed  made  by  Jewett  to  Bernstein, 
trustee,  the  sale  and  conveyance  by  him  to  Yogel,  did  not  put 
an  end  to  the  lease,  or  authorize  Otis  to  treat  it  as  annulled, 
any  more  than  it  would  have  authorized  Yogel  to  dispossess 
Otis,  if  he  had  elected  to  do  so.  Yogel,  by  his  purchase,  suc- 
ceeded to  the  rights,  and  only  to  the  rights,  which  Jewett  could 
have  exercised  before  the  conveyance. 

Let  us  inquire  what  would  be  the  result  of  the  opposite  doc- 
trine. If  the  trust  deed  to  Bernstein,  and  sale  and  conveyance 
to  Yogel  under  it,  or,  if  the  deed  to  Lyles,  or  all  these  trans- 
actions combined,  put  an  end  to  the  lease,  then  what  relation 
did  Otis  sustain  to  the  holder  of  the  legal  title  ;'  Did  he  cease 
to  be  tenant,  and  could  be  then  dispute  the  title  of  his  land- 
lord ?  Did  he  become  tenant  by  sufferance,  liable  to  be  evicted 
at  the  will  of  the  holder  of  the  title,  and  that  without  previous 
demand  of  possession,  or  notice  to  quit  "i  Did  he  stand  in  the 
relation  of  one  holding  over,  after  the  expiration  of  the  term 
of  his  lease,  and  liable  to  be  evicted  in  a  proceeding  in  unlawful 
detainer?  And  if  he  had  ceased  to  be  the  tenant  of  the  holder 
of  the  legal  estate,  was  his  holding  adverse  to  the  title  of  the 
true  owner  ?  All  these  questions,  I  apprehend,  yiust  be  an- 
swered in  the  negative  ;  and  yet,  on  what  principle  ?  If  Otis, 
notwithstanding  the  several  transfers  of  title,  still  remained  so 
far  a  tenant  that  he  was  estopped  from  setting  up  title  or  claim 
adverse  to  his  landlord,  who  was  his  landlord  i  There  can  not 
be  a  tenant  without  a  landlord.  On  the  other  hand,  were  not 
the  successive  holders  of  the  title  estopped  from  disturbing 
Otis  in  the  possession  of  the  leased  premises,  so  long  as  the 
latter  complied  with  the  terms  of  the  lease  ?  If  so,  on  what 
principle  ?  Can  it  be  that  the  several  transfers  of  title,  of  their 
own  unaided  force,  absolved  the  tenant  from  his  obligations, 
but  did  not  absolve  the  landlord  ?     I  think  neither  was  al)solved. 

But  Otis  purchased  from  Yogel,  and  thei-eby  became  the 
owner  of  the  freehold,  of  which  he,  as  tenant,  was  in  possession 
under  the  lease.  It  is  contended  for  appellant,  that  %vhen  Otis 
acquired  the  title  to  the  reversion,  being  both  landlord  and 
tenant,  the  leasehold  or  term,  being  the  lesser  estate,  merged  in 
the  greater  estate — became  a  fee  simple,  and  thereby  destroyed 
the  relation  of  landlord  and  tenant.  Such  is  evidently  the 
usual  effect,  when  the  term  and  the  right  to  the  reversion  con- 
center in  one  and  tlie  same  person. —  Welsh  v.  P/u'lb'ps,  54  Ala. 
309 ;  Taylor's  Landlord  and  Tenant,  §  502 ;  4  Kent's  Com., 
niarg.  99.     It  is  replied  to  this,  that  inasmuch  as  Otis,  by  hi& 
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purchase,  acquired  only  a  defeasible  estate  in  the  reversion, 
subject  to  be  defeated  by  Jewett's  exercise  of  the  statutory 
right  of  redemption  within  two  years  after  l>ernsteiirs  sale, 
the  doctrine  of  merger  did  not  farther  apply,  than  to  suspend 
the  relation  of  landlord  and  tenant,  until  Jewett  actually 
redeemed;  and  that  the  act  of  redemption  not  only  restored 
the  title  to  Jewett,  but  re-established  the  relation  of  landlord 
aiid  tenant,  as  it  had  existed  before  the  sale.  Upon  a  fair  con- 
struction of  our  statute  allowing  the  redemption  of  lands  .sold 
under  execution,  mortgage,  etc.,  I  feel  forced  to  adopt  this 
latter  line  of  argument.— See  Code  of  1nT6,  Jj5j  2S77  to  2881*, 
inclusive.  The  purchaser  at  such  sale,  it  is  true,  ac<piires  such 
title  as  the  defendant  in  execution  had  ;  but  he  does  not  acquire 
an  indefeasible  title.  It  is  liable  to  be  defeated  by  payment, 
or  tender,  of  the  sum  required  by  the  statute  to  be  tendered, 
if  done  within  the  time  the  statute  prescribes;  and,  when  so 
redeemed,  the  title  and  right  to  the  possessif)n  re-vest  in  the 
redemptioner,  in  the  same  numner,  and  to  the  same  extent  Jis 
they  were  before  the  sale. — See  section  28SU,  Code  of  1870. 
Inasmuch  as  Otis,  by  his  purchase  from  Vogel,  ac(piired  only 
the  latter  s  estate,  which  was  in  fact  defeated  by  the  redem|>- 
tion,  the  merger,  which  was  dependent  on  the  purcha.^e  for  its 
existence,  must  also  be  held  to  be  determinable,  and  must 
cease  when  the  estate  which  calls  it  into  existence  expires  by 
its  own  inherent,  statutory  impei^fection. — J/on'/'s  v.  Iietht\  54 
Ala.  300,  In  the  case  cited,  speaking  of  the  sfaftis  of  the 
redemptioner  after  redempticm,  this  court  said:  "He  is  in  the 
estate,  as  a  grantor  entering  at  common  law  for  breach  of  con- 
dition was,  as  of  his  original  estate — as  if  there  had  been  no 
sheriff's  sale  and  conveyance.'' 

Under  statutory  systems  of  other  States,  unlike  the  rulings 
under  our  statute,  it  is  held  that,  when  lands  are  sold  under 
execution,  until  the  time  expires  within  which  the  defen<lant 
debtor  may  redeem,  the  purchaser  acipiires  no  title  to  the 
land ;  and,  in  fact,  he  obtains  no  deed  from  the  sheriff  until  the 
expiration  of  the  time  allowed  for  re(lemj)tion.  Still,  under 
some  of  these  statutes,  it  is  provided  that  the  ])urchaser  is  enti- 
tled to  the  rents  accruing  after  the  sheritrs  sale.  Where  this 
statutory  regulation  exists,  the  courts  hold  that  this  is  a  dis- 
placement of  the  landlord's  claim  of  rent,  only  until  the  land 
is  redeemed.  I  think  these  rulings  are  rather  contirmatory  of 
the  views  expressed  above. — Freeman  on  Executions,  sections 
323,  34t>;  Bovrell  v.  IhirarU  37  Penn.  St.  134;  L\>/)„>Uh 
V.  Zat/u'oj),  7  Cal.  43;  jahte  v.  C'/^^mv,  17  Cal.  r.ttO;  Mrjhvit 
v.S>(Uimn,S  Cal.  51>2;  7u//V//'^  ''•  7/v/<Y/,  18  Cal.  113;  77u' 
People,  ex  rel.  v.  Jlay/ietr,  26  Cal.  <)5<5;  Bahei'  r.  MrLUan,  30 
Cal.  135;  Page  v.  Boger.s,  31  Cal.  2i>3 ;   Wcbde,-  v.  Oh,K\  3  Cal. 
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423;  Slaytm  v.  Morris,  4  Har.  224;  Whiting  v.  Bntlet',  29 
Mich.  122.  In  Xew  York  it  is  held,  that  a  purchaser  at  exe- 
cution sale  acquires  no  other  interest  in  the  land  than  a  mere 
lien,  until  the  sheriffs  deed  is  executed,  and  that  such  deed 
cannot  be  executed  until  the  time  allowed  for  redemption  has 
expired. 

I  do  not  think  the  provisional  lease,  executed  by  Lyles  to 
Otis,  can  vary  the  result  of  this  case.  One  of  its  express  pro- 
visions was,  that  "if  J.  F.  Jewett  redeems  before  16th  March, 
1877,  then  this  agreement  to  be  null  and  void,  and  of  no  effect." 
Under  the  terms  of  the  agreement  between  Lvles  and  Jewett, 
the  former  could  have  changed  the  terms  of  the  original  lease 
to  Otis,  by  entering  into  a  new  one,  witli  inconsistent  stipula- 
tions. He  did  not  exercise  that  power  or  authority,  so  as  to 
bind  Jewett.  This,  after  Jewett  redeemed,  left  him  and  Otis 
unaffected  by  the  agreement  between  Lyles  and  Jewett,  which 
allowed  the  former  to  make  a  new  letting,  and  alike  unaffected 
by  the  lease  taken  by  Otis  from  Lyles.  Lyles  failing  to  exer- 
cise the  authority  Jewett  had  given  him,  to  make  a  change  in 
the  lease  so  as  to  bind  Jewett,  expressly  stipulated  that,  in  the 
event  Jewett  repurchased,  the  contract  between  him,  Lyles, 
and  Otis  should  be  null  and  void.  The  effect  of  this  was,  tliat 
so  far  as  Jewett's  rights  were  concerned,  they  were  left  as  if 
no  contract  had  ever  been  made  between  Otis  and  Lyles. 

Whether,  in  the  absence  of  an  agreement,  the  purchaser  at 
execution  or  mortgage  sale  can  make  a  lease  of  the  premises, 
which  will  bind  the  redemptioner  after  redemption  under  the 
statute,  I  need  not  and  do  not  inquire,  as  no  such  lease  was 
made  which  contemplated  its  continuance  beyond  the  act  of 
re-purchase.  My  own  opinion  is,  that  the  judgment  of  the 
Circuit  Court  should  be  affirmed.  My  brothers,  however, 
differ  from  me,  and  hold  that  before  McMillan  Sz  Sons  acquired 
any  title  to,  or  interest  in  the  premises,  Otis  was  discharged 
from  the  obligations  of  the  lease  he  took  from  Jewett,  and 
from  its  several  renewals.  They  will  state  their  own  opinions, 
and  give  their  oAvn  reasons  therefor. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded.  It  may  not  be  improper  to  add.  that  there 
can  be  no  recovery  on  a  complaint  framed  on  the  JcAvett  con- 
tract of  lease. 

BRICKELL,  C.  J. — The  action  was  commenced  by  the  ap- 
pellees, as  plaintiffs  in  the  court  ])elow,  claiming  as  assignees  of 
John  F,  Jewett,  and  was  founded  on  the  covenants  in  a  lease 
for  the  payment  of  rent,  in  which  he  was  the  lessor,  and  the 
appellant  (Otis)  the  lessee.  The  lease  was  for  a  term  of  ten 
years,  at  an  annual  rent  of  one  thousand  dollars,  payable  quar- 
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terly.  During  tlie  lease,  wliile  the  appellant  was  in  possession, 
the  lessor,  Jewett,  bv  deed  (jf  trust,  conveyed  the  premises  to 
Bernstein,  as  trustee,  to  secure  the  payment  of  a  debt  owing  to 
one  Schonfeldt,  with  |)ower  of  sale  in  the  trustee,  if  at  matu- 
rity the  debt  was  unpaid.  1  )efault  having  been  made  in  the 
payment  of  the  del)t,  the  trustee,  Bernstein,  in  ])ursuance  of 
the  power,  made  sale  of  the  premises;  and  one  \  ogel  became 
the  purchaser,  receiving  a  conveyance.  Vogel  bargained,  sold 
and  conveyed  to  the  appellant,  Otis;  and  from  Otis,  within  the 
time  prescrilK'd  by  the  statute  Jewett  redeemed,  receiving  a 
quit-claim  conveyance.  On  the  same  day  Jewett  conveyed  in 
fee,  with  covenants  of  warranty,  to  Lyles,  reserving  the  right 
to  repurchase  within  a  specified  period,  u])on  terms  and  condi- 
tions particularly  ex])repsed  ;  the  reservation  ex])ressly  stipu- 
lating, that  if,  at  the  time  of  the  re-purchase,  Lyles  should 
have  leased  the  premises,  or  made  any  agreement  as  to  the 
lease  or  renting  thereof,  such  lease  or  agreement  should  renuiin 
in  full  force  and  effect,  and  l)e  valid  and  etfectv.al  against  said 
Jewett  or  his  assignees.  Lyles  leased  the  premises  to  the  ap- 
pellant, for  the  term  of  ten  years,  at  an  annual  rent  of  !$S50.(M), 
payable  quarterly  ;  giving  to  the  appellant  the  I'ight  to  j)urchase 
the  premises,  at  any  time  within  three  years,  at  and  for  the  sum 
of  |6,500.(>0,  if  Jewett  failed  to  re-purchase;  the  lease  stipu- 
lating, that  it  should  be  void  if  Jewett  re-i)nrchased,  and  that 
the  appellant  should  be  i)aid  for  repairs  and  imi)rovements  upon 
the  wharf.  Under  the  lease  the  appellant  remained  in  posses- 
sion, until  Jewett  re-purchased,  and  to  him  Lyles  re-conveyed. 
The  appellees,  as  assignees  of  the  original  lease  from  .lewett  to 
the  appellant,  claimed  to  recover  the  rent  according  to  the 
terms  of  the  lease,  from  the  time  Jewett  redeemed  from  the 
appellant. 

The  several  rulings  of  the  Circuit  Court,  assigned  as  error, 
present  but  two  ([uestions  for  consideration  and  decision,  which 
may  be  thus  stated  :/'/*•<  whether  the  lease  from  .lewett  to 
Otfs  was  not  merged  in  the  reversion,  when  that  passed  r<>()tis, 
by  the  conveyance  from  Vogel ;  seofnuK  whether,  as  matter  of 
law,  the  lease  was  not  yielded  uj) — surrendered — by  the  making 
and  acceptance  of  the  new  lease  from  Lyles. 

There  is  no  question  that  the  lease  was  unaffected — that  it 
was  not  defeated  or  extinguished — by  the  conveyance  to  P>eni- 
stein,  or  by  the  conveyance  made  l)y  liernstein  to  Vogel. 
When  ])remises.  subject  \o  a  lease  for  a  term  of  years,  are  con- 
veyed by  the  lessor.'  either  by  way  of  absolute  conveyance,  or 
by*^  mortgage,  or  by  deed  of  trust  to  secure  the  paymi-nt  of 
debts,  having  the  nature  and  characteristics  of  a  mortgage,  the 
grantee  takes  subject  to  the  lease— he  takes  sinqdy  the  rever- 
sion, the  estate  of  the  lessor. — Bunhn    r.  T}nujti\  8  Mi't.  7r> ; 
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1st  Joues'  Mortg.  §  773 ;  Taylor  on  Land.  &  Ten.  §  632.  The 
right  of  the  lessee  to  remain  for  the  term  in  the  use  and  enjoy- 
ment of  the  premises,  according  to  tlie  conditions  of  the  lease, 
is  not  impaired  or  affected.  By  the  common  law,  the  grant  of 
the  reversion  was  not  effectual  without  the  consent  of  the 
tenant  of  the  land,  and  the  consent  was  expressed  by  attornment 
to  the  grantee  as  landlord.  This  rule  of  the  common  law  never 
j)revailed  in  tliis  State,  having  been  abolished  by  statute  dis- 
pensing with  attornment,  rendering  the  conveyance  valid  and 
effectual,  and  protecting  the  tenant  in  the  payment  of  rent 
made  to  his  original  landlord  without  notice  that  he  had  aliened 
or  assigned  the  re  version,  —  Code  of  1876,  §  2177;  English 
V.  Key,  39  Ala.  113. 

The  conveyance  to  Bernstein,  not  severing  the  rent  from  the 
reversion,  carried  the  rent  as  an  incident  to  the  reversion;  and 
upon  notice,  the  tenant,  Otis,  would  have  been  bound  to  pay  to 
him  all  rents  subsequently  accruing. — 1st  Jones  Mort.  §  771:; 
Russell  V.  Allen^  2  Allen,  42 ;  Mirick  v.  Hoppln,  1 18  Mass. 
582 ;  English  v.  Key,  supra.  The  legal  effect  and  consequence 
was,  that  Bernstein  became  the  landlord  of  Otis,  bound  to  the 
dutiies  and  obligations  of  Jewett  as  landlord,  and,  upon  giving 
notice  to  Otis,  entitled  to  Jewett's  rights  under  the  lease. 

The  sale  made  by  Bernstein,  in  pursuance  and  execution  of 
the  power  contained  in  the  deed  to  him,  cut  off  the  equity  of 
redemption  of  Jewett  in  the  reversion.  The  sale  as  completely 
and  effectually  barred  the  equitable  right  to  redeem,  as  a  decree 
of  strict  foreclosure  in  a  court  of  equity. — 4  Kent,  191 
2  Wash.  Real  Prop.  78;  Childress  v.'  3fo7iette,  54  Ala.  317 
Hyde  v.  Warren,  46  Miss.  13 ;  Eaton  v.  Whiting,  3  Pick.  492 
Kinsley  v.  Ames,  2  Met.  29;  Brisbane  v.  Stoughton,  17  Ohio 
482.  The  legal  and  equitable  estates  were  united  in  Vogel,  the 
purchaser,  aud  he  became  the  landlord  of  Otis,  bound  t<>  pro- 
tect him  for  the  term  in  the  enjoyment  of  the  premises,  and 
entitled,  upon  giving  notice,  to  all  rents  subsequently  falling 
due.  There  remained  to  Jewett  no  more  than  the  statutory 
right  of  redemption,  which  is  not  property,  or  a  right  of  prop- 
erty, l)ut  a  bare  privilege,  the  nature  of  which  will  be  hereafter 
considered.  After  Yogel  became  the  assignee  of  the  revei'sion, 
Otis  ceased  to  be  the  tenant  of  Jewett,  and  became  the  tenant 
of  Vogel,  to  whom  he  was  bound  to  pay  rent.  Into  this  new 
relation  he  was  compelled  by  the  conveyance  of  the  reversion 
by  Jewett.  The  consequence  was,  that  Jewett  was  estop])ed 
from  thereafter  claiming  and  treating  Otis  as  his  tenant.  While 
a  tenant  is  estopped  from  denying  the  title  of  the  landlord, 
there  is  a  like  estoppel  upon  the  landloixl  from  treating  as  tenant 
him  whom  he  has  required  to  enter  into  that  relation  with  au- 
other.— Downs  v.  Coopjer,  2  Ad.  ite  Ell.  (N.  S.)  256  (42  Eng.  C. 
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L  fi63).  The  estoppel  re.'^ting  upon  n'  tvunnt,  j)recliKlin<r  liiin 
from  disputing  the  title  of  tiie  landlord,  refers  to  the  title  the 
landlord  had  at  the  time  the  lease  was  made.  The  tenant  is 
not  estopped  from  showing  that  the  title  of  the  landlord  has 
expired ;  or  that  the  landlord  has  transferred  it,  not  reserving 
the  rents;  or  that  by  operation  of  law  it  has  passed  toan<»tlier; 
or  that,  subsequent  to  the  lease,  it  has  been  sold  under  a  judg- 
ment or  decree. — 2  Smith's  Leading  Cases,  77l» ;  Uaudnljth 
V.  Carlton,  S  Ala.  006;  Pojie  v.  IJarkinH,  ir,  Ala.  32L  Thi.^ 
as  was  said  by  D.vkoan,  C.  J.,  in  the  ease  last  cited,  "is  not  dis- 
puting the  title  of  his  landlord,  but  it  shows  that  he  holds 
under  and  in  accordance  with  it,  aud  that  he  owes  rent  to  him 
who  has  the  title  which  he  ackncnvledged."  In  the  recognition 
by  Otis  that  Bernstein  and  Vogel  liad  succeeded  to  the  title  of 
Jewett,  and  bore  to  him  the  relation  of  landlord,  which  Jewett 
had  borne,  there  was  no  disputation  of  the  title  of  Jewett,  no 
renunciation  of  the  fealty  he  was  bound  as  tenant  to  yield. 
There  was  simjjle  obedience  to  the  law,  which  recpiired  him, 
having  notice  of  the  assignment  of  the  reversion,  to  pay  rent, 
and  yield  recognition,  to  the  title  and  dominion  of  the  assignee. 
The  sale  under  the  power  in  the  deed  of  trust,  operating  as 
a  decree  of  strict  foreclosure,  cutting  oif  the  ecpiity  of  redemp- 
tion, uniting  in  Vogel,  the  purchaser,  the  legal  and  ecpiitable 
estate  in  the  lands,  operated  to  divest  Jewett  of  all  right,  of  all 
title,  interest  and  claim,  in  and  to  the  ])remi.ses.  If  the  statutory 
right  of  redetnption,  which  remained  to  Jewett,  does  not  change 
well-settled  principles  of  the  common  law,  Vogel  could  right- 
fully sell  and  convey  to  the  tenant.  ( )tis.  To  ( )tis,  Vogel  stood 
in  the  relation  of  landlord;  and  upon  his  conveyance  in  fee  to 
Otis,  that  relation  was  dissolved.  The  term  for  years  was  de- 
feated ;  it  was  merged  in  the  reversion  expectant  thereon.  "A 
term  for  years  may  be  defeated,  by  way  of  merger,  when  it 
meets  another  term  immediately  expectant  thereon.  The  elder 
term  merges  in  the  term  in  reversion  or  remainder." — 4  Kent, 
91);  Taylors  Land.  tV:  Ten.  jjjj  50-2-3.  The  lease  and  the  rever- 
sion meeting  and  uniting  in  Otis,  the  greater  e.<tate  merged  and 
drowned  the  less. —  Welch  v.  Philliih^,  54  Ala.  3<i<).  y,iiio 
2X)te.<it  esse  dominus  et  tenens,  is  the  doctrine  of  the  law.  subject, 
it  is  said,  to  fewer  objections,  than  any  other  principle  which 
has  been  given  as  the  fouiulation  of  the  doctrine  of  merger. 
The  creditor  and  debtor  of  the  same  debt  can  not,  at  the  .same 
time,  be  the  same  person;  the  .same  ])erson,  as  to  the  .same  mat- 
ter, can  not  in  a  suit,  at  one  and  the  .sinie  time,  stiind  in  the  an- 
tagonistic relation  of  plaintiff  and  delendant.  There  can  be 
no  greater  absurdity,  than  to  place  Otis  in  the  relation  of  being 
his  own  landlord,  and  his  own  tenant,  at  one  and  tlie.<ame  lime: 
bound  himself  to  pay,  and  to  receive  rent.     "There  would  be 
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an  absolute  incompatibility,"  says  Ch.  Kent,  "in  a  person  fill- 
ing at  one  and  the  same  time  the  character  oJF  tenant  and  rever- 
sioner in  one  and  the  same  estate ;  and  hence  the  reasonable- 
ness, and  even  necessitv,  of  the  doctrine  of  merger." — 4:  Kent, 
100. 

But,  if  this  were  not  true,  it  does  not  seem  to  admit  of  a 
reasonable  doubt,  that  when  Lyles  leased  to  Otis,  and  Otis 
accepted  the  lease,  upon  terms  essentially  different  from  the 
original  lease  by  Jewett,  that  lease,  as  matter  of  law,  was  ex- 
tinguished— it  was  yielded  up,  surrendered.  Lyles  was  the  ab- 
solute, unqualified  owner  of  the  reversion.  Otis  bore  to  him 
the  relation  of  tenant,  bound,  if  there  had  not  been  a  merger, 
to  pay  him  the  rent  reserved  in  the  original  lease.  There  was 
in  Jewett  the  mere  right  to  re-purchase  the  premises,  and  that 
right  was  qualified — was  subjected  to  the  condition,  that  if,  at 
the  time  of  the  re-purchase,  Lyles  had  leased,  or  agreed  to  lease, 
the  premises,  such  lease  or  agreement  should  remain  of  force. 
There  could  not  have  been  more  clearly  expressed  the  intention 
of  Lyles,  and  of  Jewett,  that  the  right  of  re-purchase  was  not  to 
embarrass  the  power  of  Lyles  to  lease.  If  they  had  supposed  that 
the  original  lease  remained  of  force,  or  that  Lyles  was  without 
power  to  alter  it,  there  would  be  here  a  grant  to  him  of  power 
to  extinguish  it.  There  is  an  express,  clear  recognition  of  the 
power  of  Lyles  to  lease  the  premises,  and  a  stipulation  that,  if 
he  exercised  the  power,  the  lease  should  remain  unimpaired. 

Lyles  having  the  reversion,  by  agreement  between  him  and 
Otis,  the  term  of  years  could  be  extinguished.  If  by  agreement 
the  term  was  surrendered  to  Lyles,  it  was  extinguished.  When 
the  new  lease  was  made  and  accepted,  by  operation  of  law,  as 
matter  of  necessity,  the  original  lease  was  surrendered.  The 
new  lease  could  not  have  been  granted,  unless  the  original  lease 
had  been  surrendered,  or  had  been  merged  in  the  conveyance 
of  the  reversion  to  Otis.  The  original  lease  comprehended  the 
very  term  the  new  lease  granted. — Kent,  104 ;  Taylor's  Land- 
lord and  Tenant,  507.  "  If,"  says  Coke,  "  the  lessee  for  years 
take  a  new  lease  for  years,  it  is  a  surrender  in  law  of  the  former 
lease ;  for  the  first  lease  and  the  second  can  not  subsist  together, 
and  the  parties,  by  making  a  contract  of  as  high  a  nature  for  the 
same  thing,  tacitly  consented  to  dissolve  the  former ;  for,  without 
the  dissolution  of  that,  the  lessor  could  not  grant  to  the  lessee  that 
interest  which  was  already  passed  from  the  lessor  to  the  lessee 
by  the  first  lease."  In  Taylor's  Landlord  and  Tenant,  supra, 
it  is  said  :  "  Where  a  lessee  for  years  accepts  a  new  lease  from 
the  lessor,  he  is  estopped  from  saying  that  the  lessor  had  no 
power  to  make  the  new  lease;  and,  as  the  lessor  could  not  grant 
the  new  lease,  until  the  prior  one  had  been  surrendered,  the 
acceptance  of  such  riew  lease  is,  of  itself,  a  surrender  of  the 
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former  one.  Such  surrender  is  the  act  of  the  law,  and  takes 
place  independently  of,  and  even  in  spite  of  the  intention  of 
tlie  parties."  That  the  new  lease  was  to  terminate  on  Jewett's 
re-purchase  of  the  premises  can  not  varv  the  (piestion.  There 
was,  nevertheless,  the  grant  of  a  new  lease  for  a  term  compre- 
hended in  the  original  lease,  which  could  not  have  heen  made 
leaving  that  lease  of  force.  It  is  tlie  inconsistent  grant,  which 
constitutes,  in  contemplation  of  law,  the  surren(k'r,  and  not  the 
duration  of  the  term,  or  the  conditions  upon  which  it  is  made. 
It  is  insisted,  however,  that  Otis,  by  the  conveyance  from 
Yogel,  acquired  an  estate  upon  condition  in  tlie  ])remises,  a  fee 
defeasible,  if  within  two  years  from  the  sale  by  liernstein,  the 
trustee,  Jewett  redeemed  under  the  statute ;  and  tiiat  tlie  mer- 
ger of  the  lease  in  the  reversion  was  conditional, — dependent 
upon  the  redemption :  that  when  the  redeni])tion  was  made, 
Jewett  and  Otis  were  restored  to  their  original  relations — the 
lease  saved  from  merger,  and  revived  with  all  its  obligations 
and  covenants.  The  right  of  redemption  is  purely  statutory, 
and  must  be  talcen  and  accepted  as  the  statute  defines  and  de- 
clares it.  It  is  secured  only  to  defendants  in  execution,  or  to 
parties  whose  lands  are  sold  by  decrees  in  chancery,  or  to  a 
mortgagor,  or  grantor  in  a  deed  of  trust,  the  mortgage  or  deed 
of  trust  having  a  power  of  sale. — Code  of  1870,  ,^  2ST7.  To 
judgment  creditors,  also,  the  right  of  I'edemption  is  secured ; 
but  the  nature  of  that  right  is  not  now  open  for  consideration. 
It  is  not  possible  to  read  the  statute,  without  ascertaining  that 
it  is  not  intended  to  reserve  to  tlie  party  whose  lands  are  sold 
any  right,  estate,  or  interest  in  the  lands;  that  the  purciiaser 
does  not  hold  the  lands  in  mortgage,  or  up(tn  any  tiieorv  or 
idea  that  there  is  any  relation  subsisting  between  him  and  the 
former  owner  of  the  lands.  If  the  former  owner  is  in  ])os- 
session  at  the  time  of  the  sale,  he  is  bound  within  ten  days  to 
surrender  it,  on  demand,  to  the  purcluusier,  and  faiHng,  forfeits 
the  right  of  redemption  ;  or,  if  the  possession  is  in  a  tenant, 
upon  notice,  he  becomes  the  tenant  of  the  landlord,  as  if  to 
him  he  had  attorned. — Code  of  187«>,  >j  2tt7S.  The  purchaser 
takes  the  rents  and  profits,  and  for  them  he  is  under  no  liability 
to  account — no  benefit  from  them  accrues  to  the  j)arty  coming 
to  redeem.  Whatever  may  be  the  amount  of  such  rents,  though 
they  may  exceed  the  amount  bid  and  paid  for  tlie  lands,  the 
party  coming  to  redeem  is  bound  to  pay  the  ])urchase-money,  and 
ten  ]}er-cent.  per  an n)u/)  interest  thereon — the  amount  he  would 
be  compelled  to  pay,  if  no  rent  had  issued  from  the  premises. 
The  whole  value  of  the  premises  may  consist  in  improvements  ; 
the  purchaser  may  remove  them,  without  subjecting  hini>elf  to 
impeachment  for  wiiste,  or  liability  to  account  for  them,  if 
there  is  subsequently  a  redemj)tion.--A'.'//*/<<>//    v.    J*il/<'>/\   7 
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Humph,  281.  The  entire  and  absolute  estate  is  vested  in  the 
purchaser:  there  remains  to  the  judgment  debtor  no  ulterior 
interest  in  the  lands — no  estate  to  which  he  can  succeed  upon 
redemption. —  Woods  v.  McGavocA',  10  Yerg.  133;  Spoor  v. 
Pkillim,  27  Ala.  193 ;  Camp  v.  Simon,  34  Ala.  126. 

In  Spoor  V.  Phillips,  it  is  said,  and  repeated  in  Camp  v. 
Simon,  "  the  purchaser  becomes  the  absolute  owner,  and,  enter- 
ing into  possession,  is  entitled  to  the  rents  and  profits.  Xothing 
is  left  in  the  former  owner,  or  in  his  judgment  creditors,  but 
the  naked  right  to  redeem ;  which  is  lost,  if  not  asserted  in  the 
time  and  manner  prescribed  by  the  statute."  The  whole  pur- 
pose of  the  statute  is,  not  the  reservation  of  any  estate  or  in- 
terest in  the  lands  to  the  judgment  debtor  or  mortgagor — it  is 
not  to  confer  on  the  purchaser  a  present,  and  on  the  judgment 
debtor  or  mortgagor  an  ulterior,  remote,  or  succeeding  estate  ; 
but  it  is  to  confer  on  the  debtor,  or  mortgagor,  a  naked  right 
or  privilege,  not  having  the  elements  of  property,  or  a  right  of 
property,  which  he  may  or  not  exercise  at  his  option.  The 
purchaser  is  the  absolute  owner,  and  may  exercis'e  tlie  dominion 
of  absolute  ownersliip.  The  consequence  is,  that  when  Otis 
became  the  assignee  of  the  reversion,  he  was  the  absolute  owner, 
and  the  term  for  years  was  merged  in  the  higher  estate.  Upon 
the  redemption,  Jewett  was  restored  to  his  original  title,  but 
not  to  the  lease  for  years,  which  was  merged  in  the  higher 
estate,  which  was  restored  to  him,  and  was  incapable  of  l^eing 
revived  without  the  consent  of  Otis.  Xo  other  construction 
of  the  statute  seems  to  be  just  and  reasonable.  That  the  bene- 
ficial ownership  should  rest  in  abeyance — that  the  purcliaser 
should  be  deprived  of  it  for  two  years,  awaiting  the  exercise  of 
the  statutory  right  of  redemption,  is  not  contemplated.  The 
unreasonableness  and  injustice  is  apparent,  if  we  suppose  a  case 
in  which  there  has  been  a  lease  for  a  long  term  of  years,  at  an 
inconsiderable  and  inadequate  rent.  Is  the  purchaser  pre- 
cluded from  contracting  with  the  lessee  for  a  surrender,  and  the 
making  of  a  new  lease  upon  an  adequate  rent  ?  If  he  does  by 
surrender  acquire  the  old  lease,  and  makes  the  new  lease,  when 
the  redemption  occurs,  can  the  tenant  claim  the  old  lease  is  re- 
vived, and  that  he  can  hold  under  it  for  the  unexpired  term  ? 
If  the  redemption  terminates  the  merger,  it  must  operate  as 
well  when  it  would  be  prejudicial,  as  when  it  would  be  Ijene- 
ficial  to  the  party  making  the  redemption. 

But  there  is  yet  another  consideration.  Lyles  was  the  abso- 
lute owner  of  the  fee.  The  statutory  right  of  redemption  was 
not  attached  to  his  estate,  and  could  not  have  been  claimed  to 
divest  it.  There  was  simply  the  reservation  by  Jewett  of  a 
right  to  re-purchase.  The  right  was  burdened  with  the  condi- 
tion, that  it  was  subject  to  the  pover  of  Lyles  to  lease  the 
Vol.  liXX. 
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premises.     The  lease  lie  made  to  ( )ti8  is  incapable  of  any  other 
operation,  than  as  an  unqualified  surrender  and  extin<;uishment 
of  the  orii^inal  lease.     The  two  were  incompatible — could  not 
subsist  together. 

The  rulings  of  the  Circuit  Court  were  not  in  conformity 
with  these  views;  and  its  judgment  must  be  reversed,  and  the 
cause  remanded. 


Muiideii  V.  Bailey. 

£ill  in  Equity  hy  Administrator^  for  Settlement  of  Accounts. 

1.  Dilifjenrt'  required  of  admiiihtrntor. — Wliilo  an  administrator  is  not 
an  insnrer,  and  is  not  expected  to  he  infallil>le,  dilij.'ence  ami  (idclity  are 
exacted  of  him,  and  lie  is  liahle  for  any  loss  resnltin;:  from  his  lailnre  to 
exercise  either.  •» 

2.  Rt'levniieii  of  rvvlnicp  ax  to  iinfrif)i<U!)ii'ss  of  jta^tifs  (ni<J  \iitnixHrK. 
Since  enmity  is  snpposed  to  bias  a  witness,  or  |)arty  testifying  as  a  wit- 
ness, proof  of  its  existence  is  relevant  and  admissihle;  hut  it  is  not  per- 
missible to  prove  the  eause  of  such  enmity  or  unfriendliness,  or  the  <le- 
tails'of  any  particular  (luarrel. 

3.  Refri'iOiinfj  ninnorti  of  iridtrsx  hij  vinnorauiln. — As  to  the  use  of 
l)ooks  or  memoranda  by  a  witness,  to  aid  or  refresh  his  memory,  the  cor- 
rect rule  is  state<l  in  the  case  of  .{rkh'jt\'<  A'lin'r  r.  Ilirknmii,  iV.',  Ala.  494. 

4.  lit'tfigfcr'x  tindiiif/  on  fuctx. — In  wei^diing  the  testimony  adduced  be- 
fore him  on  a  reference,  the  register  is  ai<le(l  by  the  jiersonal  atfen<lance 
of  the  witnesses  during  their  examination  Ix-fore  him  ;  and  his  findings 
on  controverted  facts  should  not  l)e  disturl)ed,  either  by  the  chancellor 
or  by  this  court,  unless  based  on  illegal  evid«nce,  or  erroneous  Cdnclu- 
sions  of  law,  or  unless  it  is  manifest  tliat  he  erred  in  weighing  the  testi- 
mony. 

5."  Interest,  oil  tttdtVment  of  arronnt  letireen  a<hnini»(rotor  mid  vidov. 
The  intestate's  widow  having  ])urchased  most  of  the  personal  pr(>i)erty 
at  the  administrator's  sale,  and  afterwanls  advanced  money,  at  his  re- 
quest, to  the  distributees,  whicli  was  allowed  as  a  cre<lit  on  herdebt,  and 
charge<l  against  the  distributees  by  the  administrator;  on  the  stat<'nient 
of  tlie  account  between  the  administrator  an<I  the  wiilow,  if  interest  is 
allowed  or  charged  on  one  side,  it  sluuild  also  lie  on  the  other. 

().  Rent  of  hnid.f  after  doner  axxiijnrd. — If  the  administrator  rents  otU 
the  lan<ls  of"the  estate,  after  the  widow  has  taken  j.osscssion  of  the  lands 
allotted  as  her  dower,  the  rents  receiveil  liy  iiim  belong  only  to  the  dis- 
tributees or  lieirs,  and  should  be  accoimted  for  in  the  settlement  between 
them  and  the  administrator,  excluding  the  widow  from  any  participation 
in  them. 

7.  AUoH-nnce of  attorney/ X  fern  to  adnilnixh-ator. —Whvn  an  a«lministra- 
tor  claims,  on  settlement  of  his  accounts,  a  credit  lor  attorney's  fees  paid 
for  the  benefit  of  the  estate,  and  objection  is  made  to  the  allowance  of 
the  creilit,  he  nmst  prove  the  services  rentli'rc<l,  and  their  value,  just  as 
the  attornev  would  be  required  to  provt'  them  in  an  action  against  the 
administrator;  an<l  if  tlu>  account  consists  of  more  than  one  item,  the 
several  items  should  be  set  forth  and  i>roved. 

8.  Same. — An  administrator  may  employ  counsel,  when  jiecessary  to 
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protect  and  preserve  the  interests  of  the  estate,  or  to  enable  him  to  pur- 
sue the  proper  line  of  conduct  in  the  discharge  of  the  delicate  duties  with 
which  he  is  sometimes  intrusted;  and  he  may,  as  a  rule,  pay  a  reasona- 
ble retainer  to  counsel,  to  advise  and  aid  him  in  the  tru.st,  graduated  by 
the  value  of  the  estate,  and  by  the  character  of  the  questions  likely  to 
come  up  for  solution ;  but  he  is  not  entitled  to  a  credit  for  counsel  fees 
paid  as  compensation  for  services  rendered  in  the  investigation  of  a  claim 
due  the  estate,  and  in  the  preparation  made  for  bringing  suit  on  it,  when 
the  suit  was  not  in  fact  brought,  the  claim  was  lost,  and  he  shows  no 
good  reason  why  he  did  not  follow  the  ad^^ce  of  his  attorney. 

9..  Liability  for  failure  to  collect  notes. — An  administrator  is  charge- 
able with  the  amount  due  on  a  promissory  note  due  to  his  intestate,  which 
he  failed  to  collect,  when,  by  due  diligence  in  bringing  suit  within  a  rea- 
sonable time,  he  might  have  collected  the  money ;  and  when  it  is  shown 
that  the  debtor  was,  for  several  years,  in  the  open  possession  of  a  valu- 
able plantation  and  personal  property  unincumbered,  largely  exceeding 
the  amount  due  on  the  notes,  and  that  another  creditor  collected  his 
claims  by  suit  during  that  time,  the  administrator  can  not  relieve  him- 
self of  liability  for  the  failure  to  sue,  by  showing  that  the  debtor  was  in- 
debted to  an  amount  greatly  in  excess  of  the  value  of  his  property,  and 
that  other  resident  creditors,  prudent  men,  well  acquainted  with  the  con- 
dition of  the  debtor,  also  failed  to  sue,  and  lost  their  debts. 

10.  Contribution  betireen  co-sureties. — As  between  co-sureties,  equality 
is  equity,  and  any  security  given  by  the  princii>al,  for  the  indemnity  of 
one,  enures  equally  to  the  benefit  of  the  other:  hence,  where  the  i)rinci- 
pal  transfers  to  one  surety,  for  his  iiidenmity,  notes  executed  by  the 
other  surety,  and  such  notes  are  paid,  the  payment  enures  to  the  equal 
exoneration  of  l)0th  sureties,  and  the  balance  of  the  debt  is  a  common 
burden  on  t)oth  ;  but,  the  notes  not  being  paid  during  the  life  of  the  surety 
to  whom  they  were  .so  transferred,  and  the  distributees  of  his  estate  seek- 
ing to  charge  his  administrator  with  negligence  in  faiUng  to  collect  tliem, 
the  latter  is  entitled  to  the  benefit  of  any  excess  of  partial  payments 
made  by  the  surviving  surety  over  and  above  his  share  of  the  debt. 

11.  Supplies  furnished  to  laborers,  by  administrator. — Where  extra 
8ui)plies  are  furnished  by  an  administrator,  to  the  laborers  employed  in 
the  cultivation  of  the  plantation,  and  the  amount  so  advanced  is  collected 
by  him  at  tlie  en(l  of  the  year,  being  retained  out  of  the  laborers'  share 
of  the  proceeds  of  the  cotton  crop,  he  is  chargeable  with  the  amount  so 
collected,  on  settlement  with  the  distributees. 

12.  Advancements  by  administrator,  to  or  for  infant  distributees. — In 
ordinary  cases,  an  administrator  can  not  claim  a  credit,  on  final  settle- 
ment of  his  account*?,  for  moneys  advanced  by  a  third  person,  at  his  in- 
stance and  re(piest,  to  or  for  the  infant  distributees;  but,  where  he  has 
acted  as  guardian  for  them,  at  their  request,  and  on  their  pnjmise  that 
he  should  be  reimbursed  on  final  settlement  for  all  moneys  expended  for 
them,  and  they  admit  the  request  and  promi.se,  and  declare  their  willing- 
ness to  abide  by  it,  he  is  entitled  to  such  credit  on  settlement  of  his  ac- 
coimts  in  equity  ;  and  if  he  has  not  repaid  the  moneys  so  advanced  for 
him,  and  is  insolvent,  any  excess  found  due  to  him,  on  the  statement  of 
accounts  between  him  and  the  distril)utees,  may  be  ordered  to  be  i)aid 
to  the  person  by  whom  the  advances  were  made. 

13.  Same. — When  an  administrator  makes  advances  to  the  infant  dis- 
tributt^es,  in  excess  of  their  distributive  share  of  the  personal  assets,  he 
can  not  have  the  land  sold  for  his  reimbursement;  but,  if  he  made  such 
advances  while  acting  as  their  guardian,  at  their  instance  and  nijuest, 
and  on  their  promise  that  he  should  be  reiml)ursed  on  final  settlement, 
an<l  they  recognize  and  admit  the  promise,  he  is  entitled  to  relief  in  ecjuity 
by  virtue  of  the  agreement ;  yet  the  liability  of  the  distributees  is  .several, 
not  joint,  and  each  is  chargeable  only  with  the  excess  of  the  advances 
made  to  him  over  and  above  his  tlistr'ilmtive  share. 
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14.  Services  rendered  for  benefit  of  trimt  es^tate. — When  services  have 
been  rendered  for  the  benefit  of  a  trust  estate,  in  tlie  hands  of  an  athnin- 
istrat^r  or  other  trustee,  and  a  bill  in  equity  is  filed  for  the  settlement  of 
the  estate,  the  person  who  rendered  such  services  may  file  a  petition  in 
the  cause  (Code,  §  3748),  and  have  his  claim  allowed  out  of  the  trust  es- 
tate, to  the  extent  of  any  V)alance  due  to  the  trustee,  Init  no  further. 

15.  Sam" ;  irlien  petition  is  allowahJe. — When  the  trustee,  at  wlioj^e  in- 
Btance  the  services  were  rendered,  is  insolvent,  a  remedy  l)y  action  at 
law,  against  the  trust  estate  and  the  beneficiaries,  is  given  to  the  person 
by  whom  the  services  were  rendered  (Code,  ^  3747) ;  but  he  can  not  in- 
tervene by  petition,  in  a  pending  suit  for  the  settlement  of  the  estate,  be- 
tween the  trustee  and  the  l)eneficiaries. 

16.  Same;  atloruei/'s  fees. — Services  rendered  ))y  the  attorneys  and 
solicitors  for  the  administrator,  in  the  suit  instituted  by  him  against  the 
distributees,  for  a  settlement  of  his  accounts  as  administrator,  and  also 
as  ywrt.s?'-guardian  under  the  agreement  with  the  distributees,  are  not 
services  rendered  for  the  trust  estate  (Code,  §  3747),  and  are  not  within 
the  terms  of  the  agreement ;  •' .still,  to  .some  extent,  he  has  the  right  to 
have  the  expense  charged  on  the  trust  fun<l  in  his  liands,  or  on  any  l)al- 
ance  of  assets  not  disbursed,  and  a  division  of  tlie  Ijurden  should  be  so 
adjusted  as  to  leave  on  the  trust  estate  that  proijortion  which  shall  repre- 
sent the  unjust  claims  asserted  by  the  distributees,  while  the  balance 
rests  on  the  adminit^trator  personally." 

Appp:al  from  the  Chancerv  Court  of  Perry, 

Heard  before  the  Hon.  Ch.vklks  Tirxkr. 

The  original  l)ill  in  this  case  was  filed  on  the  Otli  No\'enil)er, 
1876,  by  James  F,  P>ailev,  as  administrator  of  the  estate  of 
Needham  Munden,  deceased,  against  the  distributees  of  .said 
estate,  who  were  Mrs.  Nancy  B.  Munden,  his  widow,  and  Wil- 
liam P.  and  Walter  C.  Munden,  his  two  sons ;  and  sought  a 
settlement  of  his  accounts  as  administrator,  and  al.'^o  as  qnnsi- 
guardian  for  the  two  sons  at  their  instance  and  recjuest,  and  to 
enjoin  proceedings  in  tlie  Probate  Court  to  compel  a  settlement. 
The  complainant's  letters  of  administration  were  granted  on  the 
3d  April,  18<)9,  and  he  duly  (jualitied,  and  gave  bond,  with 
Thomas  B.  Sprott  and  others  as  sureties.  The  decedent  died 
on  the  5th  February,  18(30,  being  possessed  of  a  vahutltle  ])lan- 
tation  in  said  county,  and  of  consideral)le  personal  property. 
The  administrator  took  po.-^session  of  the  lands,  and  ctiltivated 
them,  during  the  years  1861)  and  18T<>,  and  with  the  proceeds 
of  the  crops,  and  other  means,  paid  all  the  del)ts  of  the  estate. 
In  Jamuirv,  1871,  the  widow's  dower  was  set  apart  to  her:  and 
about  the  same  time  the  personal  property  was  s(jld,  under  or- 
ders of  the  Prol)ate  Court,  and  her  share  of  the  proceeds  paid 
to  her.  At  the  time  of  the  intestate's  death,  his  two  sons  were 
of  the  ages  of  sixteen  and  fliirteen  years,  respectively  ;  and  no 
guardian  having  been  appointed  for  them,  the  administrator 
con.sented  and  agreed  to  act  as  guardian  for  them,  at  their  sj)e- 
cial  instance  and  re(]ue.st,  as  he  alleged,  aiul  on  their  promise 
that  he  should  be  reimbursed,  on  final  settlement  of  his  ac- 
counts, for  all  moneys  he  might  pay  out  in  that  capacity  to  or 
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for  them.  The  lands  belonging  to  the  estate,  after  the  allot- 
ment of  the  widow's  dower,  consisted  of  a  tract  containing 
nearly  five  hnndred  acres,  which  were  rented  ont  by  the  admin- 
istrator during  the  years  1871,  1872  and  1873,  and  the  posses- 
sion thereof  was  theii  deliyered  to  William  P.  and  Walter  C,  who 
after\yards  cultivated  them.  The  bill  alleged  that  the  com- 
plainant had  exhausted  all  the  personal  assets  in  the  payment 
of  del)ts,  and  in  the  support,  maintenance  and  education  of  the 
said  William  and  Walter,  and  had  used  a  large  amount  of  his 
own  moneys  in  expenditures  and  disbursements  for  their  bene- 
fit ;  that  he  had  rendered  extra  services  as  attoi-ney  for  the  ben- 
efit of  the  estate,  and  in  the  management  of  the  plantation,for 
which  he  had  never  received  any  compensation  ;  that  the  estate 
was  also  indebted  to  him  for  the  compensation  of  attorneys 
whom  he  had  employed  to  represent  and  protect  the  interests 
of  the  estate,  and  owed  several  hundi'ed  dollars  as  fees  and  costs 
of  admim'stration  to  the  judge  of  pro1:)ate.  On  the  29th  May, 
1875,  a  citation  to  the  complainant  was  issued  from  the  Proljate 
Court,  requiring  him  to  file  his  accounts  and  vouchers  for  a  final 
settlement  of  his  administration ;  and  having  filed  his  accounts 
and  vouchers  as  required,  on  the  29th  September,  1S75,  he  then 
filed  his  bill  in  this  case,  asking  that  the  settlement  might  be  re- 
moved into  equity,  that  his  account  might  be  there  stated,  and 
that  the  land  might  be  sold  for  the  payment  and  satisfaction  of 
any  l)alance  found  due  him. 

The  chancellor  sustained  a  demurrer  to  the  bill,  for  want  of 
equity;  but  his  decree  was  reversed  by  this  court,  on  a])peal, 
during  its  December  term,  1877,  and  the  cause  was  remanded., 
See  the  report  of  the  case,  in  58  Ala.  104.  After  the  remand- 
ment  of  the  cause,  answers  were  filed  by  each  of  the  defendants; 
and  cros8-l)ills  were  afterwards  filed  by  them,  l)ringing  in  as  de- 
fendants the  sureties  on  the  administrator's  ofiicial  1)ond,  alleg- 
ing liis  insolveucT,  and  praying  a  decree  against  them  for  what- 
ever Ijalance  might  be  found  against  him.  Tlit«mas  B.  Sprott, 
one  of  the  sureties,  liaving  died  before  the  bill  in  this  case  was 
filed,  his  administratrix  was  made  a  defendant  to  the  cross-bills; 
and  she  j^Ieaded  the  statute  of  non-claim,  alleging  that  more 
than  eighteen  months  liad  elapsed  since  the  grant  of  adminis- 
tration to  her.  and  tliat  the  claim  now  asserted  had  never  been 
j)r('si'nted  to  her  witliin  the  period  prescribed  l>y  law.  The 
chaucelloi"  sustained  the  plea,  and  dismissed  the  cross-bills  as 
against  lier  and  Sprott's  estate. 

The  administrator's  accounts  and  vouchers  having  been  filed 
in  tlie  oflice  of  the  register,  pursuant  to  a  decretal  order  of  the 
chancelloi",  numerous  exceptions  ^ve re  filed  to  them  by  the  dis- 
tributees; and  on  the  statement  of  tlie  account  by  the  special 
register,   the   investigation  being   protracted   at   great   length, 
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many  exceptions  to  his  nilings  and  decisions  were  reserved  by 
each  party.  The  })reseiit  appeal  is  sued  out  by  the  distributees, 
who  liere  make  tliirty-five  assignments  of  error,  twenty- four  of 
which  are  founded  on  the  chancellor's  rulings  on  exceptions  to 
the  registers  report ;  but  a  statement  of  all  these  exceptions  is 
not  material  to  an  understanding  of  the  points  decided  by  this 
court.  The  opinion  states  the  material  facts  connected  with 
the  points  decided. 

John  F.  Yaky,  for  appellants. 

W,  L,  Bragg,  and  L.  N.  Walthall,  contra. 

STONE,  J. — As  we  shall  hereafter  show,  several  errors  were 
committed  in  the  court  below,  which  will  cause  a  reversal  of 
the  decree  rendered  by  the  chancellor  in  this  cause.  A  re- 
mandment  will  follow,  and  a  re-statement  of  the  account  will 
become  necessary.  We  shall,  therefore,  endeavor  to  give  such 
directions,  and  to  so  declare  the  rules  to  l)e  observed  by  the 
register,  that  he  may,  on  another  trial,  so  state  the  account  that, 
if  possible,  the  litigation  between  these  parties,  which  has  be- 
come \Qrs  earnest,  if  not  acrimonious,  may  be  hastened  to  an 
adjustment'.  In  doing  so,  we  will  not  only  consider  and  deter- 
mine certain  questions  in  which  we  think  the  chancellor  erred 
to  the  prejudice  of  appellants,  but  we  will  also  express  our 
views  on  certain  other  rulings,  in  which  we  think  error  was 
committed  to  the  injury  of  the  appellee.  As  we  said,  we  do 
this  to  hasten,  if  possible,  the  end  of  this  disagreeable  litiga- 
tion, and  to  render  unnecessary  an  appeal  by  the  appellee  to 
this  court,  to  ol)tain  a  correction  of  the  errors  committed 
against  him.  We  find  further  justification  of  this  course  in 
the  fact,  patent  in  the  record,  that  an  unusual  length  of  time 
was  consumed  in  taking  the  account,  and  very  great  expense 
must  have  attended  it.  This  expense  must  fall  heavily  some- 
where. It  is  the  interest  alike  of  parties  and  the  public,  that 
litigation  be  brought  to  an  end,  with  as  little  delay  and  as  light 
expcTise  as  possi})le. 

What  we  may  hereafter  say,  is  ni»t  intended  to  affect  the 
chancellor's  ruling  on  the  defense  of  non-claim,  interposed  by 
Sprott's  adjninistrator.  No  exception  has  been  taken  to  that 
ruling,  and  no  argument  offered  against  it.  It  is  not  our  in- 
tention to  disturb  it. — FretweU  v.  Me L-  more.,   52  Ala.  124. 

1.  The  general  measure  of  an  administrator's  duty  is,  that 
he  must  act  in  good  faith,  and  bring  to  the  service  that  degree 
of  care  and  diligence  which  an  ordinarily  })rudent  man  bestows 
on  his  own  affairs  of  similar  nature,  lie  is  not  an  insurer,  and 
is  not  expected  to  be  infallible.     He  must,  however,  be  diligent 
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in  conserving  the  interests  of  the  estate.  Diligence  and  fidelity 
are  what  the  law  exacts  of  him.  Failing  in  either  of  these,  if 
loss  to  the  estate  be  the  result,  he  must  make  it  good. — Lyon  v. 
Foscue,  60  Ala.  468 ;  Gould  v.  Hayes,  19  Ala.  438.  We  do  not 
understand  either  party  as  controverting  this  legal  principle. 
In  truth,  earnest  as  the  conduct  of  the  present  litigation  is, 
there  is  not  much  difference  of  opinion  on  legal  questions.  The 
contest  is  over  the  facts,  and  inferences  to  be  drawn  from  the 
testimony. 

2.  Exceptions  were  taken  to  the  introduction  of  some  of  the 
testimony.  The  details  of  an  alleged  quarrel  between  W,  P. 
Munden  and  Mrs.  Xancy  Munden  were  allowed  to  be  given  in 
evidence,  against  the  objection  of  the  appellants.  This  testi- 
mony could  slied  no  light  on  any  question  in  issue,  and  should 
not  have  been  received.  Its  only  effect,  if  effect  it  had,  was 
to  divert  the  mind  of  the  register  from  the  questions  in  issue 
before  him.  We  do  not  deny  the  competency  of  evidence  to 
prove  the  state  of  feelings  between  these  parties.  They  repre- 
sented interests  somewhat  antagonistic,  and  each  testified  as  a 
witness.  Enmity  is  supposed  to  bias  a  witness  in  giving  his 
testimony,  and  it  is  but  right  that  it  should  be  known  to  the 
tribunal  trying  the  issue,  when  it  exists.  But,  in  such  case,  it 
is  allowable  to  prove  only  the  fact  of  sucli  enmity  or  unfriend- 
liness. The  cause,  merits,  or  details  of  the  quarrel,  can  never 
be  material  or  pertinent — always  tend  to  foist  into  the  conten- 
tion an  immaterial  issne,  and  should  not  be  received. — 3lc- 
Hugh  V.  The  State,  31  Ala.  317,  and  authorities  cited  ;  2  Brick. 
Dig.  549,  §§  124-6. 

3.  Some  books,  or  memoranda,  were  received  in  evidence 
against  objection,  which  were  not  brought  within  the  ruk\  We 
refer  specially  to  the  book  called  a  '•  Shipping  ]\Ianifest,"  and  to 
the  books  of  Woolsey  tfe  Sons.  To  some  extent,  the  same  remark 
may  be  made  of  the  memorandum-book  kept  by  Mrs.  Munden. 
In  Acklen  v.  Illcl-nian,  63  Ala.  494,  we  laid  down  the  rule  to 
be  observed,  in  reference  to  memoranda  })roduced  by  a  witness, 
or  shown  to  him,  to  aid  his  recollection.  See,  also,  Jeffries  v. 
CastUman,  at  last  term.  As  to  the  nuuiifest,  there'  was  no 
proof  offered  of  its  correctness.  It  was  wholly  irrelevant  and 
illegal.  We  must,  then,  consider  the  (juestions,  as  if  the  mani- 
fest was  not  in  evidence  before  the  register. 

4.  The  register,  in  his  investigations,  had  the  witnesses 
present  before  him.  That  gave  him  advantages  in  weigliing 
the  testimony,  which  neither  the  chancellor  nor  this  court  can 
enjoy.  His  findings  on  controverted  facts  should  not  l)e  dis- 
turbed, unless  he  based  them  on  erroneous  conclusions  of  la\w; 
or  illegal  evidence,  or  unless  it  is  manifest  he  erred  in  weigh- 
ing the  testimony. 
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In  tlie  matter  of  the  quantity  of  tlie  com  made  in  1870,  and 
sold  in  1871,  we  are  far  from  beine  convinced  he  erred.  As  to 
the  cotton  grown  and  accounted  for  in  1870,  after  excluding 
the  "  shipping  manifest,"  there  was  no  sufficient  evidence  to 
justify  a  greater  charge  against  the  administrator,  than  that 
ehown  by  the  accounts  of  sales  returned  by  him.  If  more  cot- 
ton was  made  that  year  than  he  accounted  for,  it  is  not  shown. 
Possibly,  this  proof  can  be  supplied,  through  the  employes  of 
the  commission-house,  if  in  fact  such  excess  of  cotton  was  pro- 
duced. We  think,  also,  some  extra  compensation  should  have 
been  allowed  the  administrator,  for  superintending  the  planta- 
tion in  the  years  18(59  and  1870;  but  we  think  the  register 
placed  it  much  too  high. 

5.  We  have  disposed  of  the  questions,  in  which  we  think 
there  was  error  to  the  prejudice  of  Bailey,  and  in  favor  of  the 
estate  proper.  The  account  between  Bailey  and  Mrs.  Munden, 
and,  incidentally,  the  charges  he  makes  against  the  younger 
Mundens,  we  confess  we  are  not  able  fully  to  understand.  The 
sale-l)ill  of  personal  property,  sold  in  January,  1871,  shows 
that  Mi-s,  Munden  was  the  chief  purciiaser.  She  by  her  pur- 
chase became  the  owner  of  most  of  the  ])ersonal  property. 
This  purcluise  made  her  debtor  to  the  administrator,  for  the 
sum  of  her  purchases.  The  accounts  show  that  she  made 
many  payments  and  advances  for  Bailey, — many  of  them  to 
W.  P.  and  W,  C.  Munden,  the  distributees.  To  the  extent  she 
was  thereby  paying  the  debt  she  owed  the  administrator  for 
property  purchased,  if  she  had  not  previously  paid  for  it,  this 
gavcher  no  claim  against  the  administrator,  except  to  have 
proper  credits  entered  on  her  indebtedness,  lliis  would  create 
a  mutual  account  between  her  and  Bailey  ;  and  if  interest  is 
charged  on  one  side  of  the  account,  it  should  be  charged  on 
the  other.  This  account  would  exert  no  influence  on  the  ad- 
ministration account,  further  than  to  show  so  much  assets  re- 
ceived by  Bailey,  and  the  amount  of  disbursements  made  by 
Bailey,  through  Mrs.  Munden,  to  W.  P.  and  W.  C.  Munden, 
severally.  We  suppose  the  items  of  account  charged  to  Bailey, 
for  advances  made  by  Mrs.  Munden  for  the  distributees,  as 
shown  in  her  account,  are  part  and  parcel  of  the  account  which 
Bailey  claims  against  W.  P.  and  AV.  C.  Munden,  for  advances 
made  by  him  to  them.  The  registers  report  does  not  fully  ex- 
plain this,  but  the  amount  of  the  chancellor's  decree  satisfies 
us  that  such  is  the  case.  Of  course,  if  this  be  so,  the  younger 
Mundens  are  under  only  one  liability  for  such  advances  ;  and 
that  liability  is  only  to  Bailey  himself,  unless  it  falls  within  a 
princij)le  hereafter  to  l)e  stated. 

6.  In  the  first  of  the  year  1871,  Mrs.  Munden's  dower  was 
allotted  to  her,  and  she  went  into  possession  of  the  lands  so  al- 
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lotted.  The  residue  of  the  lands  were  rented  out  bv  the  ad- 
ministrator, for  tliat  year  and  the  next  two.  In  stating  the  ac- 
count of  assets  for  distribution,  the  register  included  these 
rents  in  the  general  fund.  In  this,  he  erred.  Mrs.  Munden 
had  no  interest  in  these  rents.  They  should  have  been  adjudged 
and  distributed  equally  between  W.  P.  and  W.  C.  Munden, 
whose  land  produced  them.  This  was  an  error  to  the  prejudice 
of  the  appellants,  to  the  extent  of  one-third  of  those  rents. 
This  necessitates  a  re-statement  of  the  account. 

T-8.  Bailey  was  appointed  administrator  in  April,  1869. 
Within  the  two  years  ending  in  April,  1871,  there  was  neither 
suit  by  nor  suit  against  him  as  administrator.  In  that  time,  he 
paid  as  counsel  fees  live  hundred  and  seventy-ii ve  dollars.  There 
is  exception  to  the  allowance  of  this  credit.  When  such  is  the 
case,  the  administrator  must  prove  the  services  rendered,  and 
their  value ;  just  as  the  attorney  would  lie  required  to  prove 
them,  if  he  were  suing  the  administrator  for  their  recovery. 
If  the  account  consist  of  more  items  than  one,  the  various 
items  should  be  set  forth,  with  proof  of  their  several  values. 
It  is  an  account  for  work  and  labor  done ;  skilled  labor,  it  is 
true;  but  still,  only  2l  quarduin  me;'?r/^  should  be  recovered. 
The  rules  of  evidence,  of  the  right  to  recover,  and  of  the 
measure  of  recovery,  are  the  same  as  in  every  other  case  of 
claim  of  compensation  for  skilled  labor  performed, 

The  proof  in  this  record  does  not  come  up  to  this  standard. 
We  are  not  able  to  determine  what  the  services  were  worth, 
from  any  thing  shown  in  the  record.  Tlie  particularized  item 
shown  in  the  testimony,  relates  to  the  claims  on  Tarry.  There 
is  proof  of  the  value  of  the  services  rendered  in  the  investiga- 
tion of  this  claim,  and  in  the  preparation  made  for  l»ringing 
suit.  This  meets  the  requirements  of  the  law  in  establishing 
a  claim  against  Bailey.  Does  it  prove  Bailey's  right  to  charge 
•it  against  the  estate  ^  Bailey  was  only  a  trustee,  whose  duty 
it  was  to  give  his  skill  and  fidelity  to  the  l)eneficiaries.  Their 
legal  interests,  and  their  proper  preservation,  the  law  makes  his 
supreme  duty.  To  this  end,  he  may  em|)loy  counsel,  and  the 
reasonable  expense  of  the  retainer  will  become  a  proper  charge 
against  the  trust  fund  in  his  hands.  He  may  take  a  step 
farther,  at  the  expense  of  the  trust  fund.  The  duties  he  per- 
forms are  sometimes  delicate  ones,  and  he  may  incur  reasonable 
expense  in  obtaining  counsel,  that  he  may  himself  pursue  the 
pro])er  line  of  duty.  Professional  aid,  honestly  and  reasonably 
invoked  for  either  of  these  objects,  is  not  only  permissiljle,  it 
is  ])raiseworthy. — Phickard  v.  Plnckat'd,  24  Ala.  250;  Beii- 
dall  V.  BendaU,  11.  295;  Hanis  v.  Parler,  41  Ala.  604; 
Henderson  v.  /Simi/ums,  33  Ala.  291 ;  Ilohnan  v.  Sims,  39  Ala. 
709.     So,  we  hold  that  an  administrator  may,  as  a  rule,  pay  a 
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rea.sonable  retainer  to  counsel,  to  advise  and  aid  liiin  in  the 
trust,  graduated  by  tlie  value  of  the  estate,  and  the  character 
of  questions  likely  to  come  up  for  solution.  ]>ut,  in  the  par- 
ticular service  we  are  discussing,  the  administrator  did  not 
follow  the  advice  of  his  counsel,  and  no  satisfactory  reason  is 
shown  why  he  did  not.  The  administrator  is  entitled  to  no 
credit  for  this  service ;  and  the  account  for  counsel  fees  jjaid 
must  be  re-stated,  on  the  principles  declared  above. 

9.  The  register,  in  his  report,  charged  the  administrator 
with  the  amount  of  the  Tarry  claims;  and  the  chancellor,  on 
exceptions  tiled,  rejected  this  charge.  In  this,  we  think  the 
chancellor  erred.  The  administrator,  as  we  have  shown, 
received  his  ap})ointment  in  April,  1809.  Tarry  was  a  resident 
of  the  county,  and  had  l)een  for  a  great  number  of  years.  He 
was  in  the  oi)en,  notorious  possession  of  a  large  and  valuable 
plantation,  and  had  been  for  many  years,  claimin<r  it  as  his 
own.  He  had,  also,  many  mules  and  horses,  and  otiier  planta- 
tion appliances,  and  was  engaged  in  planting  on  a  liberal  scale. 
We  hear  of  no  other  person  asserting  claim  to  any  of  this 
property.  He  was  assessed  for  taxes  on  property  valued  at 
fourteen  thousand  dollars.  There  was  no  lien  on  this  property, 
except  an  execution  in  the  hands  of  the  sheriff,  in  favor  of 
Scott,  for  about  ^4,000.  This  execution  was  ecpially  against 
him  and  Munden,  Bailey's  intestate,  issued  on  a  judgment  ren- 
dered against  them  as  sureties  of  one  Wood.  This  execution 
debt  was  paid  during  the  year  1869,  partly  by  Tai*rv,  and  partly 
by  I^ailey  as  administrator.  Four  hundred  dollars  was  jiaid 
with  inoney  furnished  by  Wood,  the  principal  debtor,  who  also 
had  owned  some  of  the  notes  on  Tarry,  and  had  placed  them 
in  bailment,  for  Munden's  indemnity.  Tarry  remained  in  ])os- 
session  of  the  property  mentioned  above,  without  molestation 
or  suit  against  him,  for  al)Out  two  years  and  nine  months. 
Then  two  suits  were  brought  against  him,  on  debts  aggi-egating 
over  three  thousand  dollars ;  and  in  February,  187-^,  liis  lands 
were  sold  under  execution,  the  fruit  of  those  suits,  and  yielded 
a  sum  sufficient  to  pay  the  two  judgments.  "  The  })ers<»nal  ])rop- 
erty  was  left  unsold.  Bailey  never  l)rought  suit  against  Tarry, 
and  no  part  of  the  Munden  claim  was  ever  C(»llected.  The 
excuse  he-  offers  is,  that,  on  investigation,  he  found  that  Tarry 
owed  over  twenty  thousand  dollars,  while  his  property  was 
worth  only  fourteen  thousand  dollars.  If  this  was  a  good  ex- 
cuse to  Bailey,  it  was'  e<jually  a  reason  why  no  othei-  creditor 
should  sue;  and  Tarry  miglit  have  l)een  left  in  perpetual  pos- 
session and  ownership  of  his  proi)erty,  with  none  of  his  debts 
paid.  There  were  special  reasons  which  should  have  stimulated 
Bailey's  diligence  in  collecting  these  claims,  all  of  which  he 
disregarded.     In  the  light  of  tlie  evidence  before  us.  we  think, 
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if  he  had  sued  within  a  reasonable  time,  he  could  have  collected 
the  Tarry  claims,  and  that  he  is  properly  chargeable  with  them. 

10.  A  question  may  arise,  as  to  the  extent  of  Bailey's  lia- 
bility, growing  out  of  his  failure  to  collect  the  Tarry  notes  Of 
the  note  and  account  due  from  Tarry  to  Munden,  nothing 
further  need  be  said,  as  the  liability  is  for  the  whole  amount, 
in  any  eyent.  In  regard  to  them,  no  equities  are  shown  or 
claimed  between  Tarry  and  Munden,  which  can  affect  the 
measure  of  the  latter's  right  of  recoyery.  The  notes  turned 
oyer  by  Wood  are  in  a  different  category.  These  were  surren- 
dered by  Wood,  as  indemnity  to  Munden,  his  surety  on  the 
debt  to  Scott.  Tarry  was  a  co-surety  with  Munden,  and  was 
equally  entitled  to  share  in  the  benefits  of  the  indemnity. 
SteeU\\  Mealing,  24  Ala.  285;  Ovjen  v.  McGehee,  61  Ala.  440. 
The  money,  s400,  furnished  by  Wood,  was  a  payment  on  the 
debt,  equally  for  the  benefit  of  Munden  and  Tarry.  So,  the 
notes  of  Tarry,  turned  over  by  Wood,  when  paid  by  Tarry,  or 
accounted  for  by  Bailey,  go  to  the  equal  exoneration  of  both 
Tarry  and  Munden's  estate.  Any  balance  of  the  liability  left, 
after  the  application  of  these  two  funds,  would  be  a  common 
and  equal  burden  on  the  two  sureties.  The  record  shows 
Tarry  made  part  payment  of  the  Scott  judgment.  The  exact 
amount  we  are  not  able  to  ascertain.  If,  after  crediting  the 
Scott  judgment  with  the  money  furnished  by  Wood,  and  with 
the  amount  of  the  notes  on  Tarry,  turned  oyer  by  him,  the 
payments  made  by  Tarry  exceed  one-half  of  the  residue  of  the 
Scott  judgment,  then,  to  the  extent  of  such  excess,  neither 
Tarry  nor  Bailey  should  be  held  to  account ;  and  such  sum,  or 
excess,  must  be  allowed  as  a  credit  on  the  notes  of  Tarry  turned 
oyer  by  Wood.  It  would  follow  from  this,  that  if  such  excess 
is  found,  Bailey  is  entitled  to  the  benefit  of  it.  Equality  of 
actual  loss  is  the  rule. 

11.  Advances  of  extra  rations  were  made  to  the  laborers  in 
18f)9  and  in  1870.  An  account  of  these  advances  was  kept  in 
a  book,  but  that  book  has  been  lost.  The  proof  tends  to  show 
that  the  amount  of  these  advances  was  collected  by  the  admin- 
isti-ator,  by  taking  it  out  of  the  shares  of  the  laborers  in  the 
cotton  crops.  The  loss  of  the  book  renders  it  difiicult — per- 
haps impossible — to  prove  the  exact  amount  of  these  advances. 
It  would  seem,  however,  that  with  the  aid  of  the  testimony 
which  Mrs.  Munden  and  W.  P.  Munden  could  give,  the  true 
amount  may  be  approximated.  Whatever  sum  the  adminis- 
trator thus  collected,  is  a  proper  charge  against  him.  The 
register  will  ascertain  the  amount  from  the  testimony  given. 

1 2.  It  is  objected  for  appellants,  that  no  allowance  should 
be  made  in  this  suit  for  advances  the  administrator  procured 
to  be  made  l)y  others  to  W.  P.  and  W.   C.  Munden  ;  notably, 

Vol.  lxx. 


1881.]  OF  ALABAMA.  73 

[Munden  v.  Bailey.] 

those  made  hy  Mi*s.  Munden.  In  ordinary  cases,  this  point 
mi^ht  he  well  taken.  But  this  ease  has  peculiar  features. 
Bailey,  the  administrator,  at  the  request  of  the  distributees, 
agreed  to  perform,  and  did  perform  for  them,  the  functions  of 
a  guardian,  without  being  appointed  to  that  trust.  This,  to 
save  them  the  expense  of  guardianships.  True,  the  younger 
Mundens  were  minors  when  they  preferred  this  request ;  hut 
they  do  not  seek  to  relieve  tliemselves  of  this  obligation  on  the 
score  of  infancy.  On  the  contrary,  in  their  answers  they  admit 
this  request,  and  admit  they  agreed  Bailey  might  be  re-imbursed 
for  such  advances,  when  he  came  to  make  settlement.  The 
language  of  their  amended  answer,  which  was  filed  October 
29th,  1879  (after  the  younger  Munden  became  twenty-one 
yeai-8  of  age),  and  allowed  by  the  court  April  27th,  1880,"^  con- 
tains this  language :  "  These  defendants  [W.  P.  and  W.  C 
Munden]  had  the  utmost  contidence  in  the  said  complainant 
[Bailey],  and  relied  with  the  utmost,  implicit  confidence  upon 
him,  to  advise  them  in  regard  to  their  rights,  property  and  in- 
terests, as  was  well  known  to  him ;  and  having  learned  from 
him  that  he  could  act  for  them,  and  provide  for  them  as  a 
guardian  would  do,  and  that  he  would  do  so  and  make  no 
charge  tlierefor,  if  these  defendants  would  allow  him  credit 
upon  their  distributive  shares  for  the  san)e,  upon  his  settlement 
of  the  estate,  these  defendants  became  anxious  that  he  should, 
and  they  promised  him  that  he  should  be  allowed  credit  for  all 
the  advances  he  should  so  make  for  them  res})ectively,  upon 
their  respective  distributive  shares  in  said  estate,  when  he  came 
to  make  settlement  of  said  estate;  and  these  defendants  have 
been  respectively  willin<^,  and  are  still  respectively  willing,  to 
allow  him  credit  upon  the  distrilnitive  share  of  each  of  them 
respectively  in  said  estate,  for  the  full  amount  of  the  advances 
he  has  justly  so  made  to  and  for  each  of  them  respectively." 
This,  as  we  understand  it,  is  a  full  answer  to  the  ol)jection 
urged.  They  agreed,  and  still  agree,  to  allow  him  credit  against 
their  distributive  interests,  for  any  and  all  advances  he  might 
make  to  them.  It  can  make  no  difference  that  some  of  the  ad- 
vances were  made  through  another.  If  made  through  Bailey's 
Srocurement,  they  were,  in  legal  effect,  made  by  him,  and  the 
[undens  were  liable  to  him  for  them.  Whether  Bailey  has 
paid,  or  ever  will  pay  Mrs.  Munden,  for  making  such  advances, 
can  not  affect  his  right  to  claim  them  against  the  younger 
Mundens. — Harbin  v.  Bdl,  54  Ala.  389.  And  if,  in  taking 
the  account,  any  balance  shall  be  found  in  favor  of  Bailey,  for 
excess  of  advances  made  to  any  of  the  distributees,  there  can 
be  no  objection  to  appointing  and  directing  the  ]>ayment  of 
such  balance  to  the  person  or  persons  through  whom  the  ad- 


74  SUPREME   COURT  [Dec.  Term, 

[Munden  v.  Bailey.] 

vanees  were  made,  or  the  services  rendered  for  the  benefit  of 
the  trust. 

13.  We  find  no  error  in  the  allowance  of  the  counsel  fee, 
for  defending  the  suit  bv  W.  P.  Munden,  as  administrator  of 
his  mother,  against  Bailey,  as  administrator  of  Needham  Mun- 
den, his  father.  This  is  a  disbursement  properly  made  by  him 
as  administrator ;  and  Bailey  is  entitled  to  a  credit  for  it.  If 
the  effect  of  this  allowance  be  to  swell  Bailey's  disbursements 
above  the  assets,  then  he  will  Ije  entitled  to  decrees  over 
against  the  distributees  severally,  for  any  excess  of  disburse- 
ments the  statement  of  the  account  may  show  lie  has  made  to 
snch  distributee.  But  neither  distributee  is  liaTjle  to  refund, 
except  for  his  or  her  own  excess  of  assets  and  advances  received. 
The  liability  will  be  several,  not  joint ;  and  all  this  is  the  result 
of  the  agreement  and  contract,  under  which  Bailey  became 
quas i-gimrdia.\i  of  the  younger  Muudens  severally.  But  for 
that  agreement,  the  present  bill  is  not  so  framed  as  to  authorize 
recovery  out  of  the  lands,  which  the  administrator  has  allowed 
to  descend  to  the  heirs. — Alexander  v.  Fishei\  18  Ala.  374. 
And  if  there  be  a  balance  decreed  to  Bailey,  under  this  su]> 
posed  state  of  facts,  there  can  be  no  error  in  decreeing  such 
balance  to  be  paid  to  the  persons  by  whom  the  services  were 
rendered. 

14.  Even  aside  from  that  agreement,  section  3748  of  the 
Code  of  1876  would  allow  the  attorneys  in  this  case,  on  peti- 
tion filed,  to  have  the  claim  allowed  out  of  the  trust  estate,  to 
the  extent  such  trust  estate  was  indebted  to  Bailey,  the  trustee, 
but  no  farther. 

15.  A  question  may  arise,  as  to  the  right  of  the  attorneys 
to  recover  directly  of  the  trust  estate,  irrespective  of  the  state 
of  the  account  between  Bailey  and  the  Ijeneficiaries,  on  the 
ground  tliat  the  services  were  rendered  for  the  benefit  of  the 
trust  estate,  and  tlie  trustee,  Bailey,  is  insolvent.— Code  of 
1876,  §  3747.  AVe  do  not  feel  called  upon  to  decide  this  legal 
question,  as  it  can  not  arise  in  this  suit.  If  the  right  exists,  it 
is  an  independent  cause  of  action,  and  must  be  asserted  l)y  suit 
at  law  in  favor  of  the  persons  who  rendered  the  services,  against 
the  trust  estate  aiid  the  beneficiaries. — Askev}  v.  Myrlck^  54 
Ala.  301.  It  can  not  be  raised  by  petition,  in  such  a  suit  as 
this.  It  is  not  germane  to  the  present  bill,  or  either  of  the  cross- 
bills. Strangers  to  a  chancery  record,  except  as  authorized  by 
statute,  have  no  right  to  pray  relief,  unless  they  first  become 
parties  on  petition,  setting  up  an  interest  in  the  subject-matter 
involved  in  the  suit.  The  subject  of  the  present  suit  is  Bailey's 
account  as  administrator  and  yw//«/-guardian.  In  that,  the  at- 
torneys have  no  pecuniary  interest.     The  petition  should  not 
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liave  been  entertained,  and  made  the  ground  of  relief  as  to  ser- 
vices rendered  in  tliis  suit. 

16.  The  attorney's  services  in  the  present  suit  can  not  be 
brought  under  the  iniiuence  of  section  3747  of  the  Code  of 
1876.  They  are  not  services  rendered  for  the  benefit  of  the 
trust  estate,  but  are  for  the  benefit  of  tlie  trustee.  They  are 
not  advances  made  by  Bailey  to  the  ^lundens,  and  are  therefore 
not  brought  within  the  influence  of  the  agreement,  under  which 
Bailey  took  on  himself  the  functions  of  guardian.  Still,  to 
some  extent,  he  has  the  right  to  have  the  expense  charged  on 
the  trust  fund  in  his  hands,  or  on  any  balance  of  assets  not  dis- 
bursed. A  division  of  the  burden  should  be  so  adjusted,  as  to 
leave  on  the  trust  estate  that  proportion  which  shall  represent 
the  unjust  claims  disserted  by  the  distributees.  The  balance 
should  rest  on  Bailey  personally. — Smyley  v.  Reese,  53  Ala.  89. 

Reversed  and  remanded. 


Kelly  V.  McGratli. 

Bill  in  Eiiuity  hy  ^Vife,  to  set  aside  MoHgage  Ijy  Hushand,  as 
executed  in  fraud  of  Dov;er  and  Homestead  Rights. 

1.  Etjitilahle  relief  aqainst  fraufj. — Intentioiml  coiid'alincut  or  mis- 
representation of  material  faets,  by  which  a  party  is  misled  to  his  injury, 
is  a  fraud,  against  wliioli  a  court  of  ecinity  is  in  the  constant  hal)it  of 
grantin<r  relief;  and  while  fraud  and  injury  must  concur  l)efore  tlie  court 
will  interfere,  it  is  not  necessary  that  the  injury  shall  be  to  present,  act- 
ual, existing  rights,  since  rights  which  are  contingent,  tjr  which  are  to 
accrue  in  the  future,  are  e(iually  entitled  to  i)rotection. 

2.  Same;  secret  convenances^  hij  wife  or  huHhand,  in  conteiii}>lation  of 
marriage. — On  this  ground,  a  court  of  equity  will  set  aside,  as  a  fraud  on 
the  marital  rights  of  the  husband,  a  secret  conveyance  or  settlement  of 
her  i)roi)erty  i)v  the  intended  wife,  executed  without  his  knowledge,  and 
in  contemplation  of  the  marriage ;  an<l  while  the  same  doctrine  is  not 
ai)plied,  in  England,  to  a  secret  settlement  or  conveyance  of  his  jiropert}' 
\)y  the  husband  in  contemplation  of  marriage,  although  its  effect  may  l)e 
to  exclude  the  wife  from  dower  in  his  lands,  the  reasons  on  which  the 
English  rule  is  foun<led  are  not  of  force  in  this  country,  and  the  courts 
here  do  not  adopt  the  rule. 

3.  Same  ;  mortijage  hi/  hnshand,  in  fraud  of  irifc's  right-t  of  dairrr  and 
homexlead. — A  mortgage  of  his  lands  by  tiie  husband,  executed  in  con- 
temjtlation  of  marriage,  and  without  the  knowledge  of  Ins  intended  wife, 
for  the  purpose  of  preventing  her  rights  of  dower  and  homestead,  as  se- 
cured by  constitutional  and  statutory  provisions,  from  attaching  to  the 
lands,  is  a  fraud  on  the  rights  acipiired  by  the  wife  on  marriage;  and 
though  the  debt  secured  by  it  was  a  present  loan  of  money,  it  will  be 
regarded  as  a  voluntary  conveyance,  wlien  it  appears  that  the  mortgagee 
had  knowledge  of  the  Intended  fraudulent  i)urpose  of  the  husband,  and 
actively  participated  in  carrying  it  into  effect. 
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Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  H.  Arsxiix. 

The  bill  in  this  case  was  filed  on  the  25th  Koveraber,  1879, 
by  Mrs.  Bridget  McGrath,  the  wife  of  Michael  McGrath,  sning 
by  her  next  friend,  against  her  said  husband,  and  one  Daniel 
Kelly ;  and  sought  to  vacate  and  set  aside,  as  a  fraud  on  the 
complainant's  rights  of  dower  and  homestead,  which  accrued 
to  her  by  virtue  of  her  marriage  with  her  said  husband,  a  mort- 
gage which  he  had  executed,  on  the  eve  of  his  marriage  with 
complainant,  to  said  Daniel  Kelly.  The  mortgage,  a  copy  of 
which  was  made  an  exhi])it  to  the  bill,  was  dated  the  8th  Nov- 
ember, 1876,  and  acknowledged  before  a  notary  public  on  the 
same  day ;  purported  to  be  given  to  secure  the  payment  of  a 
promissory  not  for  $1,778.70,  executed  by  said  McGrath  to 
Kelly,  of  even  date  with  the  mortgage,  and  payable  two  years 
after  date ;  and  conveyed  a  tract  of  land  in  Mobile  county,  con- 
taining about  eighteen  acres,  which  was  at  the  time  the  liorae- 
stead  of  said  McGrath.  The  bill  alleged  that  the  complainant 
and  said  Michael  McGrath  were  married  on  the  9th  Xovember, 
1876  ;  that  when  he  commenced  paying  his  addresses  to  her,  in 
February,  1876,  he  having  then  just  attained  his  majority,  "he 
represented  to  her,  as  a  material  inducement  to  marry  him,  that 
he  was  in  comfortable  circumstances  for  a  man  in  his  condition 
in  life,  and  was  able  to  take  care  of  her  and  whatever  family 
they  might  have,  by  the  industrious  cultivation  of  said  land,  on 
which  he  was  then  living,  and  by  economy  in  living,  also  in- 
forming her  of  his  ownership  and  occupancy  of  said  land  as  a 
homestead,  and  that  it  was  unincumbered ;  that  said  represen- 
tations of  said  facts,  which  complainant  knew  to  be  true  of  her 
own  knowledge,  constituted  a  substantial  and  material  induce- 
ment on  her  part  to  marry  said  Michael,  and  she  consented  to 
marry  liiin,  on  or  about  the  first  day  of  May,  1876,  fully  and 
implicitly  believing  that  he  owned  said  homestead,  and  that  it 
was  unincumbered."  The  bill  alleged,  also,  that  Kelly  was  a 
man  of  forty-five  or  fifty  years  of  age,  was  living  on  the  land 
with  said  McGrath,  who  was  his  cousin,  and  was  anxious  to  ob- 
tain the  ownership  of  said  land,  which  was  worth  about  !^2,000, 
and  was  then  cultivated  by  them  as  a  market-garden,  a  business 
in  which  he  had  great  knowledge  and  experience;  that  he  knew 
sai<l  Michael  would  not  sell  the  place,  ])eing  attached  to  it  as 
the  homestead  which  he  had  inherited  from  his  father,  and  also 
knew  of  his  engagement  to  marry  the  complainant,  and  of  the 
facts  stated  as  an  inducement  to  the  marriage ;  that  he  knew, 
also,  that  said  Michael  was  then  somewhat  dissipated,  but  had 
no  need  to  borrow  such  an  amount  of  money,  "and  that  if  said 
homestead  were  incumbered  with  a  mortgage  debt  of  $1,500, 
said  Mi(!hael   would  never  be  able  to  redeem  it."     The  bill  al- 
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leged,  also,  that  the  mortgage,  though  dated  on  the  8th,  was  in 
fact  not  executed  until  the  morning  of  the  9th  November,  only 
a  few  hours  before  the  marriage  was  celebrated  ;  that  only  §.500 
of  the  money,  for  which  the  note  was  given,  was  paid  l)efore 
the  mortgage  was  executed,  the  residue  being  paid  several  days 
afterwards;  "that  said  Michael  and  said  Kelly  said  nothing  to 
complainant  about  said  mortgage,  l)ut  purposely  kept  her  in 
entire  ignorance  thereof,  until  she  accidentally  ascertained  the 
fact,  about  a  week  after  her   marriage ;  that  she  then  at  once 

fot  from  her  husband  all  the  money  that  he  had  left,  about 
1,300,  and  took  it  to  said  Kelly,  and  offered  to  retui-n  it  to  him, 
and  also  to  raise  the  other  §200  and  return  it  to  him,  complain- 
ing to  him  that  the  transaction  was  a  great  wrong  on  her,"  but 
he  refused  to  take  the  money;  '"that  said  Michael,  her  hus- 
band, afterwards  took  said  money  away  fi-om  her,  and  she  does 
not  know  what  became  of  it ; "  *'  that  said  mortgage  was  made 
by  said  Michael  at  the  suggestion  of  said  Kelly,  who  obtained 
and  received  it  with  intent  to  defraud  complainant  of  her  rights 
in  said  land  as  wife,  and  with  the  knowledge,  hope  and  ex])ecta- 
tion  that  said  Michael  would  never  be  able  to  redeem  said  land, 
and  that  he  would  thus  obtain  it,  under  the  power  of  sale  con- 
tainjid  in  said  mortgage,  in  fraud  of  complainant's  homestead 
and  dower  rights."  These  were  the  material  allegations  of  the 
bill;  and  the  prayer  was  that  the  mortgage  might  be  set  aside 
and  declared  null  and  void,  as  fraudulent  in  law  and  in  fact, 
and  a  cloud  on  the  com])lainant\s  dower  and  homestead  rights, 
and  for  general  relief. 

A  demurrer  to  the  bill,  for  want  of  equity,  was  interposed 
by  Ivelly,  but  was  overruled  l)y  the  chancellor ;  and  the  decree 
overruling  it,  from  which  the  ap])eal  issued  out  (Code,  §  81»18), 
is  now  assigned  as  error. 

IIannisTaym)k,  and  IIkxkv  8t.  Pail,  for  a}>pellant.— ".V  wife 
acijuires  l)y  marriage  no  right  to  the  property  of  her  husl)and, 
and  she  can  not  maintain  a  l)ill  in  e(piity  to  set  aside  a  deed 
of  gift  executed  by  him  previous  to  the  marriage,  on  the  ground 
that  he  continued  in  possession,  and  that  she  married  him  under 
the  impression  that  the  property  wjis  his." — GiJtxon  v.  Vnr-son^ 
3  Ala.  421.  This  decision  was  made  nearly  forty  years  ago, 
and  it  has  never  been  assailed  or  (piestioned.  It  has  thus  be- 
come a  fixed  principle  of  our  e(juity  jurisprudence,  as  built 
upon  the  wide  and  rational  foundations  of  the  system  estab- 
lished in  England,  except  as  changed  by  statute. —  Wahlrmi, 
Jsley  cfc  Co.  V.  Shnmonfi,  28  Ala.  633.  This  decision,  it  is  sub- 
mitted, is  decisive  of  the  case,  unless  the  court  should  now  de- 
termine to  overrule  it,  and  to  adopt  the  new  ])rinci]>le  laid  down 
by  sev-eral  American  courts,  as  shown  by  the  cases  cited  for  the 
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appellee.  That  the  husband  acquires,  by  the  mere  engagement 
of  marriage,  such  interest  and  prospective  rights  in  the  property 
then  owned  and  possessed  l)y  the  wife,  as  a  court  of  equity  will 
protect  against  secret  conveyances  by  the  wife  in  fraud  of  his 
rights,  is  well  established  by  English  decisions,  which  rest  on 
solid  reasons,  and  which  have  been  followed  by  our  courts. 
Strathmore  v.  JSmces.  1  Yesey,  22-  27 ;  1  Lead.  Eq.  Cases,  449 ; 
1  Story's  Equity,  ^  273.  But  the  reason  of  the  rule  does  not 
extend  to  conveyances  by  the  husband  executed  in  contempla- 
tion of  marriage,  since  the  marriage  does  not  impose  upon  the 
wife  any  ]ial)ility  for  the  debts  of  the  husband,  or  any  duty  to 
support  the  family ;  and  the  reason  of  the  nile  ceasing,  the  rule 
itseK  has  no  application.  The  authorities  cited  by  Mr.  Bishop 
(Law  of  Married  Women,  vol.  2,  §  350),  in  support  of  the  po- 
sition for  whicli  the  appellee  contends,  are  all  American  decis- 
ions, except  the  single  case  of  Dfoiglasse  v.  Waad,  1  Eng.  Ch. 
Cases,  99 ;  and  in  that  case,  as  the  report  shows,  the  right  as- 
serted by  the  wife  arose  out  of  a  jointure,  fixed  by  express  con- 
tract before  marriage,  between  the  husband  and  the  wife's 
father.  If  the  new  American  doctrine  is  to  be  established,  as 
laid  down  by  Mr.  Bishop,  it  must  be  taken  with  the  qualifica- 
tion also  stated  b}'  him,  "  that  in  these  cases,  as  in  all  others,  a 
plaintiff,  asking  equity,  must  do  equity ; "  which  requires,  in 
this  case,  the  re-payment  of  the  money  loaned,  witli  interest  to 
date.  But  it  is  insisted  that  the  doctrine  itself,  as  laid  down  in 
all  the  cases  cited,  rests  only  on  the  ground  of  fraud ;  and  that 
the  facts  stated  in  the  bill,  notwithstanding  the  charges  of  fraud, 
negative  the  idea  of  fraud.  It  is  stated  that  the  money  loaned 
was  about  the  full  value  of  the  land,  and  that  the  greater  part 
of  this  money  went  into  the  possession  of  the  complainant  a 
few  days  after  tlie  marriage.  If  the  alienation  had  been  by 
al)Sf)lute  deed  instead  oi  mortgage,  the  transaction  would  have 
only  Ijeen  a  conversion  of  the  land  into  money,  in  which  the 
wife's  distril)utive  interest,  in  the  event  of  her  survivorship, 
would  ])e  as  gi:eat  as  in  the  land ;  consequently,  such  conversion 
could  not  be  a  fraud  in  law,  and  could  not  injure  her.  As  to 
the  claims  of  dower  and  homestead,  as  against  the  mortgage,  no 
contingent  rights  have  ever  attached ;  and  if  they  had  attached 
on  tlie  marriage,  it  can  not  be  known  that  they  will  ever  become 
perfected. 

. ^  II.  Inok  SMnn,  and  John  Ellioit,  contra. — The  bill  alleges 
intentional  or  actual  fraud,  and  states  facts  from  which  fraud  is 
by  law  implied  or  inferred.  "  If  a  woman,  on  the  eve  of  mar- 
riage, charges  or  conveys  aM'ay  her  estate  to  a  stranger,  without 
the  knowledge  of  her  intended  husband,  such  charge  or  convey- 
ance will  be  void  of  equity,  being  in  fraud  of  the  rights  M'hich 
Vol.  lxx. 
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tlie  hiisl)and  acquired  to  his  wife's  property  })y  the  marriage." 
Oreenl.  Cruise's  Digest,  vol.2,  mar.  p.  418,  ^  37.  This  doc- 
trine, it  is  added,  "applies  as  well  to  a  deed  made  by  a  man,  as 
to  one  made  by  a  woman." — Ih.  416,  ^§  45-0 ;  also,  Bishop  on 
Married  Women,  vol.  2,  §  350,  and  cases  cited  by  these  authors. 
Misrepresentations  as  to  the  status  of  tlie  husband's  pro])erty, 
made  to  the  bride's  relatives  having  charge  of  her  and  her  mar- 
riage, are  a  fraud  against  which  a  court  of  e(piity  will  grant  re- 
lief;  and  this  relief  is  granted,  not  only  on  the  ground  that 
marriage  is  a  valuable  consideration,  but  on  the  general  princi- 
ple on  which  relief  is  granted  against  fraud.—  2  Bishop's  M, 
W.  §  342;  KeiT  on  Fraud  and  Mistake,  217-8;  Madd.  Ch. 
292;  2  Story's  Equity,  §1522;  2  Powell  on  Mortgages,  437-8, 
mar.;  1  Fonb.  Eq.  266;  2  Atk.  40;  Scott  v.  Scott,  1  Cox,  367; 
Ilartin  v.  Beniutt,  Bunb.  336 ;  IJolhiac  v.  Vollnac,  16  Vesey, 
125;  Caiieton  v.  Dorset,  2  Vernon,  17;  Goddard  v.  Snoio,  1 
E.USS.  485  ;  England  v.  Downs,  2  Beav.  522 ;  Doicnes  v.  Jen- 
nings, 31  Beav.  290;  BoheHs  v.  Roherts,  3  P.  W.  74,  note  y; 
Nemlle  v.  WiUinson,  1  Bro.  Rep.  543 ;  J*etti/  v.  Petty,  4  B. 
Monroe,  217;  Hamilton  v.  MoliMn,\  P.  W.  118;  11  Vesev, 
167;  9  Yesev,  21;  2  Sch.  &  Lef.  363;  1  Cas.  Ch.  99;  4  Myl. 
it  Cr.  95;  P'rec.  Ch.  131;  2  Bligli,  228;  S>mine  v.  Ferine,  5 
Jolms.  Ch.  482;  late  v.  Tate,  1  Dev.  &  Bat.  Eq.  22;  CWmsrm 
V.  Cranson,  4  Mich.  23(;>;  Dearmond  v.  Dearmond,  10  Indiana, 
194;  Freeman  v.  Hartman,  45  Illinois,  551. 

BPICKELL,  C.  J. — Intentional  concealment  or  misrepre- 
sentation of  material  facts,  by  which  one  ])arty  is  misled  to  his 
injury,  is  a  fraud,  against  which  a  court  of  e(juity  is  in  the  con- 
stant habit  of  relieving.  Of  the  class  of  cases  in  which  the 
court  interferes  upon  this  ground,  is  a  secret  voluntary  settle- 
ment or  conveyance  of  her  property  by  a  woman,  ])ending  a 
treaty,  and  in  contemplation  of  marriage,  without  the  knowl- 
edge of  the  intended  husband. — 1  Story's  E(i.  ^  273 ;  1  Lead. 
Eq.  Cases,  449.  By  the  common  law,  the  husl)and,  oii  the 
marriage,  became  entitled  to  all  the  personal  property  of  the 
wife  in  possession,  and  was  clothed  with  the  right  of  making 
her  choses  in  action  his  own,  by  reducing  them  to  possession ; 
and  if  the  wife  was  seized  of  an  estate  of  inheritance,  he,  eo 
instanti  the  marriage,  became  seized  thereof,  taking  the  rents 
and  profits  during  their  joint  lives,  and.  by  ])ossibility,  during 
his  own  life.  Of  her  freehold  estate  not  of  inheritiince,  ho; 
became  seized. entitled  to  the  rents  and  profits  during  maniage ; 
and  her  chattels  real  passed  to  him,  with  the  power  to  disjK»se 
of  them  at  pleasure.  While  the  marriage  was  only  in  tivaty, 
or  contemplation,  these  rights  were  only  in  expectation,  and 
they  could  accrue  only  on  the  marriage,  when  the  corresponding 
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duty  of  the  husband  to  maintain  the  wife  would  come  into  ex- 
istence. They  were  just  expectations,  forming  material  induce- 
ments to  the  marriage  contract ;  its  legal  results,  which  could 
not  be  disappointed  or  defeated  by  secret  conveyances  made  by 
the  wife,  without  fraud,  and  a  violation  of  the  good  faith  to 
which  parties  are  bound  in  respect  to  all  contracts. 

When  there  was  a  deliberate  purpose  to  mislead  and  deceive 
the  intended  husband,  and  to  deprive  him  of  the  marital  rights 
as  defined  by  the  law,  of  the  invalidity  of  the  transaction  there 
never  was  a  doubt.  \Vhen  there  was  no  active  expedient  re- 
sorted to  for  the  purpose  of  keeping  him  in  ignorance  of  the 
fact  that  the  intended  wife  had  so  settled  or  disposed  of  her 
property  that  his  marital  rights  would  not  attach — when  there 
was  mere  concealment,  or  suppression  of  the  truth,  mere  ne- 
glect to  disclose  it,  and  he  neglected  to  make  inquiry,  there  was 
some  division  of  opinion  whether  there  was  fraud  per  se.  But 
the  weiglit  of  authority,  following  to  its  logical  results  the 
doctrine  asserted  by  Lord  Thurlow,  in  Strathrnore  v.  Boices 
(1  Vesey,  p.  22),  that  a  conveyance  by  a  woman  during  the 
course  of  a  treaty  of  marriage,  icithout  notice  to  the  intended 
husband,  is  a  fraud,  against  which  a  court  of  equity  will  re- 
lieve, has  held  tlie  woman  to  the  duty  of  disclosure — has 
treated  her  neglect  to  disclose  as  an  omission  of  legal  and  e(|ui- 
table  duty,  offending  the  trust  and  confidence  reposed  by  the 
intended  husband. — 1  Lead.  Eq.  Cases,  450, 

It  is  not  fraud  only  which  will  authorize  the  interference  of 
a  court  to  annul  contracts  or  instruments,  or  to  prevent  them 
from  having  full  operation.  Injury,  damage  to  the  party  com- 
plaining, must  be  tlie  consequence.  '"  Fraud,  without  damage, 
gives  no  cause  of  action ;  but,  when  these  two  do  concur  and 
meet  together,  then  an  action  lieth."  Tlie  injury  may  be  to 
present,  actual,  existing  riglits,  or  it  may  be  to  rights  which  are 
contingent,  or  which  are  to  accrue  in  the  future.  In  the  ease 
of  whicli  we  liave  l)een  speaking,  the  intended  husband  had  no 
present  right  in  or  to  the  property  of  the  womm.  The  right 
Could  accrue  only  in  the  event  the  contenq)lated  marriage  was 
solemnized ;  yet  the  acquisition  of  these  rights  entered  into, 
and  formed  es.sential  inducements,  from  the  very  nature  of 
things,  to  the  proposals  and  contract  of  marriage,  and  disaj)- 
pointing  them  was  the  injury  the  courts  intervened  to  prevent. 
Conveyances,  intended  to  hinder,  delay,  or  defraud  creditors, 
are  valid  as  l)etween  the  parties,  and  as  to  all  the  world  Init 
creditors,  or  hona  fide  purchasers.  It  is  not  a  present,  existing 
debt,  or  cause  of  action,  which  alone  constitutes  a  creditor.  A 
contingent  liability,  which  may  never  ripen  into  an  actual  de- 
mand, is  ])rotected,  equally  with  present  debts  depending  upon 
no  contingency.  When  the  contingency  happens — when  the 
Vol.  i-.\x. 
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liability  thereby  ripens  into  a  present  claim,  the  creditor  can 
assail  and  avoid  the  conveyance. — Foote  v.  Cohb^  18  Ala.  585; 
Gannardv.  Edava,  2(»  Ala.  732;  Blhhv.  Freeman^  59  Ala.  012. 

It  has  been  said,  that  as  tlie  wife  by  niarriatje  acquires  no 
right  in  or  to  the  property  of  the  husband — is  not  in  any  sense, 
by  marriage,  a  purchaser  of  his  estate — she  can  not  complain 
of  conveyances  or  dispositions  an  intended  husband  may,  with- 
out her  knowledge,  make  on  the  eve  of  marriage,  though  the 
intent  was  to  defraud  her,  and  without  notice  of  them  she  was 
permitted  to  consunnnate  the  contract  of  marriage.  The  doc- 
trine of  the  English  Court  of  Chancery  seems  to  be,  that  an 
alienation  or  settlement  by  the  intended  husband,  although 
made  on  the  eve  of  marriage,  excluding  tlie  intended  wife  from 
dower,  can  not,  after  marriage,  be  impeached  as  a  fraud  upon- 
her  rights, — 1  Scribner  on  Dower,  5()(>.  The  reasons  for  dis- 
tinguishing such  a  conveyance  from  a  similar  conveyance  by 
the  intended  wife,  are,  that  she  by  marriage  does  not  acquire 
such  rights  to  the  property  of  the  husband,  as  he  acquires  to 
hers ;  and  l)ecause  in  England,  on  marriage,  estates  are  usually 
so  settled  or  conveyed  as  to  prevent  dower  attaching ;  ami  it  is 
not  therefore  presumed  that  the  woman  was  induced  into  the 
contract  in  exj)ectation  of  ac<|uii-ing  the  right  to  dower.  The 
latter  i-eason  can  have  no  application  in  this  country,  where 
settlements  on  marriage,  opei'ating  to  bar  dower,  ai-e  of  rare  oc- 
currence, and  when  the  fact  is  that  dower  is  a  right,  which 
every  num  must  ])resume  the  woman  expects  and  intends  ^hall 
follow  the  marriage,  as  certaiidy  as  its  other  incidents. 

The  lirst  reason — that  by  marriage  the  \vifcac(juires  no  right 
to  the  proj)erty  of  the  husbauil — is  true  only  partially  as  to  real 
estate,  in  which  the  husband,  during  coverture,  has  a  perfect 
equity,  or  the  legal  title.  During  coverture,  dovv^'r  may  not  be, 
strictly  speaking,  an  estate  in  lands.  It  may  be,  rather,  a  mere 
expectancy — **  a  capacity  to  take  if  the  wife  survives;""  and 
after  the  death  of  the  husl)and,  until  assignment,  the  right  may 
lie  in  action.  It  is,  nevertheless,  a  valual)le  I'ight,  wiiich,  th(»ugh 
inchoate,  can  not  be  defeated  by  any  act  or  alienation  of  the 
husband.  The  wife  has  capacity  to  release,  and,  as  a  condition 
of  the  release,  mav  re(juire  a  consideration  moving  solely  to 
herself.— //oo/  r.' Sornll,  11  Ala.  83(1;  Ba!hy  i\  Lithi,,  52 
Ala.  282.  It  is  an  incumbrance  on  the  lands  of  the  husband, 
which  will  excuse  his  vendcfvom  ])eiformaMce  of  an  executory 
contract  of  sale. — 1  Brick.  Dig.  ♦'>12.  jj  7.  The  law  confers  the 
right,  and  the  purpose  is,  if  the  wife  survives,  that  she  may 
have  the  means  of  sustenance  for  hei'self,  and  the  mirture  and 
education  of  her  children.  Inchoate  simi)ly  on  marriage  it 
may  be,  and  during  coverture  de])en<lent  for  its  full  consumma- 
tion upon  the  death  of  the  husband  ;  arising  solely  by  operation 
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of  law,  springing  silently  from,  and  incidental  to  the  marriage 
relation,  it  is  a  valuable  right,  the  relinquishment  of  which  will 
form  a  valuable  consideration  for  a  settlement  by  tlie  husband, 
or  a  conveyance  by  a  stranger;  it  must  be  under  the  protection 
of  the  law,  and  frauds  upon  it — frauds  designed  to  prevent  it 
from  attaching — must  be  of  legal  cognizance,  and  capal)le  of 
being  defeated.  That  it  is  incipient, — only  one  of  the  facts  on 
which  it  depends,  marriage,  having  occurred — that  it  is  uncer- 
tain whether  the  other  fact,  death  of  the  husband  the  wife  sur- 
viving, will  ever  occur,- — renders  it  contingent.  So  it  is  of  the 
liability  of  a  grantor  in  a  conveyance  intended  to  defraud  cred- 
itors, dependent  upon  the  possibility  of  future  events  which 
may  not  come  to  pass.  Any  machination  or  contrivance,  in- 
tended to  disappoint  and  defeat  future  possible  rights  and 
interests,  which  have  commenced  legally,  and  are  recognized  by 
law,  must  l)e  as  odious  to  a  court  of  equity,  as  if  the  right  and 
interest  was  capable  of  present  enjoyment.  The  relief  the 
court  will  grant,  varies  according  to  the  nature  of  the  case;  yet 
the  right  to  relief,  adapted  to  protection  against,  and  the  pre- 
vention of  the  wrong,  in  either  case  is  within  the  jurisdiction 
of  the  court.  Xo  branch  of  equity  jurisdiction  is  more  salu- 
tary, than  that  which  is  exercised  for  the  protection  of  possible 
future  rights  and  interests.  A  legacy,  the  vesting  and  payment 
of  which  is  uncertain,  dependent  upon  a  contingency  which 
may  or  may  not  happen  in  the  future,  will  be  taken  under  the 
care  of  the  court,  and  the  executor  either  compelled  to  give 
security  for  its  payment,  if  the  contingency  should  arise,  or  to 
pay  it  into  court  to  await  the  happeniufj;  of  the  contingencv. 
1  Story's  Eq.  §  <)03 

That  a  husband,  in  contemplation  of  marriage,  may  commit 
frauds  upon  the  rights  which,  on  the  marriage,  would  accrue  to 
the  intended  wife,  from  which,  after  marriage,  a  court  of  e(piity 
will  relieve  her,  as  it  relieves  the  husband  from  the  ante-nuptial 
frauds  of  the  wife,  is  recognized  by  a  large  numl)er  of  adjudi- 
cations in  this  country,  and  has  the  sanction  of  a  direct  decision 
by  Chancellor  Kent.— 2  Bisli.  Mar.  Women,  ^^852-858;  1 
Scrib.  Dower,  SflO  504;  Swainev.  Ferine,  5  Johns.  Ch.  482; 
CriitiKon  V.  Cninmn,  4  Mich.  280 ;  Petty  v.  Petty,  4  B.  Mon. 
2ir»:  7 ate  r.  T<ite,  1  Dev.  A:  Bat.  Ecj.  22;  Smith  v.  SmM,  2 
Ilalst.  Ch.  51.5  ;  Jenney  v.  Jennei/,  24  \\.?>'l^\Pearmond  v. 
Deannonil,  10  Ind.  101.  We  confess  an  inability  to  distinguish 
the  ante  nu])tial  frauds  of  the  husband,  from  the  ante-nuptial 
frauds  of  tlie  wife,  or  to  ])erceive  any  sound  reason  for  repudi- 
ating and  avoiding  the  one,  while  periiiitting  the  other  to  work 
out  its  injm-y  and  injustice.  The  fraud  of  the  woman  defeats 
and  (lisaj)points  the  just  expectations  of  the  intended  husband; 
and  his  fraud  defeats  and  disappoints  equally  her  just  expecta- 
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tions.  There  can  be  no  presumption  that  slie  is,  less  than  lie, 
influenced  bv  prudential  considerations,  or  is  unmindful,  on  en- 
tering into  the  contract  of  marriage,  of  ac(juiring  a  home  in 
the  event  of  her  widowhood,  and  the  means  of  sustenance  for 
herself,  and  of  nurture  and  education  for  her  children  when 
consigned  to  orphanage. 

The  alienations  or  conve^'ances  made  by  the  husband  on  the 
eve  of  marriage,  intended  for  the  deprivation  of  the  rights 
which  would  accrue  to  the  wife,  in  the  cases  to  which  we  have 
referrefl,  were  voluntary, — founded  wholly  on  a  (jood^  as  dis- 
tinguished from  a  valuahle  consideration.  The  mortgage  now 
assailed  has  for  its  consideration  a  cotemporaneous  debt ;  and  in 
the  absence  of  bad  faith  on  the  part  of  the  mortgagee,  he  would 
stand  as  a  hcma-fide  purchaser,  entitled  to  the  ])rotection  of  a 
court  of  equity.  Frauds  may  bo,  and  arc  as  often  ])rol)ably, 
per])etrated  by  purchases  and  conveyances  founded  on  a  valu- 
able consideration,  as  by  voluntary  conveyances  founded  on 
mere  generosity  and  affection,  (jood  faith,  as  well  as  a  valu- 
able consideration,  must  attend  any  contract  or  conveyance 
which  operates  to  the  deprivation  of  the  legal  or  equitable 
rights  of  strangers. — 2  Brick.  Dig.  18,  ^>j  70-71.  If  there  is  an 
intent  to  defraud,  common  to  both  parties  to  the  contract  or 
conveyance,  that  intent,  though  the  consideration  is  valuable 
and  ample,  will  vitiate,  and  justify  the  removal  of  it,  as  an  ob- 
struction to  the  enforcement  of  rights  it  may  l)e  intended  to 
defeat.  If  the  allegations  of  the  bill  are  true — and  the  demur- 
rer admits  them — the  mortgagee  was  the  most  active  agent  in 
contriving  the  mortgage,  for  tiie  exclusion  of  the  rights  of  the 
intended  wife;  and  if  he  loses,  he  pays  only  the  })enalty  of  his 
bad  faith.  He  can  not  claim,  and  is  not  in  good  conscience 
entitled  to,  higher  consideration  and  protection  than  is  extended 
to  voluntary  donees,  the  passive  recij)ients  of  the  donor's 
bounty. 

The  bill  avers  the  mortgage  was  designed,  not  only  to  defeat 
the  wife's  inchoate  right  of  dower,  but  to  deprive  her  of  home- 
stead in  the  ])remises,  and  to  evade  the  constitutional  and  statu- 
tory restraint  ujxjn  alienation  by  the  husband  alone.  The  right 
in  and  to  the  homestead  of  the  husband  the  wife  acijuires,  the 
silent  effect  of  the  relation,  s})ringing  up  by  operation  <^f  law, 
is  a  present  right,  capable  of  present  enjoyment,  and  which  is 
placed  not  only  beyond  the  misfortunes  or  improvidence  of  the 
husband,  but  i)eyond  his  power  of  impairing  l)y  alienation. 
Though  the  dower  of  the  wife  can  not  be  barred  i)y  the  alien- 
tion  of  the  husband  in  M-hich  she  does  not  join,  a  present  right 
of  entry  and  of  possession  would  pass  to  the  alienee,  his  estate 
being  incumbered  only  bv  the  contingent  right  of  the  wife  to 
dower  if  she  survived.     The  alienation  of  the   homestead,  in 
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whicli  the  wife  does  Dot  join,  is  void  absolutely — confers  no 
estate  or  riglit  of  entry  on  the  alienee,  and  can  not  be  used  to 
disturb  the  possession  of  the  husband,  or  the  occupancy  of  the 
wife.  During  the  life  of  the  husband,  the  right  to  the  use  and 
occupation  of  the  homestead  by  the  wife  as  a  home,  and  as  a 
means  of  sustaining  herself  and  her  children,  can  not  be  lost, 
unless  it  is  by  an  alienation  in  which  she  joins  with  the  hus- 
band, or  by  his  voluntary  abandonment  of  the  premises,  under 
such  circumstances  as  compel  her,  in  obedience  to  duty,  to  fol- 
low him.  ,  The  right  of  homestead  is,  consequently,  of  equal 
dignity  with  the  inchoate  right  of  dower,  and  is,  in  some 
respects,  a  more  substantial  interest.  J3oth  rights  rest  in  ex- 
pectancy, pending  a  treaty  of  marriage,  and  can  not  be  disap- 
pointed by  conveyances  made  by  the  husband  with  the  purpose 
of  defeating  them,  of  which  she  is  not  informed  until  after  the 
marriage  is  consummated. 

The  mortgage  to  Kelly  was,  according  to  tlie  averments  of 
the  bill,  a  deliberate  contrivance  between  him  and  the  intended 
husband  to  defraud  the  complainant  of  dower  and  the  right  of 
homestead.  Fraud,  deliberate  and  intentional,  will  vitiate  any 
contract,  whatever  may  be  its  dignity,  infected  by  it.  So  far 
as  it  operates  upon  the  dower  of  tlie  complainant,  she  is  enti- 
tled to  a  decree  declaring  it  void.  Though  the  husband  is  in 
life,  and  she  may  not  survive  him,  whereby  her  right  of  dower 
would  be  consummate  ;  yet  there  is  the  possibility  that  the  right 
may  become  consummate,  and  it  is  protection  in  that  event  to 
which  she  is  now  entitled,  before  tlie  estate  has  passed  to  inno- 
cent purchasers,  while  the  transaction  is  recent,  and  witnesses 
are  in  life  and  within  her  reach. 

As  to  the  homestead,  if  the  mortgage  was  intended  to  operate 
on,  and  deprive  her  of  the  rights  she  could  have  acquired  to  it 
by  the  marriage,  it  should  be  declared  void  as  to  such  rights — 
incapal)le  of  being  employed  to  disturb  the  pos.session  of  the 
husband,  during  the  continuance  of  the  marriage  relation,  and, 
if  the  wife  survived  him,  incapable  of  being  used  to  disturb 
her  occupancy  during  her  life,  or  the  possession  of  any  child  or 
children  born  of  the  marriage,  during  their  minority. 

The  decree  of  the  chancellor,  overruling  the  demurrer  to  the 
bill,  must  be  atlirmed. 

Note  by  Rei'oktku. — On  petition  for  re-hearing  by  the  ap- 
pellant's counsel,  the  foregoing  opinion  was  withdrawn,  but 
was  agaiii  tiled  during  the  ensuing  December  term,  1881,  and 
with  it  the  following  oj)inion. 

SOMERVILLE,  J. — After  the  opinion  was  delivered  in  this 
case  by  the  Chief -Justice,  at  the  November  term,  1880,  it  was 
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restored  to  tlie  docket  for  re-arguinent,  on  application  by  aj)- 
pellant's  counsel  petitioning  for  a  re-hearing.  Since  the  second 
argument  at  bar,  the  case  has  been  re-considered  with  great  care, 
and  the  whole  court  unanimously  concur  in  the  conclusion  that 
the  decree  of  the  Chancery  Court  should  be  affirmed. 

It  is  an  admitted  fact,  that  the  conveyance  made  by  the  hus- 
band was  effected  for  the  purj^ose  of  defeating  the  intended 
wife's  inchoate  right  of  dower,  and  to  deprive  her  of  a  homestead 
in  the  premises  conveyed.  It  can  not  be  denied  that  this  ex- 
pectancy on  the  part  of  the  wife  was  a  valuable  property  to  which 
she  might  become  contingently  entitled.  Her  deprivation  of 
it  has  been  accomplished  by  an  admitted  fraud,  and  tjie  pur- 
chaser bought  with  full  knowledge  of  the  husband's  fraudulent 
design.  We  fully  concur  in  the  opinion  of  the  Chief-Justice, 
holding  such  alienaton  to  be  voidable  at  the  option  of  the  wife, 
as  a  fraud  on  her  rights.  Courts  of  equity  have  always  inter- 
vened to  set  aside  conveyances  made  by  a  woman  on  the  eve  of 
marriage,  which  are  shown  to  be  a  fraud  on  the  intended  hus- 
band's marital  rights.  Even-handed  justice  requires  that  the 
vast  and  benign  power  of  the  same  couit  should  be  exerted  with 
equal  diligence  to  forbid  a  man's  denuding  himself  of  his  prop- 
erty in  contem])lation  of  marrying  an  intended  wife.  In  sound 
reason  and  principle,  there  is  no  just  distinction  between  the 
fraud  by  the  woman  on  the  man  in  the  one  case,  and  that  by 
the  man  on  the  woman  in  the  other.  The  difference,  in  our 
opinion,  is  one  of  degree  only,  and  not  of  kind. — 2  Bish.  on 
Law  of  Married  Women,  §§  350-351,  and  cases  cited;  Brown 
9).  Bronson,  35  Mich.  415  ;  Leaehv.  Dnvall,  8  Bush.  (Ky.),  201. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Turner  v.  Kelly ;  Masson  i\  Kelly. 

Bills  in  Eipiity  hy  Creditors^  to  s^ihjpct  Eqvitahle  Kxtate  of 
Married  Women',    Cross- BiU  for  Reform  atirm  of  Deed. 

1.  Efjnitnble  estate  of  wife  ;  by  what  words  created. — A  conveyance  of 
property  to  a  married  woman,  "  to  have  and  to  hold  as  her  separate  prop- 
erty and  estate,  free  from  the  debts  and  liabilities  of  her  husl)and,to  her 
and  her  assigns  forever,"  though  these  words  are  used  only  in  the  hahen- 
dnm  clause  of  the  deed,  creates  in  her  an  equitable  estate,  as  distin- 
guished from  one  which  is  statutory. 

2.  Same  ;  how  charged. — As  to  the  equita])le  estate  of  a  married  wo- 
man, the  settled  doctrine  of  this  court  is,  that  a  court  of  ecjuity  will  re- 
gard her  as  a,  femme  sole,  capable  of  binding  it  by  her  contracts  as  fully 
as  if  she  were  sui  juris,  unless  limited  and  restrained,  either  expressly  or 
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by  necessary  implication,  by  the  instrument  creating  the  estate ;  and  this 
without  regard  to  the  form  of  contract,  the  consideration  which  entered 
into  it,  or  her  relation  to  the  debt  as  principal  or  surety. 

3.  Same ;  same. — In  charging  her  equitable  estate  with  her  contracts, 
the  court  does  not  proceed  on  the  theory  that  they  are  valid  and  operative 
as  appointments,  but  on  the  broader  ground  of  her  full  capacity  to  con- 
tract, and  her  presumed  intention  to  charge  by  her  engagements  the  es- 
tate which  she  has  tlie  capacity  to  charge ;  and  tliis  presumption  must 
prevail  where,  as  here,  she  joined  with  her  husband  in  executing  a  prom- 
issory note  given  for  the  purchase-monej-  of  a  tract  of  land,  although  the 
land  was  conveyed  to  her  as  a  part  of  her  statutory  estate,  and  a  mort- 
gage on  it  was  given  to  secure  the  payment  of  the  note. 

4.  Statutonj  provisions  as  to  estates  of  married  vomen. — "  AVith  the  ex- 
ception of  some  adjudications  which  have  been  either  expressly  over- 
ruled, or  have  ceased  to  be  regarded  as  authoritative,  the  uniform  course 
of  decision  has  been,  that  our  statutes  relate  to  and  provide  for  estates 
of  married  women  which  are  made  separate  by  operation  of  law — estates 
created  by  descent,  gift,  or  in  some  other  manner,  without  words  which 
would  have  created  a  separate  estate  Vjefore  our  statutes  on  the  subject ; 
and  not  to  estates  which,  independent  of  legislation,  would  have  been 
separate  by  operation  of  the  instrument  or  contract  creating  them." 

5.  Conversion  of  statutortj  into  equitable  estate. — There  is  no  provision 
in  the  statutes  creating  and  regulating  the  separate  estate  of  married  wo- 
men, nor  is  there  any  thing  in  the  policy  of  those  statutes,  which  pre- 
vents the  husband  from  renouncing  and  repudiating  the  rights  thereby 
secured  to  him,  as  he  might  renounce  his  marital  rights  at  common  law, 
and  consenting  to  a  conversion  of  the  statutory  into  an  equitable  estate 
in  the  wife.  "  The  dictum  in  Coleman  r.  Smith  (55  Ala.  377),  that  a  stat- 
utory can  not  be  converted  into  an  equitable  estate,  must  not  be  regarded 
as  authoritative,  save  so  far  as  it  may  be  ap])licable  to  contracts  between 
husband  and  wife  for  an  exchange  of  property,  or  by  which  the  husband 
acquires,  or  seeks  to  acquire,  an  interest  in  the  statutory  estate  of  the 
wife."     (Stoxe,  J.,  di.'i.senting.) 

6.  Reformation  of  deed,  on  ground  of  mistake. — An  innocent  omission 
or  insertion  of  a  material  stipulation,  contrary  to  the  mutual  intention  of 
the  parties  to  a  written  instrinnent,  will  be  corrected  l)y  a  court  of  equity, 
and  the  instrument  reformed  in  that  particular,  on  a  timely  ai)plication 
after  the  discovery  of  the  mistake;  but,  to  justify  such  relit f,  there  must 
be  a  plain  mistake,  distinc-tly  alleged  and  clearly  proved,  as  to  the  inten- 
tion of  the  parties  at  the  time  the  instrument  was  executed,  and  not  as 
affected  or  developed  by  subsequent  events,  or  by  the  conquences  result- 
ing from  the  instrument  as  executed;  esj^ecially  after  it  has  been  spread 
upon  the  public  records,  and  when  innocent  parties  may  suffer  by  the 
correction. 

Appe.vl  from  the  Chancery  Court  at  Mobile. 

Heard  before  the  Hon.  II.  Austill. 

In  these  cases,  which  were  argued  and  snl)niitted  together, 
both  in  this  court  and  in  the  court  below,  the  first  bill  was  tiled 
on  the  3d  January,  1877,  by  Mrs.  Anna  G.  Turner  and  her 
husband,  Arthur  J.  Turner,  against  Mrs.  Emma  C,  Kelly  and 
her  husband,  Washington  C.  Kelly ;  and  sought  to  subject  to 
the  payment  of  a  promissory  note  for  $;5,()()0,  signed  by  the  de- 
fendants, dated  Mobile,  March  27th,  1875,  and  payable  one  year 
after  date,  to  Mrs.  A.  J.  Turner  or  order,  Mrs.  Kelly's  interest 
in  certain  real  estate  in  the  city  of  Mobile.  Mrs.  Turner  was 
the  niece  of  Mrs.  Kelly.     The  debt  evidenced  by  the  note  for 
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$5,000  was  contracted  on  the  27tli  March,  1873,  when  Mrs, 
Turner,  having  money  belonging  to  lier  statutory  estate,  loaned 
$5,000  to  Mrs.  Kelly,  taking  a  note  signed  by  her  and  her  hus- 
band, payable  twelve  months  after  date ;  which  note,  the  inter- 
est being  paid  annually,  waa  renewed  on  the  27tli  March,  1874, 
and  again  on  the  27th  Marcli,  1875.  Mrs.  Kelly  was  a  daughter 
of  Hope  II.  Slatter,  deceased,  from  whom  she  inherited  an  un- 
divided one-fourth  interest  in  the  real  estate  sought  to  be  sub- 
jected by  the  bill;  and  she  obtained  another  undivided  interest 
of  one-fourth  from  each  of  her  brothers,  8.  F.  Slatter  and  II. 
II.- Slatter,  under  conveyances  executed  by  them  respectively, 
copies  of  which  were  made  exhibits  to  the  bill. 

The  conveyance  from  II.  II.  Slatter  to  Mrs.  Kelly,  which 
was  dated  tiie  6th  Xovend)er,  1869,  and  duly  acknowledged  and 
recorded  on  the  same  day,  purported  to  be  executed  "in  con- 
sideration of  the  love  and  aifection"  of  the  grantor  for  his  said 
sister,  "as  well  as  in  consideration  of  the  sum  of  Si),00<>  paid 
to  me  [him]  by  the  said  Emma;"  and  conveyed  to  Mrs.  Kelly 
the  grantor's  undivided  one-fourth  interest  in  the  property,''  to 
have  and  to  hold  the  said  property,  together  with  the  aj)purte- 
nances,  unto  her,  the  said  Emma  C,  Kelly,  as  her  sej)arate  j)rop- 
erty  and  estate,  free  from  the  debts  and  lial)ilities  of  her  hus- 
band, and  to  her  and  assigns  forever."*  The  conveyance  from 
S.  F.  Slatter,  which  was  dated  the  3d  August,  1871,  and  duly 
acknowledged  and  recorded  on  the  same  day,  used  the  same 
words  of  conveyance,  and  recited  as  its  consideration  the  present 
payment  of  fSl6,000 ;  but  of  this  sum  only  .$8,(><M»  was  paid  in 
cash,  and  for  the  residue  two  promissory  notes  were  given  by 
Mrs.  Kelly  and  her  husband,  for  §4,(>(»()  each,  payable  one  and 
two  years  after  date,  with  interest  from  date,  and  secured  l)y 
mortgage  on  the  land  conveyed  by  the  deed.  Of  these  two 
notes,  the  one  iirst  falling  due  was  afterwards  transferred  to 
said  II.  II.  Slatter,  and  the  other  to  J.  II.  Masson  ;  and  they 
obtained  decrees  in  said  court,  foreclosing'  the  mortira<!:e,  and 
subjecting  to  sale  the  interest  in  the  lands  conveyed  to  Mi*s. 
Kelly  by  the  deed  of  S.  F.  Slatter.  These  decrees  were  ol)- 
tained  before  the  bill  of  Mrs.  Turner  was  tiled,  and  their  rendi- 
tion was  averred  in  her  bill.  At  the  sale  under  the  decrees  of 
foreclosure,  the  interest  sold  did  not  bring  enough  to  satisfy  the 
decrees;  and  thereupon,  on  the  28th  February,  1877,  said  Mas- 
son  filed  a  bill  against  Mrs.  Kelly  and  her  husband,  seeking  to 
subject  to  the  unpaid  balance  due  on  the  note  held  by  him  the 
interest  in  the  lands  which  Mrs.  Kelly  ac<piired  under  the  con- 
veyance from  II.  II.  Slatter.  lie  alleged  in  his  bill,  that  he  be- 
came the  owner  of  said  note  in  regular  course  of  trade,  before 
its  maturity,  and  for  full  value  paid ;  that  he  knew  of  said  Em- 
ma's ownership  of  the  property  under  the  deed  of  said  II.  II. 
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Slatter,  which,  as  lie  was  advised,  created  in  her  an  equitable 
estate,  and  that  he  took  said  note  on  the  credit  thereof.  Mrs. 
Turner's  bill  also  alleged,  "  that  she  loaned  said  money  to  said 
Emma  C.  on  the  faith  and  credit  of  her  ownership  of  said  prop- 
erty, knowing  of  her  purchases  from  her  said  brothers,  and  hav- 
ing entire  faith  and  confidence  in  her  ability  to  repay  the  same, 
and  being  satisfied  that,  if  she  failed  to  pay  said  note  according 
to  its  tenor  and  effect,  said  property  could  be  made  liable  to 
pay  the  same,  as  said  deeds  create  in  her  an  equitable  separate 
estate,  in  which  the  marital  rights  of  her  said  husband  are 
clearly  excluded."  Each  of  the  bills  alleged  the  insolvency  of 
said  XVashington  C.  Kelly,  the  husband. 

Mrs.  Kelly  filed  an  answer  to  each  bill,  admitting  the  execu- 
tion of  the  notes  held  by  the  complainants  respectively,  and  the 
execution  of  the  conveyances  shown  by  the  exhibits,  on  the  con- 
sideration therein  recited ;  but  she  denied  that  either  of  the 
conveyances  created,  or  was  intended  to  create,  or  could  create 
in  her,  an  equitable  estate,  so  far  as  the  money  paid  was,  in  each 
case,  a  part  of  her  statutorj^  estate,  which  could  not  be  con- 
verted into  an  equitable  estate.  She  alleged  that,  at  the  time 
the  conveyance  to  her  was  executed  by  H.  H.  Slatter,  she  held 
a  mortgage  on  S.  F.  Slatter's  interest  in  the  property,  to  the 
amount  of  about  8-t,500,  and  had  other  moneys  coming  to  her 
in  New  Orleans,  belonging  to  her  statutory  estate,  and  said  H. 
H.  Slatter  proposed,  if  she  would  release  said  mortgage,  and 
pay  him  s4,500  in  addition,  out  of  her  moneys  and  claims  due 
her,  that  he  Avould  convey  to  her  his  one-fourth  interest  in  the 
property ;  that  she  accepted  this  offer,  as  it  was  a  very  liberal 
one,  and  left  her  husband  and  said  brother  to  have  the  proper 
papers  prepared,  and  never  read  over  the  deed  executed  to  her 
by  said  brother,  either  before  or  after  it  was  signed  and  deliv- 
ered. She  alleged,  also,  that  the  money  borrowed  from  Mrs. 
Turner  was,  as  Mrs.  Turner  well  knew,  borrowed  for  the  use 
and  benefit  of  said  W.  C.  Kelly,  and  was  used  and  lost  by  him 
in  unfortunate  speculations  ;  that  Mrs.  Turner,  being  her  niece, 
was  well  acquainted  with  the  condition  of  her  property,  and 
knew  that  all  her  estate  was  inherited  from  her  father,  or  bought 
with  money's  so  derived;  and  she  denied  that  any  part  of  her 
property  could  be  subjected  to  the  payment  of  her  husband's 
said  debt.  She  denied  that  Masson  was  an  innocent  purchaser 
of  the  note  held  by  him ;  alleged  that  he  knew  the  considera- 
tion of  the  note,  and  bought  it  at  a  discount ;  and  denied  that 
it  was  a  charge  on  her  interest  in  the  land  acquired  under  the 
deed  from  H.  H.  Slatter. 

()n  the  9th  November,  1877,  having  filed  her  answers  to  these 
bills  as  above  stated,  Mrs.  Kelly  filed  her  original  bill  against 
her  husband,  Masson,  and  Mrs.  Turner,  alleging  the  filing  and 
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purpose  of  said  bills,  as  above  set  fortb,  and  the  consideration 
and  e.xeeution  of  said  conveyances  to  her  by  her  brothers ;  al- 
leging, also,  that  there  was  no  intention  on  the  part  of  the 
grantors  or  herself  to  change  the  character  of  the  estate;  and  pray- 
ing that  the  conveyances  might  be  reformed,  if  necessary  (which 
she  denied),  and  her  statutory  estate  in  the  property  be  pro- 
tected and  established  against  the  complainants'  demands.  On 
the  12th  February,  1877;  when  IVIrs.  Kelly  first  learned,  as  she 
alleged,  that  there  was  doubt  or  controversy  as  to  her  interest 
under  the  conveyance  from  said  II.  II.  Slattcr,  she  applied  to  him 
for  a  correction  of  any  mistake  by  the  execution  of  a  new  deed  ; 
and  he  thereupon  executed  to  her  another  deed,  which  was  made 
an  exhibit  to  her  bill,  and  which  she  prayed  might  be  enforced 
and  established  against  the  demands  asserted  by  the  comjilain- 
ants  in  their  respective  bills.  This  deed,  referring  to  the  former 
deed  of  November  6th,  1869,  as  having  been  made  "in  consid- 
eration of  $9,000  to  me  [grantor]  in  hand  paid  1)y  Emma  C. 
Kelly,"  contains  the  following  recitals:  "And  whereas  the 
money  paid  for  said  purchase  of  said  interest  was  the  separate 
statutory  estate  of  the  said  Emma,  derived  to  her  by  inherit- 
ance from  her  father  and  her  uncle,  which  fact  was  well  known 
to  me  at  the  time ;  and  whereas  it  has  been  made  known  to  me 
that  it  is  doubtful  whether  said  conveyance  made  by  me  to  said 
Emma  C.  conveys  to  her  a  statutory  separate  estate,  the  same 
as  the  money  paid  to  me  and  invested  in  the  purchase  of  said 
property ;  and  whereas  it  was  not  contemplated,  at  the  time,  to 
make  any  change  in  the  tenure  of  her  estate  and  property,  but 
the  same  was  an  investment  for  her  of  her  statutory  se|)arate 
estate  ;  and  whereas  the  said  Emma  has  called  on  me  to  reform 
said  conveyance,''  <k.',  and  then  conveys  the  property  to  Mrs. 
Kelly,  "to  have  and  to  hold  as  her  statutory  separate  estate 
under  the  laws  of  Ala])ama." 

The  defendants  to  the  bill  filed  by  Mrs.  Kelly,  Masson  and 
Mrs.  Turner,  interposed  demurrers  to  it,  fo"r  want  of  e(|uity, 
which  the  chancellor  overruled  ;  and  the  three  causes  being  sul> 
mitted  together,  he  held  that  Mrs.  Kelly  was  entitled  to  relief 
— that  her  statutory  estate  conld  not  be  converted  into  an  equi- 
table estate,as  attempted  l)y  the  original  deed  from  II.  II.  Skit- 
ter; that  "neither  Mrs.  Turner  nor  Masson  was  entitled  to  pro- 
tection as  a  honajide  purchaser  for  valuable  consideration  with- 
out notice,  and  that  Mrs.  Kelly  was  entitled  to  a  decree  estal>- 
lishing  and  ])rotecting  her  interest  in  the  property,  under  the 
conveyance  from  H.  II.  Slatter,  as  her  statutory  estate.  He 
therefore  dismissed  the  bills  of  Mrs.  Turner  and  Masson,  and 
rendered  a  decree  in  favor  of  Mi's.  Kelly  under  the  bill  filed 
by  her.  From  this  decree,  Mrs.  Turner  and  jNIasson  each  ap- 
peals, and  assigns  as  error  the  decree  dismissing  their  respective 
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bills,  the  overruling  of  their  demurrers  to  Mrs.  Kelly's  bill,  and 
the  decree  rendered  in  her  favor. 

BoYLES,  Faith  &  Cloud,  and  G.  Y.  Overall,  for  Mrs.  Tur- 
ner, and  John  T.  Taylor,  P.  Hamilton,  and  Thos.  N.  Ma- 
cartney, for  Masson,appellants. — The  deed  of  H.  H.  Slatter  to 
Mrs.  Kelly  shows  a  clear  and  and  unequivocal  intention  to  ex- 
ehide  the  marital  i-ights  of  her  husband,  and  creates  in  her  an 
equitable  estate,  or  separate  estate  by  contract. — Jenkins  v.  Mc- 
Conico,  26  Ala.  213;  Brown  v.  Johnson^  17  Ala.  232,  and  cases 
there  cited ;  Short  v.  Battle;,  62  Ala.  460.  As  to  such  an  es- 
tate, the  settled  doctrine  of  this  court  is,  that  a  married  woman  is 
considered  in  equity  as  ^femme  sole,  and  ca]3able  of  Innding  it  as 
fullv  asif  she  were  sui 'juris. — 17  Ala.  612.  797;  32  Ala"  472; 
34  Ala.  541 ;  40  Ala.  561;  52  Ala.  456.  The  deed  of  Slatter 
was  spi'ead  upon  the  public  records  of  the  county  long  before 
the  appellants'  debts  were  contracted,  and  was  notice  to  all  the 
world  of  the  character  of  Mrs.  Kelly's  estate;  and  persons 
dealing  with  her  had  a  right  to  rely  on  it,  as  the  appellants  did. 
As  against  their  debts,  the  deed  can  not  be  reformed  to  their 
injury,  even  if  an  honest  mistake  were  clearly  proved,  unless  it 
was  also  shown  that  they  are  chargeable  with  notice  of  such 
mistake. — 51  Ala.  478;  49  Ala.  186.  But  a  court  of  equity 
will  not  reform  a  deed  under  any  circumstances,  on  the  evidence 
shown  in  these  cases.  The  attorney  who  wrote  the  deed  is  dead, 
and  there  is  no  proof  of  any  mistake  on  his  part ;  nor,  indeed, 
is  there  any  proof  as  to  what  his  instructions  were.  The  par- 
ties themselves  were  satisfied  with  the  deed,  and  made  no  effort 
to  chano;e  it  until  after  the  rio-hts  of  these  creditors  had  at- 
tached ;  and  they  now  seek  to  avoid  the  legal  consequences  of 
their  deliberate  act,  by  declarations  that  they  did  not  intend 
such  conse(|uences.  Whether  they  intended  the  legal  conse- 
quences which  have  ensued,  is  immaterial,  since  the  evidence 
shows,  in  corrol)oration  of  tlie  deed,  that  they  intended  to  guard 
against  the  improvidence  and  thriftlessness  of  the  husband,  and 
to  de])rive  him  of  all  control  over  the  property  ;  and  they  might 
do  vohuitarily  what  a  court  of  e([uity  would  have  sanctioned  on 
the  application  of  Mrs.  Kelly.  This  is  not  only  true  as  to  the 
interest  which  Slatter  gave  to  his  sister,  but  also  as  to  the  in- 
terest which  was  conveyed  in  consideration  of  the  money  paid. 
At  common  law,  the  husband  might  renounce  his  marital  rights 
in  and  to  his  wife's  property,  and  did  impliedly  renounce  them 
by  failing  to  assert  them.— 38  Ala.  64  ;  29  Ala.  233 ;  28  Ala. 
351;  25  Ala.  415.  In  like  manner,  lie  may  renounce  the  rights 
which  the  law  gives  him  in  his  wife's  statutory  estate;  and 
when  he  does  voluntarily  renounce  them,  especially  under  cir- 
cumstances which  would  have  authorized  his  removal  as  trustee, 
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the  transaction  will  be  nplield  in  equity.     Here,  tlie  liuBband 
was  not  attetnpting  to  acquire  a  greater  interest  in  liis  wife's 

{)ro[)erty,  as  in  Coleman  v.  SmUh  (55  Ala.  -^77);  he  simply*  re- 
inquished  all  his  own  rights,  and  allowed  the  pnmerty  to  be 
settled  as  a  court  of  equity  would  have  settled  it.  That  it  does 
not  lie  with  the  donor  now  to  testify  as  to  his  intentions,  see  51 
Ala.  172.  If  Mrs.  Kelly  did  not  read  over  the  deed,  it  washer 
own  fault,  and  can  not  aifect  third  persons. — 50  Ala.  341 ;  91 
U.  S.  50. 

James  Bond,  contra. — The  deed  of  TI.  II.  Slatter  to  Mrs. 
Kelly,  construed  in  connection  with  the  constitutional  and  stat- 
utory ])rovisions  then  of  force,  as  judicially  construed  by  this 
court  in  its  then  latest  decisions,  created  simply  a  statutory  es- 
tate, as  distinguished  from  an  equitable  estate,  or  separate  estate 
created  by  contract.  The  constitutional  provi,<ion  declared, that 
the  property  of  any  woman,  accpiired  by  her  before  marriage, 
or  to  which  she  might  become  entitled  after  marriage,  *'  by 
gift,  grant,  inheritance,  or  devise,  shall  be  and  remain  her  sep- 
arate estate  and  property,  and  shall  not  be  liable  for  any  debts, 
obligations,  and  engagments  of  her  husband,''  etc.  The  lan- 
guage of  Slatter's  deed  is,  "to  have  and  to  hold  the  said  prop- 
erty,together  with  its  appurtenances,  unto  the  said  p]mma  C.  Kel- 
ly, as  her  sej)arate  property  and  estate,  free  from  the  debts  and  lia- 
bilities of  her  husband  ;'^  following  substantially  the  words  of  the 
constitution.  The  case  of  MolUm  v.  JIartin,  43  Ala.  651,  con- 
struing this  constitutional  provision  in  connection  with  the 
statutes  on  the  subject,  had  been  pronounced  only  a  few  months 
before  the  deed  of  Slatter  was  executed,  and  had  attracted  very 

fenend  attention  on  the  part  of  lawyers  throughout  the  State. 
t  settled  a  rule  of  pro})erty,  and  was  a  decision  of  the  court  of 
last  resort;  and  all  persons,  attorneys  and  their  clients,  liad  a 
right  to  rely  upon  its  binding  authority.  That  case  was  fol- 
lowed by  several  other  decisions  of  this  court,  and  its  authority 
was  not  questioned  imtil,  after  the  lai)se  of  five  or  six  years,  it 
was  overruled  by  S/io/i  v.  BaWe,  52  Ala.  4<>t>,  when  other  judges 
were  on  the  bench.  In  overruliuij  that  decision,  the  later  case 
did  not  overturn  its  ruling  on  the  point  now  in  controversy ; 
and  if  such  had  been  its  necessary  elfect,  or  express  ]>urj)ose,  it 
would  not  be  allowed  a  retros})ective  operation,  so  as  to  over- 
turn acts  done  and  contracts  executed  in  good  faith,  and  in  re- 
liance upon  its  authority. — IlardUjree  v.  Mitchiun,  51  Ala.  154; 
Lyoths  V.  Richmond,  2  Johns.  Ch.  5'.>. 

As  to  the  construction  of  the  deed,  and  its  etfect,  the  case  of 
Molton  V.  Martin  has  not  been  overruled ;  and  it  was  cited  ap- 
provingly in  Coleman  v.  Smith,  55  Ala.  377,  to  the  point  that  the 
wife's  statutory  estate  can  not,  by  any  contract  between  them,  or 


92  SUPKEME  COUET  [Dec.  Term, 

[Turner  V.  Kelly;  Masson  v.  Kelly.] 

any  arrangement  between  them  and  a  third  person,  be  converted 
into  an  equitable  estate.  Any  otlier  construction  would  con- 
travene the  purpose  of  the  constitutional  and  statutory  provis- 
ions, and  violate  the  express  provision  that  the  wife's  property 
"shall  be  and  remain  her  separate  estate,  and  shall  not  be  lia- 
ble for  the  debts  of  her  husband."  The  court  is  asked,  in  this 
case,  to  decide  that  the  parties  did  what  the  law  declares  they 
could  not  do,  and  what  they  testify  they  did  not  intend  to  do. 
As  to  the  $9,000  paid,  the  valuable  consideration  of  Slatter's 
deed,  no  chana^e  of  estate  was  or  could  be  effected  by  the  par- 
ties; and  neither  the  terms  of  the  deed,  nor  any  evidence  in 
the  case,  shows  an  intention  on  their  part  to  create  a  different 
estate  in  the  interest  which  was  voluntarily  conveyed.  The 
intention  as  to  each  interest  was  the  same,  the  terms  used  are 
the  same,  and  the  legal  conclusion  is  the  same.  The  parties 
themselves  were  satislied  with  the  deed  as  written,  and  its  legal 
effect  was  never  questioned,  until  the  decision  in  Short  v.  Bat- 
tle, creating  a  doubt  as  to  its  construction,  gave  rise  to  this  liti- 
gation ;  and  they  hastened  to  correct  any  possible  mistake,  in 
the  light  of  the  new  decisions  of  this  court,  by  a  reformation  of 
the  deed.  The  mistake,  if  any,  was  promptly  corrected  by  the 
grantor,  and  no  relief  is  asked  against  him.  As  against  Mrs.  Tur- 
ner and  Masson,  Mrs.  Kelly  asks  to  have  the  new  deed  from  Slat- 
ter  established  and  enforced,  and  her  trust  estate  in  the  property 
protected.  Mrs.  Turner. is  Mrs.  Kelly's  niece,  and  is  chargeable 
with  actual  notice  of  all  the  facts  connected  with  the  title  to 
the  property  ;  she  knew,  also,  that  the  money  was  borrowed  for 
the  benetit  of  Mrs.  Kelly's  husband,  and  that  her  estate  was  not 
liable  for  it.  The  circumstances  under  which  Masson  bought 
the  note  asserted  by  him,  preclude  him  from  relief  or  protection 
as  a  purchaser  for  valuable  consideration  without  notice ;  and 
the  circumstances  under  which  the  note  was  executed,  conclu- 
sively repel  any  intention  on  the  part  of  Mrs.  Kelly  to  charge 
thereby  her  equitable  estate,  even  if  such  should  be  the  legal 
construction  placed  on  the  deed  fromSlatter. — Jacques  v.  Meth- 
odist  Church,  17  Johns.  548. 

As  to  the  proper  construction  and  operation  of  the  deed  from 
Slatter,  the  appellee  relies  on  the  case  of  Molton  r.  Marthi,  43 
Ala.  fiol,  and  subsequent  cases  adhering  to  it.  As  to  the  re- 
formation of  the  deed,  and  the  protection  of  her  statutory  es- 
tate, she  relies  on  the  cases  of  Sto7ie^\  Hale,  17  Ala.  557;  Za- 
vender  v.  Lee,  14  Ala.  688;  Hogan  v.  Smith,  16  Ala.  600; 
Coleman  v.  Smith,  55  Ala,  377;  Warfr'eM  v.  Bavisies,  38  Ala. 
518. 

BRICK p]LL,  C.  J. — These  causes,  in  all  respects  but  one  in- 
volving the  same  questions,  and  dependent  upon  the  same  state 
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of  facts,  were  argued  and  submitted  together.  The  ol)ject  of 
the  bill  tiled  by  IVIrs.  Turner,  and  of  the  bill  filed  by  Masson, 
is  to  condemn  to  the  satisfaction  of  ])romissory  notes  held  by 
them  respectively,  made  by  Mrs.  Kelly  and  her  husband,  the 
interest  of  Mrs.  Kelly  in  certain  real  estate,  situate  in  the  city 
of  Mobile,  which  is  averred  to  be  her  ecjuitable,  as  distinjj^uished 
from  her  statutory  estate.  The  interest  derived  l)y  Mi's.  Kelly 
Tinder  the  conveyance  from  8.  F.  Slatter,  peiidin*;  these  suits, 
was  sold  under  a  decree  of  the  Court  of  Chancery,  foreclosing 
a  mortgage  (the  validity  and  ])riority  of  which  is  undis])uted), 
executed  by  her  and  her  husband,  to  secure  the  ])ayment  of  the 
purchase-money ;  consequently,  the  controversy  is  now  limited 
to  the  liability  of  the  estate  derived  by  lier  under  the  c<jnvey- 
ance  from  her  brother,  Hope  II.  Slatter,  of  date  November  <Uh, 
1809.  This  conveyance  purports  to  be  made  in  consideration 
of  natural  love  and  affection,  and  of  nine  thousand  dollars  paid 
by  her  in  money.  The  hahenduia  clause  is,  to  have  and  to 
hold  "as  her  separate  property  and  estate,  free  from  the  debts 
and  liabilities  of  her  husband."  At  the  time  of  the  convey- 
ance, the  estate  it  ])asses  was  of  the  value  of  eighteen  thousand 
dollars.  Mrs.  Kelly  liad  a  debt  due  liei-  from  her  brother.  S. 
F.  Slatter,  of  about  forty-five  hundred  dollars,  and  moneys 
coming  to  her  from  the  estate  of  a  deceased  uncle,  in  the  hands 
of  his  executors  in  New  Orleans.  AVitli  this  debt,  and  from 
the  moneys  in  New  Orleans,  the  moneyed  consideration  recited 
in  the  conveyance  was  paid,  the  debt  and  money-  being  her 
statutory  estate.  The  object  of  the  grantor  was  to  make  a  gift 
to  her  of  one-half  of  the  interest,  and  an  investn)ent  of  the 
debt  and  money,  so  that  her  husband  could  not  waste  or 
squander  them. 

A  clear  and  unequivocal  intenti(»n  to  exclude  the  common- 
law  nuirital  rights  of  the  husband — to  create  a  se])arate,  inde- 
pendent ownershij)  in  the  wife,  free  from  the  control  or  inter- 
ference of  the  husband — is  essential  to  the  creation  of  an  ecjui- 
table  separate  estate.  Pai'ticular  language,  technical  forms  of 
expi'ession,  need  not  be  employed,  thougli  they  may  be  more 
api)ropriate,  and  may  not  leave  the  intention  embarrassed  by 
doubt,  or  give  room  for  controversy  as  to  its  existence.  The 
question  is  one  of  intention ;  and  whenever  tiiat  can  be  clearly 
and  certainly  collected  from  the  instrument  creating  the  estate, 
or  from  the  terms  of  a  gift,  the  e<piitable  estate  arises. — Xeic- 
man  v.  Janien^  12  Ala.  29;  Bratrn  r.  Juhtisan,  17  Ala.  232; 
Jeiikhis  V.  McCimteo,  20  Ala.  213.  Nor  is  it  material  in  what 
part  of  the  instrument  the  words  excluding  the  control  and  in- 
terference of  the  husbanil,  and  declaring  the  independent  own- 
ei*ship  of  the  wife,  may  1)9  found.  The  liahentluin  clause  of  a 
deed  may  not  be  the  aptest  place  for  their  insertion;  yet,  if 
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found  there,  and  they  clearly  indicate  an  intention  to  vest  the 
entire  interest  in  the  wife,  exchiding  the  husband,  the  intention 
must  prevail.  The  gift  in  the  present  case,  as  expressed  in  the 
hahendtcm  clause,  is  to  Mrs.  Kelly,  as  her  separate  jyroperty  and 
estate  j  and  excluding  the  right  of  the  husband,  or  ownership 
in  any  other  person  than  the  wife,  creates  an  e(|uitable  separate 
estate.  When  the  word  separate  is  employed,  as  indicating  the 
character  and  quality  of  the  estate  or  ownership  of  a  married 
woman,  it  would  be  difficult  to  understand  it  as  signifying  more 
or  less  than  an  estate  or  ownership  unconnected  with,  severed 
and  disunited  from  her  husband. 

2.  As  to  her  equitable  separate  estate,  the  doctrine  which 
has  prevailed  in  this  court  is,  that  in  a  court  of  equity  sire  is  to 
be  regarded  as  a  femme  sole,  capable  of  binding  the  estate  as 
fully  as  if  she  was  siii  juris,  unless  her  power  is  expressly,  or 
by  necessary  implication,  limited  and  restrained  by  the  instru- 
nrent  creating  the  estate.  Her  engagements  and  contracts, 
whether  verbal  or  written,  with  or  without  seal,  in  the  form  of 
negotiable  paper,  or  of  paper  not  negotiable, — whether  she  is  a 
principal  debtor,  or  a  surety, — are  her  debts  to  the  payment  of 
wdiich  her  equitable  estate  is  liable.  Entering  into  such  en- 
gagements and  contracts,  on  her  own  account  or  credit,  and 
not  on  that  of  her  husband,  the  intention  to  keep  and  perform 
them  must  be  presumed,  as  is  such  intention  imputed  to  those 
who  are  sui  juris,  when  they  enter  into  contracts  and  engage- 
ments. Of  course,  they  are  not  legal  contracts  or  liabilities, 
on  which  i-enredies  can  be  pursued  in  courts  of  law,  nor  do  they 
bind  her  personally.  Her  capacity  is  to  charge  or  bind  her 
equitable  estate ;  and  whiles  it  can  not  be  extended  further,  to 
that  extent  is  plenary,  the  instrument  creating  the  estate  not 
limiting  or  restraining  it. — 2  Brick.  Dig.  86,  §§  211-15;  Sho7't 
V.  Batth,  52  Ala.  456.  Some  dissatisfaction  with  this  doctrine 
was  expressed  in  Nunn  v.  Givhan,  45  Ala.  375 ;  but  it  was 
said,  while  it  could  not  be  extended  to  cases  not  clearly  and 
strictly  within  the  principles  settled  by  former  decisions,  it 
could  not  be  departed  from,  or  overruled.  It  is  too  well  set- 
tled, by  an  unbroken  current  of  judicial  decision,  from  the 
time  the  question  was  first  presented  in  this  court, — is  too  much 
relied  on  in  the  transaction  of  business,  and  the  foundation  of 
the  title  to  too  much  property, — for  any  disturbance  of,  or  de- 
parture from  it,  whatever  may  be  the  individual  opinions  of  a 
judge. 

Whether  the  del)t  to  Mrs.  Turner  was  contracted  through 
the  agency  of  Mrs.  Kelly,  or  of  her  husband ;  whether  the 
money  borrowed  was  applied  to  her  uses,  or  to  the  use  of,  or 
wasted  by  the  husband,  is  not  nuiterial.  She  joined  in  the 
note  given  for  it,  and  she  had  full  capacity,  by  joining  in  it,  to 
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bind  lier  equitable  estate,  whetlier  slie  made  tlie  contract,  and 
was  the  recipient  of  tlie  consideration,  or  whether  her  hnsband 
made  it,  receiving  the  consideration,  and  she  was  oidy  his 
surety.  Standing  in  a  conrtof  equity  as  •afemme  sole,  witli  the 
capacity  to  hold  and  dispose  of  her  ecpiitable  estate,  her  ca- 
pacity to  contract  debts,  and  assume  lial)ilities,  so  far  as  her 
estate  is  concerned,  is  that  of  ^  fhnrne  M)1e  j  and  in  Avhatever 
form,  or  on  whateyer  legal  consideration,  such  debts  are  con- 
tracted, a  court  of  equity  will  charge  the  estate  with  their  satis- 
faction. Not  that  her  contracts  are  yalid  and  operative  only 
as  appointments  of  and  from  the  equital)le  estate;  l)ut  ui)on 
the  broader  ground,  that  as  to  such  estate  she  is  a  femme  sole, 
with  full  capacity  to  contract. —  Ozlei/  r.  IMJieimer,  20  Ala. 
332 ;  Miu^roy  v.  "Barlee.  3  Myl.  tfe  Keene,  209. 

3.  The  debt  preferred  by  Masson  is  the  note  of  Mrs.  Kelly 
and  her  husband,  for  the  second  annual  installment  of  the 
purchase-money  of  the  interest  in  the  real  estate  jnirchased  by 
Mrs.  Kelly  of  S.  F.  Slatter.  At  the  time  of  the  purchase,  she 
paid  in  cash  one-half  of  the  purchase-money,  and  gave  notes,  in 
which  her  husband  joined,  for  the  other  half.  A  conveyance 
in  fee  was  made  to  her,  and  a  mortgage  executed  l)y  her  and 
her  husband  to  secure  the  ])ayment  of  the  notes  given  by  them, 
for  the  unj)aid  ])urchase-nioney.  It  is  insisted,  the  facts  exclude 
any  intention  on  the  part  of  Mrs.  Kelly  to  charge  any  other 
estate  she  may  have  had,  than  that  acquired  by  the  conveyance 
to  her  coteniporaneous  with  the  mortgage,  and  exclude  any 
presumption  that  the  moitgagee  I'elied  on  any  other  security 
than  that  the  mortgage  afforded. 

If  Mrs.  Kelly  had  not  been  under  the  disability  of  cover- 
ture— if  she  had  been  s^ii  jiiris — the  del)t  would  have  imposed 
a  personal  liability ;  the  mortgage  would  have  been  a  simple 
security  for  its  ])ayment.  The  creditor  would  have  been  under 
no  obligation  to  pursue  the  mortgage  security,  to  the  relief  of 
the  dei)tc»r  from  ])ers<^nal  liahility.  If  the  mortgage  security 
proved  uiuivailing,  or  insufficient,  the  debtor  could  not  have 
claimed  the  debt  was  discharged,  or  extinguished.  The  debt 
would  have  continued,  and  whatever  of  estate  he  had,  liable  to 
the  satisfaction  of  del)ts,  would  have  been  liable  to  its  ])ayment. 
When  a  married  woman  is  empowered  with  the  capacity  to 
contract — whenever  the  obligation  of  her  contracts  extends  to 
lier  c(juital)le  estate,  as  fully  and  cojn])letely  as  if  she  were  .^oti 
juris — if  she  gives  a  security  l)inding  a  part  only  of  such 
estate,  upon  what  princi])le.  or  u]ion  what  good  reason,  can  it 
])e  said  that  the  contract  is  o])erative  only  to  the  extent  of  the 
security,  and,  if  that  is  unavailing  or  insufficient,  the  force  and 
obligation  of  the  contract  ]K>rishes.  It  is  not  necessary  to  the 
validity  and  operation  of  her  contracts  that  a  i)urpose  to  charge 
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her  separate  estate  shall  be  expressed,  or  that  she  should  enter- 
tain the  particular  intent  that  it  shall  be  bound.  Xor  is  it  es- 
sential tliat  those  who  deal  with  her  should  rely  exclusively  on 
the  liability  of  her  separate  estate  As  surety  for  her  husband, 
or  for  a  stranger,  her  contracts  bind  her  equitable  estate,  though 
credit  is  extended  as  well  on  the  integrity  and  solvency  of  the 
principal,  as  on  the  liability  equity  will  fasten  on  the  estate. 

If  her  contracts  were  valid  and  operative  only  as  appoint- 
nients  of  and  from  her  estate — if  an  intention  to  bind  the 
estate  was  an  indispensable  element  of  the  contract — it  may  be 
that,  when  a  particular  security  is  given,  the  appointment  would 
be  co-extensive  only  with  the  security,  and  an  intention  to  bind 
any  other  part  of  the  estate  would  be  excluded.  But  it  is  not 
upon  the  ground  of  intention,  or  of  appointment,  that  a  court 
of  equity  proceeds  in  charging  her  equitable  estate.  It  is  upon 
the  broader  ground,  that  as  to  such  estate,  her  caj)acity  not  be- 
ing limited  by  the  instrument  creating  it,  she  is  a  femrae  sole — 
has  a  status  independent  of,  and  separate  from  that  which,  at 
law,  coverture  imposes.  True,  it  is  often  said,  wlien  the  ques- 
tion has  been  presented,  whetlier  contracts  to  bind  her  estate 
should  not  refer  to  or  mention  the  estate,  that  from  her  con- 
tract, independent  of  her  husband,  not  on  his  account  and 
credit,  the  intention  to  bind  lier  estate  would  be  presumed ; 
otherwise  the  contract,  as  to  her,  would  be  without  validity. 
But  it  is  no  where,  in  the  decisions  of  this  court,  affirmed  or 
recognized,  that  an  intention  to  charge  her  estate  is  essential, 
save  so  far  as  sucli  intention  is  a  necessary  element  of  every 
contract  of  a  pei'son  sui  juris — that  the  contract  will  be  kept 
and  performed,  and  if  broken,  that  to  its  satisfaction  whatever 
of  ])ropertv  the  law  sul)jects  shall  be  appropriated,  This  in- 
tention the  law  conclusively  presumes,  and  no  evidence  gain- 
saying it  can  be  lieard,  unless  the  contract,  by  its  own  terms 
and  limitations,  excludes  it.  Adhering  to  the  law,  as  we  tind 
it  settled  \)\  former  decisions,  the  debt  dne  to  Masson  is  charge- 
able on  the  equitable  estate  of  Mrs.  Kelly,  other  than  that  cov- 
ered by  the  mortgage,  which  she  owned  when  the  debt  was 
contracted. 

4.  The  statutes  creating  the  separate  estates  of  married 
women  do  not,  in  terms,  refer  to  the  equitable  separate  estate, 
nor  indicate  any  purpose  to  affect  such  estate,  whether  existing 
at  tlie  time  of  their  enactment,  or  subseipiently  created.  AVith- 
out  interfering  with  the  jus  disponendl  of  donors,  and  of  the 
capacity  of  -a  j'en tine  covert  to  take  and  to  hold,  as  recognized  in 
a  court  of  e<juity,  they  can  not  be  construed  as  extending  to 
the  efjuita1)le  estate.  The  estate  tlie  statute  creates  is  a  legal^ 
not  an  equitable  estate.  All  legal  remedies  for  its  protection 
are  prosecuted  in  the  name  of  the  wife  alone,  and  no  judgment 
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can  be  rendered  affecting  it,  to  which  she  is  not  a  party.  As 
was  observed  in  the  case  of  Warfield  y.  Rwvlsiex^  88  Ala.  518, 
and  as  lias  been  said  substantially  in  other  cases,  property  held 
by  the  wife  under  the  statutes  is  not  her  .separate  e.^tate^  in  the 
broadest  sense  of  that  term.  The  (pialities  and  characteristics 
of  the  two  estates  are  essentially  different.  The  unqualified 
right  of  the  husband  to  receive,  and  to  manage  and  control  the 
statutory  estate,  taking  the  rents,  income  or  profits,  without  the 
consent  of  the  wife,  express  or  iniplied,  without  liability  to  ac- 
count for  them;  a  right  which  she  can  not  impair,  and  which 
can  be  affected  only  by  his  infidelity,  or  incapacity;  the  specific 
mode  of  alienating  it,  in  which  the  husband  must  join  ;  subject- 
ing it  to  a  narrow,  limited  liability  only,  for  debts  founded  on  a 
particular  consideration,  whether  such  del)ts  are  contracted 
through  the  agency  of  either  husband  or  M'ife ;  the  conversi(»n 
of  it  into  a  strictly  legal,  rather  than  an  e<|uitable  estate, — dis- 
tinguish it  from  the  latter  estate,  and  render  it  peculiarly,  as  it 
is  most  often  denominated  in  our  decisions,  a  .sliiUitory  extate. 
With  the  exception  of  some  adjudications  which  have  been  either 
expressly  overruled,  or  have  ceased  to  be  regarded  as  authori- 
tative, the  uniform  course  of  decision  has  been,  that  the  statutes 
"  relate  to,  and  j)rovide  for  estates  of  married  women,  which 
are  made  sepai-ate  by  operation  of  law ;  estates  created  by  de- 
scent, gift,  or  in  souie  other  manner,  without  words  which 
would  have  created  a  separate  estate  before  our  statutes  on  the 
subject ;  and  not  to  estates  which,  independent  of  legislation, 
would  have  been  se{Sarate  by  operation  of  the  instrument  or 
contract  creating  them." — P'lcl'ens  v.  ()Jire/\  29  Ala.  528  ; 
Smith  V.  Smith,  80  x\la.  64-2;  Cannon  v.  Turner,  82  Ala. 
483;  CowUs  e.  Morgan,  84  Ala.  585;  Short  v.  Battle,  52  Ala. 
456.  The  estate  taken  by  JMrs.  Kelly  is,  ccjuseipiently,  by  force 
of  the  terms  of  the  conveyance,  an  e(|uital)le,  not  a  statutory 
estate;  and  her  power  to  bind  it  is  not  derived  from,  or  re- 
strained by  the  statutes,  but  from  the  quality  and  incidetits  of 
the  estate,  as  it  is  by  law  defined  from  the  terms  em])loyed  in 
its  creation. 

5.  The  decree  of  the  chancellor  seems  to  rest  on  the  proj)- 
ositiijn,  that,  as  the  moneyed  consideration  supporting  the  con- 
veyance was  the  statutory  estate  of  the  wife,  the  same  character 
is,  of  necessity,  impressed  on  the  estate  the  conveyance  creates, 
whatever  may  be  its  terms.  The  argument  is,  that  by  no  con- 
tract or  transaction,  in  which  husl)and  and  wife  particij)ate, 
whether  between  themselves  only,  or  with  a  stranger,  can  a 
statutory  be  converted  into  an  e(piitable  estate.  There  are  no 
words  in  the  statute,  forbidding  such  conversion,  nor  are  there 
words  which  authorize  it.  Such  conversion,  it  is  sui)posed.  con- 
travenes the  spirit  and  policy  of  the  statute:  and  as  the  power 
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of  the  wife  over  her  equitable  would  be  larger  than  that  she 
can  exercise  over  the  statutory-  estate,  the  purposes  of  the 
statutes  could  be  defeated.  If  this  be  true,  the  statutes 
must  often  operate  not  only  to  disable  husband  and  wife,  but 
to  lessen  and  narrow  the  power  of  donors  to  determine  the 
character,  quality  and  incidents  of  the  estates  they  may  create. 
Love  and  affection  of  a  brother  for  a  sister,  is  not  only  expressed 
as  a  consideration  for  the  conveyance,  but  is  shown  by  the  evi- 
dence to  have  entered  into,  and  induced  it  as  largely,  as  the 
pecuniary  consideration.  If  it  had  been  the  only  consideration, 
there  could  have  been  no  doubt  that  it  rested  wholly  in  the 
power  of  the  donor,  to  create  an  equitable  or  a  statutory  estate. 
Without  offending  any  law,  he  could  have  imposed  on  the  gift 
such  limitations,  qualities  or  incidents,  as  he  chose,  there  being 
no  attempt  to  create  a  perpetuity.  There  are  no  provisions  in 
the  statute,  which  can  be  supposed  to  lessen  his  power  of  dis- 
position, or  the  capacity  of  the  donee  to  take,  because  the 
pecuniary  consideration  was  derived  from  the  statutory  estate. 
Kor  is  it  the  spirit  or  policy  of  the  statutes  to  impress  upon  the 
estate  of  the  wife,  irrevocal>ly  and  immutably,  a  particular 
character  and  quality,  though  her  necessities  should  require  it 
to  be  changed.  That  such  a  change  may  be  proper  and  neces- 
sary, is  indicated  by  the  facts  of  this  case.  The  controlling 
purpose  of  the  investment  of  the  funds  of  the  wife  in  real 
estate,  was  to  prevent  them  from  passing  into  the  possession 
and  under  the  control  of  the  husl)and,  as  under  the  statute  they 
must  have  passed,  Avho  it  was  feared  would  squander  tliem. 
The  same  consideration  may  properly  liave  induced  the  conver- 
sion of  tlie  title  to  the  real  estate  into  an  eqmtahle  estate,  so 
that  the  wife  alone  would  have  the  right  to  take  its  rents  and 
profits,  and  not  tlie  husband  freed  from  lial)ility  to  account  for 
them.  So  far  from  it  being  inconsistent  with  the  policy  or 
spirit  of  the  statutes,  that  a  statutory  should  be  converted  into 
an  eqvitahle  estate,  in  the  event  of  the  removal  of  the  husljand 
from  the  trusteeship,  the  statute  contemplates,  and  by  its  own 
terms  works  tlie  conversion. — Code  of  1S76.  >j,^  2717-18  ;  LoeJce 
V.  BeU,  57  Ala.  112.  Such  a  conversion  operates  a  deprivation 
of  no  otlier  rights  tlian  such  as  under  the  statute  attach  to  the 
husband,  and  attach  to  him  as  a  trustee  for  the  wife.  He  can 
not  be  compelled  to  assert  these  rights,  nor  to  assume  the  trustee- 
sliip,  a.s  lie  was  not  at  common  law  compelled  to  the  assertion 
of  his  marital  rights.  His  capacity  to  refuse  to  reduce  to  pos- 
session the  choses  in  action  of  the  wife,  or  to  take  as  his  own 
her  pei'sonal  })ro])erty  in  possession,  was  undoubted  at  common 
law.  He  could  repudiate  all  claim  as  Inisband  to  the  property 
of  the  wife,  elect  to  treat,  control  and  hold  it  as  hers ;  and  if  he 
did,  the  title  of  the  wife  was  not  divested,  and  none  accrued  to 
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him.— 2  Brick.  Dig.  73,  §§  65-66.  A  gift  from  the  Imsband  to 
the  wife  was,  if  not  otherwise  expressly  limited,  a  gift  to  lier 
sole  and  separate  nse. — McMillan  v.  Peacock^  57  Ala.  127. 
Now,  if  the  husband  assents,  as  there  is  no  doubt  he  did  in  the 
present  case,  to  an  investment  of  the  moneys  of  the  wife,  her 
stotuioj'ij  estate,  in  the  purchase  of  real  estate,  and  a  convey- 
ance to  the  wife,  which  excludes  his  trusteeship  and  rights  un- 
der the  statute,  there  is  no  one  who  can  justly  complain,  as 
there  was  none  who  could  justly  complain  at  common  law,  if 
he  waived  and  abandoned  his  marital  rights.  And  if  it  be,  that 
there  was  just  cause  to  apprehend  a  waste  and  loss  of  the  funds 
of  the  wife,  because  of  his  improvidence  and  incapacity  to  con- 
trol them  discreetly,  there  was  cause  of  removal  from  the  trustee- 
ship, and,  in  the  event  of  his  removal,  the  statutory  would  have 
been  converted  into  an  equitable  estate.  Then,  under  that 
state  of  facts,  the  conveyance  accomplished  no  more  than  could 
have  been  obtained  l)v  a  decree  of  a  court  of  equity.  Parties 
may  voluntarily  do  that  which  a  court  of  equity  would  order 
done,  and  if  they  do,  the  court  will  support  their  acts.  We 
hold,  that  the  character  and  quality  of  the  estate  created 
by  tlie  conveyance  to  Mrs.  Kelly,  is  not  to  be  <^'hanged,  because 
the  pecuniary  consideration  entered  into  it  was  her  statu- 
tory estate.  The  dietum  in  Coleman  v.  Smithy  55  Ala.  377, 
that  a  statutory  can  not  be  converted  into  an  eyuitahle  estate, 
must  not  be  regarded  as  authoritative,  save  so  far  as  it  may  be 
applicable  to  contracts  between  husband  and  wife  for  an  ex- 
change of  pro])erty,  or  by  which  the  husband  acquires,  or  seeks 
to  ac(piire,  an  interest  in  the  statutory  estate  of  the  wife. 
Reel  v.  Overall,  39  Ala.  138. 

6.  The  cross-bill  filed  by  Mrs.  Xelly,  for  a  reformation  of 
the  conveyance  to  her,  can  not  be  maintained.  When  there 
has  been  an  innocent  omission  or  insertion  of  a  material  stipula- 
tion, contrary  to  the  mutual  intention  of  the  parties  to  a  written 
instrument,  a  court  of  ecjuity,  on  !j  timely  ajq^lication.  after  the 
discovery  of  the  mistake,  will  interfere  for  its  cori-ection.  Re- 
lief will  be  granted,  however,  only  when  there  is  a  plain  mis- 
take, clearly  made  out  by  satisfactory  proofs. — 1  Story's  Eq. 
§§  155-57.  It  is  the  intention  of  the  ])arties  at  the  time  the 
contract  is  executed,  which  is  to  be  considered  and  ascertained, 
and  not  what  they  could  or  would  have  done,  if  they  had  antici- 
pated subsequent  developments,  orconsecjUences,  resulting  from 
the  contract.  The  substance  of  the  evidence  is  no  more  than  a 
disclaimer  now  by  the  parties,  of  all  intention  to  change,  by  the 
conv^eyance,  the  tenure  of  Mrs.  Kelly's  estate — to  convert  it 
into  an  equitahU  estate.  It  is  not  uj>on  evidence  of  this  kind  a 
court  of  equity  will  reform  a  solemn  instrument,  which  has 
been  spread  upon  the  public  records,  inviting  transactions  with 


100  SUPREME  COURT  [Dec.  Term, 

[Terrell  v.  Cunningham.] 

the  grantee,  from  which  innocent  parties  must  suffer,  if  the  re- 
formation is  made. 

The  decrees  of  the  chancellor  mnst  be  reversed,  and  the 
causes  i-emanded,  for  further  proceedings  in  conformity  to  this 
opinion. 

STOXE,  J.,  dissenting. — I  do  not  concur  in  the  foregoing 
opinion.  I  do  not  think  that  Mrs.  Kelly,  l>y  private  act,  such 
as  was  adopted  in  this  case,  could  convert  her  statutory  separate 
estate  into  an  equitable  estate.  The  record  shows  that  her 
brother,  Slatter,  conveyed  a  one-half  interest  in  the  property  to 
her  by  gift.  In  the  title  he  made  to  her  he  employed  words 
excluding  the  marital  rights.  This  undivided  half  interest  she 
acquired  and  held  by  virtue  of  that  conveyance,  and  it  was  and 
is  her  equitable  estate.  Her  contracts  fastened  a  charge  on 
that  undivided  half  interest.  The  other  undivided  half,  being 
her  statutory  estate,  she  did  not  charge  by  her  notes  and  mort- 
gages.— Code  of  1876,  §  2709;  Coleman  v.  Smith,  55  Ala.  368. 


Terrell  v,  Cuiiniiigliani, 

Sill  in  Equity  for  Partition  of  Lands,  and  to  enforce  Lien 
for  Money  Avxird  on  former  Partition  under  I^rohate 
Decree. 

1.  Devhe  of  csUde  for  life,  irith  remainder  to  "  nearest  of  kin  hii  blood." 
Under  a  devise  to  the  testator's  two  daughters,  "  to  be  held  and  kei>t  for 
their  sole  and  separate  use  and  l)enefit  respectively  during  their  respec- 
tive lives,  and  after  their  death  to  go  to  their  nearest  (if  kin  by  V)lood," 
the  daughters  take  an  estate  for  life,  with  remainder  to  their  children  as 
purchasers, 

2.  Partition  of  lands  under  probate  decree  ;  avard  of  money  to  equalize 
shares. — The  Probate  Court,  tinder  its  statutory  power  to  make  partition 
of  lands  among  several  tenants  in  common  (Code,  §§  34!»7-.>'i08 ;  Kev. 
Code,  ^6  .310o-.S114),  can  not  make  a  division  into  unecjual  shares,  and 
award  a  sum  of  money  to  equalize  them;  but  tlic  parties  in  interest  may 
adopt  and  accjuiesce  in  such  partition,  taking  and  holding  possession  in 
severalty  of  the  shares  allotted  to  them  resj)ectively:  and  when  such 
possession  has  been  held  for  a  length  of  time  sutlieient  to  establish  the 
fact  of  such  ac(iiiiescence,  a  court  of  e(;u.ty  will  uphold  the  partition, 
and  enforce  it  in  its  integrity. 

3.  Same;  iidtare  of  sxrh  airard,  and  irfien  barred  bi/  lapse  of  time,  or 
statute  of  limitations. — AVliere  the  parties  have  adopted  and  acquiesced 
in  such  une(|ual  partition,  the  award  of  a  stun  of  money  to  ecpialize  the 
shares,  charged  on  the  greater  in  favor  of  the  less,  is  iii  the  nature  of  a 
vendor's  lien  for  unpaid  purchase-money,  and  is  governed  ])y  the  same 
rules  as  to  lajiseof  time  and  the  statute  of  limitatiDUs. 

4.  Same;    where   one  party  has   life-estate  only,    uitJi    remainder    to 
Vol.  lxx. 
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chihlrni. — If  one  of  the  parties,  to  whom  the  smaller  share  is  allotted, 
has  only  an  estate  for  life,  with  remainck'r  to  his  children  at  his  death, 
he  takes  only  an  estate  for  life  in  the  money  awarded  to  make  his  share 
equal  to  the  others ;  a  ])ayment  of  the  money  to  him  would  not  discharge 
theliahilitv;  and  the  rifrht  of  the  remainder-men  t^>  enforce  the  charge 
on  the  lands  would  not  accrue  until  the  death  of  the  tenant  for  life. 

5.  Liability  for  rents,  as  bctveen  tenants  in  common. — As  between 
tenants  in  common  of  lands,  where  there  has  been  no  actual  ouster  or 
eviction,  one  is  not  liable  to  the  other  for  mere  use  and  occupation,  unless 
there  was  a  contract  or  agreement  to  pay  rent,  or  unless,  the  premises 
being  rented  out,  one  received  more  than  his  share  of  the  rents. 

Appeal  from  the  Chancery  Court  of  Ehiiore. 

Heard  before  the  Hon.  Charlks  Turner. 

The  original  bill  in  this  case  was  tiled  on  the  28th  August, 
1874,  by  Andrew  J.  Terrell  and  others,  children  of  Sarah  A. 
and  Andrew  J.  Terrell,  both  deceased,  and  grand-children  of 
Abel  Haggerty,  deceased,  against  Mrs.  Susan  A.  Cunningham 
and  her  husband,  W.  L.  Cunningham  ;  and  sought  a  partition  of 
certain  lands,  which  Jackson  Haggerty,  deceased,  had  devised 
to  his  two  sisters,  Mrs.  Terrell  and  Mrs.  Cunningham,  with  an 
account  of  the  rents  and  profits  received  by  each  of  the  parties 
respectively  ;  and  also  to  enforce  a  charge  or  lien  on  these  lauds, 
with  others,  on  account  of  a  sum  of  money  awarded  by  com- 
missioners, who  were  appointed  b}'  the  Probate  Court  to  make 
a  partition  of  the  lands  which  had  belonged  to  said  Abel  Hag- 
gerty at  the  time  of  his  death,  and  whicli  were  devised  by  him 
to  his  tliree  children,  Jackson  Haggerty,  Mrs.  Terrell,  and  Mi's. 
Cunningham,  as  hereinafter  more  particularly  stated.  \Y.  T. 
Hatchett,  who  claimed  an  interest  in  a  portion  of  the  lands, 
under  a  mortgage  executed  by  Cunningham  and  wife,  was  also 
made  a  defendant  to  the  bill ;  but,  as  the  case  is  here  presented, 
it  is  unnecessary  to  notice  his  claim. 

Abel  Haggerty  died  in  Montgomery  county,  where  he  re- 
sided, some  time  prior  to  April,  1853 ;  and  his  last  will  and 
testament  was  there  duly  proved  and  admitted  to  prol)ate  on 
the  2r)th  April,  1853.  The  5th  item  of  said  testator's  will  was 
in  these  words :  "  All  my  real  estate  in  the  county  of  Mont- 
gomery, except  some  lots  in  the  old  town  of  Fort  Jackson,  I 
give  to  my  son,  Jackson  Plaggerty,  and  my  daughters,  Sarah  A. 
Terrell  and  Susan  A.  Cunningham,  to  be  ecpially  divided  be- 
tween them ;"  and  the  8th  item  was  in  these  words:  "All  the 
estate,  property,  money,  or  things  of  value,  which  my  daughters 
receive,  or  may  be  entitled  to  from  my  estate,  the  respective 
shares  of  Sarah  A.  Terrell  and  Susan  A.  Cunningham  are  to  be 
held  and  kept  for  the  sole  and  separate  use  and  benetit  of  each 
of  my  said  daughters  respectively,  dm-ing  their  respective 
lives,  and  at  their  death  to  go  to  their  nearest  of  kin  by  blood." 
On  the  4th  May,  1853,  letters  testamentary  on  the  will  and 
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estate  of  said  Abel  Ilaggerty  were  duly  granted  to  A.  J.  Ter- 
rell, the  father  of  the  complainants,  who  was  one  of  the  persons 
therein  named  as  executors;  and  he  took  charge  of  the  estate 
as  such  executor.  Jackson  Ilaggerty  afterwards  died,  at  what 
particular  time  is  not  shown ;  and  by  his  last  will  and  testament, 
which  was  duly  proved  and  admitted  to  probate  on  the  30th 
December,  185-i,  and  of  which  A.  J.  Terrell  and  W.  L,  Cun- 
ningham were  appointed  the  executors,  lie  devised  his  entire 
estate,  real  and  personal,  after  payment  of  his  debts,  to  his  two 
sisters,  Mrs.  Terrell  and  Mrs.  Cunningham,  "to  be  kept  for 
their  sole  and  separate  use,  and  the  use  of  their  heirs." 

On  the  28tli  April,  1855,  A.  J.  Terrell,  as  the  executor  of 
the  last  will  and  testament  of  Abel  Ilaggerty,  filed  his  petition 
in  the  Probate  Court  of  Montgomery,  asking  the  appointment 
of  commissioners  to  divide  and  jjartition  the  real  estate  among 
the  parties  interested  under  the  will ;  and  connnissioners  were 
appointed  as  prayed,  who  divided  the  lands  into  three  unequal 
shares,  valued  respectively  at  $-1,930.25,  $7,108.20,  and  $7,- 
791.76,  and  awarded  against  the  larger  shares,  in  favor  of  the 
smallest,  the  sums  of  $498.13  and  $1,181.69  respectively,  to 
equalize  the  shares ;  and  the  shares  then  being  drawn  by  lot, 
the  smallest  share  was  awarded  to  Mrs.  Terrell,  the  next  to 
Mrs.  Cunningham,  and  the  largest  to  said  A  J.  Terrell  and 
W.  L.  Cunningham  as  the  executors  of  the  last  will  and  testa- 
ment of  Jackson  Ilaggerty,  deceased.  The  partition  thus  made 
by  the  commissioners  was  reported  by  them  to  the  Probate 
Court,  and  was  in  all  things  ratified  and  confirmed  by  the  court, 
on  the  2Sth  August,  1855.  The  bill  alleged,  and  the  answer 
admitted,  that  Terrell  and  wife  and  Cunningham  and  wife  each 
took  possession  of  the  shares  allotted  to  the  wives  respectively, 
and  continued  in  undisturbed  possession  up  to  the  filing  of  the 
bill.  As  to  the  land  allotted  to  Terrell  and  Cunningham  as 
executors  of  the  will  of  Jackson  Ilaggerty,  deceased,  the  bill 
alleged  that  they  were  held  by  said  Terrell  and  Cunningham 
jointly  as  executors  until  the  death  of  Terrell  in  1870,  and 
afterwards  by  Cunningham  as  sole  acting  executor ;  while  the 
answer  of  Cunningham  and  wife  insisted  that  these  lands  were 
held  and  cultivated  by  said  Terrell  alone  during  his  life,  or  were 
rented  out  by  him,  and  went  into  the  possession  of  the  com- 
plainants on  his  death.  Mrs.  Terrell  died,  intestate,  in  1865. 
The  bill  prayed  a  partition  of  the  lands  allotted  as  the  share  of 
Jackson  llaggerty's  estate,  and  an  account  of  the  rents  and 
profits;  and  also  sought  to  enforce  a  lien  against  the  lands 
allotted  to  Mrs.  Cunningham  for  $498.13,  the  sum  awarded" 
against  it  in  favor  of  the  sliare  awarded  to  Mrs.  Terrell,  and  a 
similar  lien  against  the  half  of  the  Jackson  Ilaggerty  lands 
which  might  be  allotted  to  Mrs.  Cunningham  under  the  parti- 
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tion  sonfi^lit  by  tlie  bill,  for  one-lialf  of  the  81,181.70  awarded 
against  that  share  in  favor  of  Mrs.  TerrelPs  share,  alle<;iii<;  that 
these  sums  had  never  been  paid.  The  answer  allefjed  that  tliese 
sums  had  been  paid,  or  satisfied  by  moneys  whicli  Terrell  had 
received  as  executor,  and  had  never  accounted  for ;  and  there 
was  a  demurrer  to  the  bill,  so  far  as  it  sought  relief  as  to  these 
matters,  for  want  of  ec^uity,  and  because  the  claim  was  barred 
by  the  la])se  of  time  and  the  statute  of  limitations. 

The  chancellor  overruled  the  demurrer  for  want  of  efjuitv, 
but  held  the  complainants'  claim  to  relief,  as  to  the  money 
awarded  bv  the  connnissioners  on  the  original  partition,  barred 
by  the  statute  of  limitations;  and  on  final  hearing,  on  pleadings 
and  proof,  he  ordered  a  partition  of  the  lands  awarded  to 
Jackson  Haggerty,  and  an  account  of  the  rents  and  ])rofits. 
Under  the  reference  to  the  register,  he  reported,  ''  that  A.  J. 
Terrell  occupied  130  acres  of  the  cultivated  lands  on  said  tract, 
from  1854  to  1870,  the  date  of  his  death,  and  the  rent  of  said 
lands  during  that  time  was  worth  ^S  per  acre,  making  8*s!24(>; 
that  he  occupied  35  acres  of  said  tillable  lands  from  1803  to 
1870,  the  rent  of  which  was  worth  ^4  per  acrp,  making  ^980; 
that  his  heirs,  and  persons  claiming  through  him,  have  occupied 
165  acres,  from  1870  up  to  the  ])resent  time,  which  were  worth 
$2  per  acre,  making  ^2,970;  that  W.  L.  Cunningham  occupied 
130  acres,  from  1854  to  1863,  which  were  worth  s2  per  acre 
rent,  making  s2,925 ;  and  that  said  Cunningham  occupied  90 
acres  of  the  tillal)le  land  on  said  tract,  from  1^63  to  the  present 
time,  which  were  worth  $1.50  per  acre  rent,  making  $12,100." 
There  being  no  exceptions  to  this  report,  it  was  in  all  things 
confirmed  by  the  chancellor;  and  he  thereupon  rendered  a  de- 
cree in  favor  of  Mrs.  Cunningham  for  $1,OOS.19,  as  the  balance 
due  her  on  account  of  the  rents  and  profits,  and  charged  it  on 
the  lands  allotted  to  the  complainants  under  the  foriner  decree. 

The  appeal  was  sued  out  by  the  complainants,  who  assign  as 
error  the  decree  refusing  relief  as  to  the  money  awarded  on  the 
original  partition,  and  tlie  decree  charging  them  with  rents  and 
profits. 

R.  M.  AVili.taSisox,  w"ith  J.  M.  P\m,k\kr,  and  Tiros.  G. 
JoNKs,  for  appellants. — Although  the  uneipuil  partition,  and 
the  award  of  money  to  equalize  the  shares,  were  unauthorized 
by  the  statute;  yet  the  })arties  adopted  and  ac(juiesced  in  the 
partition  as  made,  thereby  ratifying  and  validating  the  proceed- 
ings— Alien  i\  Tidnei/,  19  Ala.  OS;  ^lontijomenj  v.  Gordon^ 
51  Ala.  377.  The  separate  estate  which  Mrs.  Cunningham 
holds  under  the  will  of  her  father,  being  an  ecpiitable  estate,  is 
liable  for  the  liability  thus  created,  as  if  she  were  sole  and  un- 
married.— CoUins  V.  Rudolph,,  19  Ala.  616 ;  Baker  r.  Greijory^ 
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28  Ala.  544;  Guntet^  v.  WiUiaras,  40  Ala.  561.  The  statute 
of  limitations  does  not  apply  to  the  case,  and  the  only  bar  to 
relief  would  be  the  presumption  of  payment  arising  from  lapse 
of  time  after  the  expiration  of  twenty  years. — Bizzell  v.  JVix, 
60  Ala.  281 ;  Chapman  v.  Zee,  64  Ala,  483 ;  Mc Arthur 
V.  Carrie,  32  Ala.  75;  High  v.  Worley,  40  Ala.  171.  There 
was  no  liability  for  use  and  occupation,  under  the  facts  shown 
by  the  record. — Freeman  on  Co-Tenancy  and  Partition,  §^  258, 
269-77.  The  order  of  reference  being::  erroneous,  no  exception 
to  the  register's  report  was  necessary. — Bohe  v.  SticTcney, 
36  Ala.  482. 

Watts  &  Sons,  contra. — The  partition  proceedings  were 
void,  not  only  for  want  of  authority  in  the  commissioners  and 
the  court  to  make  an  unequal  division,  and  to  award  a  sum  of 
money  to  balance  the  disparity,  but  because  the  necessary 
parties  were  not  before  tlie  court,  and  they  could  not  be  bound 
by  any  action  on  the  part  of  those  who  were  before  the  court. 
Mrs.  Terrell  and  Mrs.  Cunningham,  having  each  only  a  life- 
estate,  could  not,  consent  to  a  partition  which  would  prejudice 
the  rights  of  the  remainder-men,  and  the  executors  of  Jackson 
Haggerty's  will  had  no  authority  to  bind  the  persons  interested 
in  his  estate ;  and  these  parties  having  no  authority  to  make  a 
valid  partition,  their  acquiescence  in  a  division  which  was  illegal 
and  void  could  not  create  any  rights  or  liabilities  binding  on 
the  remainder-men.  If  validity  was  imparted  to  the  proceed- 
ings by  such  acquiescence,  then  they  must  be  upheld  in  their 
integrity,  and  payment  of  the  sums  awarded  to  Terrell  and 
wife,  according  to  the  terms  of  the  award,  would  discharge  the 
liability  on  the  other  shares.  Terrell  was  the  sole  acting 
executor  of  Jackson  Haggerty's  will,  and  the  implied  promise 
to  pay  the  sum  awarded  against  that  share,  if  such  promise  is 
to  be  implied,  is  a  promise  by  himself  as  executor,  to  himself 
as  trustee  of  his  wife  ;  and  being  both  promisor  and  promisee, 
and  having  assets  in  his  hands,  the  presumption  of  payment 
arises,  and  the  debt  is  discharged. —  ^Vhit worth  v.  Oliver-, 
39  Ala.  286-93.  Moreover,  Jackson  Haggerty's  lands  were 
devised  to  Ins  sisters,  subject  to  the  payment  of  his  debts ;  and 
if  this  award  was  a  valid  charge  on  them,  the  complainants 
took  the  lands  subject  to  the  charge. — 3  Gratt.  148 ;  59  Ala. 
139  ;  7  Paige,  421 ;'  6  Paige,  383. 

The  sum  awarded  against  Mrs.  Cunningham's  share  has  been 
fully  paid  by  the  rents  and  profits  realized  by  Terrell  and  Avife, 
as  ascertained  l)y  the  chancellor's  decree ;  and  if  they  had 
authority  to  create  such  a  liability,  they  had  equal  power  to 
receive  payment  of  it.  Although,  under  the  recent  case  of 
Bizzell  V.  A7a;,  decided  since  the  case  was  submitted  to  the 
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chancellor  on  the  denmrrer,  he  erred  in  holdin*;  the  statute  of 
limitations  a  bar  to  relief  as  to  the  awards  in  money;  yet  it  is 
evident  that  the  decree  does  substantial  justice,  an  arithmetical 
calculation  showing  that  the  balance  found  due  by  the  iinal  de- 
cree, founded  on  the  register's  report,  was  ascertained  by 
including  these  money  awards ;  thus  correcting  the  error  in  the 
former  decree,  when  made  to  apj)ear  by  the  decision  in  Bhzell 
■y.  Nix.  Besides,  the  assignments  of  error  founded  on  that  de- 
cree can  not  be  considered,  an  appeal  from  it  l)eing  l)arred  be- 
fore the  appeal  was  sued  out. 

STONE,  J.  -Under  the  will  of  Abel  Ilaggerty,  the  interests 
which  Mrs.  Sarah  A.  Terrell  and  Mrs.  Susan  A.  Cunningham 
took  in  the  lands  devised  to  them  severally,  were  directed  "to 
be  held  and  kept  for  the  sole  and  se])arate  use  and  benefit  of 
each  of  my  said  daughters  respectively  during  their  respective 
lives,  and  after  their  death  to  go  to  their  nearest  of  kin  by 
blood."  The  complainants  in  this  suit  are  the  children,  and  all 
the  children,  of  Mrs.  Terrell.  She  died  in  1865.  There  can 
be  no  (juestion,  that  under  this  will  the  daughters  took  a  life- 
estate,  and  only  a  life-estate,  in  the  lands  devised  to  them  by 
their  father,  Abel  Haggerty;  and  that,  at  the  death  of  Mrs. 
Terrell,  her  children,  complainants  in  this  hill,  took  title  to  the 
share  devised  to  their  mother,  as  remainder-men  under  the  will 
of  testator;  and  that  as  to  the  third  part  .<o  devised  by  Abel 
Haggerty,  they  did  not  take  by  inheritance  from  their  mother. 
She  had  no  transmissible  estate.  The  children  are  in  by  virtue 
of  their  own  title,  as  purchasers,  and  not  as  heirs  of  their 
mothei*.  To  the  nearest  of  kin  hyhlood  oi  a  tirst  taker,  to  whom 
a  life-estate  is  expressly  limited,  and  to  take  effect  at  the  ter- 
mination of  that  life-estate,  is  not  too  remote. 

Under  proceedings  instituted  and  had  in  the  Probate  Court, 
the  lands  devised  to  the  two  daughters,  and  to  Jackson  Hag- 
gerty, their  l)rother,  were  partitioned  into  three  jiarcels  in  18.55. 
Before  that  time,  Jackson  Haggerty  had  died  ;  and  Terrell  and 
Cunningham,  husbands  of  his  sisters,  were  executors  of  his  will. 
By  his  will,  Jackson  Haggerty  provided  for  the  payment  of  his 
debts,  and  devised  and  bequeathed  the  residue  of  his  estate 
equally  to  his  two  sisters,  Mrs.  Terrell  and  Mrs.  Cunningham. 
By  the  terms,  proceedings  and  decree  of  jiartition,  one  sluire 
was  allotted  to  Mrs.  Terrell,  one  to  Mrs.  Cunningham,  and  the 
remaining  share  to  Terrell  and  Cunningham  as  executors.  The 
shares  were  unequal  in  value.  The  share  allotted  to  the  execu- 
tors of  Jackson  Ilaggerty  was  valued  at  $T,T'»1.7fi  ;  that  to  ^[i-s. 
Cunningham,  at  r^7,108.20;  and  that  t(»  Mi-s.  Terrell,  at  8-1,- 
930.25.  To  ecpialize  these  values,  there  would  be  due  to  the 
share  which  was  allotted  to  Mrs.  Terrdl,  from  the  sliare  allot- 
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ted  to  Mrs.  Cunningliam,  S498.13;  and  from  tlie  share  allotted 
to  Jackson  Ilaggerty's  estate,  ^1,181.69.  For  these  several 
sums  to  equalize  the  values,  there  was  a  decree  of  the  Probate 
Court  that  they  should  be  severally  paid  to  Mrs.  Terrell.  If 
they  were  in  fact  paid,  we  are  not  informed  of  it.  But  this 
question  is  immaterial,  as  we  shall  hereafter  show. 

The  authority,  conferi-ed  by  statute  on  the  Probate  Court,  to 
make  partition  of  lands  among  tenants  in  common,  is  statutory. 
Code  of  1886,  §J;  3497  et  seq.  It  confers  no  power  on  that 
court  to  make  partition  without  a  sale,  unless  the  lands  can  be 
divided  into  shares  of  equal  value.  It  follows,  that  the  decree 
of  the  Prol)ate  Court,  ordering  Mrs.  Cunningham  and  the  exe- 
cutors of  Jackson  ITaggerty,  or,  rather,  the  shares  allotted  to 
them,  to  be  charged  with  balances  in  favor  of  Mrs.  Terrell,  to 
equalize  their  several  shares,  was,  as  a  decree,  without  authority. 
But  the  parties  acquiesced  in  the  partition,  took  possession  un- 
der it,  and  ever  afterwards  occupied  severally,  according  to  the 
lines  of  division  thus  ascertained.  This  several  possession  and 
occupancy  continued,  without  disturbance  or  complaint,  so  far 
as  we  are  informed,  until  this  bill  was  filed,  about  nineteen  years 
afterwards.  We  are  not  informed  there  has  yet  been  any  in- 
terference with  these  several  possessions.  JS^ow,  notwithstand- 
ing such  partition  by  commissioners  is  invalid,  for  want  of  au- 
thority in  tlie  Probate  Court  to  make  it;  yet,  if  the  parties 
adopt  the  division  with  its  terms,  as  made  by  the  commissioners, 
and  act  on  it,  or  make  partition  and  distribution  among  them- 
selves upon  the  same  terms,  they  will  be  bound  by  it.  And, 
where  tliere  has  been  adoption  of,  and  acquiescence  in  the  par- 
tition and  distribution,  for  a  sufficient  length  of  time  to  con- 
vince the  court  there  was  an  acquiescence,  such  partition  or 
distribution  will  be  upheld,  and  enforced  in  its  integrity.  We 
need  scarcely  add,  the  acquiescence  in  this  case  is  sufficiently 
long.  On  these  questions,  there  is  substantially  no  difference 
between  the  strong  averments  of  the  bill,  and  the  case  made  in 
the  defense. — Allen  v.  Raney^  19  Ala.  ^^ ;  Teat  v.  Lee,  8  Por. 
507;  Jones  v.  Jemison,  4  Ala.  632;  Duval  v.  Chaudron,  10 
Ala.  391 ;  Mimigoniery  v.  Gordon,  51  Ala.  377. 

By  virtue  of  the  partition,  effected  as  shown  above,  the  lands 
partitioned  off  to  Mrs.  Cunningham  became  debtor  to  the  in- 
terest allotted  to  Mrs.  Terrell  in  the  sum  of  §498.13,  and  the 
lands  apportioned  to  the  estate  of  Jackson  Ilaggerty,  in  the 
sum  of  si, 181. 69;  one-half  of  which  last  named  sum,' §590.84, 
would  be  due  from  the  lialf-interest  in  the  Jackson  Ilaggerty 
land  which  shall  be  allotted  to  Mrs.  Cunningham,  in  the  parti- 
tion under  Jackson  Ilaggerty-s  will.  This  is  an  original  liability, 
existing  against  the  land  as  held  and  owned  by  Jackson  Ilag- 
gerty's  estate,  because  in  the  division  there  was   that    mucli 
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more  assigned  to  bis  estate,  than  his  legitimate  one-tliird  under 
Abel  Ilaggerty's  will.  It  has  the  nature  of  purcbase-nionev, 
for  it  represents  the  excess  over  their  respective  thirds,  which 
Mrs.  Cunningham  and  Jackson  Ilaggertj's  estate  acquired  in 
partition.  They,  by  the  uneciual  division,  became  ecjuitable 
purchasers  of  such  excess,  and  the  balances  to  etiualize,  described 
above,  are  tiie  ])urchase-money  promised  therefor, — B'lZzeU  v. 
N'vx,  60  Ala.  281 ;  Chapman  v.  Lee,  (>4  Ala.  483, 

Mrs.  Terrell  taking  only  a  life-estate  in  the  lands  under  her 
father's  will,  it  follows,  that  these  balances  to  ecjualize  did  not 
become  her  absolute  property.  She  had  but  a  life-estate  in 
them,  remainder  to  her  children,  as  her  next  of  kin  by  blood. 
If  the  principal  sums  had  been  paid  to  her,  it  would  not  have 
discharged  the  lial)ility.  She  was  entitled  only  to  the  interest 
during  her  life ;  and  at  her  death,  wlien  the  title  to  the  lands 
vested  in  her  children  as  renuiinder-men,  their  right  to  denumd 
the  principal  of  the  balances  to  equalize  also  accrued.  They 
could  be  treated  only  as  money,  and  such  is  the  rule  when  a 
life-estate,  with  remainder  over,  is  created  in  money  assets. 
Mamn  v.  Pate,  34  Ala.  379. 

It  is  objected  to  the  present  bill,  so  far  as  it  seeks,  by  an  en- 
forcement of  the  vendor's  lien,  to  collect  the  said  balances  to 
equalize,  that  it  is  barred  by  staleness,  and  by  the  statute  of  limita- 
tions. The  rights  of  the  present  complainants  to  claim  said 
sums,  did  not  accrue  until  the  death  of  their  mother  in  1865. 
The  present  bill  was  tiled  in  1874.  There  is  nothing  in  this 
objection. — BizzeU  v.  Nix,  mipra  ',  Clui2>inan  v.  Lee,  xnjyra. 
The  complainants  were  entitled  to  relief  as  to  the  said  balances 
to  equalize. 

The  chancellor  also  erred  in  the  decretal  order  he  rendered 
on  defendant's  petition,  filed  November  23d,  1877.  That  peti- 
tion asked  for  a  reference  and  report  as  to  the  ])roportion  of  the 
Jackson  Ilaggerty  land  which  had  been  used  res])ectively  by 
Terrell  and  Cunningham,  and  the  value  of  the  several  users,  as 
well  as  of  the  rents.  It  covered  the  entire  time — that  during 
the  lives  of  Mr.  and  Mrs.  Terrell,  as  well  as  the  use  and  occu- 
pation by  the  remainder-men.  The  decretal  order  of  reference 
was  general,  also  covering  the  whole  ground  ;  and  under  it, 
without  violating  its  directions,  the  register  stated  an  account 
of  the  use  and  occupation,  and  of  the  rents,  from  1854  down  to 
the  taking  of  the  account.  The  decretal  order  sliould  have 
limited  the  inquiry  to  the  rents  realized  by  the  complainants  in 
this  suit,  since  their  right  to  the  possession  accrued,  and  since 
their  possession  was  actually  taken.  They  are  not  res})onsible 
for  rents,  other  than  those  received  by  themselves.  The  Jack- 
son Ilaggerty  lands  were  devised  to  the  sole  and  separate  use 
of  his  sisters ;  and  if  Mr.   Terrell,  father  of  the  conqjlainants, 
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possessed  any  of  the  lands  after  their  mother's  death,  he  was 
a  mere  wrong-doer,  and  they  are  not  responsible  for  it.  And  if 
the  complainants  and  Mrs.  Cunningham  occupied  the  lands, 
although  in  unequal  quantities ;  yet,  if  there  was  no  actual 
ouster,  or  eviction,  of  one  tenant  in  common  by  the  other, 
neither  is  liable  to  the  other  for  mere  use  and  occupation,  un- 
less there  was  a  contract  or  agreement  to  pay  rent,  or  unless, 
upon  a  letting  of  the  premises,  one  tenant  in  common  actually 
realized,  in  rents  collected,  an  undue  proportion  of  the  use  and 
occupation  and  rents.  The  rule,  in  such  case,  is  declared  in 
Newhold  v.  Smart,  at  last  term.  And  so,  Mrs.  Cunningham's 
liability  for  rent,  to  these  complainants,  can  not  antedate  the 
time  when  their  right  to  the  lands  accrued ;  and,  in  all  other 
respects,  it  is  governed  by  the  same  rules  as  those  above  de- 
clared, defining  the  measure  of  complainants'  liability.  It  is 
necessary  that  the  account  be  re-taken. 

Reversed  and  remanded,  to  be  proceeded  in  according  to  the 
principles  above  laid  down. 


Johnston  «&  Seats  v.  Smith's  Adni'r. 

-Bill  in  Efiuity  to  enform  Vendor's  Lien  mi  Land. 

1.  Extent  of  relief  underbill  to  enforce  vendor's  lien;  removal  of  cloud 
on  title  to  land. — When  the  jurisdiction  of  a  court  of  equity  has  attached, 
under  a  bill  properly  filed  to  enforce  a  vendor's  lien  on  land,  the  court 
will  make  its  jurisdiction  effectual  for  the  purposes  of  complete  relief,  by 
removing  any  impediment  to  the  enforcement  of  the  lien,  especially 
where  such  impediment  is  a  cloud  on  the  title. 

2.  M)dlifariousnesg. — A  bill  to  enforce  a  vendor's  lien  on  land  against 
a  sub-purchaser  with  notice,  who  has  V)ought  in  the  land  at  a  sale  for  un- 
paid taxes  assessed  against  it  as  the  property  of  the  original  purchaser, 
receiving  a  certificate  of  purchase,  and  also  to  redeem,  or  to  set  aside  the 
tax-sale  and  certificate  as  a  cloud  on  the  title,  is  not  multifarious. 

3.  Purchase  at  tax-sale,  hy  party  vho  ought  to  have  paid  taxes. — A  pur- 
chase of  land  at  a  sale  for  unpaid  taxes,  by  a  person  whose  duty  it  was 
to  pay  the  taxes,  operates  only  as  a  payment,  and  can  not  avail  to 
strengthen  hi.s  title  against  the  '])erson  under  whom  he  holds ;  and  this 
principle  ai)plies  to  a  person  who  is  in  possession  under  an  executory  con- 
tract of  purchase,  and  to  a  sub-purchaser  holding  under  him. 

4.  Champerty  and  maintenance  ;  what  contracts  are  tainted  v:ith. — The 
doctrines  of  champerty  and  maintenance  were  designed  to  prevent  any 
officious  intermeddling  by  strangers,  with  lawsuits  in  which  they  have 
no  pecuniary  interest ;  and  where  a  person  has  such  an  interest,  though 
he  IS  not  a  party  to  the  suit,  there  is  no  principle  of  law  or  public  policy 
which  forbids  his  furnishing  funds  to  aid  in  the  litigation,  or  participating 
in  the  fruits  of  the  recovery. 

5.  Illef/al  contract ;  when  recovery  will  not  he  defeated  by. — AVhen  the 
party  complaining  can  establish  his  cause  of  action,  without  proving  or 
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relyiii}?  on  an  illegal  agreement  in  any  wav  connec'ted  with  it,  he  can  not 
be  defeated  by  a  plea  setting  up  the  illegality  of  the  agreement. 

6.  Release  or  assiijnmenl  of  dower;  net-ajf. — An  inelKjate  or  contingent 
right  of  dower  may  be  released  by  the  wife,  or  may  be  conveyefl  by  her 
jointly  with  her  husband,  but  can  not  be  assigned  or  conveyed  to  a 
stranger;  nor  is  it  available  as  a  set-off  (Code,  ^  2!)91),  since  its  value 
can  not  be  precisely  measured  by  a  pecuniary  standard. 

7.  Sale  under  decree;  putting  purchaxer  in  posHesnion;  u'ritofaHKistance. 
When  lands  are  ordered  to  be  .sold  under  a  decree,  the  decree  may  direct 
the  register,  upon  payment  of  his  bid  by  the  purchaser,  to  execute  to  hiiu 
a  conveyance,  and  to  place  him  in  i)Ossession  ;  and  wlien  the  decree  so 
orders,  the  register  may,  without  waiting  for  a  contirmation  of  the  sale, 
issue  a  writ  of  assistance  to  the  purchaser,  if  the  premises  are  withheld 
by  a  defendant,  or  one  who  enters  pendente  lite  under  liim,  or  by  a  mere 
trespasser,  since  all  such  persons  are  concluded  by  the  decree. 

8.  (irowimj  crops,  as  between  sub-purchaser  in  possession  and  vendor 
enforcing  lien,  or  purchaser  at  sale  under  decree. — A  purchaser,  or  sub- 
purchaser, in  possession  when  lands  are  sold  under  a  <lecree  enforcing  a 
vendor's  lien,  is  not  entitled,  as  against  the  purchaser  at  the  sale  under 
the  decree,  to  the  crops  planted  and  growing  on  the  lands  at  the  time  of 
the  sale  ;  and  when  he  asserts  his  claiui  l)y  i)etition  against  the  i)urchfiser 
at  the  sale,  this  court  will  not,  on  appeal  from  the  original  decree,  review 
the  order  (lismissing  the  petition,  the  purchaser  not  being  a  party  to  the 
record  in  this  court. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

Tlie  original  bill  in  this  case  was  filed  on  tlie  10th  Xoveniber^ 
1871,  bv  Morris  K.  Taylor,  as  the  administrator  ^^  hon/'s  n<m  of 
the  estate  of  Hnghey  Smith,  deceased,  against  tlie  partners  com- 

})osing  the  firm  of  Johnston  &  Seats,  Isaac  S.  Ellett,  and  John 
^IcGaha  (or  Jokn  P.  McGaha,  as  he  is  indifferently  called  in 
the  record ) ;  and  sought  to  enforce  a  vendor's  lien  on  a  tract  of 
land,  for  tlie  balance  of  purchase-money  due  and  unj)aid.  The 
land  contained  al)out  48S  acres,  and  was  sold  l)y  said  Ellett  to 
McCiaha  about  the  6th  June,  ISOO.  Of  the  ])urcliase-inoney, 
nearly  one-half  (^1,728)  was  ]iaid  in  cash,  and  Slt7  agreed  to  be 
paid  on  the  Ist  January,  1861 ;  and  the  otlier  half,  s  1,825,  was 
agreed  to  be  paid  on  the  Ist  January,  1862.  The  SJI7  was  paid 
as  stipulated,  and  P^llett  was  placed  in  possession  of  the  land  on 
or  alxjut  the  1st  January,  1861.  At  the  time  of  the  sale,  Mc- 
Gaha executed  and  delivered  to  Ellett  a  bond,  l)y  which,  after 
reciting  the  terms  of  the  contract,  he  covenanted  to  deliver  the 
possession  of  the  land  on  the  1st  January.  18r>I,  if  the  sit7  was 
then  paid  as  agreed,  and  'Ho  make  and  deliver  to  said  Ellett  a 
good  and  lawful  deed  to  said  lands,  if  the  said  Ellett  pays  to  the 
said  John  P.  McGaha  the  remainder  of  said  purchase-money." 
For  the  unpaid  half  of  the  purchase-money  falling  (lueoti  the  1st 
January,  1862,  the  bill  alleged  that  "the  said  Ellett  executed 
his  bond,  jointlij  with  the  .said  MeGdJnu  <»n  the  ♦!th  day  of 
June,  18(50,  for  the  payment  to  tlie  -mid  Mdiahn,  on  the  1st 
day  of  January,  1862,  of  said  last  installment  of  said  purchase- 
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money,  with  interest  thereon."  This  description  of  the  note 
or  bond  was  admitted  in  the  answer  to  be  trne  and  correct,  ex- 
cept that  it  was  made  payable  to  John  P.  (and  not  John)  Mc- 
Gaha  ;  but  the  instrument  it.self  was  not  produced,  nor  is  any 
-copy  of  it  set  out  in  the  record.  This  note  or  bond  was  trans- 
ferred and  assigned,  liefore  maturity,  to  Bradley,  Wilson  &  Co., 
a  mercantile  partnership  doing  business  in  Huntsville ;  and  not 
being  paid  at  maturity,  they  instituted  suit  on  it  against  Ellett 
and  McGaha,  in  the  Circuit  Court  of  Madison,  and  recovered 
a  judgment  against  them,  on  the  13th  March,  1866,  for  81,835 
debt,  and  $614.41  interest,,  with  costs.  In  June.  1867,  Bradley, 
Wilson  &  Co.  being  indebted  to  the  estate  of  Hughey  Smith, 
deceased,  the  administrator  of  said  estate  obtained  an  order  of 
the  Probate  Court,  authorizing  him  to  compromise  said  indebt- 
edness ;  and  in  compromise  and  settlement  thereof,  he  accepted 
from  them  an  a.ssigninent  of  said  judgment,  which  was  entered 
on  the  execution  docket,  as  shown  by  an  exhibit  to  the  bill,  in 
these  words :  "  For  value  received,  we  hereby  transfer  this 
judgment,  Xo.  7,281.  to  Stanhope  C.  Smith,  administrator  for 
the  estate  Hughey  Smith."  McCxaha  was  adjudicated  a  bank- 
rupt, on  his  own  petition,  on  the  29th  October,  1869 ;  and  this 
judgment  was  duly  tiled  as  a  claim  against  his  estate,  and  was 
proved  for  the  full  amount,  with  interest,  and  as  constituting  a 
prior  lien  on  the  land.  Smith  being  afterwards  removed  from 
the  administration,  letters  of  administration  de  hoins  non  were 
duly  granted  to  the  complainant  in  this  suit ;  and  he  then  tiled 
this  bill,  as  above  stated,  alleging  that  Ellett  was  insolvent,  and 
an  execution  against  him  had  been  returned  "Xo  property 
found ; "  and  '•  that  said  judgment  is  the  property  of  the  estate  of 
said  Hughey  Smith,  is  evidence  of  the  balance  of  said  purchase- 
money  upaid,  and  is  a  lien  upon  said  lands." 

Ellett  continued  in  the  undisturbed  possession  of  the  land, 
and  on  the  13th  April,  1871,  being  indel)ted  to  Johnston  & 
Seats,  he  executed  to  them  a  mortgage  on  said  lands,  and  trans- 
ferred to  them  McOaha's  bond  for  title,  by  indorsement  there- 
on in  these  words :  "  For  value  received,  I  transfer  to  Johnston 
<&■  Seats  all  the  rio:ht,  title  and  interest  I  have  in  or  to  the  above 
and  foregoing  title-) >ond  (subject,  however,  to  any  balance  of 
purchase-money  that  may  be  due  on  same),  to  secure  the  sum 
of  S2,377.74,  with  interest  from  the  1st  January  last,  the 
amount  I  owe  them  and  have  given  my  note  for."  On  the  9th 
February,  1872,  the  indebtedness  secured  by  said  mortgage  and 
assignment  being  past  due  and  unpaid,  Ellett  released  and  con- 
veyed to  said  Johnston  tV:  Seats  all  his  interest  in  the  lands  and 
bond,  in  consideration  of  the  release  and  discharge  of  his  in- 
del)tedness  to  them;  the  conveyance  using  these  operative 
words :  "  I  do  hereby  release,  surrender  and  acquit,  to  said 
Vol.  lxx. 
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Johnston  &  Seats,  all  my  right  and  equity  of  redemption  in 
arid  to  the  said  pro])erty,  real  and  pers(»nal,  in  said  mortgage 
described,  and  hereby  declare  the  a.ssignmcnt  of  the  said  bond 
for  title  al)Sohite  and  unconditional."  At  the  same  time,  John- 
ston &  Seats  were  placed  l)y  Ellett  in  the  possession  of  the 
land,  and  they  were  in  possession  when  the  bill  was  tiled.  Jn 
their  answer  to  the  original  bill,  they  admitted  the  material 
facts  above  stated  ;  admitted  "that  said  judgment  is  the  prop- 
erty of  the  estate  of  said  Ihighey  Smith,  tuid.  for  whatever 
balance  may  be  due  thereon,  there  is  a  lien  on  said  land  ;"  but 
insisted  that  certain  partial  payments,  the  dates  and  amounts  of 
which  were  specified,  were  made  on  the  debt  before  the  rendi- 
tion of  the  judgment,  that  the  administrator  took  the  assign- 
ment of  the  judgnient  with  the  knowledge  and  understanding 
that  these  ])ayments  were  to  be  credited  and  deducted,  and  that 
other  })artial  payments  had  been  realized  by  the  administrator 
from  the  proceeds  of  notes  transferred  as  collateral  security  ; 
and  insisted,  also,  that  the  judgment  was  a  i)rior  lien  on  the 
entire  fund  belonging  to  the  bankrupt  estate  of  McGaha,  in 
the  hands  of  his  assignee,  alleged  to  be  over  Si, 800. 

On  the  1st  May,  1871,  before  the  filing  of  the  original  bill, 
the  lands  were  sold,  with  others,  by  the  tax-c<»llect(»r  of  Madi- 
son county,  for  the  unpaid  taxes  assessed  against  them  for  the 
year  1870,  as  the  property  of  said  Isaac  S.  Ellett;  and  were 
bought  at  the  sale,  for  $107.08,  by  said  Johnston  tk  Seats,  who 
received  a  certificate  of  })urcliase  from  the  assessor.  On  the 
29th  April,  1873,  the  com])lainant  made  an  effort  to  redeem 
the  lands,  and  deposited  S849.10,  for  that  purjiosc,  with  the 
judge  of  probate;  taking  his  receipt,  which  recited  that  said 
administrator  claimed  a  vendor's  lien  on  the  land.  On  the  3d 
December,  1873,  the  complainant  filed  an  amended  l)ill,  by 
leave  of  the  court,  in  which  he  stated  these  facts;  alleging  that 
be  had  no  knowledge  of  the  tax-sale  when  the  original  bill  was 
filed,  and  praying,  "  in  addition  to  the  relief  prayed  in  said 
original  bill,  that  said  land  may  be  sold  for  the  })ayment  of  said 
taxes  so  paid  by  him  in  the  redemj)tion  thereof;  that  the  dtH'ree 
directing  and  authorizing  the  sale  declare  that  it  be  sold  free 
and  unincumbered  of  any  tax-title  or  certificate  of  said  John- 
ston it  Seats;  and  that  out  of  the  proceeds  of  said  sale  com- 
plainant be  decreed  to  receive  the  balance  of  the  ])urchase- 
nioney  due  as  aforesaid,  and  also  the  re-j)ayuu'nt  of  said  taxes." 

Johnston  it  Seats  refused  to  receive  the  redeuiption  money, 
and,  on  the  expiration  of  two  years  from  their  juirchase  at  the 
tax-sale,  demanded  a  conveyance  from  the  ])robate  judge  ;  and 
on  his  refusal  to  comply  with  their  demand,  they  filed  a  peti- 
tion for  a  mandamus  from  the  Circuit  Court  to  compel  iiim. 
On  the  2d  July,  1874,  the  com})lainant  filed  a  second  amended 
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bill,  bv  leave  of  the  court,  in  which  he  stated  these  facts,  and 
prayed,  1st,  for  an  injunction  restraining  the  further  prosecu- 
tion of  the  petition  for  a  mandamus  ^  2d,  for  a  personal  decree 
against  Johnston  &  Seats,  for  the  amount  due  on  the  judgment, 
after  deducting  the  credits  to  which  it  might  be  found  subject, 
and  for  $319.10  paid  as  redemption  money;  3d,  ''that  his  said 
vendor's  lien  be  set  up  and  established  for  the  balance  ascer- 
tained to  be  due  on  said  judgment,  and  said  land  be  sold  for 
the  satisfaction  of  the  same,  under  the  order  of  the  court,  free 
of  all  incumbrance,  including  said  vendor's  lien  and  said  pre- 
tended purchase  at  tax-sale  by  said  Johnston  &  Seats ; "  1th, 
"  to  this  end,  that  said  certificate  of  purchase  at  tax-sale  be  can- 
celled, and  declared  to  be  void,  and  said  tax-sale  set  aside  and  de- 
clared a  nullity ; "  and  for  other  and  further  relief.  In  their 
answer  to  the  second  amended  bill,  Johnston  (fc:  Seats  admitted 
the  facts  as  above  stated,  but  denied  that  the  complainant 
had  any  right  to  redeem  the  land,  and  insisted  on  the  validity 
of  their  purchase  at  the  tax-sale;  and  they  demurred  to  tlie 
bills,  original  and  amended,  for  want  of  equity,  and  for  multi- 
fariousness. 

Among  the  claims  proved  and  allowed  against  the  bankrupt 
estate  of  McGaha,  was  a  judgment  in  favor  of  Robert  W.  Col- 
tart,  who  also  purchased  one  or  more  of  the  other  claims ;  and 
objections  to  the  allowance  of  the  complainant's  judgment  or 
claim,  as  a  prior  lien  on  the  fund  in  court,  being  made  by  the 
assignee,  a  contract  or  compromise  was  entered  into  between 
complainant  and  Coltart,  which  was  reduced  to  writing  and 
signed  on  the  18th  November,  18T2,  as  follows:  "Whereas, 
the  undersigned,  Morris  K.  Taylor,  as  the  administrator  of 
Ilughev  Smith,  deceased,  has  tiled  a  claim  against  the  estate  in 
bankruptcy  of  John  Mc(Taha,  founded  on  a  judgment  obtained 
against  him  as  the  surety  of  one  Ellett;  and  whereas,  the  un- 
dersigned, R.  W.  (Joltart,  has  also  tiled  a  claim  against  said 
bankrupt;  and  in  view  of  the  fact  that  said  Taylor,  as  admin- 
istrator as  aforesaid,  has  pending  in  the  Chancery  Court  at 
Iluntsville  a  suit  against  said  Ellett  and  others,  to  enforce  the 
vendor's  lien  for  the  satisfaction  of  a  judgment  wiiich  he  has 
against  said  Ellett  and  others:  Now,  said  Coltart  having  placed 
an  indemnity  of  sl,(>0(>  in  the  hands  of  said  Taylor,  to  protect 
the  estate  of  said  Ilughey  Smith  in  the  event  that  said  Taylor 
should  not  obtain,  by  said  suit  in  said  Chancery  Court,  satisfac- 
tion of  the  amount  found  to  be  due  tiie  estate  of  said  Smith  on 
said  judgment,  said  Taylor  having  withdrawn  his  claim  from 
said  i)roceedings  in  bankruptcy;  if  said  $1,(>(»0  should  not  be 
suthcient  to  indenmify  said  Taylor  as  aforesaid,  the  said  R.  W. 
Coltart,  by  these  presents,  binds  iiimself  to  pay  the  deiicit^ 
whatever  it  may  be ;  and  if  said  Taylor  should  collect  so  much 
Vol.  lxx. 
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of  liis  claim  in  said  Chancery  Court  as  to  make  $1,000  more 
than  will  indemnify  him,  he  hereby  agrees  to  pay  the  amount 
over  and  above  the  satisfaction  of  his  claim  to  said  Coltart. 
Witness  our  hands,"  etc. 

In  jjursuance  of  this  agreement,  Coltart  paid  the  $1,000  to 
Taylor,  the  latter  withdrew  his  claim  against  the  bankrupt 
estate,  and  the  fund  in  court  w^as  distributed  and  paid  among 
the  other  claimants.  The  second  amended  bill  alleged  these 
facts,  and  a  copy  of  the  written  agreement  was  made  an  ex- 
hibit to  it.  In  their  answer  to  the  bills  original  and  amended, 
Johnston  &  Seats  admitted  the  execution  of  this  contract  or 
agreement,  but  denied  that  it  could  affect  their  right  to  have 
the  judgment  claim  credited  with  the  entire  fund  in  the  court 
of  bankruptcy,  against  which  it  was,  as  they  insisted,  a  prior 
and  paramount  lien.  They  insisted,  also,  that  by  the  terms  of 
this  written  contract,  and  its  execution  as  alleged,  the  com- 
plainant's claim  was  satisfied,  and  the  further  prosecution  of  the 
suit  was  solely  for  the  benefit  of  Coltart ;  and  they  demurred  to 
the  bills,  "because,  upon  the  allegations  thereof,  the  complain- 
ant has  no  lien  on  said  lands,  and  no  remedy  against  these 
respondents." 

The  cause  was  submitted  on  the  demurrer,  and  at  the  same 
time  for  final  decree  on  the  pleadings  and  proof;  and  it  was 
agreed,  "that  the  exhibits  to  the  original  and  amended  l)ills, 
and  the  exhil)its  to  the  answers  to  said  bills,  shall  be  taken  as 
evidence,  without  tlie  necessity  of  proof  as  to  their  genuineness." 
Afterwards,  while  the  cause  was  held  under  advisement  by  the 
chancellor,  the  redemption  money  paid  Ijy  the  com])lainant  to 
the  probate  judge  was,  by  written  agreement  of  the  parties  filed 
of  record  in  the  cause,  ••dei)osited  with  tiie  register  of  the  court, 
to  be  disposed  of  by  the  chancellor's  decree  on  the  final  hearing, 
without  waiver  of  the  rights  of  either  of  the  parties."  The  chan- 
cellor overruled  the  demurrei's  to  the  l)ill.  and  held  the  com- 
plainant entitled  to  relief  as  prayed;  and  he  rendered  a  decree, 
annulling  and  setting  aside  the  tax-sale,  enjoining  the  further 
prosecution  of  the  j)etition  for  a  //irmtia/NXs.  and  directing  the 
register  to  pay  over  to  the  complainant  the  money  dejujsited  in 
court;  also,  ascertaining  that  the  amount  due  on  the  ci^nplain- 
ant's  judgment,  after  deducting  the  credits  claimed  by  the 
respondents,  was,  by  arithmetical  calculation,  >>;^,o42.37  ;  declar- 
ing a  lien  on  the  lands  for  the  j)ayment  of  this  sum.  with  in- 
terest; ordering  the  lands  to  be  sold  by  the  register,  after  due 
advertisement  as  prescribed,  "and  upon  payment  of  his  l)id  by 
the  purchaserat  said  sale,  the  register  will  execute  to  him  a  deed 
for  said  lands,  and  place  him  in  possession  thereof;"  and  that 
he  nuike  report  of  his  proceedings  at  the  next  term. 

In  their  answer  to  the  second  amended   bill,  .Kdmston  Ov: 
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Seats  alleged  that  McGalia  was  a  married  man  at  the  time  he 
contracted  to  sell  the  land  to  Ellett,  and  his  wife  had  an  inchoate 
right  of  dower  in  the  lands;  that  on  or  about  the  20th  Novem- 
ber, 1871.  after  they  had  acquired  an  interest  in  tlie  lands  un- 
der their  mortgage  from  Ellett,  in  consideration  of  S500  paid 
to  Mrs.  McGaha  by  them,  she  sold  and  relinquished  to  them 
her  right  of  dower  in  the  lands ;  and  they  insisted  that,  ''  in  any 
aspect  of  the  case,  they  are  entitled  to  l:)e  compensated  and  re- 
imbursed the  sum  so  paid  to  her,  with  interest."  In  reference 
to  this  claim,  the  chancellor  held  and  decreed,  that,  "  if  allow- 
able at  all,  it  can  only  be  enforced  by  original  or  cross-bill,  and  not 
by  answer ; "  and  he  therefore  disallowed  it  in  his  decree. 

At  the  sale  by  the  register  under  the  decree,  on  the  4th 
September,  18T<),  Robert  W.  Coltart  became  the  purchaser  of 
the  lands,  at  the  price  of  83,300.58  ;  and  having  paid  the  amount 
of  his  bid,  the  register  executed  to  him  a  conveyance  of  the 
lands,  and  issued  a  writ  of  assistance  on  the  18th  September, 
1876,  directed  to  the  sheriff,  and  commanding  him  to  put  said 
Coltart  in  possession.  On  the  same  day,  September  18th, 
Johnston  &  Seats  filed  a  petition  addressed  to  the  chancellor, 
alleging  that  they  had  a  growing  and  ungathered  crop  on  the 
land,  which  they  had  planted  in  good  faith,  and  which  they 
were  entitled  to  gather  and  retain ;  insisting  that  the  purchaser 
at  the  register's  sale  had  no  right  to  the  growing  crops,  and  no 
rio-ht  or  title  to  the  land  until  the  confirmation  of  the  sale  ;  and 
asking  tliat  the  decree  mifjht  be  modified,  so  as  to  protect  their 
right  to  the  crops.  On  the  next  day,  in  vacation,  the  chancel- 
lor dismissed  the  petition,  because  the  parties  adversely  in- 
terested had  not  l)een  notified,  and  because  the  petitioners  had 
not,  during  the  progress  of  the  cause,  made  any  claim  or  sug- 
gestion of  a  growing  crop.  At  the  ensuing  term  of  the  court, 
the  register's  report  of  the  sale  was  confirmed,  Avithout  objec- 
tion. 

The  appeal  is  taken  by  Johnston  &  Seats,  "from  the  decree 
in  said  •  cause ; "  and  they  here  make  twenty  assignments  of 
error.  The  material  matters  relied  on  as  error  are  shown  by 
the  1)riefs  of  counsel. 

L.  P.  Walkkh,  and  Pkandox  &  Jonks,  for  appellants.^1. 
The  contract  between  complainant  and  Coltart  is  tainted  with 
champerty  and  maintenance.  By  its  terms,  which  have  been 
executed  between  the  parties,  the  complainant's  judgment  has 
been  sold  and  transferred  to  Coltart,  for  whose  benefit  the  suit 
is  now  prosecuted  ;  and  Smith's  estate  neither  has  any  interest 
in  the  recovery,  nor  can  it  lose  anything  by  an  adverse  decision. 
Snch  a  contract  is  against  public  policy,  and  the  courts  will  not 
lend  their  aid  to  enforce  it. — Ilolloimy  v.  L&ive,  7  Porter,  488; 
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Elliott  V.  McClellan,  17  Ala.  200;  Dumas  v.  Smith,  17  Ala. 
305  ;  Wheeler  v.  Founds,  24  Ala.  472. 

2.  The  amended  bill  is  inconsistent  with  the  oricrinal  bill. 
The  original  l)ill  sought  to  enforce  a  vendor's  lien,  while  the- 
amended  bill  seeks  to  redeem  from  a  tax-sale.  The  complain- 
ant claims  the  legal  title  to  the  land,  or  a  lien  on  it  for  the  un- 
paid purchase-money,  and  that  the  legal  title,  with  the  lien, 
gives  him  the  right  to  redeem.  What  is  the  result  i  When  he 
redeems  from  the  tax-sale,  having  already  the  legal  title,  he  is 
invested  with  all  the  original  title  of  his  intestate — that  is,  he 
has  the  entire  legal  and  equitable  title,  and  is  the  absolute 
owner.  He  can  no  longer  say  that  he  is  a  mere  trustee  of  the 
legal  title,  and  that  he  holds  it  in  trust  for  the  i)urchaser.  The 
legal  and  equitable  estates  being  united  in  him,  the  trust  is  ex- 
tinguished.— 2  Washb.  Real  Prop.  203 ;  Nicholson  v.  Halsey, 
1  John.  Cli.  417.  The  amended  bill  being  inconsistent  with 
the  original  l)ill,  it  can  not  be  allowed. — Larkins  v.  Biddle, 
21  Ala.  257  ;  Crahh  v.  Thomas,  25  Ala.  212 ;  Winter  v.  QuarUs, 
43  Ala.  692. 

3.  But  the  complainant  had  no  right  to  redeem  from  the  tax- 
sale.  By  the  words  of  the  statute,  property  sold  for  taxes  "  may 
be  redeenied  by  the  owner,  his  heirs,  or  legal  representatives." 
The  complainant  was  not  the  owner,  nor  was  he  the  heir  or 
legal  representative  of  the  owner :  he  had  no  estate  in  the  land, 
and  merelv  claimed  an  equitable  lien. — Duhose  v.  Hepburn, 
10  Peters,' 1;  M<' Bride  v.  Ihrnj,  2  Watts,  439;  Co'X  v.  East- 
well.  21  Penn.  St.  (9  Harr.)  4b0;  Orrv.  Cunningham,  4  Watts 
&  Serg.  298.  As  purchasers  at  the  tax-sale,  Johnston  &  Seats 
were  not  bound  to  accept  the  money  tendered  in  redem])tion  by 
the  complainants. — Co.  Litt.  334;  1  Bacon's  Abr.,  tit.  Condi- 
tions, f)62. 

4.  As  purchasers  from  EUett,  Johnston  &  Seats  had  a  right 
to  perfect  their  title,  ])y  buying  in  the  dower  interest  of  Mrs. 
McGaha,  which  was  an  incumbrance  on  the  title ;  and  if  the 
estate  was  redeemed  from  them,  they  were  entitled  to  a  credit 
for  the  reasonable  value  of  the  incumbrance  so  l)ought  in  and  ex- 
tinguished.— Davenport  v.  Bartlettib  Waring,  9  Ala.  179;  Bell 
V.  Thompson,  34  Ala.  033.  Though  the  demand  was  not  avail- 
able as  a  set-oif  at  law  {Martin  'i\  Wharton,  38  Ala.  638),  the 
rule  in  equity  is  different,  where  the  party  seeking  equity  is  re- 
quired to  do  equity. 

5.  The  ]nircliaser  at  the  sale  by  the  register  had  no  title, 
and  no  right  to  the  possession,  until  the  ^ale  was  confirmed  by 
the  court. — 2  Dan.  Chan.  PI.  ct  Pr.  1274-5  ;  Rorer  on  Judicial 
Sales,  55,  §  122;  2  B.  Monroe,  407.  When  the  sale  was  con- 
firmed, the  purchaser  would  be  entitled  to  the  possession  t»f  the 
land,  and  would  be  invested  with  the  title  of  the  ])arties  to  the 
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suit ;  but  this  would  give  him  no  right  to  the  crops  growing 
and  ungathered.  A  court  of  equity  may  apportion  the  rents, 
and  protect  the  interests  of  parties  wlio  hav^e  phmted  in  good 
faith.— 1  Story's  Equity,  §§  470-87,  510.  That  the  practice 
here  pursued  was  proper,  see  Kershaw  v.  Thompson,  4  Jolm. 
Ch.  609 ;  Trammsll  v.  Simmons,  8  Ala.  271 ;  Creighton  v.  Paitie, 
2  Ala.  158. 

Humes  &  Gordon,  contra. — 1.  As  against  the  complainant, 
who  succeeded  to  the  rights  of  McGaha,  the  original  vendor, 
Johnston  efe  Seats  were  bound  to  pay  the  taxes  which  might  ac- 
crue against  the  lands ;  and  a  purchase  at  tax-sale  bj  them  could 
only  amount  to  the  payment  of  a  debt  they  were  bound  to  dis- 
charge.— Blackwell  on  Tax-Titles,  mar.  p  399 ;  Cooley  on 
Taxation,  346;  Avery  v.  Judd,  21  Wise.  262;  Smith  v.  Lewis, 
20  Wise.  350;  Jon£s  v.  Davis,  24  Wise.  229;  McMinn  v. 
Whela7i,  27  Cal.  300 ;  Moss  v.  Shear,  25  Cal.  38 ;  Zacey  v. 
Davis,  4  Mich.  152  ;  24  Mich.  300. 

2.  That  the  complainant  had  a  right  to  redeem  from  the 
purchaser  at  the  tax-sale,  see  Blackwell  on  Tax-Titles,  424; 
Cooley  on  Taxation,  366  ;  Bowers  v.    Williams,  34  Miss.  324. 

3.  As  to  the  respondents'  purchase  of  Mrs.  McGaha's  in- 
choate right  of  dower,  no  relief  could  be  obtained  without  a 
crossbill,  or  answer  in  the  nature  of  a  cross-bill. — Cidlum  v. 
Erw'm,  4  Ala.  452 ;  Gallagher  v.  Wither ingtoii,  29  Ala.  420 ; 
Ketchum  V.  Creagh,  53  Ala.  224.  Kor  was  the  demand  avail- 
able as  a  set-oif. — Martin  v.   Wharton,  38  Ala.  638. 

4.  That  the  purchaser  at  the  register's  sale  might  be  placed 
in  possession  before  the  sale  was  confirmed,  and  might  have  a 
writ  of  possession  or  assistance  against  a  party  to  the  suit,  see 
Creighton  v.  Paine,  2  Ala.  158  ;  Tramviell  v.  Simmons,  8  Ala. 
271 ;  Code,  §  3208. 

5.  That  the  contract  l)etween  the  complainant  and  Coltart 
is  obnoxious  to  the  chai'ge  of  champerty  or  maintenance,  was 
not  assigned  as  cause  of  demurrer,  nor  set  up  by  plea.  If  the 
question  is  ])resented,  it  is  submitted  that  Coltart,  having  an 
interest  in  the  subject-matter  of  the  suit,  might  lawfully  aid  in 
its  prosecution,  and  be  reimbursed  out  of  the  profits. — 'A  Story's 
E(piity,  ^  1048  a/  Thompson  v.  Marshall,  36  Ala.  504;  Fin- 
don  V.  Parker,  11  Mees.  &  W.  675  ;  Hartlei/  v.  Eussell,  2  Sim. 
c%  Stu.  344 ;  Baker  v.  Whiting,  3  Sunnier,  475.  The  com- 
plainant liad  a  lien  on  two  different  funds,  while  Coltart  had  a 
lien  on  but  one  of  them ;  and  in  such  case,  a  court  of  e(j[uity 
would  compel  the  complainant  to  resort  to  the  separate  fund. 
11  Paige,  581 ;  38  Penn.  516;  18  11  Monroe,  114 ;  4  Edw.  Ch. 
232 ;  1  Story's  E<piity,  Jj  633.  The  parties  might  lawfully  con- 
tract to  do  what  a  court  of  equity  would  compel  them  to  do. 
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6.  Coltart,  the  purchaser  at  the  register's  sale,  is  not  a  party 
to  this  appeal,  and  his  rights  can  not  be  considered. — 2  Ala. 
160 ;  8  Ala.  271 ;  Sullivan  v.  Bohinson,  39  Ala.  613. 

SOMERYILLE,  J.— This  is  a  bill  filed  by  the  appellee  to 
enforce  a  vendor's  lien  on  certain  lands  described.  It  was 
amended  so  as  to  seek  a  redemption  of  a  portion  of  the  lands 
nnder  a  tax-sale  made  on  IVIay  1st,  1871.  at  which  the  ap})el- 
lants,  Johnston  it  Seats,  became  the  purchasers. 

It  is  manifest  that  the  judgment  claim  held  by  the  appellee, 
Taylor,  against  p]llett  and  McGaha,  having  been  rendered  on  a 
note  given  for  i\\Q  purchase-money  of  these  lands,  M^as  a  lien  on 
them  at  the  time,  and  continues  to  be,  unless  it  has  been  lost, 
or  overridden  by  some  superior  equity  accruing  in  behalf  of 
the  appellants,  Johnston  &  Seats,  who  claim  the  lands  as  pur- 
chasers from  Ellett,  the  original  vendee,  and  also  as  purchasers 
at  tax-sale. 

Equity  will,  upon  principles  too  well  settled  for  discussion, 
assume  jurisdiction  to  enforce  a  vendor's  lien  ;  and  such  juris- 
diction having  rightfully  attached,  it  will  be  retained  so  as  to 
make  it  etfectual  for  the  purposes  of  complete  relief. — 1  Story's 
Eq.  Jur.  §  64:  [k).  It  is  a  familiar  maxim,  that  courts  of  equity 
never  undertake  to  "do  justice  by  halves,"  and  its  powers 
are,  therefore,  always  promptly  exerted  to  remove  every  im- 
pediment to  the  enforcement  of  a  lien,  especially  in  cases 
where  such  impediment,  or  o])stacle,  constitutes  a  cloud  upon  the 
title  of  real  estate. — Dargan  v.  Waring^  11  Ala.  988.  And 
this  rule  has  been  held  to  apply  with  peculiar  propriety  to  a 
claim  of  title  set  up  under  an  illegal  tax-sale,  which  may  inter- 
vene to  prevent  tlie  property  from  l)ringing  a  fair  price,  when 
exposed  to  sale  under  the  decree  of  the  court  having  jurisdic- 
tion to  enforce  the  lien. — l^lackwell  on  Tax-TitJes,  491*; 
Gilhtt  V.  Webster,  15  Ohio,  623;  (fBrien  v.  Ccmlter, 
2  Blackf.  421. 

And  whether  this  be  regarded  as  a  bill  to  redeem,  under  the 
special  prayer  for  that  purpose,  or  to  declare  the  tax-sale  illegal, 
and  the  certificate  of  purchase  a  cloud  on  the  title  of  the  lands, 
under  the  general  prayer  for  relief,  it  is  obviously  not  multi- 
farious; because  the  case  made  by  the  statements  of  the  bill  is 
that  of  a  void,  and  not  of  a  valid  tax-sale.  The  purchasers 
held  a  mere  certificate  of  purchase,  the  tax-deed  not  having 
been  made  or  delivered  to  them.  They,  therefore,  had  no  title 
to  the  lands  in  qtiestion.  even  if  the  sale  were  legal. — An7ian 
V.  Baker,  49  N.  II.  161 ;  Black  well  on  Tax-Titles,  p.  296. 

The  sale,  however,  was  not  legal,  and  the  purchasers  accjuired, 
under  or  by  virtue  of  it,  no  rights  as  against  the  complainant. 
They  were  in  possession  oi  these  lands,  claiming  under  Ellett, 
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the  original  vendee,  who  had  qnit-claimed  all  his  interest  to 
them,  and  had  also  transferred  to  them  his  bond  for  title  exe- 
cuted by  his  vendor,  one  McGaha.  The  rule  is  settled,  in 
relation  to  tax-sales,  that  a  purchase,  made  bv  one  whose  duty 
it  is  to  pay  taxes,  operates,  not  as  a  valid  purchase,  but  as  a 
payment  only. — Cooley  on  Taxation,  p.  340 ;  BlaJie  /y.  Hoioe^ 
15  Amer.  Dec.  684,  note.  And  it  is  expressly  held,  and  as  we 
think  properly,  that  this  principle  applie-^  to  one  in  possession 
of  lands  under  a  contract  for  their  purchase.  He  is  not  per- 
mitted to  strengthen  his  title  by  purchasing  at  a  tax-sale.  His 
duty  is  to  pay  the  taxes,  if  he  desires  to  perfect  his  title ;  and 
a  purchase  by  him  at  tax-sale  is,  in  legal  effect,  a  mere  payment. 
Haskell  v.  Putnanu  42  Me.  244  ;  Voris.v.  Thomas,  12  111.  442; 
Quinn  v.  Quinn,  27  Wise.  168  ;  Blake  v.  Hoioe,  15  Amer.  Dec. 
690,  note.  The  appellants,  Johnston  &  Seats,  under  this  view, 
were  not  entitled  to  be  reimbursed  for  the  money  bid  by  them 
at  the  tax-sale ;  and  the  money  tendered  by  the  complainant, 
and  placed  by  agreement  of  parties  in  the  custody  of  the  court 
for  its  disposition,  was  properly  returned,  by  order  of  the  chan- 
cellor, to  the  complainant.  The  certificate  of  purchase  was 
, properly  ordered  to  be  cancelled,  as  a  cloud  on  the  title  of  the 
lands  purchased,  and  there  was  no  error  in  perpetuating  the  in- 
junction, restraining  the  purchasers  from  further  prosecuting 
their  proceedings  to  force  the  tax-collector  to  make  them  a  tax- 
deed  to  these  lands. 

It  is  contended  that  no  relief  can  be  granted  complainant  in 
this  suit,  because,  it  is  said,  the  contract  made  between  liim  and 
Col  tart,  stipulating  for  the  prosecution  of  this  cause,  is  void  for 
champerty  and  maintenance.  It  is  a  sufficient  answer  to  this 
argument,  that  Coltart  had  a  vital  interest  in  the  success  of  this 
suit,  because  the  satisfaction  of  complainant's  judgment  out  of 
these  lands  would  enable  him,  Coltart,  to  obtain  payment  of  a 
claim  held  by  him,  out  of  certain  funds  in  the  bankrupt 
court,  against  which  both  he  and  complainant  had  proved,  and 
which  was  inadecpiate  for  the  satisfaction  of  both  debts  due  by 
the  bankrupt's  estate.  The  doctrines  of  champerty  and  main- 
tenance were  designed  to  prevent  any  mere  officious  intermed- 
dling by  strangers,  in  law-suits  in  which  they  have  no  pecuniary 
interest.  Where  one  luis  such  an  interest,  there  is  no  principle 
of  public  policy,  or  law,  that  would  forbid  his  furnishing  funds 
with  which  to  aid  in  prosecuting  the  suit,  or  which  would  pro- 
hibit his  participation  in  the  division  of  the  subject-matter  of 
litigation,  when  recovered. — Thompsonv.  Marshall.,  36  Ala.  504; 
McCaU  V.  Capehart,  20  Ala.  521 ;  Thallhimer  v.  Brickerhoff., 
15  Amer.  Dec.  319,  note. 

Besides,  if  the  contract  between  Coltart  and  complainant 
were  admitted  to  be  champertous  and  void,  its  illegality  could 
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in  no  manner  taint  or  affect  tliis  suit.  When  a  party  plaintiff 
can  establish  his  cause  of  action,  without  the  necessity  of  prov- 
ing or  relying  upon  an  illegal  agreement,  in  any  way  connected 
with  it,  lie  cannot  be  defeated  by  the  plea  of  illegality,  because 
the  connection  is  then  too  remote  for  the  one  to  be  affected  by 
the  vice  of  the  other. —  Gunter  v.  Leckeij^  30  Ala.  51>l.  If  an 
attorney,  for  example,  should  make  a  champertous  agreement 
with  his  client,  to  receive  as  a  fee  half  the  amount  he  might  re- 
cover on  a  promissory  note  due  him  by  a  defendant  for  bor- 
rowed money,  it  would  come  with  poor  grace  from  the  latter, 
that  he  should  be  exonerated  from  paying  anything  on  the  note 
because  of  such  illegal  agreement  between  the  payee  and  a 
third  person. 

The  chancellor  did  not  err  in  refusing  to  allow  the  defendants, 
Johnston  ^  Seats,  to  set  off  the  value  of  the  inchoate  or  co;i- 
tingent  right  of  dower  purchased  by  them  from  Lydia  McGaha 
in  the  lands  in  contention.  It  is  well  settled,  we  think,  that 
while  such  an  interest  may  be  released  by  the  wife,  or  conveyed 
by  her  jointly  with  her  husband,  it  is  not  assignable  by  transfer 
to  a  stranger,  and  such  attempted  assignment  is  wholly  inoper- 
ative as  a  conveyance. — Jaekson  v.  Yaiiderheijdeii,  17  Johns. 
1C7  (8  Amer.  Dec.  378);  Saltinarsh  v.  Suiith,  M  Ala.  4(14;  1 
Bish.  Marr.  Women,  g  350 ;  Wells'  Sej).  Est.  Marr.  Women, 
§  367. 

It  has  been,  furthermore,  settled  by  this  court,  in  Martin  v. 
Wharton^  38  Ala.  637,  that  such  inchoate  right  of  dower  is  not 
available  as  a  set-off  under  the  statute,  because  its  })recise  value 
can  not  be  measured  by  a  pecuniary  standard. 

There  was  no  error  in  the  chancellor's  rendering  a  decree  in 
the  absence  of  the  original  of  the  exhibit,  which  ])ui-))orted  to 
be  a  co])y  of  the  title-bond  executed  by  McGaha  to  p]llett.  or 
of  the  bond  of  Ellett  and  McGaha.  The  correctness  <jf  these 
exhibits  is  admitted  in  the  answers,  and  they  are  also  agreed  to 
be  admitted  in  evidence,  by  written  consent  of  counsel,  without 
proof  of  execution. 

There  can  be  no  (j[uestion  of  the  power  of  a  Chancery  Court 
to  issue  a  writ  of  })ossession,  or  assistance,  for  the  Itenetit  of 
one  who  has  purchased  land  at  a  sale  made  under  its  decree, 
where  the  premises  are  withheld  by  a  defendant,  or  any  one 
who  enters  pendente  lite  by  his  permission,  or  by  a  mere  tres- 
passer;  for  all  such  are  concluded  by  the  decree. — Crei/jhton  v. 
Paine,  2  Ala.  158;  Tramniell  v.  Simmons,  8  Ala.  271 ;  I/iomp- 
8071  V.  Camplell,  57  Ala.  183;  Code  1870,  ^j  8iM»6.  It  Mas  the 
duty  of  the  register,  to  execute  and  deliver  a  deed  to  the  ])ur- 
chjiser,  within  five  days  after  the  sale,  upon  his  complying  with 
the  terms  of  the  sale,  and  paying  the  proper  fee  for  executing 
the  deed. — Code,  §  3208.     There  is  no  legal  objection,  which 
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we  can  see,  to  the  order  of  the  chancellor  placing  Coltart  in 
possession  of  the  purchased  lands,  prior  to  the  confirmation  of 
the  sale. 

It  is  further  assigned  for  error  in  this  case,  that  the  chancel- 
lor improperly  dismissed  the  petition  of  the  appellants,  pray- 
ing for  an  order  securing  the  growing  crops  on  the  premises 
sold  by  the  register  under  the  decree  of  the  court  and  pur- 
chased by  Coltart.  There  was  no  error  in  this,  for  the  reason, 
that  the  growing  crops  are  so  far  regarded  as  realty,  as  that 
they  follow  the  title,  and  pass  with  it  to  the  purchaser.  This 
point  was  expressly  so  adjudged  in  the  case  of  Thweatt  v. 
Stamjys,  decided  at  the  last  term  of  this  court,  and  is  well  set- 
tled by  authority. — 2  Jones  on  Mortg.  §  1658.  The  appellants 
purchased  the  land  originally  subject  to  the  vendor's  lien,  and 
planted  their  crops,  subject  to  the  risk  of  a  foreclosure.  It  has 
been  held  in  such  cases,  that  the  sheriff  or  other  officer,  in  sell- 
ing, has  no  authority  to  reserve  the  way -growing  crops,  and 
that,  if  he  were  to  do  so,  not  making  the  reservation  in  the 
deed  delivered  to  the  vendee,  it  would  avail  nothing. — LcnoeU 
V.  Sche7iek,  24  X,  J.  Law  (4  Zab.),  89.  The  relief  prayed 
was,  furthermore,  against  Coltart,  the  purchaser,  who  is  not  a 
party  to  this  record,  and  it  was  not  sought  against  the  appellee 
in  this  suit.  The  question  could  not  be  reviewed  by  this  court, 
in  tlie  absence  of  the  party  who  is  so  vitally  concerned  in  the 
result  of  its  decision. 

It  is  obvious,  from  the  al)Ove  principles,  that  there  is  no  error 
in  the  decree  of  the  chancellor  overruling  the  demurrer,  and 
granting  the  relief  prayed ;  and  said  decree  is  accordingly 
hereby  affirmed. 

Brickell,  C.  J.,  not  sitting. 


Central  Agricultural  and  Mechanical 
Association  v.  Alabama  Gold  Life  In- 
surance Company, 

Creditors^    BUI  in  Equity  agaimt  Stockholders  of  Insolvent 

Corporation. 

1.  Private  corporation  ;  orrjanization  under gpnrral  lav. — The  statuto- 
ry provisions  relating  to  the  or<janization  of  jirivate  corporations,  which 
require  that  the  declaration  or  articles  of  incorporation  should  be  filed  in 
the  office  of  the  secretary  of  State,  and  that  the  signatures  of  the  sub- 
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scribers  should  be  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds  (Rev.  Code,  ^  17")<)),  were  imposed  by  the 
State  in  pursuance  of  its  own  jKilicy,  and  especially  for  the  benefit  and 
protection  of  persons  dealing  with  the  corporation  ;  and  being  conditions 
imposed  by  the  State,  they  might  be  waived  by  the  State,  in  the  case  of 
any  particular  corporation,  by  a  statute  exjtressly  a]>i)roving  and  ratify- 
ing its  organization  without  a  compliance  with  them. 

2.  Oryanizntion  and  charter  of  Centrnl  Agricultural  and  Mechanical 
Asgociadon,  tnuler  general  and  xpecial  laws;  curative  Htatufrit,  and  staluten 
creating  corporations. — The  defects  in  the  organization  of  the  Central  Ag- 
ricidtural  and  Mechanical  Association,  under  the  general  law  then  of 
force,  were  sui)pliefl  and  cure<l  by  the  special  statute,  ai)proved  March 
Ist,  1871  (Sess.  Acts  ]87()-71,  p.  24.S),  api)roving  and  ratifying  its  organi- 
zation, and  amending  its  charter.  This  statute  was  a  valid  exercise  of 
legislative  power,  and  was  not  violative  of  the  constitutional  provision, 
then  of  force,  which  prohibited  the  creation  of  corj)orations,  other  than 
munici]>al,  by  special  act. 

3.  Estoppel  hi/  contract  with  corporation. — When  a  person  contracts 
with  an  association  which  has  the  reputation  of  a  legal  corjKjration,  and 
a  (/<> /oc/o  existence  as  a  corporation,  in  the  actual  exercise  of  corpo- 
rate powers  an<l  franchises,  he  is  thereby  estopj :e<l  frcm  denying  its  cor- 
porate existence,  or  intjuiring  into  the  legality  of  its  organization,  for  the 
purpose  of  defeating  the  contract,  or  avoiding  his  liability  under  it. 

4.  Legal  e.ristence  of  corporation;  how  assailed. — When  an  association 
of  persons  is  found  in  the  exercise  and  user  of  corporate  franihises,  un- 
der color  of  legal  orjianization,  their  existence  as  a  cori)oration  can  not 
be  in(|uire(l  into  collaterally :  if  the  State  acquiesces  in  the  usurpation, 
individuals  can  not  complain. 

.5.  Liahilitii  of  stockholders  for  debts  of  corporation . — Under  a  provision 
contained  in  the  constitution  of  1868,  each  stockholder  in  a  private  cor- 
poration was  made  liable  for  its  debts  "to  the  amount  of  stock  held  or 
owned  l)v  him;"  and  while  this  provision  was  ot  force,  any  clause  in  a 
statute  creating  or  amending  the  charter  of  a  corporation,  which  at- 
tempted to  relieve  the  stockholders  of  this  liability,  would  l)e  inoi>erative 
and  void. 

6.  Same. — The  statute  which  made  the  stockholders  of  a  cor])oration 
liable,  to  the  extent  of  their  stock,  "for  all  debts  due  from  it  at  the  time 
of  its  dissolution  "  (Rev.  Code,  ^  17t)0),  did  not  contemi)late  a  dissolution 
only  as  at  conunon  law,  but  a  practical  dissolution,  which  occurs  when- 
ever the  corporation  "becomes  a  nominal,  inert  body,  reduced  to  insol- 
vency,* its  j)roperty  and  funds  all  gone,  rendering  lepd  remedies  against 
it  fruitless  an<l  unavailing." 

7.  Transfer  of  stock  in  insolvent  corporation  ;  validitg  as  againxl  cred- 
itors.— A  transfer  of  stock  in  an  insolvent  corjioration,  which  the  corpora- 
tion refuses  to  enter  on  its  Iwoks,  is  inoperative  and  void  as  against  the 
existing  creditors  of  the  corporation,  when  it  is  not  shown  to  have  been 
made  in  good  faith,  and  to  a  solvent  person. 

8.  Revision  of  chancellor's  decision  on  facts. — Tlu'  chaiu'ellor's  di>cis- 
ion  on  a  disputed  (piestion  of  fact  will  not  be  disturbed  on  appeal,  "  un- 
less there  is  a  decided  preponderance  of  evidence  against  it." 

Appeal  from  the  Chancerv  Court  of  Dallas. 

Heard  before  the  Hon.  Ch.vkt.ks  Tikxkk. 

Tiie  l)ill  in  this  case  was  filed  on  the  4tli  Febrnarv,  1874,  by 
the  Alabama  Gold  Life  Insurance  Company,  a  domestic  corpo- 
ration, as  a  creditor  of  the  Central  Agricultural  and  ^fcchanical 
Association,  another  domestic  corporation,  on  behalf  of  it.-^elf 
and  all  other  creditors  who  might  come  in  and  nuike  themselves 
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parties ;  against  the  said  Central  Agricultural  and  Mechanical 
Association,  and  against  Virgil  G.  Weaver  and  others,  as  stock- 
holders, or  subscribers  for  stock,  in  said  defendant  corporation ; 
and  sought  to  enforce  against  said  stockholders  and  subscribers 
a  personal  liability,  to  the  extent  of  the  stock  held  by  each,  or 
the  amount  subscribed  and  not  paid  in,  for  the  debts  of  said 
corporation,  on  the  ground  of  its  insolvency  and  dissolution. 
The  complainant's  debt  was  created  by  a  loan  of  $15,000,  on 
the  20th  June,  1S71,  to  said  defendant  corporation,  for  four 
years,  at  legal  interest,  payable  semi-annually ;  for  the  princi- 
pal of  which  sum  the  latter  executed  its  promissory  note,  with 
eight  other  notes  for  the  interest  as  it  became  payable,  and  also 
a  mortgao-e  on  a  tract  of  land  in  and  near  the  citv  of  Selma, 
known  as  the  "  Fair  Grounds."  D jfault  having  been  made  in 
the  ])ayment  of  the  notes  for  interest,  the  mortgage  was  foi*e- 
closed  on  the  14th  June,  1873,  by  a  sale  under  the  power  there- 
in contained  ;  and  the  proceeds  of  sale,  after  deducting  the  ex- 
penses, being  applied  to  the  complainant's  debt,  a  balance  of 
more  than  $1,(H)0  was  left  unpaid.  The  original  bill  alleged, 
that  said  defendant  corporation  "  has  no  property  or  means  with 
which  to  pay  said  debt,  and  is  insolvent ; "  and  by  an  amend- 
ment allowed  at  the  hearing,  these  words  were  added,  "  and  has 
ceased  to  do  business,  and  is  dissolved.'^  The  bill  alleged,  also, 
that  "  said  association  is  a  joint  stock  company,  and  a  cor])orate 
body  created  under  the  general  law  of  Alabama  passed  for  the 
purpose  of  authorizing  the  creation  of  corporations  without 
special  act  of  the  legislature  therefor  ;  that  Seaborn  J.  Saffold  is 
the  president  of  said  corporation,  and  he,  Geo.  O.  Baker  and 
P.  D.  Barker  know,  or  have  the  means  for  knowing,  and  can 
state  tlie  names  of  all  the  stockholders  of  said  corporation,  and 
who  have  subscribed  for  stock."  Saffold,  Baker  and  Barker, 
were  made  defendants  to  the  bill  as  stockholders,  and  Weaver 
as  a  subscriber  for  stock  who  had  not  paid  his  subscription  ;  and 
it  was  alleged  that  the  names  of  the  other  stockholders  and  sub- 
scribers were  unknown  to  the  complainant,  and  a  discovery  was- 
sought  as  to  them,  C.  W.  Hooper,  N.  Woodruff,  E.  Gillman, 
N.  K.  n.  Dawson  and  Jno.  T.  Morgan,  were  afterwards  brought 
in  as  defendants,  on  the  ground  that  they  were  stockholders  in 
the  defendant  corporation. 

A  demurrer  to  the  bill  was  interposed  by  the  defendant  cor- 
poration, which  was  overruled  by  the  chancellor,  and  a  decree 
pro  GonfeHxo  was  afterwards  entered  against  said  corporation. 
A  demurrer  was  also  interposed  by  Woodruff,  Dawsoji  and 
Morgan,  which  the  chancellor  sustained,  on  the  ground  that  the 
defendant  corporation  had  no  power  to  borrow  money ;  but 
the  chancellor's  decree  was  reversed  by  this  court  on  appeal, 
during  its  December  term,  1875,  as  shown  by  the  report  of  the 
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case  (54  Ala.  73),  and  tlie  cause  was  remanded.  Iloojier  filed 
an  answer  to  the  bill,  denying  that  said  association  was  ever 
legally  organized  or  constituted  a  body  corporate,  and  denying 
his  liability  as  a  stockholder.  Weaver  also  answered,  denying 
that  he  was  a  stockholder  or  subscriber  for  stock,  and  denying 
the  corporate  existence  of  the  association  ;  and  sej)arate  answers 
were  also  filed  by  other  defendants,  admitting  their  subscrip- 
tion and  contribution  of  money  to  the  association,  which  they 
had  paid,  but  denying  their  lial)ility  as  stockholders,  and  alleg- 
ing that  the  fissociation  was  never  legally  oi'ganized  or  consti- 
tuted a  body  corporate  under  the  laws  of  Alabama,  Decrees 
^'o  cotifesso  were  regularly  entered  against  several  of  the  de- 
fendants who  failed  to  answer. 

As  to  the  organization  and  incorporation  of  the  said  Central 
Agricultural  and  Mechanical  Association,  the  material  facts,  as 
shown  by  the  record,  are  these:  On  the  4th  June,  18(i9,  a  de- 
claration of  incorporation  was  filed  in  the  office  of  the  probate 
judge  of  Dallas  county,  by  George  C.  Phillips  and  others,  ask- 
ing to  "become  a  body  corporate  under  and  by  virtue  of  the 
laws  of  the  State,  as  found  in  the  Revised  Code  of  Alabama, 
sections  lT55-f)2,  by  the  name  and  style  of  the  (Jentral  Agri- 
cultural and  Mechanical  As-sociaffon,  at  Selma,  Alabama,  for 
the  purpose  and  with  the  object  of  advancing  and  imj)roving 
the  agricultural  and  mechanical  interests  of  tlie  county  and 
State."  The  names  of  the  stockholders  were  subscribed  to  this 
declaration,  with  the  number  of  shares  taken  by  each ;  but  the 
names  of  none  of  the  defendants  to  this  suit  are  subscribed  to 
this  declaration,  and  it  was  not  acknowleged  by  the  subscribers 
before  any  officer,  as  recpiired  by  section  17")0  of  the  lievised 
Code,  At  a  meeting  of  the  association,  held  on  the  next  day, 
a  committee  reported  that  the  declaration  of  incorporation  had 
been  duly  filed ;  and  another  committee  was  appointed  to  pre- 
pare a  constitution  and  by-laws  for  the  corporation;  and  at 
subsequent  meetings  the  constitution  and  by-laws,  as  rejiorted, 
were   adopted,  officers  elected,  and  the  organization    perfected. 

On  the  1st  March,  1871,  an  act  was  ])a;^sed  l)y  the  (ieneral 
Assembly,  entitled  "An  act  to  amend  and  ratify  the  charter 
of  the  Central  Agricultural  and  Mechanical  Association  at 
Selma,  Alabama,''  containing  the  follo^ving  provisions:  iSec. 
1.  "  W/tereas,  on  the  4th  June,  18H0,  the  stockholders  of  the 
Central  Agricultural  and  Mechanical  Association,  at  Selma, 
Alabama,  filed  in  the  Probate  Court  of  Dallas  county  their  de- 
claration to  become  a  coi'porate  body  according  to  the  form  of 
the  statute  in  such  cases  made  and  ])rovided.  which  said  declara- 
tion was  recorded;  and  whereas  large  additions  of  stockholders 
liave  been  made  to  said  association,  and  the  capital  stock 
thereof  increased,  since  said  filing;  and  whereas  said  association 
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have  purchased  lands,  erected  thereon  costlv  buildings,  and  laid 
off  their  grounds,  for  the  purpose  of  holding  and  carrying  on 
fairs,  and  exhibiting  and  developing  the  agricultural  and  me- 
chanical products  of  the  State ;  and  whereas  said  association 
axe  in  good  faith  carrying  out  the  objects  of  the  same ;  there- 
fore^ he  it  resolved,  that  said  association  is  hereby  declared  to  be 
a  body  corporate  under  the  laws  of  the  State,  and  they  shall 
have  power  to  purchase,  hold,  and  sell  land,  issue  stock  or 
bonds,  and  pledge  their  property  for  payment  of  the  same,  and 
to  sue  and  be  sued,  to  have  a  common  seal,  and  to  do  all  other 
acts  and  things  necessary  to  carry  out  the  objects  of  said  asso- 
ciation, as  above  set  forth."  Sec.  2.  "  That  said  association 
may  increase  their  capital  stock  to  $100,000 ;  and  all  persons 
who  are  now,  or  may  hereafter  become,  stockholders  in  said 
association,  shall  be  liable  for  the  debts  of  the  association,  to 
the  amount  of  whatever  balances  they  may  respectively  owe  on 
their  subscriptions ;  provided,  this  clause  shall  not  in  any  way 
affect  the  present  creditors  of  said  association ;  and  provided 
further,  that  the  secretary  of  said  association  shall,  from  time 
to  time,  tile  in  the  Probate  Court  of  Dallas  county  the  names 
of  such  stockholders  as  have  heretofore,  or  maj^  hereafter, 
become  stockholders  in  said  association,  with  a  statement  of  the 
amount  of  stock  taken  by  them,  and  the  amounts  paid  in  by 
each  on  said  stock ;  which  said  statement  shall  be  tiled  once  per 
annum,  and  the  probate  judge  of  said  county  shall  record  the 
same."  Sec.  3.  "  The  present  board  of  directors  and  officers 
of  said  association,  to-wit,"  naming  them,  "  are  hereby  declared 
to  be  the  ofhcers  and  board  of  trustees  of  said  association ;  and 
they  shall  continue  as  such  until  their  successors  are  duly  elected 
and  qualified."  Section  four  conferred  on  the  board  of 
directors  power  to  prescribe  rules  and  regulations  for  the  gov- 
ernment of  the  association,  not  in  conflict  with  the  laws  of  the 
State,  and  expressly  prohibiting  banking  privileges ;  and  section 
five  repealed  all  conflicting  laws. — Session  Acts,  1870-71, 
pp.  243-4. 

At  a  meeting  of  the  board  of  directors  held  on  the  20th 
June,  1871,  as  shown  by  the  minutes  of  the  board,  a  resolution 
was  adopted,  which  recited  the  act  above  set  out,  and  declared 
"  that  the  amendments  proposed  in  said  act,  and  all  things  else 
therein  contained,  be,  and  the  same  are  hereby,  accepted  by 
this  association."  At  the  same  meeting,  a  new  declaration  of 
incorporation,  which  was  filed  in  the  office  of  the  probate 
judge  on  said  20th  June,  1871,  was  ordered  to  be  recorded  on 
the  minutes,  in  these  words  : 

"  Whereas  the  undersigned,  with  other  persons  who  are  now 
deceased,  or  ceased  to  be  stockholders  or  interested  in  the 
Central  Agricultural  and  Mechanical  Association,  of   Selma, 
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Alabama,  did  on  the  4th  day  of  June,  1869,  sign  and  file  their 
declaration,  under  the  laws  of  Alabama,  to  incorporate  a  com- 
pany to  be  known  as  the  Central  Agricultural  and  Mechanical 
Association  at  Selma,  for  the  purposes  expressed  in  said  declara- 
tion ;  and  whereas  the  same  was  not  acknowledged,  as  re^piired 
by  the  laws  of  the  State,  by  the  stockholders  whose  names 
were  sitjned  to  said  declaration  ;  and  whereas,  on  the  Ist  March, 
1871,  the  General  Assembly  of  said  State  did  enact  a  law,  enti- 
tled," tfec,  "which  declared  said  association  'to  be  a  body  cor- 
ix)rate  under  the  laws  of  the  State,'  and  that  'all   laws,  and 

{)arts  of  laws,  in  conflict  with  the  provisions  of  this  act,  are 
lereby  rej)ealed ' ;  and  whereas  doubts  have  arisen  as  to  the 
validity  of  said  declaration,  and  of  said  act  of  the  General  As- 
sembly, and  of  the  existence  and  validity  of  said  declaration 
as  a  charter  of  incorporation  of  said  association  :  Xow,  we, 
the  undersigned,  a  porti(jn  of  the  signei-s  of  the  declaration 
aforesaid,  which  is  in  the  words  and  flgures  folhtwing,''  setting 
it  out,  "do  herel)y  re-flle  the  said  declaration,  and,  s(»  far  as  we 
can  do  so,  by  an  acknowledgment  of  said  original  declaration, 
which  is  recorded,"  tfcc,  "give  force  and  validity  to  the  same 
from  said  4tli  day  of  June,  1869,  as  a  ciiarter  under  the  laws 
of  the  State  of  x4.labama,  by  the  name  and  style  set  forth  in 
said  declaration ;  and  if  said  act  of  the  legislature  is  not  valid, 
and  did  not  make  said  declaration  good  as  a  charter  under 
the  laws  of  the  State,  from  the  date  of  the  })assage  of  said  act, 
then  we  hereby  re-flle  the  above  declaration,  for  the  purposes 
therein  expressed,  and  acknowledge  the  same  in  conformity  to 
the  laws  of  the  State,  and  for  the  purpose  of  securing  and  ol> 
taining  the  rights  of  an  incorporation  for  ourselves  and  all  who 
may  be  entitled  to  stock  in  said  association,  and  oui-  and  their 
successors,  in  strict  conformity  to  the  statutes  in  such  cases 
made  and  provided ;  and  we  hereby  re-sign  said  declaration,  by 
attaching  our  signatures  to  this  application,  and  thereby  verify- 
ing the  amount  of  stock  op{)osite  to  our  respective  names." 
To  this  declaration  the  names  of  flfteeii  persons  were  signed,  all 
of  whose  names  (except  two)  were  signed  t(^>  the  original  de- 
claration, and  it  was  acknowledged  by  them  all,  on  the  day  of 
its  date,  before  a  justice  of  the  j)eace ;  but  the  signatuivs  do 
not  embrace  the  names  of  any  of  the  defendants  to  this  suit. 
On  the  same  day,  and  at  the  same  meeting,  the  moi-tgage  to 
,  the  complainant  was  ratifled,  and  the  president  and  secretary 
were  ordered  to  sign  the  notes  and  mortgage.  On  the  4th 
August,  1871,  the  secretary  of  the  association  filed  in  the  oflice 
of  the  probate  judge,  as  reipiired  by  the  said  act  of  March  1st, 
1871,  a  list  of  the  stockholders  and  subscribers  tor  stt>ck  in  the 
said  association;  in  which  list  the  name  of  \ .  (i.  Weaver  ap- 
pears, as  a  subscriber  who  had  not  paid  for  any  of  his  stock, 
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and  the  names  of  the  other  defendants  appear  as  stockliolders 
who  have  paid. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree,  declaring  "■  that  the  said  Central  Agricultural 
and  Mechanical  Association  is  a  corporation,  duly  created  and 
organized  under  and  by  virtue  of  the  laws  of  Alabama ;  that 
said  corporation,  at  the  time  of  the  filing  of  the  bill  in  this 
cause,  owned  no  property,  had  ceased  to  do  business,  and  was 
in  fact  dissolved ;  that  the  complainant  is  a  creditor  of  said  cor- 
poration, and  is  entitled  to  relief  as  in  the  bill  prayed ;  that 
said  Yirgil  G.  Weaver  was,  before  the  commencement  of  this 
suit,  and  now  is,  a  subscriber  to  the  capital  stock  of  said  asso- 
ciation, to  the  amount  of  $500,  and  is  indebted  to  the  associa- 
tion for  the  full  amount  thereof  ;  and  that  the  other  defendants 
named  in  the  bill  are  stockholders  in  said  corporation,  and  are 
liable  for  the  debts  of  said  corporation  to  the  extent  of  the 
stock  held  and  owned  by  them  respectively."  He  therefore  or- 
dered a  reference  to  the  register,  to  ascertain  the  amounts  due 
from  each  of  the  defendants  respectively;  and  on  the  coming 
in  of  the  report,  rendered  a  final  decree  against  each,  for  the 
amount  found  by  the  register. 

From  this  decree  an  appeal  is  sued  out  by  Weaver,  Hooper, 
Gillman,  Dawson,  and  Woodruff ;  and  each  assigns  as  error, 
severally,  the  decree  holding  him  liable  as  a  stockholder,  and 
that  part  of  the  decree  which  declared  that  the  defendant  asso- 
ciation had  a  legal  existence  as  a  corporation  and  was  dissolved. 

Lapslf.y  &  Nelson,  for  Weaver  and  Hooper ;  and  with  them 
Pettus,  Dawson  &  Tillman,  for  the  other  appellants. — ISTo  in- 
corporation was  effected  by  the  filing  of  the  original  declara- 
tion, in  June,  1 869 ;  since  that  declaration  w^as  not  acknowledged 
bv  the  subscribers,  as  rerpiired  by  the  statute. — Rev.  Code, 
§"1756 ;  Canal  Co.  v.  Woodbunj,  14  Cal.  424 ;  29  Cal.  124  ;  16 
La.  Ann.  153.  The  act  of  March  1st,  1871,  could  not  give  a 
legal  existence  to  the  association,  unless  it  was  already  a  cor- 
poration ;  since  the  constitution  of  1868,  then  of  force,  pro- 
hibited the  creation  of  private  corporations  by  special  laws. 
The  chancellor  does  not  say,  in  his  decree,  that  this  statute 
created  the  corporation,  but  only  that  it  "  secured  a  legal  exis- 
tence" to  the  corporation  ;  and  the  act  itself,  by  its  title,  pur- 
ports only  to  "  amend  and  ratify  the  charter  "  of  the  association. 
But  the  act  itself  shows  an  evident  purpose  and  attempt,  in  de- 
fiance of  the  constitutional  inhibition,  to  create  a  corporation  ; 
declaring  that  said  association  is  "  is  hereby  doclared  to  be  a 
body  corporate ; "  conferring  on  it  specified  powers,  and  limit- 
ing the  lial)ility  of  its  stockliolders. 

The  statute  can  not  be  upheld  as  merely  a  curative  statute.  If 
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there  was  a  legal  corporation — if  the  association  had  a  lej^al  ex- 
istence in  fact — the  legislatnre  might  have  amended  its  cliarter, 
or  cnred  any  formal  defect  in  its  organization.  J)Ut  the  j)ower 
to  cure,  or  to  amend,  does  not  include  the  power  to  create.  The 
legislature  may  have  the  same  power  to  ratify  and  confirm  a 
corporate  body  irregularly  organized,  as  to  create  a  new  one  ; 
but  tliis  is  the  extent  of  the  authorities  cited  bv  the  chancellor, 
MitcheUv.  I)e^'(L%  49  Illinois,  416;  Cooley's  Const.  Lim.  371. 
Here,  if  the  legislature  could  liave  created  the  corporation  by 
special  act  in  the  fii*st  instance,  it  might  have  ratified  and  cured 
a  defective  organization  by  special  act,  and  the  validity  of  the 
law  could  notliave  been  questioned  ;  but  the  j)Ower  to  create  by 
special  act  is  taken  away  by  express  provision,  and  the  inhibi- 
tion can  not  be  evaded  by  a  curative  statute.  The  legislature 
could  not  have  dispensed  in  advance  with  any  of  the  requisi- 
tions of  the  general  law,  in  favor  of  this  association,  authorizing 
its  incorporation  on  terms  more  favorable  than  arc  required  of 
other  citizens ;  nor  can  it  make  such  discrimination  by  subse- 
quent legislation.  The  constitutional  provisions  intended  to 
prevent  such  discrimination,  and  to  secure  uniformity  in  tlie 
organization  and  powers  of  private  cori)()rations.  If  one  form- 
ality, required  by  the  general  law,  can  l)e  dispensed  with,  in 
favor  of  one  corporation,  another  may  be  ;  and  others  may  be 
dispensed  with,  in  favor  of  other  cor{)orations  ;  and  the  consti- 
tutional provision  l)e  thus  practically  nullified. 

No  argument,  favorable  to  the  complainant  in  this  case,  can 
be  based  on  the  acceptance  of  the  ratifying  act  by  the  associa- 
tion. If  accepted  at  all.  it  was  accepted  in  its  entirety,  includ- 
ing the  provision  exempting  stockholders  from  individual  lia- 
bility for  debts;  and  its  acceptance  can  not  give  the  law  any 
retrospective  effect,  or  impart  life  to  the  association  before  the 

f)assage  of  the  law.  Neither  Weaver  nor  Hooper  is  shown  to 
lave  said  or  done  anything,  after  the  passage  of  this  law, 
recognizing  the  corporation  ;  nor  are  any  of  the  a])pe]lants  shown 
to  have  participated,  at  any  time,  in  any  use  of  the  corporate 
powers,  or  to  have  done  any  act  which  can  work  an  estoppel 
against  them ;  and  none  of  them  were  subscribers  to  the  new 
declaration  of  incorporation,  filed  in  June,  1871,  on  the  day  the 
complaiiumt's  debt  was  contracted.  The  filmg  of  this  declara- 
tion can  only  take  effect  from  the  day  of  its  date,  and  oi>ly 
binds  the  sul)scril)ers  and  their  successors  in  law;  and  in  the 
resolutions  adopting  that  declaration  the  act  of  March,  1871,  s 
set  out  in  full,  including  the  clause  exein])ting  the  stockholders 
from  personal  liability  for  del)ts.  As  against  these  a})pellants, 
it  is  submitted,  the  complainant's  case  is  not  made  out,  either 
under  the  special  law,  or  under  either  declaration  of  incorpora- 
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tion. —  Gray  v.  Boston  Iron  Co.,  9  Cush.  192 ;  Pollard  v.  Bailey^ 
20  Wallace,  520 ;  Cumming  v.  Maxwell,  45  Maine,  190, 

The  complainant's  case  fails  on  the  proof,  also,  because  it  is 
not  shown  that  the  association,  if  a  corporation  at  all,  was  dis- 
solved when  the  bill  was  tiled ;  and,  indeed,  the  proof  shows 
that  it  never  has  been  Tegallj  dissolved.  The  statute  contem- 
plates a  dissolution  by  a  direct  legal  proceeding.  Though  a 
corporation  may  be  dissolved,  and  its  franchises  lost  by  non- 
user,  or  neglect ;  yet  the  default  must  be  judicially  determined, 
in  a  suit  instituted  for  the  purpose,  and  it  can  not  be  made  the 
subject  of  a  collateral  attack.— ii<?a?  v.  Amery,  2  Term,  515; 
Duke  V.  Cahaha  Nav.  Co.,  16  Ala.  372;  Harris  v.  Nesbit,  24 
Ala.  398.  The  original  bill  did  not  proceed  on  the  idea  that  a 
dissolution  was  necessary,  but  only  averred  that  the  defendant 
corporation  was  insolvent ;  and  the  allegation  as  to  a  dissolu- 
tion was  only  added  by  amendment,  allowed  at  the  hearing. 
On  the  contrary,  the  original  bill  alleged,  "that  the  said  Agri- 
cultural and  Mechanical  Association  is  a  joint  stock  company 
and  a  body  corporate  created  under  the  general  laws  of  Ala- 
bama,", and  "  that  said  Seaborn  J.  Saffold  is  the  president  of 
the  said  corporation;"  and  M.  H.  Smith,  a  witness  for  the  com- 
plainant, who  had  the  custody  of  the  books  of  said  corporation, 
testifies  that,  on  the  2Tth  February,  1874,  the  day  on  which  the 
bill  was  filed,  there  was  in  existence  a  I'egularly  organized  cor- 
poration, whose  president,  secretary  and  otiier  officers  are  men- 
tioned by  him.  The  allegation  that  the  company  "  has  ceased 
to  do  business,"  was  also  added  at  the  hearing,  in  April,  1S77, 
by  amendment;  and  the  plaintiff's  witnesses,  testifying  to  that 
effect,  speak  in  the  present  tense,  as  of  the  time  when  their  dep- 
ositions were  taken,  in  September,  1875,  and  not  of  the  day  on 
which  the  bill  was  filed  ;  and  the  same  is  true  of  their  statements 
that  the  association  " /.s-  insolvent,"  "/icii' no  property,"  itc.  The 
single  fact  that  the  "  Fair  Grounds  "  were  sold,  under  the  power 
in  the  mortgage,  six  months  before  the  bill  was  filed,  does  not 
establish  tiie  insolvency  of  the  corporation  at  the  time ;  and  there 
is  no  legal  evidence  that  it  was  insolvent,  or  liad  ceased  to  do 
business,  when  the  bill  was  filed.  The  atlirmative  of  the  issue 
was  on  the  complainants,  if  the  bill  had  contained  the  necessary 
averments,  and  the  defendants  were  not  bound  to  negative  by 
proof  facts  which  were  not  even  averred. — Smith  v.  Iluckahee, 
53  Ala.  19(1. 

Tiiere  is  no  proof  that  Weaver  was  a  stockholder,  or  that 
he  ever  subscribed  for  any  stock.  He  denies  it  under  oatli,  and 
the  only  evidence  against  him  is  the  testimony  of  Sturdevant, 
who  says  that  he  subscribed  Weaver's  name  by  his  authority ; 
but  the  testinujny  of  Sturdevant  is  in  direct  conflict,  in  several 
particulars,  with  the  documentary  evidence,  and  with  the  testi- 
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mony  of  other  watnesses.  As  against  Weaver,  tlie  entry  of  liis 
name  on  the  books  of  tlie  corporation  as  a  subscriber  is  not  ad- 
missible evidence,  witliout  othef  proof  of  the  snl>scrij)tit)n. 
Railroad  Co.  v.  Hlchnan,  28  Penn.  St.  318 ;  Mayor  v.  H  r!(jlit, 
2  Porter,  230. 

Brooks  &  II<3Y,  contra. — 1.  By  virtue  of  the  original  decla- 
ration, filed  in  June,  1809,  the  amending  and  ratifying  law,  and 
the  subsequent  filing  and  acknowledgment  on  the  2()th  June, 
1871,  the  defendant  corporation  became  an  existing  and  law- 
fully organized  corporation,  as  of  the  -Ith  June,  1869 ;  and  it  .so 
continued  until,  as  the  ])roof  shows,  it  cea.sed  to  do  business  in 
the  summer  of  1873.  The  only  defect  in  the  organization,  un- 
der the  declaration  originally  filed,  was  the  failure  of  the  sub- 
scribers to  acknowledge  it,  as  the  law  then  re(|uired  ;  and  this 
defect,  of  which  the  State  only  could  take  advantage,  might 
have  been  cured,  if  material,  by  subsecpient  acknowledgment,  as 
in  case  of  a  deed.  But  this  defect  was  cured  by  the  statute 
ratifying  and  amending  the  charter  of  the  corporation,  which 
was  accepted  l)y  the  corporation ;  and  the  list  of  stockholders 
was  filed,  as  required  by  that  act.  The  legislature  might  thus 
cure  the  defect  in  the  organization  of  this  corporation,  as  it  has 
since  dispensed  with  the  acknowledgment  in  all  cases,  by  re- 
pealing the  statute  which  required  it.  The  validity  of  such 
curative  laws,  though  necessarily  retrospective,  is  well  sustained 
by  authority. — Cooley's  Const.  Lim.  371,373-9;  Si/racuse  Bank 
V.  Davis,  10.  P>arbour,  1S8. 

2.  The  State  oidy,  the  sovereign  power,  can  question  the 
regular  and  lawful  creation  of  a  corporation  under  its  laws. 
Tlie  corporation  itself  is  estopped  i)y  its  acts  and  user;  a  person 
who  has  dealt  with  the  cor])oration.  therel)y  recognizing  its 
legal  existence,  is  estopped;  and  a  stockholder,  who  has  partici- 
pated in  its  acts  and  benefits,  is  estopped. — Herman  on  P'stop- 
pel,  jjvj  571-573;  Jtaton  c.  Asjjuuimll,  19  X.  V.  119;  Sa/uLs  >:. 
/////,  42  Barbour,  051. 

3.  The  diss(;luti()n  of  the  corporation,  retpiired  by  law  as 
the  condition  on  which  the  ]>ei'sonal  liability  of  the  stockholders 
can  be  enforced,  is  not  a  judicial  dissolution,  but  a  dissolution 
in  sul)stance ;  that  is,  indebtedness,  insolvency,  and  ceasing  to 
do  business. — P^tughkepsie  Bank  v.  IhhntiKon,  24-  Wendell, 
479;  Terry  v.  Tnhinan,  2  Otto,  161;  19  Johns.  450;  8  Co  wen, 
387. 

4.  ]is  constitutional  provision,  and  by  the  general  statute 
(Rev.  Code,  jj  1700),  the  measure  of  the  liability  of  each  stock- 
holder, for  all  debts  due  by  the  corj)oration  at  the  time  of  its 
dissolution,  is  declared  to  be  the  amount  of  his  stock.  Thi>  is 
in  addition  to  the   liabilitv  for  unpaid   subscriptions,   and  is  a 
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part  of  the  corporate  property,  and  enforceable  for  tlie  benefit 
of  creditors,  just  like  the  liability  for  unpaid  subscriptions. 
Abbott's  Dig.  Corp.  396,  !^^  191-2 ;  Sivionson  v.  Spencer,  15 
Wendell,  548  ;  24  Wendell,  473  ;  3  Paige,  409  ;  17  X.  Y.  458  ; 
19  Johns.  456 ;  8  Cowen,  387;  19  X.  ¥^119 ;  Smith  v.  Hucka- 
hee,  53  Ala.  294.  The  special  provision  in  the  act  of  March, 
1871,  if  intended  to  destroy  or  diminish  this  liability,  is  in- 
operative and  void,  being  in  contravention  of  the  constitutional 
provision. 

5.  The  books  of  a  corporation,  and  all  the  entries  in  them, 
are  admissible  evidence  against  the  corporation,  and  against  the 
stockholders,  but  not  in  their  favor,  as  against  third  persons. 
Mayor  V.  Wright,  2  Porter,  230 ;  An^ell  6z  Ames  on  Corp. 
535-6 ;  1  Greenl.  Ev.  §  493 ;  Allen  v.  Coif,  6  Hill,  ^S".  Y.  318. 
In  this  case,  it  appears,  the  stockholders,  or  persons  desiring  to 
become  such,  were  not  required  to  subscribe  tlieir  own  names : 
their  names  M-ere  merely  given  to  the  secretary,  and  he  made 
the  proper  entries  on  the  books.  If  this  was  informal,  or  ir- 
regular, neither  the  corporation  nor  the  stockholders  can  take 
advantage  of  it,  when  sued  by  creditoi-s. — Abbott's  Dig.  Corp. 
^^  K 18-9  ;  Banh  v.  Man.  Co.',  9  Cush.  576 ;  Me  Rose  v.  Wheeler, 
45  Penn.  St.  32. 

6.  The  entry  of  Weaver's  name  on  the  books  as  a  stock- 
holder is  presumptive  evidence  that  he  is  such,  and  throws  the 
burden  of  proof  on  him. — Ilooyland  v.  Bell,  36  Barl)0ur,  57 ; 
Abbott's  Dig.  Corp.  §  101.  The  letter  of  the  secretary  to 
Weaver,  calling  on  him  to  pay  his  subscription,  cori'oborates 
the  correctness  of  the  entry ;  and  his  failure  to  reply  to  it,  re- 
pudiating the  liability,  is  an  admission  of  its  correctness. — 1 
Greenl.  Ev.  ^^  197,  and  cases  cited ;  Watson  v.  Byers,  6  Ala. 
393.  The  testimony  of  Sturdevant  is  corroborated,  in  several 
essential  particulars,  by  other  witnesses  ;  and  on  all  the  evidence 
adduced,  the  chancellor's  decision,  if  not  affirmatively  sustained, 
is  not  shown  to  l:»e  wrong. 

7.  Hooper  claims  to  have  sold  his  stock  to  one  Solomon, 
who  was  a  non-resident;  and  he  applied,  in  1873,  to  have  the 
transfer  n)ade  on  the  books  of  tlie  cor])oration  ;  but  the  com- 
])any  refused  to  make  the  transfer,  and  it  never  has  been  trans- 
ferred. In  1873.  the  debt  to  the  complainant  had  been  already 
contracted,  and  default  had  been  made  in  payment ;  the  cor- 
])oration  was  insolvent,  and  had  ceased  to  do  business.  On 
these  facts,  the  liabilitv  of  Hooper  can  not  be  doubted. — Rev, 
Code,  ^><  1785-6;  Abb.  Dig.  Corp.  752.  ^§  157-69;  Allen  v. 
Railroad  Co.,  11  Ala.  ^"bX-^ Roman  v.  Fox,  5  J.  J.  Mar.  634; 
Mnrry  v.   Clarle,  17  Mass.  330. 

I5IUCKELL,  C.  J. — The  (juestions  of  law  presented  by  the 

VuL.   I-XX. 


1881.]  OF  ALABAMA.  131 

[Cen.  Ag.  and  Mech.  Asso.  v.  Ala.  Gold  Life  Ins.  Co.] 

assignment  of  errors,  and  by  the  argument  of  counsel,  depend 
upon  a  few  general  principles,  which  we  must  regard  as  well 
settled. 

It  is  not  disputed,  that  the  "  Central  Agricultural  and 
Mechanical  Association"  in  fact  existed  as  a  corporation,  acquir- 
ing property  in  that  capacity,  exercising  powers,  and  transact- 
ing business  essential  to  accomplish  the  objects  and  purposes  of 
its  creation,  as  expressed  in  the  declaration  intended  as  the 
articles  of  incorporation  ;  nor  can  it  l)e  doubted,  that  it  had  the 
reputation  of  being  a  corporation  in  the  rightful  and  lawful 
exercise  of  corporate  powers.  Having  this  existence  and  repu- 
tation, it  is  undisputed,  that  the  appellants  (with  the  exception 
of  Weaver)  became  and  were  subscril)ers  for  its  capital  stock, 
paying  their  subscriptions,  entitled  to,  or  exercising  all  the 
rights  and  privileges  to  which  they  would  have  been  entitled, 
or  could  have  exercised,  if  there  had  been  no  defects  in  the 
proceedings  preliminary  to  the  organization  of  the  association — 
if  that  organization  had  been  in  strict  conformity  to  law,  inca- 
pable of  being  (piestioned  in  any  judicial  proceeding. 

The  organization  of  the  association,  originally,  was  intended 
to  have  been  effected  under  the  general  laws  authorizing  the 
formation  of  private  corporations,  which  were  of  force  on  the 
4tli  June,  1869.  Under  these  laws,  as  a  pre-requisite,  or  a  con- 
dition ])recedent  to  rightful,  complete,  lawful  incorporation,  the 
ap])lication  for  incorporation  must  have  been  filed  in  the  office 
of  the  secretary  of  State,  and  the  signing  thereof  by  the  sub- 
scribers must  have  been  acknowledged  before  an  officer  au- 
thorized to  take  the  acknowledgment  of  deeds. — Pamph.  Acts, 
18<)8,  p.  349;  R.  C.  §  1756.  In  the  words  of  the  statute,  it 
was  only  when  these  things  were  done,  that  the  sul)scribers 
became  a  hody  corjxirate^  initlt  the  poinern  conferred  hy  the  Idws 
on  iirlvate  corporat'ionH.  The  ])urpose  of  these  requisitions 
was,  that  there  should  be  in  the  office  of  the  secretary  of  State, 
the  keeper  of  the  State  seal  and  public  records,  having  authority 
to  certify  all  such  records,  evidence  of  all  incorporations  under 
the  laws  of  the  State.  The  acknowledgment  i)efore  a  pul)lic 
officer,  of  the  signing  of  the  declaration,  or  application,  as  it  is 
indifferently  termed  in  the  statute,  afforded  the  best  evidence  of 
who  were  the  original  cor[)orators  or  stijckholders.  These  re- 
(juisitions,  or  conditions,  were  not  observed  in  the  original  or- 
ganization of  the  association ;  and  it  may  be  true,  that  rightful 
corporate  existence  could  not  have  been  maintained,  if  the 
State  had  intervened  for  usurpation  of  corporate  authority. 
These  requisitions,  or  conditions,  were  im])0sed  by  the  State,  in 
pursuance  of  its  own  policy,  and  for  the  l)enefit  and  protection, 
especially,  of  all  dealing  with  the  corporation.  Imposed  by  the 
State,  compliance  with,  or  observance  of  them,  the  State  could 
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waive.  The  waiver  was  expressed,  most  emphatically,  in  the 
subsequent  statute  declaring  the  existence  of  the  association  as 
a  corporation,  approving  and  ratifying  its  organization,  and 
amendatory  of  its  charter. — Pamph.  Acts,  1870-1,  p.  243. 

If  it  could  be  conceded,  that  individuals  who  have  entered 
into  contracts  with  a  corporation,  recognized  its  corporate  ex- 
istence, could  avoid  the  liabilities  they  liave  voluntarily  incur- 
red, by  a  disputation  of  the  legality,  not  of  the  fact  oi  corporate 
organization  and  existence ;  all  ground  for  contention  is  re- 
moved by  this  statute,  obviausly  intended  to  remove  it,  and  to 
cure  the  defects  in  the  actual  organization.  The  power  of  the 
legislature  is  plenary,  when  not  restrained  \)j  constitutional 
limitation,  to  enact  laws  operating  retrospectively,  if  thereby 
the  obligation  of  contracts  is  not  impaired,  or  vested  rights  in- 
fringed, modifying  or  changing  the  effect  of  past  transactions, 
so  tliat  the  intention  of  the  parties  to  them  may  be  fuHy  ac- 
complished. Defects  or  irregularities  in  judicial  proceedings, 
in  the  assessment  of  taxes.  State  and  municipal,  the  failure  of 
statutory  powers,  because  not  executed  with  the  prescribed 
formalities,  have  all  been  cured  by  such  legislation,  as  have 
been  irregularities  in  the  organization  of  corporations,  public 
and  private.  The  rule,  applicable  in  such  cases,  is  thus  stated 
by  Judge  Cooley  :  "  If  the  thing  wanting,  or  which  failed  to 
be  done,  and  which  constitutes  the  defect  in  the  proceedings,  is 
something  the  necessity  for  which  the  legislature  inight  have 
dispensed  with  by  prior  statute,  then  it  is  not  beyond  the  power 
of  the  legislature  to  dispense  with  it  by  subsequent  statute. 
And  if  the  irregularity  consists  in  doing  some  act,  or  in  the 
mode  or  manner  of  doinor  some  act,  which  the  leg-islature  might 
have  made  immaterial  by  prior  law,  it  is  equally  competent  to 
make  the  same  immaterial  by  a  subse({uent  law." — Cooley's 
Const.  Lim.  (4tli  ed.)  p.  463.  Clearly,  the  requisitions  not  ob- 
served in  the  organization  of  the  corporation,  were  statutory 
formalities  prescribed  by  the  legislature,  and  the  power  to  pre- 
scribe involves  the  power  to  dispense  with  them. — Black  lilver 
tfe  Utiea  R.  R.  Co.  v.  Barnard,  31  Barboui-,  258 ;  Mitchell  v. 
Deeds,  49  111.  416. 

Nor  is  the  statute  offensive  to  the  clause  of  the  constitution 
of  1868,  declaring  that  "•  corporations  njay  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  act,  except  for 
municii)al  purposes."  The  statute  does  not  form,  or  create  a 
corporation.  Before  and  at  the  time  of  its  enactment,  the  cor- 
poration was  formed,  existed  de  faeto^  having  color  of  right. 
That  existence  it  could  have  maintained,  if  the  State  acquiesced, 
— if  the  State  did  not  intervene  to  oust  it. — Lehman  v.  War- 
ner, 61  Ala.  45.5 ;  Cahall  v.  C.  21.  B.  Ass-oeiatimi,  II.  232. 
But,  can  it  be  conceded,  that  the  appellants  can  inquire  into 
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the  legality  of  the  existence  of  the  corporation  ?  We  think  it 
mnst  be  regarded  as  settled,  tliat  whoev^er  contracts  with  a  cor- 
poration, having  a  defado  existence,  the  reputation  of  a  legal 
corporatism,  in  the  actual  exercise  of  corporate  powers  and  fran- 
chises, is  estopped  from  denying  the  legality  of  the  existence  of 
the  corporation,  or  inquiring  into  irregularities  attend  nig  its 
formation,  to  defeat  the  contract,  or  to  avoid  tiie  liability  he 
has  voliintanly  and  deliberately  incurred. — Chiihh  v.  Uptf/n,  95 
U.  S.  m^ ;  Diitchem  Man.  Co.  v.  Davis,  14  Johns.  237 ;  M.  E. 
Church  V.  Pickett,  19  N.  Y.  482 ;  Mitchell  v.  Deeds,  49  111.  416  ; 
Cahall  V.  C.  M.  B.  Association,  s^iqyra.  The  principle  is 
especially  applicable  to  stockholders,  seeking  to  avoid  a  liability 
to  creditors  of  the  corporation.  Their  own  acts  vitalized  the 
corporation,  gave  it  credit,  invited  and  induced  dealings  with  it ; 
and  it  is  true  conservatism,  and  sound  policy,  promotive  of 
right  and  equity,  to  seal  their  lips  against  contradiction  and 
•denial  of  that  which  they  must  be  taken  to  have  affirmed,  to 
the  injury  of  strangers  who  have  trusted  the  atfirmation. 
Lehman  v.  Wa/me?;  supra  /  Chuhh  v.  Upton,  supra  /  FMoii  v. 
Asjnnwall,  19  N.  Y.  119  ;  tlpton  v.  HanshoroiKjJt,  3  Bissell,  417. 

Another  principle  is  well  settled  ;  that  when  an  association 
of  persons  is  found  in  the  exercise  and  user  of  corjjorate  fran- 
chises, under  color  of  legal  organization,  their  existence  as  a 
corporation  can  not  be  inquired  into  collaterally.  In  a  direct 
proceeding  by  the  government,  they  may  be  ousted;  but  per- 
sons transacting  business  witli  them  can  not  be  heard  to  deny, 
or  to  assail,  the  legality  of  corporate  existence. — Lehman  v. 
Warner,  s^ipra',  Duke  v.  Cahaha  Nav.  Co.,  16  Ala.  372;  Ang. 
<fe  Ames  Cor.  §  94.  If  the  State  acquiesce  in  the  usurpation, 
it  is  not  for  individuals  to  complain.  The  corporation  exists 
-de  facto — is  subject  to  all  the  liabilities,  duties,  and  responsibil- 
ties  of  a  corporation  de  jure.  It  would  produce  only  disorder 
and  confusion,  embarrass  and  endanger  the  rights  and  interests 
of  all  dealing  with  the  association,  if  the  legality  of  its  exist- 
•ence  could  be  drawn  in  question,  in  every  suit  to  which  it 
was  a  party,  or  in  which  rights  were  involved  springing  out  of 
its  corporate  existence.  No  judgment  could  he  rendered,  which 
would  settle  the  question  finally.  But,  when  the  government 
intervenes  by  an  appropriate  proceeding,  the  judgment  is  final 
and  conclusive,  putting  an  end  to  controversy.  In  no  aspect  of 
the  case,  were  the  irregularities  in  the  original  organization  of 
the  association  proper  matter  of  in(piiry,  nor  grounds  of  de- 
fense for  the  appellants. 

The  statute,  forming  part  of  the  general  laws  under  which 
the  association  was  organized,  and  of  force  when  the  contract 
■was  made  with  the  appellee,  declared  :  ''  The  stockholders  of 
any  such  corporation  are  liable  for  all  debts  due  from  it  at  the 
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time  of  its  dissolution,  to  the  extent  of  their  stock." — Rev. 
Code,  §  1860.  We  shall  not  inquire,  whether  this  statute  is 
modified,  or  repealed,  or  wliether  its  modification  or  repeal,  as 
to  this  association,  was  intended  by  the  clause  of  the  second 
section  of  the  curative  statute  to  which  we  have  referred, 
touching  the  liability  of  stockholders.  It  is  possible  a  field  for 
the  operation  of  that  clause  may  be  found,  without  bringing  it 
in  conflict  with  the  statute.  If  that  be  not  true,  the  clause  is 
repugnant  to,  and  violative  of  the  second  and  third  sections  of 
the  thirteenth  article  of  the  constitution  of  1868,  which  fixed 
on  each  stockholder  in  a  private  corporation  the  liability  the 
statute  imposes — a  liability  for  the  debts  of  the  corporation  to 
the  amount  of  his  stock. 

The  liability  is  contingent, — dependent  on  the  dissolution  of 
the  corporation.  That  is  the  event  rendering  it  capable  of  en- 
forcement.— Smith  V.  HucT^ahee,  53  Ala.  191.  It  was,  perhaps, 
true  at  common  law,  that  a  corporation  was  capable  of  dissolu- 
tion only  by  abuse  or  misuser  of  its  franchises,  and  a  consequent 
judicial  forfeiture ;  by  surrender,  accepted  of  record ;  or  by 
the  death  of  all  its  members. — -2  Kent,  378;  Corporation  of 
Colchester  v.  Seaher^  3  Bnrr.  1866.  This  doctrine,  it  has  often 
been  said,  can  be  of  very  limited  application  to  the  private  cor- 
porations in  this  country,  organized  for  commercial,  or  trading, 
or  business  purposes,  which  are  but  little  more  than  special 
partnerships.  In  respect  to  these  corporations,  liability  for  the 
debts  of  the  corporation  due  at  the  time  of  dissolution  being 
imposed  on  the  members,  it  has  been  repeatedly  held,  that  a 
dissolution  according  to  the  modes  of  the  common  law  is  not 
intended.  Whenever  there  is  a  practical  dissolution,  so  far  as 
the  rights  and  remedies  of  creditors  are  concerned — whenever 
the  corporation  becomes  "  a  nominal,  inert  body,"  its  property 
and  funds  gone,  and  it  is  reduced  to  insolvency,  rendering  legal 
remedies  against  it  fruitless  and  unavailing — the  liability  of  the 
stockholder  or  member  becomes  absolute,  and  the  right  and 
remedy  of  the  creditors  to  enfore  it  accrues.  —Thompson  on 
Lial)ility  of  Stockholders,  §  267.  In  the  leading  case  of  Slee 
■y.  Bloom,  19  Johns.  477,  the  facts  of  which  are  not  very  dis- 
similar to  the  facts  of  this  case,  said  Chief-Justice  Spencer  : 
'"■  In  point  of  good  sense,  tliis  corporation  was  dissolved,  within 
the  meaning  and  intent  of  the  act,  as  regards  creditors,  when 
it  ceased  to  oion  any  property,  real  or  personal,  and  when  it 
ceased,  for  such  a  space  of  time,  from  doing  any  one  act  man- 
ifesting an  intention  to  resume  their  corporate  functions.  The 
end,  being  and  design  of  the  corporation,  were  completely  de- 
termined ;  and  if  even  it  had  the  capacity  to  re-organize,  and 
re-invigorate  itself,  the  case  has  happened,  wlien,  as  relates  to 
its  creditors,  it  is  dissolved." 
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The  insolvency  of  tlie  association  is  not  a  disputed  fact.  All 
its  visible,  tangible  property  had  been  sold  from  it,  under  the 
mortgage  to  the  appellee.  It  was  without  money  ;  and  if  it  had 
any  assets,  they  ct)nsisted  of  unpaid  subscri})tions  for  its  stock, 
which  were  not  available ;  and  if  they  had  been,  would  not 
have  relieved  its  embarrassment,  or  enabled  it  to  resume  opera- 
tions. For  all  practical  purposes,  though  it  may  have  been 
possible  for  the  association  to  re-organize  and  re-invigorate 
itself,  as  to  creditors  it  was  dissolved,  within  the  meaning  of 
the  statute.  Any  other  doctrine  would  be  unreiisonable,  and 
would  render  the  statute,  and  the  liability  it  imposes,  incapa])le 
of  affording  the  creditors  of  corporations  the  benefit  and  se- 
curity intended. 

When  Hooper  proposed  the  transfer  of  his  stock,  the  debt 
to  the  appellee  had  been  contracted,  and  the  association  had 
become  insolvent.  To  the  transfer,  the  association  refused  as- 
sent, and  on  its  l)ooks  Hooper  remained  in  the  relation,  ajid 
with  the  rights  of  a  stockholder.  Without  n(^w  discussing 
whether,  under  any  circumstances,  a  stockholder  may,  l>y  a 
transfer  of  his  stock,  relieve  himself  from  liability  to  existing 
creditors,  we  are  satisfied  the  facts  do  not  show  a  hona  jide 
transfer  which  can  or  ought  to  be  supported  against  them. 
The  solvency  of  the  transferree  is  not  shown,  and  the  circum- 
stances, which  are  not  neutralized  by  opposing  evidence,  ])oint 
strongly  to  the  conclusion,  that  the  purpose  was  to  relieve 
Hooper  from  the  liability  incurred  to  existing  creditors.  As 
to  them,  the  transfer  must  be  esteemed  void. — Allen  v.  J/.  R. 
R.  Co.,  11  Ala.  451 ;  Thompson  on  Liability  of  Stockholders,' 
§215. 

The  remaining  question,  whether  Weaver  was  a  stockh<:ilder 
in  the  sissociation,  is  one  of  fact,  dependent  on  confiicting  evi- 
dence, which  seems  to  have  been  very  carefully  considered  and 
weighed  by  the  chancellor.  We  incline  to  concurrence  in  his 
conclusion,  that  the  fair  })reponderance  of  the  evidence  sup- 
ports the  claim  that  Weaver,  through  the  agency  of  Sturdevant, 
subscribed  for  the  stock  of  the  corporation.  Whether  this  be 
the  just  conclusion  or  not,  it  is  certain  it  can  not  l)e  afiirmed 
that  there  is  a  decided  preponderance  of  evidence  against  it; 
and,  of  consequence,  under  the  settled  practice,  the  decree  can 
not  be  disturbed. — Rather  v.  Youn</,  56  Ala.  *.>!:. 

Affirmed. 
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Comer  v.  Bankhead, 

Application  for  Mandamus  to  Warden  of  Penitentiary. 

1.  Genernl  rules  for  construction  of  contracts. — In  the  construction  of 
a  contract,  the  whole  instrument  should  be  considered  in  determining 
the  meaning  of  any  or  all  of  its  parts ;  the  contract  should  be  supported, 
rather  than  defeated ;  all  parts  should  be  so  construed,  if  possible,  as 
to  give  effect  and  validity  to  each ;  and  all  instruments  should  be  con- 
strued contra  proferentem — that  is,  against  him  who  gives,  or  undertakes, 
or  enters  into  an  obligation. 

2.  Conduct  of  parties  under  contract. — The  conduct  of  parties  under  a 
contract,  constituting  a  practical  construction  of  it  given  by  both  parties, 
is  fre<iuently  a  very  important  element  in  the  interpretation  of  contracts 
which  appear  ambiguous. 

3.  Contract  with  warden  of  penitentiary ,  for  hire  of  convicts ;  warden's 
discretion  as  to  delivery. — Under  the  contract  between  J.  G.  Bass,  the 
late  warden  of  the  penitentiary,  and  J.  W.  Comer,  by  which  the  former 
hired  to  the  latter  one  hundred  of  the  convicts  in  the  penitentiary,  more 
or  less,  whom  the  hirer  agreed  to  receive,  "as  may  be  directed  by  the 
said  B.,  at  the  various  jails,  or  at  the  walls  of  the  penitentiary,  free  of 
charge  to  the  State ;  "  and  by  which  it  was  provided  that,  in  the  event  of 
C.'s  failure  to  perform  any  of  the  duties  imposed  on  him  Vjy  the  contract, 
"  said  contract  may  be  terminated  or  annulled  at  any  time,  at  the  option 
of  said  B.,  or  his  successor  in  office,  after  giving  due  and  fair  notice,  in 
writing,  that  the  matter  complained  of  has  not  been  remedied;  "  the  pro- 
visions which  further  declare  that  "said  convicts  are  to  be  delivered, 
from  time  to  time,  during  the  existence  of  this  contract,  at  the  sole  option 
of  the  said  B.,  or  his  succe.ssors  in  office,"  and  that,  "  if  the  said  B.,  or 
his  successors  in  office,  should  make  demand  upon  said  C,  by  writing  or 
verbal  order,  for  any  convict  or  convicts  in  his  custody,  the  said  Comer 
will  at  once  deliver  such  convicts  to  the  said  B.,  or  his  successor  in 
office," — can  not  l)e  construed  as  giving  the  warden  a  right,  at  Jiis  option 
and  election,  to  refuse  to  deliver  any  convicts  under  the  contract,  and 
thereljy  avoid  it ;  but  were  intended  to  reserve  to  him  a  sound  discretion 
as  to  the  delivery  of  particular  convicts  to  C,  or  to  other  contractors, 
having  in  view  the  different  kinds  of  business  in  which  they  were  en- 
gaged, the  capacity  of  the  several  convicts  for  any  special  la])or,  their 
character  as  desperate  men  or  the  reverse,  and  other  like  considerations; 
and  also  to  secure  the  re-delivery  of  convicts,  in  cases  of  pardon,  reversal 
of  judgment,  etc. 

4.  Same;  hirer's  right  to  enforce  delivery. — Under  the  contract  thus 
construed,  this  discretionary  power  being  reserved  to  the  warden,  the 
hirer  could  not  demand,  as  of  right,  that  any  particular  or  specified  con- 
victs should  h'i  delivered  to  him ;  and  the  most  the  court  could  do,  under 
the  contract,  on  the  application  of  the  hirer,  "  would  be  to  compel  the 
warden  to  exercise  his  discretion  under  the  rules  above  suggested." 

5.  Same ;  term  of  hiring. — The  warden  has  statutory  power  to  con-' 
tract,  with  the  api»rovaI  of  the  governor,  for  the  hiring  of  the  convicts  for 
a  term  not  longer  than  five  years  (Code,  §  4o;>()) ;  but,  under  the  contract 
in  this  case,  which  was  "to'take  effect  on  the  first  day  of  January,  1881, 
and  to  terminate  on  the  fir.st  day  of  January,  1882,"  the  further  pro\-ision 
dt'claring  that  it  "may  be  continued  from  year  to  year,  from  date  the 
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HUino  takes  effect,  duriiiji  a  period  of  five  years,  ])rovided  said  C.  coin- 
plit's  fully  with  its  reciuirements,"  while  reserving::  the  i>rivil(ji:e  of  re- 
newal to  the  hirer,  or  inakinj;  it  optional  with  him,  does  nf>t  reserve  to 
the  warden  a  corresponding  privilejjje ;  consecpii'iitly,  while  tlu'  contract 
is  valid  for  the  year  1881 ,  it  is  not  hindinjj;  as  to  any  snl)S('<inent  year. 

().  MandamuH  ;  not  (iwarded  when  nuijntonj. — When  this  i)roc<'('rlinj^ 
was  commenced,  in  Auj^ust,  18S1,  and  when  the  Circuit  Court  sustaine<l 
a  demurrer  to  the  petition,  and  when  the  ai)pcal  was  taken,  an<l  when 
the  cause  was  ar<;ued  and  suV)mittcd,  the  relator  was  entitle<l  to  relief,  as 
herein  ahove  indicated ;  hut,  his  rights  under  the  contract  having  ter- 
minated on  the  first  day  of  January,  1882,  since  ]»ast,  the  writ  of  inan- 
damiiH  will  not  he  awanled. 

Ai'PEAL  from  the  Circuit  Court  of  Elmore. 

Tried  before  tlie  Hon.  James  E.  Cobb. 

The  appellant  in  this  case,  John  W.  Coiner,  filed  his  petition, 
addressed  to  the  presiding  judge  of  the  circuit  which  includes 
the  county  of  Ehnore,  ])raying  a  mandatnnH  against  John  11. 
Bankhead,  the  warden  of  the  State  penitentiary  at  Wetunipka, 
requiring  liini  to  deliver  to  the  petitioner  the  number  of  con- 
victs to  which  he  claimed  to  be  entitled  under  a  contract  made 
with  Jolm  G.  Bass,  the  former  warden.  The  contract  between 
Comer  and  Bass,  which  was  made  an  exliibit  to  tlie  petition, 
was  dated  the  22d  December,  1880,  and  a])})roved  l)y  the  gov- 
ernor on  the  4th  February,  1881.  Its  material  ])rovisions,  so 
far  as  involved  in  this  case,  are  stated  in  the  opinion  of  the 
court.  The  petition  alleged,  that  Comer  did  not  have  the  full 
quota  or  percentage  of  convicts  to  which  he  was  entitled  under 
his  contract  with  Bass;  that  Bankhead,  since  he  had  become 
warden,  had  delivered  some  convicts  to  Comer  under  his  con- 
tract, but  refused  to  deliver  any  more,  and  was  delivering  them 
to  R.  J.  Thornton  and  others,  with  whom  he  had  himself  nuide 
contracts;  and  "that  all  of  said  convicts  now  in  the  ])ossession 
of  said  Bankhead,  or  under  his  control  as  warden,  can  not  be 
advantageously  em])loyed  within  the  walls  of  the  })eiiitentiary, 
but  oidy  a  small  portion  thereof  can  l)e  st)  advantageously  or 
])rofitably  employed."  A  letter  from  P>ankhead  to  Comer, 
dated  May  27,  1881,  and  written  in  reply  to  a  demand  for  the 
delivery  of  more  convicts,  was  made  an  exhibit  to  the  ])etition, 
containing  these  exju'essions:  "You  will  remember  that  your 
pro-rota  lias  been  m<u-e  than  full  for  some  time.  1  have  recently 
made  a  contract  with  Dr.  J.  B.  Thornton,  to  fill  which  I  am 
now  delivering  all  convictions.'"  The  prayer  of  the  petition 
was,  "that  said  Bankhead,  as  warden  of  the  penitentiary,  be 
commanded  by  the  alternative  writ  of  mandaniui^  to  deliver  to 
your  petitioner  so  many  of  the  convicts  now  under  his  control 
as  warden,  as  petitioner  is  entitled  to  claim  and  receive  under 
his  said  contract  with  said  Bass,  and  which,  as  hereinabove 
shown,  he  has  failed  to  deliver  to  your  petitioner,  or  to  show 
cause,  if  he  can,  why  he  has  not  done  so,"'  ttc. 
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The  petition  was  sworn  to  before  the  jndge  of  the  City  Court 
of  Montgomery,  on  the  10th  August,  1881;  but  it  was  not 
presented  to  Hon.  James  E.  Cobb,  the  presiding  judge  of  the 
fifth  circuit,  until  the  20th  October,  1S81,  and  he  thereupon 
ordered  a  rule  w/^/,  or  an  alternative  writ  of  maiidamus,  to  issue 
as  prayed.  The  defendant  appeared,  in  answer  to  the  writ,  and 
demurred  to  the  petition,  and  also  to  the  alternative  writ,  as- 
signing the  following  (with  other)  grounds  of  demurrer : 
3.  "That  the  delivery  of  convicts  to  the  petitioner  under  said 
contract,  as  shown  by  the  said  ex  ibit  to  the  petition,  was  at  the 
sole  option  of  this  respondent  as  warden,  and  he  had  the  right, 
by  the  terms  of  said  contract,  to  demand  at  any  time  the  return 
to  his  custody  as  warden  of  any  convicts  delivered  to  the  peti- 
tioner under  said  contract ;  and  it  appears  from  said  contract 
that  the  petitioner  did  not  acquire  or  secure  any  right  to  de- 
mand or  retain  the  possession  of  any  convicts,  otherwise  than 
at  the  discretion  of  this  respondent  as  such  warden."  -1.  That 
Bass,  the  former  warden,  '"was  not  authorized  by  law  to  make 
any  contract  for  the  hiring  of  convicts,  whereby  such  convicts 
would  be  placed  beyond  the  custody,  control  and  dominion  of 
the  warden,  and  to  deprive  the  warden  of  such  custody,  con- 
trol and  dominion,  and  its  exercise  in  such  manner  as,  in  his 
discretion  as  an  officer  of  the  government,  the  public  good  de- 
mands." 7.  "  That  the  object  and  purpose  of  said  petition 
and  alternative  writ,  as  therein  set  forth,  is  to  enforce  said  con- 
tract and  its  execution  against  the  State  of  Alabama,  through 
this  defendant  as  one  of  the  officers  of  the  executive  depart- 
ment, contrary  to  the  constitution  and  laws  of  the  State." 
9.  ''  Tiiat  it  appears  from  said  petition  and  alternative  writ  that 
the  matters  and  things  therein  alleged,  and  the  relief  thereby 
sought,  are  matters  within  the  official  discretion  of  this  re- 
■spondent  as  warden  of  the  penitentiary,  and  in  respect  to  which 
this  respondent  as  such  warden  is  not  subject  to  the  jurisdiction 
and  control  of  this  honorable  court," 

The  court  sustained  the  demurrer,  dismissed  the  petition,  and 
refused  to  award  a  peremptory  mandamus  ',  and  its  judgment 
on  the  demurrer  is  now  assigned  as  error. 

Cloiton,  IIerbkrt  ct  Chambers,  with  whom  were  Rice  tfe 
Wiley,  for  appellant. — 1.  The  warden  of  the  penitentiary  has 
Qxpress  statutory  power  to  make  contracts  for  the  hire  of  con- 
victs, and  the  only  restriction  upon  his  power  is  as  to  the  term 
of  hiring,  which  can  not  exceed  five  years. — Code,  §  453^5. 
Such  contract  does  not  interfere  with  the  general  supervisory 
charge  which  he  is  required  to  exercise  over  all  convicts  em- 
ployed outside  of  the  prison  walls ;  on  the  contrary,  the  statu- 
tory provisions  requiring  such  supervision  become  a  part  of  the 
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contract,  as  if  expressly  stipulated.  When  authority  to  do  an 
act  is  given,  and  the  mode  or  manner  of  executing  it  is  not 
expressed,  a  person  dealing  with  the  agent  is  not  to  he  pre- 
judiced, if  the  act  be  within  thesco})e  of  the  authority,  although 
it  was  not  done  in  the  manner  desired  by  the  principal. — 2f(> 
Clung  V.  Spotswood^  19  Ala.  171  ;  Ghnon  v.  Terrell,  88  Ala. 
211.  The  validity  of  this  contract  is  established  by  the  de- 
cision in  the  former  case  between  these  parties. —  (Jorner 
V.  Banhhead,  at  last  term. 

2.  The  discretionary  power  reserved  to  the  warden  by  the 
terms  of  the  contract,  as  to  the  delivery  of  convicts,  ap})lies 
only  to  the  time  or  times  at  which  he  may  deliver  them,  bind- 
ing the  hirer  to  take  them  when  tendered,  without  regard  to 
his  convenience,  preparations  to  employ  them,  or  other  business 
arrangements;  and  the  stipulation  as  to  the  re-delivery  of  any 
particular  convicts,  on  demand  of  the  warden,  was  intended 
only  to  provide  for  the  exceptional  cases  which  might  arise,  as 
from  pardon,  reversal  of  judgment,  and  the  like.  These  pro- 
visions can  not  be  enlarged,  so  as  to  destroy  the  binding  force 
of  the  contract,  or  to  enal)le  the  warden  to  terminate  it  at 
pleasure.  All  the  parts  of  the  contract  are  to  be  considered, 
in  determining  the  meaning  of  each,  and  effect  must  be  given  to 
each,  if  possible. — Bates  v.  Br.  Bank,  2  Ala.  451 ;  NeHh'dt 
V.  Drew,  17  Ala.  379;    W(dU  v.  Sheppard,  2  Ala.  425. 

3.  The  proceeding  is  not  a  suit  against  the  State,  but  is 
against  an  executive  officer,  to  compel  performance  of  a  con- 
tract which  his  predecessor  had  authority  t<)  make,  and  which 
is  equally  binding  on  him.  It  seeks  to  compel  his  official  action, 
but  n<jt  to  control  any  judicial  discretion  with  which  he  is 
clothed  by  law.  No  executive  officer,  certainly  none  below  the 
governor,  is  above  the  compulsory  and  controlling  ]>rocess  of 
the  law,  in  a  matter  involving  his  official  action,  in  which  the 
pariy  complaining  has  an  interest.  On  the  facts  stated,  which 
are  admitted  by  the  demurrer,  a  peremptory  tnandanniH  should 
liave  been  awarded. — High  on  Extra.  Legal  Remedies,  jj  94 ; 
Bad  road  Co.  v.  Moore,  36  Ala.  371 ;  Davi.s  v.  Gray.  10  Wal- 
lace, 2(>3 ;  Chapinv.  Osborne,  29  Lidiana.  99;  Citizens  Bank 
V.  ir/'/^AA  6  OhioSt.  318;  Commonioeath  v.  Atlaytfie  liailroad 
Co.,  53  Penn.  St.  9 ;  Grijfith  v.  Cochran,  5  liinney,  Penn.  87 ; 
People  V.   Walter,  6  N.  Y.  410  ;  State  v.  Barker,  4  Kansas,  379. 

Tkoy  <fe  ToMPKixs,  contra. — 1.  Under  our  penal  laws,  con- 
victs sentenced  to  the  penitentiary  are  not  regarded  as  mere 
chattels,  but  sworn  officers  are  appointed,  whose  duty  it  is  to 
supervise  and  regulate  their  labor  and  treatment,  so  as  to  make 
their  imprisonment  a  proper  admeasurement  of  punishment. 
This  duty  is  especially  imposed   upon   the  warden,  and  is  en- 
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joined  and  enforced  by  an  official  oath  and  bond ;  and  he  can 
not  abrogate  it,  by  transferring  absolutely  to  another,  under  a 
contract  of  hiring,  the  custody  and  control  of  convicts,  so  as  to 
divest  himself  of  this  supervising  power  and  charge.  Any  con- 
tract of  hiring,  by, which  this  w^as  attempted,  would  be  unau- 
thorized, though  not  expressly  forbidden  by  the  statute  which 
confers  the  power  to  hire.  The  contract  on  whicli  this  pro- 
ceeding is  founded,  recognizing  this  limitation  upon  the  warden's 
power,  expressly  reserves  to  him  the  sole  option  and  discretion 
as  to  the  delivery  of  convicts  under  the  contract,  and  the  right 
to  demand  tlie  re-delivery  of  any  one  or  more  at  his  pleasure ; 
binding  the  hirer  to  pay  only  for  those  which  he  actually  re- 
ceives, and  during  the  time  he  has  them  in  his  possession.  Such 
a  contract  is  valid  and  binding,  and  not  w^anting  in  definiteness 
and  certainty ;  but  it  reserves  to  the  warden  a  necessary  discre- 
tion, which  can  not  be  controlled  by  mandamus. 

2.  The  proceeding  is,  in  substance  and  effect,  a  suit  against 
the  State,  and  as  such  can  not  be  maintained. — Decatur  v. 
Paulding.  14  Peters,  497  ;  United  States  v.  Guthrie,  17  How- 
ard, 284 ;  High  on  Extra.  Legal  Remedies,  106-10. 

3.  The  contract  is  only  valid  and  obligatory  during  the  year 
1881.  Mutuality  is  an  essential  ingredient  of  every  contract: 
unless  both  parties  are  bound,  neither  is  bound. — Eshridge  v. 
Glover,  5  Stew.  &,  P.  264  ;  Chitty  on  Contracts,  11.  Bass  had 
authority  to  make  a  contract  of  hiring,  but  he  had  no  right  to 
bind  the  State  to  deliver  convicts  to  Comer  during  a  period  of 
five  years,  without  a  corresponding  obligation  on  Comer's  part 
to  take  them.  The  authority  of  an  agent  must  be  strictly  pur- 
sued, in  form  as  well  as  substance ;  and  this  is  particularly  true 
in  case  of  pul)lie  agents  and  officers. — Floyd  Acceptances,  7 
Wallace,  ^^^ ;  Lott  v.  Brewer,  64  Ala.  287 ;  Fisher  v.  Ccnnp- 
hell,  9  Porter,  210. 

4.  The  petitioner's  rights  under  the  contract  having  termi- 
nated, the  award  of  a  peremptory  mandamus  would  be  a  nuga- 
tory act.-*-PIigh  on  Extra.  Leg.  Rem.  §  14;  Ex  parte  Shaudies, 
%Q  Ala.  136. 

STOXE,  J. — The  contract,  out  of  which  the  present  conten- 
tion arose,  was  entered  into,  or  attempted  to  be  entered  into, 
under  section  4536,  Code  of  1876.  L^^nder  that  section,  the 
warden  of  the  penitentiary  is  empowered  "to  employ  or  hire 
out  the  convicts,  to  be  used  without  the  walls  of  the  peniten- 
tiary, either  upon  public  or  private  work  within  the  State ;  all  con- 
tracts of  hiring  to  be  approved  by  the  governor;  but  such  hir- 
ing shall  not  be  for  a  longer  term  than  five  years."  The  present 
contract  was  entered  into  between  Bass,  the  then  warden  of  the 
penitentiary,  and  Comer,  the  hirer ;  was  approved  by  the  gov- 
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ernor,  and  was  to  take  effect  January  Ist,  1881.  The  contract 
is  most  elaborate  in  its  provisions,  and  guards  tlie  interests  of 
the  State,  and  the  welfare  of  the  convicts,  with  most  sedulous 
care.  In  and  by  said  contract,  "  the  said  John  G.  Bass,  as 
warden  of  the  penitentiary  of  Alabama,  und^r  and  by  virtue  of 
the  laws  of  said  State,  do  hereby  hire  to  the  said  J.  W.  Coiner 
about  one  hundred  convicts  (100),  more  or  less,  of  the  Alabama 
penitentiary,  or  14f  per  cent,  of  the  whole  number  of  suitable- 
convicts  in  the  penitentiary  ;  the  said  J.  W.  Comer  agreeing 
to  receive,  as  may  be  directed  by  the  said  John  G.  ]>ass,  all  con- 
victs at  the  various  jails  of  the  State,  or  walls  of  the  j)eniten- 
tiary,  free  of  charge  to  the  State,"  <kc.  One  of  the  main  ques- 
tions argued  arises  out  of  two  clauses  of  the  contract,  wliich 
read  as  follows:  "Said  convicts  to  be  delivered,  from  time  to 
time,  during  the  existence  of  this  contract,  at  -the  sole  o])tion  of 
John  G.  Bass,  or  his  successors  in  office.  .  .  .  It  is  further 
agreed,  that  if  the  said  John  G.  Bass,  or  his  successors  in  office, 
should  make  demand  by  writing,  or  a  verbal  order,  upon  the 
said  J.  W.  Comer,  for  any  convict  or  convicts  in  his  custody, 
the  said  J.  W.  Comer  will  deliver  sucii  convicts  at  once  to  the 
said  John  G.  Bass,  or  his  successors  in  office,  or  his  agent." 
The  argument  is,  that  inasmuch  as  the  contract  })laces  the  mat- 
ter of  delivery  at  the  sole  option  of  the  warden,  and  inasmuch 
as  Comer  bound  himself  to  deliver  l)ack,  f)r  return  to  the 
warden,  any  convict  or  convicts  in  his  custody,  whenever  the 
same  should  be  demanded,  this  leaves  it  entii'ely  discretionary 
with  the  warden  whether  he  will  deliver,  or  continue  to  deliver 
to  Comer,  any  convicts,  or  permit  them  to  remain  after  they 
are  delivered  ;  and  having,  by  the  very  terms  of  the  contract, 
the  privilege  and  option  not  to  comply,  the  court  can  not  coerce 
him  to  do  that  which  the  contract  does  not  bind  liim  to  do.  If 
this  be  the  correct  construction  of  the  clauses  of  the  contract 
copied  above,  this  conclusion  would  seem  to  follow. 

1-2.  In  construing  contracts,  "it  is  a  rule,  that  tlie  whole 
contract  should  be  considered  in  determining  the  meaning  of 
any  or  all  its  parts." — 2  Parsons  on  Contr.  18.  "  The  contract 
should  be  supjwrted,  rather  than  defeated. — /h.  15.  "All  the 
parts  of  the  contract  will  be  construed  in  such  a  way  as  to  give 
force  and  validity  to  all  of  them,  and  to  all  of  the  language 
used,  where  that  is  possible." — /h.  lf>.  "All  instruments 
should  be  construed  contra  prqferenUr/t  ;  that  is,  against  liiui 
who  gives,  or  undertakes,  or  enters  into  an  obligation." — //;.  19. 
So,  tlie  conduct  of  parties  under  a  contract,  constituting  a  i)rac- 
tical  construction  of  it  given  by  both  parties,  is  fre<|uentlv  a 
very  important  element  in  the  interpretation  of  contracts  that 
appear  ambiguous. —  CJiicago  v.  Sheldon,  1»  Wall.  50, 

3.     The  contract,  in  the  present  case,  is  most  elaborate  in  its 
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details.  It  enumerates  and  imposes  very  many  duties  on  the 
hirer,  and  for  a  faihire  to  perform  any  one  of  them  provides, 
that  it  "  may  be  terminated  or  annulled  at  any  time,  at  the 
option  of  said  John  G.  Bass,  or  his  successor  in  office,  after 
giving  due  and  fair  notice,  in  writing,  that  the  matter  com- 
plained of  has  not  been  remedied."  What  necessity,  we  may 
ask,  for  this  elaborately  prepared  provision  of  the  contract,  if 
the  warden  could  terminate  it  at  any  time,  by  simply  calling  in 
the  convicts  he  had  delivered  to  Comer,  and  refusing  to  deliver 
any  others  i  The  construction  contended  for  by  appellee  will 
render  this  last  clause,  which  expressly  authorizes  rescission  for 
cause,  useless  and  redundant.  We  must  construe  the  whole 
contract  together,  and  so  construe  it,  if  possible,  as  to  make  it 
a  binding  ol)ligation  on  each  party  ;  not  an  obligation  binding 
Comer,  leaving  the  warden  free  to  observe  it  or  not,  at  his  own 
option,  and  with  or  without  a  reason. 

Construing  the  entire  contract  under  the  rules  above  de- 
clared, and  so  construing  it  id  res  magis  valeat  quam  i^ereat^ 
we  hold,  that  the  clause  first  above  copied  was  inserted  with  no 
intention  whatever  of  reserving  to  the  warden  the  riglit  to  de- 
stroy the  contract  by  failing  to  deliver  convicts.  It  is  common 
knowledge,  that  convictions  have  been,  and  may  be  had,  ii\  dif- 
ferent parts  of  the  State.  The  hirer,  under  the  terms  of  the 
contract,  bound  himself  to  receive  the  convicts  assigned  to  him, 
either  at  the  penitentiary,  or  at  any  county  jail,  where  the  convict 
might  be  confined.  The  record  discloses  that  the  warden  made 
other  contracts,  by  which  he  bound  himself  to  deliver  convicts 
to  other  hirers.  It  is  reasonable  to  suppose,  those  other  hirers 
had  their  business  operations  in  different  parts  of  the  State. 
Now,  some  of  the  convictions  would  probably  be  at  places 
more  convenient  to  one  hirer,  than  to  another.  The  diiferent 
hirers  were  not  probably  engaged  in  the  same  pursuit,  or  line 
of  business.  Some,  very  many  convicts,  would  be  better  adapt- 
ed to  one  service,  than  to  another,  and  some  probably  not 
adapted  to  any  out-door  service,  Some  lines  of  service  would 
prol)ably  be  less  favoraljleto  escapes,  than  others  would  l)e ;  and 
it  is  known  that  some  convicts  have  much  more  desperate  char- 
acters than  others.  All  these  considerations  suggest — nay,  com- 
mand— that  the  warden  exercise  a  sound  discretion,  in  properly 
distributing  and  placing  the  convicts ;  and  these  furnish  an  am- 
ple field  for  the  operation  of  his  option  as  to  the  time  of  de- 
livery. And  these  same  considerations  apply,  also,  to  the  clause 
second  above  copied.  Other  reasons  may  exist,  why  the  right 
to  re-call  convicts  should  be  reserved  in  the  warden.  Pardons 
may  be  granted,  reversals  had,  or  experiment  may  show  the 
convict  was  not  adapted  to  the  service  he  was  assigned  to.  In 
either  of  these  events,  a  re-call  would  become  necessary  and 
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proper.     We  do  not  think  eitlier  of  tliese  clauses  authorized  the 
warden  to  disregard  the  obligation  to  deliver. 

4.  We  have  shown  above,  that  the  warden  of  the  peniten- 
tiary is  clothed  with  an  option  in  the  matter  of  assigning  con- 
victs to  the  hirer,  and  we  have  attempted  to  express  some  of 
the  princii)les  on  which  such  o])tion  or  discretion  was  expected 
to  b(!  exercised.  It  is  plain  that  fitness  of  the  convict  to  the 
particular  service,  and  convenience  of  the  convict's  place  of 
confinement  to  the  hirer's  place  of  o])orations,  should  be  classed 
as  among  the  considerations  which  should  control  the  exercise 
of  such  option.  Having  a  discretion  as  to  what  particular  con- 
victs he  would  deliver,  it  can  not  be  affirmed  that  Comer  had 
the  right  to  demand,  as  of  right,  that  any  ])articular  or  speci- 
fied convicts  should  be  delivered  to  him.  This  would  be  to 
take  away  the  warden's  option  and  discretion.  The  most  tlie 
court  could  do,  under  this  contract,  would  be,  to  command  the 
warden  to  exercise  his  option  and  discretion,  under  the  rules 
above  suggested.— 4  Wait's  Actions,  800,  302,  370  ;  If  io;h  on 
Ex.  Leg.  Rem.  §  42. 

5.  We  have  shown  above,  that  the  warden  had  authority, 
■with  the  approval  of  the  governor,  to  hire  out  the  convicts,  to 
be  used  without  the  walls  of  t.he  penitentiary;  such  hiring  not 
to  1)0  for  a  term  longer  than  five  years.— Code  of  isTO,  ^  4530. 
The  langnage  of  the  j^resent  contract  is :  "This  contract  to 
take  effect  on  the  first  day  of  January,  LS81,  and  to  terminate 
on  the  first  day  of  January,  1882.  *  *  -  It  is 
further  agreed,  that  this  contract  may  be  continued  from  year 
to  year,  from  date  the  same  takes  effect,  during  a  period  of  five 
(5)  yeai*s,  provided  that  J.  W.  Comer  complies  fully  with  all  of 
its  requirements."  This,  under  the  interj)retation  of  the  con- 
tract we  have  given  above,  was  valid  and  binding  for  one  year. 
Is  it  binding  for  a  longer  term  ?  Is  the  clau^e  providing  for  a 
continuance  from  year  to  year,  within  the  power  conferred  by 
the  statute  (  It  is  manifest  the  privilege  of  renewal  was  in- 
serted for  Comer's  benefit,  and  he  alone  has  the  option  to  claim 
it  or  not.  Is  this  within  the  delegated  jiower  of  the  warden,  or 
is  it  one  of  the  implied,  incidental  powers,  necc>sarv  t(»  the  com- 
plete exercise  of  the  granted  powers;' — Kwell's  Evans  on 
Agency,  marg.  (108);  1  Wait's  Actions,  221. 

^  Although  an  agent  may  employ  the  usual  and  necessary 
means  of  carrying  the  agency  into  effect,  this  rule  is  limited 
by  the  principle,  that  the  acts  done  are  within  the  scope  of  the 
authority  conferred  on  him  by  the  ])rincipal ;  and  if  the  act 
substantially  v-aries  from,  or  exceeds  the  authority,  in  nature, 
extent,  degree,  or  legal  effect,  it  will  not  bind  tlie  principal." 
1  AV^ait's  Actions,  240;  lb.  224.  Among  the  incidental  j)owers 
"are  those  which  enable  the  agent  to  employ  all  the  necessary 
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and  usual  means  of  executing  the  principal  authority  with  ef- 
fect. The  reasonableness  of  the  rule  is  beyond  dispute.  Its 
operation  has  no  effect  in  weakening  the  salutarj^  principle,  so 
much  insisted  upon  in  the  law-books,  to  the  e£fect  that  an  au- 
thority must  be  strictly  pursued ;  and  this  fact  was  fully  re- 
cognized at  an  early  period." — Ewell's  Evans  on  Agency,  142, 
154,  205,  211,  235,  pages  145  to  167  in  margin;  1  Parsons  on 
Contr.  50 ;  Taylor  v.  White,  44  Iowa,  295 ;  Durer  v.  Evans, 
59  Ind.  454.  The  same  doctrine,  in  substance,  has  been  as- 
serted in  this  State. — Cox  v.  Rolnnson,  2  S.  &  P.  91 ;  Fisher  v. 
Campbell,  9  Por.  210. 

It  would  seem  almost  unnecessary  to  comment  on  the  differ- 
ence between  the  contract  the  statute  empowered  the  warden  to 
make,  and  the  terms  of  the  one  shown  in  this  record.  A  con- 
tract, ex  vi  termini,  imports  a  mutual  agreement  between  two  or 
more  parties ;  and  to  be  binding  on  one,  must  be  equally  binding 
on  the  other. — Eskridgev.  Glover,  5  S.  &  Por.  264  ;  1  Brick.  Dig. 
376,  §§  13,  14,  15 ;  1  Chitty  on  Contr.  11.  In  making  such 
contract,  each  party  assumes  fixed  and  defined  obligations,  or 
acquires  or  parts  with  property  rights.  There  are  some  excep- 
tions to  this  rule,  but  the}'  do  not  affect  this  case.  The  warden  had 
the  statutory  power  to  let  convicts  to  hire.  This  included  the 
authority  to  stipulate  the  number  or  percentage  of  the  convicts 
to  be  let,  the  price  or  wages  to  be  paid,  and  the  duration  of  the 
contract.  Math  many  details  not  necessary  to  be  noticed  here. 
Such  contract,  M^hen  concluded,  would  secure,  during  the  whole 
term,  a  proper  delivery  to  the  tiirer  of  liis  share  of  the  convicts, 
his  obligation  to  receive  them  whenever,  and  as  often  as  ten- 
dered, and  his  debt  and  duty  to  pay  the  agreed  hires  or  wages 
at  maturity.  No  matter  what  fluctuations  there  might  he  in 
values,  what  changes  in  the  prices  of  lal)or,  each  contractor 
would  be  alike  bound  to  observe  and  keep  his  contract.  Under 
the  contract  actually  agreed  upon,  wliile  the  State  bound  itself 
to  deliver  convicts  to  Comer  at  tlie  prices  agreed  upon,  during 
the  whole  term  of  five  years,  if  Comer  so  elected ;  yet,  if  by 
financial  j)ressure,  or  other  cause.  Comer  desired  to  be  relieved 
from  further  compliance  with  the  contract  on  his  part,  lie  had 
but  to  say  so,  and  he  would  stand  discharged  therefrom  at  the 
end  of  any  given  year.  The  statute  authorized  the  making  of 
a  contract.  The  writing  conferred  on  Comer  the  option,  after 
the  fii-st  year,  of  saying  whether  or  not  there  should  be  a  con- 
tract, and  reserved  to  the  warden,  acting  for  the  State,  no  cor- 
responding privilege.  Coining  to  this  conclusion,  we  need  not 
determine  whether  or  not  tlie  writing  can  be  treated  as  a  contract 
for  any  of  the  years  except  the  first.— See  Eskridge  v.  Glover, 
supra.  If  it  is  not  a  contract,  then  the  relator  has  no  clear  le- 
gal right  he  can   enforce  by  mandamus.     If  it  is  a  contract, 
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then  it  is  not  such  an  one  as  the  statute  autliorized  the  warden 
to  malve,  and  it  can  not  be  enforced.  Tliere  was,  tlien,  a  valid 
contract  for  only  one  year,  which  expired  January  Ist,  1  882, 
now  past. 

6.  When  these  proceedings  were  instituted — August,  1881 
— the  relator  was  entitled  to  the  relief  hereinabove  indicated. 
He  was  also  entitled  to  relief  when  the  Circuit  Court  pro-, 
nounced  judgment  on  the  demurrer,  when  the  appeal  was  taken, 
and  when  the  cause  was  argued  and  submitted  to  this  court  for 
decision.  The  time  has  now  expired  within  which  the  warden 
was  authorized  to  deliver  any  convicts  under  the  contract. 
The  consequence  is,  that  no  writ  of  Tmuulaiaus  can  be  awarded. 

The  judgment  of  tlie  Circuit  Court  is  reversed,  at  the  costs 
of  the  ap])ellee;  but,  inasmuch  as  the  term  of  the  contract  has 
ex})ired  pending  the  litigation,  a  judgment  will  be  here  rendered, 
denying  the  prayer  of  the  petition. 


Edwards  v.  Williaiusou. 

Petition  for  Jlimdamus,   hy    Tiu-Colleeter   (tgalnst    Prohtde 
Jndije^  to  compel  Approval  of  Ojficial  Bond. 

1.  l^-i'xiiinption  hi  j'liror  of  ronstltutioiKtliti/  of  stdtiitc. — The  jiriiK'ipU' 
is  fully  nn>i:ni/A'(l  l>y  this  court,  that  in  pronouncing  on  tlic  constitution- 
ality of  ;ui  act  wliicii  has  ri^'ccive<l  the  sanction  of  a  co-onlinatc  dcpart- 
incnt  of  the  j:ovcrnincnt,  the  i)resuniption  will  l)e  in(lulire<l  that  such  leg- 
islative act  is  constitutional,  unless  the  court  is  clearly  convinced  to  the 
contrary. 

2.  ('ooifliliilioiKiI  jirorisioiis  agohiM  Inirs  'nnpoirinij  t)l>ll(/.ili()ii  nf  lum- 
tiuictK. — The  provision  contained  in  the  constitution  of  the  United  States, 
which  prohil)its  tile  passage  of  any  State  law  "  impairing  the  ohliiration 
<)f  contracts ;"  and  the  similar  provision  in  the  State  constiuition.  |)ro- 
hil)iliiig  the  passa^'  of  any  law  "  i'up  uring  th  ;  ohligatiou  of  c;iutra-ts 
l)y  destruing  or  impairing  the  rem^dv  for  their  enforcement/'  wt-re  in- 
tended to  preservi'  sacred  the  principle  of  the  inviolability  of  contracts 
against  that  legislative'  interference  which  tiie  history  (jf  governments 
has  shown  to  he  so  imminent,  in  view  of  the  freiiuent  engendering  of 
poi)ular  prejudice,  and  the  conseiiuent  fluctuations  of  pojnduropinion. 

o.  ( Ihliiiiitioii  (if  rontntrf,  tis  n(f\'ct(';l  hi/  r.risll iiij  hiirs. — Tlie  ol)ligation 
of  a  contract  has  Iteen  defined  to  he,  "its  binding  force  on  the  party 
making  it,"  or  "the  law  winch  hinds  the  i)arties  to  in'rform  their  agree- 
ment;" and  it  has  lieen  declared  hy  th(>  Supreiu'  ("ourt  of  tlie  Cniteil 
States,  that  this  depends  ujion  the  laws  in  existence  when  it  is  ma'ie, 
which  are  necessarily  referred  to  in  all  coiUracts,  and  form  a  |>art  of  them 
as  the  measure  of  the  obligation  to  perform  by  the  one  party,  and  the 
right  actjuireil  by  the  other. 

4.  Ldir.f  aifcrtliii/  rniii'dji. — Laws  affecting  merely  the  remedy  may  be 
altered  according  to  the  will  of  the  State,  i)rovideil  the  alteration  does 
10 
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not  impair  the  obligation  of  existing  contracts ;  and  it  is  held  not  to  im- 
pair, Avhen  it  leaves  the  parties  a  substantial  remedy  according  to  the 
course  of  justice  as  it  existed  at  the  time  the  contract  was  made ;  and 
Avhile  it  may  not  be  necessary  that  the  new  or  substituted  remedy  should 
Vje  as  prompt  or  convenient  as  the  old  one,  "  it  is  very  certain  that  it 
must  l)e  fully  adequate  to  the  enforcement  of  the  contract." 

5.  Same. — The  constitutional  prohibition  has  no  reference  to  the  de- 
gree of  imjiairment,  but  alike  forbids  the  least  and  the  greatest ;  and  any 
suljsequent  law,  which  so  affects  the  remedy  existing  at  the  time  the 
contract  was  made,  "as  substantially  to  impair  and  lessen  the  value  of 
the  contract,"  is  within  the  provision. 

6.  Lnira  authorizing  tax-collectors  to  give  separate  bonds  for  collection 
of  general  and  special  taxes;  validity  as  against  countg  bonds  issued  under 
former  lav. — Under  the  provisions  of  the  act  approved  December  31st, 
1868,  by  which  counties,  cities  and  towns  were  authorized,  on  a  popular 
vote,  to  subscribe  to  the  capital  stock  of  any  railroad  deeme<l  by  them 
most  conducive  to  their  respective  interests ;  when  such  suljscription 
"was  made,  and  the  Vtonds  of  the  county,  city  or  town  issued  in  pursuance 
of  it,  the  holders  of  such  bonds  were,  by  the  terms  of  the  statute,  placed 
on  a  perfect  equality  with  the  .State  and  county,  in  the  assessment  and 
collection  of  the  necessary  and  proper  taxes ;  the  same  duties  were  im- 
posed upon  all  officers.  State  and  county,  concerned  in  the  assessment 
anil  collection  of  such  taxes,  and  the  same  remedies  given  against  them 
for  any  neglect  or  breach  of  duty.  Under  the  provisions  of  the  act  ap- 
l)r()ved  ;\Iarch  1st,  1876,  and  the  amendatory  act  approved  January  22d, 
1877  (now  forming  sections  40-1-407  of  the  Code),  tax-collectors  are  au- 
thorized to  give  separate  lionds  for  the  collection  of  the  general  State  and 
county  taxes,  and  for  the  collection  of  any  special  tax  "  authorized  by 
law,  or  required  by  the  judgment  of  any  court,"  one  or  both  ;  and  when 
a  collector  gives  a  l)ond  conditioned  for  the  collection  of  the  general  taxes 
only,  the  governor  is  authorized  to  appoint  a  collector  for  the  special 
taxes,  who  must  Vje  a  citizen  of  the  county,  and  must  give  a  Ijond  with 
such  citizens  as  his  sureties.  Held,  that  the  effect  of  these  provisions, 
where  a  county  had  subscribed  to  a  railroad  under  the  law  of  1868,  and 
judgment  has  been  obtained  against  it  Ijy  a  holder  of  its  bonds,  as  in  this 
case  a]>pears,  is  to  ]>ermit  the  collection  of  taxes  for  general  State  and 
county  i)urposes,  as  under  former  laws,  while  another  remedy,  less  prompt 
and  effective,  is  provided  for  the  collection  of  the  special  railroad  tax ; 
an<l  hence  these  sectifins,  in  their  application  to  a  county  which  had  be- 
come- liable  tm  its  subscription  to  a  railroad  prior  to  their  adoption,  are 
unconstitutional,  and  the  tax-collector  can  not  claim  the  right  to  give  a 
l)ond  conditioned  for  the  collection  of  the  general  taxes  only. 

AiM'EAi.  from  the  Circuit  Court  of  Lee. 
Tried  before  tlie  Hon,  H.  D.  Clayton. 

Geo.  p.  IIarkisox,  for  the  appelhant. — The  provisions  of  the 
act  of  ISOS,  inuler  which  tlie  bonds  here  brought  to  view  were 
issued,  place  the  assessment  and  collection  of  taxes  for  their 
payment  in  all  respects  on  an  equality  with  State  and  county 
taxes.  These  })rovisions  entered  into,  and  formed  part  of  the 
contracts  evidenced  l)y  the  county  l)onds,  and  doubtless  contrib- 
uted to  their  market  value.  The  ])rovisi()ns  of  the  later  stat- 
utes of  ISin  and  1877,  while  they  are  within  the  legislative 
power,  so  far  as  they  relate  to  the  ftiture.  can  not  Ijc  made  to 
retroact,  ui)on  cases  like  the  present,  where  they  would  neces- 
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sarilv  impair  the  oblicjation  of  contracts. — McCracl'en  v.  Hay- 
ward,  2  Howard,  W  S.  612;  Ogden  v.  Saunders,  12  Wlioaton, 
259;  Van  Bnundxich  v.  Bade,  9  Wise.  577;  Johmm  v.  Hxj- 
gins,  8  Mete.  Ky.  566  ;  Cooley's  Const.  Lini.  285.  These  later 
statutes  show  on  their  face  an  evident  intention  to  clog  and  em- 
])arrass  proceedings  to  enforce  the  necessary  remedies  for  the 
collection  of  tliese  special  taxes;  and  are,  fVtr  this  reason,  un- 
constitutional and  void. —  Oatman  v.  Brmd,  15  Wise.  28;  Coo- 
ley's Const.  Lim.  280.  While  it  may  ])e  a  general  rule,  that  the 
right  to  a  particular  remedy  is  not  a  vested  right ;  yet  there  are 
exceptions  to  the  rule,  and  it  does  not  ap]>ly  where  the  remedy 
is  a  part  of  the  right  itself.— Cooley's  Const.  Lim.  292,  361; 
}7f)i  Tloifman  V.  Cdij  of  Qfhiey,  4  Wallace,  535;  Sout/ier  v. 
Madixon,  15  Wise.  3(:);  SrnHh  v.  Ajrpleton,  19  Wise.  468. 
These  later  statutes,  if  they  do  not  impair  the  obligation  of 
contracts  under  the  Federal  constitution,  are  void  under  the 
State  constitution  of  1875,  which  protects  the  remedy  as  well 
as  the  ol)ligation  of  the  contract. 

Wm.  H.  Bahnks  <Sc  Sox,  and  Watts  <Sc  Sons,  contra. — Tlie 
office  of  tax-collector  is  created  and  regulated  hy  statute,  and 
maybe  changed  <»r  abolished  at  the  legislative  will.  It  is  a  part 
of  the  nuiehinery  for  carrying  on  the  opei'ations  of  the  gov- 
ernment, and  is  at  all  times  subject  to  control  and  regulation 
at  the  discretion  of  the  General  Assembly.  The  instrument- 
alities and  officers  by  and  thi-ough  them,  as  its  agents,  the  State 
administei's  its  internal  affairs,  are  always  within  the  discretion 
of  the  law-making  power,  unless  restrained  \)\  e\j)ress  consti- 
tutional provision.— /Ay/'///'7??  r.  The  Stale, '.\\  Ala.  216;  ^fer- 
r'nrether  r.  Garrett,  12  Otto,  472,  511-15.  No  person  has  a 
vested  right  under  any  general  law,  so  as  to  ])revent  its  repeal 
or  modification  whenever  the  General  Assemliy  may  think 
proper. — Cooley's  Const.  Lim.  284,  358,  top.  There  is  nothing 
in  the  act  of  ISdS,  known  as  the  Bad  mad  Aid  L<iii\  which 
can  ])()ssil)ly  be  construed  as  limiting  the  power  of  the  (reneral 
Asseinhly  over  the  office  of  tax-collector,  or  prevent  it  from 
increasini;  or  diminishiriii:  the  number  of  collectors,  chanmno: 
the  character,  condition,  or  ]ienalty  of  their  official  bonds,  im- 
posing new  duties  upon  them,  or  otherwise  modifying  their 
.duties  and  responsil)ilities.  Every  person  who  took  any  county 
bonds,  issued  under  the  provisions  of  the  act  of  1S68,  is  pre- 
sumed to  have  known  that  the  General  Assembly  had  pleiuiry 
discretion  over  the  office  of  tax-collector,  and  can  not  comj)lain 
of  the  exercise  of  that  discretion.  So  far  as  the  act  of  1^68 
can  be  held  to  provide  reuiedies  for  the  enforcement  of  such 
county  bonds,  it  was  within  the  power  of  the  (General  Assembly 
to  chauire  or  modifv  it :  theonlv  restriction  or  limitation  being. 
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that  the  alteration  should  not  impair  the  ol)ligation  of  the  con- 
tract, and  should  leave  a  substantial  remedy  according  to  the 
course  of  justice  as  it  existed  when  the  contract  was  made. 
Cooley's  Const.  Lim.  286,  361,  and  authorities  cited.  It  is  im- 
material to  the  holder  of  the  county  bonds,  whether  the  taxes 
to  pay  him  are  collected  by  the  general  tax-collector,  or  by  a 
collector  specially  appointed  for  the  purpose.  lie  is  only  in- 
terested in  having  them  collected  by  an  officer  under  a  bond 
sufficient  to  protect  him. 

SOMERYILLE,  J. — This  is  a  petition  for  the  writ  of  rucui- 
dartius,  by  J.  H.  Williamson,  as  tax-collector  of  Lee  county, 
against  the  appellant,  J.  K.  Edwards,  as  the  probate  judge  of 
the  same  county,  to  compel  an  approval  of  petitioner's  bond  as 
tax-collector.  The  refusal  of  the  respondent  to  approve  the 
bond  was  placed  alone  on  the  fact,  that  he  did  not  deem  the 
form  of  the  condition  as  being  proper  and  legal,  under  the  pe- 
culiar facts  of  the  case.  There  is  no  question  raised  in  refer- 
ence to  the  solvency  of  the  sureties,  or  the  sufficiency  of  the 
instrument  in  other  respects.  It  was  admitted  to  be  executed 
in  accordance  with  the  provisions  of  sections  403-40.5  of  the 
Code  of  1876.  But  it  was  urged  that  these  sections,  embody- 
ing the  act  of  March  4tb,  1876  (Acts  1876,  p.  93),  are  uncon- 
stitutional and  void,  as  applicable  to  contracts  made  under  the 
act  of  the  General  Assembly  of  December  31st,  1868,  com- 
monly known  as  the  "  Railroad  Aid  Law,''  to  which  particular 
reference  will  hereafter  be  made. — Acts  1868,  p.  514.  A  per- 
emptory writ  was  issued  on  the  liearing  1)y  the  Circuit  Court, 
ordering  the  appi'oval ;  and  an  appeal  is  taken  from  the  judg- 
ment, to  this  court. 

The  question  raised  by  the  record  is,  whether  these  sections 
of  the  Code  (jjs$  404-407)  can  be  made  aj)plicable  to  taxes  au- 
thorized to  be  assessed  and  collected  under  the  provisions  of 
the  act  of  December  31,  1868,  without  impairing  the  obliga- 
tion of  contracts  entered  into  on  the  faith  of,  and  under  the 
terms  of  the  latter  act.  Are  they,  in  other  words,  so  far  as 
concerns  the  contracts  in  question,  repugnant  to  either  tlie 
Federal  or  the  State  constitution  \ 

The  enactment  of  December  31, 1868,  is  entitled  ''An  act  to 
authorize  the  several  counties  and  towns  and  cities  of  the  State , 
of  Alabama  to  sul)scril)e  to  the  capital  stock  of  such  railroads 
throughout  the  State  as  they  may  consider  most  conducive  to 
their  respective  interests."  It  ])rovides,  in  detail,  for  the  legal 
ascertainment  of  the  voice  of  the  majority  of  (pialitied  voters, 
and  upon  the  announcement  of  the  vote  following  the  proposi- 
tion of  a  subscri})tion,  the  court  of  County  Commissioners  are 
authorized  and  required  to  make  the  subscription  voted  for  in 
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belialf  of  any  connty,  payable  in  the  bonds  of  such  county,  of 
certain  amounts  and  dates  specified. 

Sections  7,  8  and  9  of  said  act,  thereupon,  provide  as  follows  : 

"  Sec.  7.  Be  it  further  enacted,  That  the  court  of  County 
Commissioners  of  said  counties,  in  which  the  electors  shall  have 
voted  in  favor  of  said  subscription,  are  hereby  authorized  and 
required  to  levy  and  assess,  in  the  same  manner  as  is  nmc  re- 
quired hy  law  f(rr  the  collection  of  State  and  coiinty  taxes, 
such  tax  as  may  be  necessary  to  meet  the  interest  falling  due 
semi-annually  on  said  bonds,  and  sucli  other  reasonable  amount, 
to  be  determined  l)y  said  court,  as  will  pay  the  expenses  of  as- 
sessinof  and  collecting  said  tax,  and  for  issuing  said  bonds ; 
Provided,  that  in  no  case  shall  such  tax  exceed  one  per  cent. 
2^er  annum  upon  the  value  of  the  real  and  personal  property  in 
said  county,  as  yearly  assessed  and  returned  to  the  proper 
officers." 

"  Sec.  8.  Be  it  further  enacted,  Tliat  the  courts  of  County 
Commissioners  in  the  various  counties,  in  which  such  subscrip- 
tions shall  have  been  made,  as  hereinbefore  provided,  are  here- 
by authorized  and  required  to  require  the  tax-assessors  and  tax- 
colhctors  to  assess  and  collect  said  tax.  Then  said  courts  of 
County  Commissioners  shall  l)e,  and  they  are  hereljy,  invested 
with  all  the  powers,  ]^-ivileges  and  rights,  and  bound  l>y  the 
same  duty  of  proceeding  against  said  tax-assessors  and  collectors, 
and  their  sureties,  as  are  vested  in,  granted  to,  and  imposed 
upon  the  auditor  of  public  accounts  by  law,  for  the  amount  of 
said  taxes  iiot  assessed,  collected  and  paid  over,  or  misapplied. 

"Sec.  9.  Be  it  further  enacted.  That  the  tax-assessors  and 
collectors  in  the  various  counties  which  shall  have  voted  for 
subscription,  as  hereinbefore  provided,  are  hereby  vested  and 
einpou^ered  with  all  the  rights  and  remedies  for  collecting  said 
tax  an  are  now qwovided  hy  law  for  the  collection  of  State  and 
county  taxes,  and  he  hound  hy  the  same  duties i  and  that  the 
same  pains  and  penalties  as  are  now  prescribed  by  law,  shall  at- 
tach to  all  persons  for  failing  to  render  a  tax-list,  or  for  render- 
ing a  false  list.'' 

At  this  time,  the  statute  required  but  <me  bond  to  be  exe- 
cuted by  every  tax-collector,  which  ol)ligated  him  to  collect 
both  general  and  special  taxes. — Code  of  1S7(),  §  4o3 ;  Code  of 
1867,^  g>$  494-496. 

On  March  4,  1870,  the  General  Assembly  passed  an  act.  en- 
titled "  An  act  to  allow  tax-collectors  to  give  separate  hands  for 
the  collection  of  the  ordinary  State  and  county  taxes,  and  all 
other  taxes  for  .<?/?^^»m?  purposes"  (Acts  1875-70,  p.  93);  and  the 
third  section  of  the  latter  act  was  amended  January  22,  1877 
(Acts  1876-7,  p.  19),  so  as  to  read,  in  substance,  as  stated  in 
section  406  of  the  present  Code.     The  two  acts  together,  origi- 
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nal  and  ameudatorv,  are  now  incorporated  in  the  Code,  so  as  to 
constitute  sections  404  to  407,  inclusive. 

The  full  force  and  Ijearing  of  these  sections  can  not  be 
thoroughly  comprehended  without  setting  them  out  in  ipsissl- 
mis  verbis.     Tliey  read  as  follows  : 

"  §  404.  Separate  honds  may  he  given  for  general  and  special 
tajxes.  Whenever  any  county  of  this  State  shall  be  authorized 
by  law,  or  required  by  the  judgment  of  any  court,  to  levy  any 
tax  for  any  special  purp)Ose.,  other  than  the  taxes  authorized  by 
the  general  revenue  laws  of  the  State,  the  tax-collector  shall  be 
authorized  to  give  sejM rate  hands  ior  the  collection  of  the  taxes 
authorized  by  the  general  revenue  laws  of  the  State,  and  those 
authorized  by  law,  or  required  by  the  judgment  of  any  court, 
to  be  levied  by  counties  for  special  purposes. 

"§  405.  Contents,  execution,  and  aptproval  of  general  and 
special  honds.  The  bond  for  the  collection  of  the  taxes  under 
the  general  revenue  la\TS  of  the  State,  which  includes  all 
State  taxes,  and  the  toyxes  levied  by  the  counties /b/'  the  purjjose 
of  defraying  the  current  expenses  of  the  county,  shall  be  made 
and  approved  in  all  respects  as  provided  by  section  403,  and 
shall  be  conditioned  faithfully  to  discharge  the  duties  of  tax- 
collector  in  the  collection  of  such  taxes.  The  bond  for  the  col- 
lection of  sp>ecial  taxes,  authorized  b)^law,  or  required  by  the 
judgment  of  any  court  to  be  levied  by  counties,  shall  be  in 
double  the  supposed  amount  of  such  taxes,  and  shall  be  taken 
and  approved  in  all  i-espects  as  the  bonds  of .  tax-collectors,  and 
shall  be  conditioned  to  perform  all  the  duties  of  tax-collector  in 
the  collection  of  such  special  taxes. 

"§  406.  On  failure  to  execute  either  hond,  collector  collects 
taxes  covered  hy  other  ;  judge  of  pjrobate  notifies  governor,  who 
appoints  j  appointee' s  hond  and  sureties.  In  the  event  that  a 
tax-collector  now  in  office,  or  one  hereafter  elected  or  appointed, 
shall  make  and  execute  one  of  the  bonds,  and  shall  fail  or  re- 
fuse to  miike  the  other,  he  shall  go  forward  and  collect  the  taxes. 
for  the  collection  of  which  he  has  given  bond;  and  it  shall  then 
be  the  duty  of  the  judge  of  probate  of  the  county  to  notify  the 
governor  of  the  failure  to  give  such  other  bond  ;  and  the  gover- 
lurr  shall  tJien  apjjoint  a  special  tax-collector  for  the  collection 
of  the  taxes  for  which  the  regular  tax-collector  has  failed  to- 
give  bond ;  and  such  special  tax-collector,  after  having  given 
]>ond  and  <pialitied  as  herein  provided,  shall  proceed  to  collect 
the  taxes  for  which  he  shall  have  been  so  appointed,  under  the 
same  regulations  and  under  the  same  penalties  as  if  he  was  the 
regular  tax-collector ;  1)ut  such  special  tax-collector,  so  ap])ointed 
by  the  governor,  shall  he  a  citizen  of  the  county,  and  must  give 
as  security  of  [on]  his  bond  some  citizen  or  citizens  in  the  cou7ity 
for  vjhich  he  is  aprpointed  to  collect  the  tax.'''' 
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The  official  bond  offered  for  approval  in  this  case  was  condi- 
tioned "to  faithfully  discharge  the  duties  of  tax-c(jIlector  of 
(said)  Lee  county,  in  the  collection  of  (ill  State  taxes,  and  the 
taxes  levied  by  the  Conunissioners  Court  of  said  county  for  the 
purpose  of  defraying  the  current  expen^Henoi  said  county  duriiiii; 
his  term  of  office,"  c^c.  It  was  insisted  by  the  respondent,  that 
the  condition  of  the  collector's  bond  should  be  "to  perform  all 
the  duties  of  his  ojjice,  which  are  or  may  be  required  by  law," 
so  as  to  include  the  duty  of  collecting  certain  sjteclal  taxes 
which  the  Commissioners  Court  of  Lee  county  had  been  ordered 
to  collect,  or  have  collected,  in  obedience  to  a  })eremptorv  'vrit 
of  mandamus  issuing  from  the  Circuit  Court  of  the  United 
States,  This  mandatnus  was  based  on  a  judgment  in  favor  of 
one  John  B.  Manning,  against  the  county  of  Lee,  for  over  the 
sum  of  Sl9,(»0(),  which  had  been  rendered  in  a  suit  on  certain 
bonds  of  the  county,  issued  under  the  provisions  of  the  act  of 
December  31,  1868,  commonly  known  as  the  "  Kailroad  Aid 
Law." 

We  are  not  unmindful  of  the  gravity  of  the  question  which 
we  are  called  on  to  decide  in  this  case,  nor  of  the  delicacy  of 
the  duty  devolved  upon  us.  The  principle  is  fully  recognized, 
that  in  pronouncing  on  the  constitutionality  of  an  act  which 
has  received  the  sanction  of  a  co-ordinate  department  of  the 
government,  this  court  will  indulge  the  presunq)tion  that  such 
legislative  act  is  constitutional,  unless  "clearlv  convinced  to  the 
coi\trsiry:'— Morris  V.  S.d;]^.  R.  E.  Co.,  65  Ala.  11>3;  Zelglcr 
V.  sa?/ie,  58  Ala.  594;  Sadler  v.  Lamjhani,  86  Ala.  311. 

The  constitution  of  the  I'^nited  States  pr(jhil)its  the  several 
States  from  j)assing  any  law  impairing  the  oligation  of  con- 
tracts."— U.  S.  Const.  Art.  1,  section  10. 

The  several  constitutions  of  this  State  contained  provisions 
substantially  in  the  same  language,  from  1810  u])  to  1875.  The 
present  constitution,  which  became  operative  on  December  6, 
1875,  contains  the  following  clause  :  "  There  can  be  no  law  of 
this  State  inq>airing  the  obligation  of  contracts  by  destroy  ins: 
or  impairing  the  renwdgfirr  their  enforcement  .*  and  the  (-renenu 
Assembly  shall  have  no  power  to  revive  any  right  or  remedy 
which  may  have  become  barred  by  lapse  of  time,  or  by  any 
statute  of  this  State." — Const.  1875,  Art   iv,  v^  56. 

The  plain  purpose  of  these  constitutional  barriers,  we  think, 
was  to  preserve  sacred  the  principle  of  the  inviolal)ility  of  con- 
tracts against  that  legislative  interference  which  the  history  of 
governments  has  shown  to  l)e  so  imminent,  in  view  of  the  fre- 
quent engendering  of  popular  prejudice,  and  the  consequent 
nuctuations  of  popular  o})inion. 

Tlie  obligation  of  a  contract  hasVjeen  defined  to  be  "  its  hind- 
ing force  on  the  party  making  it;"  or,  as  observed  by  AVash- 
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ington,  J.,  in  Ogden  v.  Saunders,  12  Wheat.  259,  it  is  "  the 
law  irhich  hinds  tlie  parties  to  perform  their  agreement."  It 
was  said  bv  the  Supreme  Court  of  the  United  States,  in  Mc- 
Crackenv.  Hayvjard,  2  How.  612,  that  "  this  depends  upon  the 
laws  in  existence  when  it  is  made  ;  [and  that]  these  are  neces- 
sarily referred  to  in  all  contracts,  and  form  a  part  of  them  as  the 
measure  of  the  obligation  to  perform  them  by  the  one  party, 
and  the  right  acquired  by  the  other."  The  principle  is  an- 
nounced, probably  a  little  too  strong,  in  Van  Hqfman  v.  City  of 
Quhicy  (4  Wall.  535,  550),  that  "  the  laws  which  subsist  at  the 
time  and  place  of  the  making  of  a  contract,  and  where  it  is  to 
be  performed,  enter  into,  and  form  a  part  of  it,  as  if  they  were 
expressly  referred  to,  or  incorporated  in  its  terms."  .And  it  is 
said  that  this  principle  "embraces  alike  those  which  affect  its 
validity,  construction,  discharge,  and  enforcement." 

It  has  often  been  held,  that  whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will  of  the  State,  pro- 
vided the  alteration  does  not  impair  the  obligation  of  the  con- 
tract;  and  it  is  held  not  to  impair,  provided  "it  leaves  the 
parties  a  substantial  remedy  according  to  the  course  of  justice 
as  it  existed  at  the  time  the  contract  was  made." — Cooley  on 
Const.  Lim.  350,  note  4,  and  cases  cited ;  Ex  parte  Pollard^ 
40  Ala.  77.  It  may  be  that  the  new,  or  substituted  remedy,  is 
not  required  to  be  altogether  so  convenient,  or  prompt,  as  the 
old  one ;  but  it  is  very  certain  that  it  must  be  fully  adequate  to 
the  enforcement  of  the  contract.  It  is  not  permitted  that  tlie 
remedy  may  be  so  modified  as  to  impair  substantial  rights,  and 
no  law  is  valid,  under  the  above  provisions  of  the  constitution. 
State  or  Federal,  which  so  operates  on  the  remedy  as  not  to 
leave  existing  creditors  under  a  contract  a  siib.stantial  and  ade- 
quate remedy,  such  as  may  have  been  guai'anteed  by  the  law  in 
force  at  the  time  when  the  contract  was  made. — Cooley  on 
Const.  Lim.  358-9,  351,  355  ;  Yon  Ilofman  v.  City  of  Quinay, 
4  Wall.  535;  Wolf  v.  New  Orlmns,  103  U.  S.  358;  McKinly 
V.  Cardoso,  (8  S.  C.  71),  s.  c,  28  Amer.  Rep.  275;  Jmies 
V.  Critteyiden,  6  Amer.  Dec.  531 ;  Gunn  v.  Barry,  15  Wall.  610. 

In  Green  v.  Biddle,  8  Wheat.  1,  it  was  said,  that  if  the  act 
of  the  legislature  so  change  the  nature  and  extent  of  existing 
remedies  as  materially  to  impair  "  the  rights  and  interests  of 
the  owner,  they  are  just  as  much  a  violation  of  the  contract,  as 
if  they  overturned  his  rights  and  interests." 

In  Louisiana  v.  New  Orleans,  102  U.  S.  203,  the  obligation 
of  a  contract  is  held  to  be  impaired  by  "such  legislation  as 
lessens  the  ejficaey  of  the  remedy  "  which  the  law  in  ^orce  at  the 
time  it  was  made  provided  for  its  enforcement. 

In  FAvmrds  v.  Kearzey,  96  U.  S.  595,  Mr.  Justice  Swaynp:, 
after  an  elaborate  review  of  the  past  decisions  of  the  United 
Vol.  lxx. 
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States  Snpijeme  Court,  announces  the  following  principle  as 
the  correct  one  to  be  eliminated  :  "  The  remedy  subsisting  in  a 
State,  when  and  where  a  contract  is  made,  and  is  to  Ije  per- 
formed, is  ^nart  of  its  obliqatmn  j  and  any  subsequent  law  of 
the  State,  which  so  affects  that  remedy  as  HulMantially  to  im- 
pair and  lessen  the  value  of  the  cmdract,  is  forbidden  by  the 
constitution,  and  is  therefore  void." 

It  certainly  is  not  going  too  far  for  us  to  say,  that  the  framers 
of  our  present  constitution  meant  nothing  lei^s  tlian  this  by  the 
emphatic  declaration  made  l)y  them  in  section  50,  article  iv.  of 
this  instrument.  A  smaller  measure  of  protection  would  l)e 
inadequate,  as  against  that  possible  abuse  of  State  power  de- 
signed to  be  guarded  against;  for  nothing  can  be  more  material 
to  the  obligation  than  the  means  of  enforcement.  And,  as  as- 
serted more  than  once,  by  that  court  which  is  the  final  arbiter 
of  all  questions  which,  like  the  one  under  consideration,  are  of 
a  Federal  character,  "the  prohibition  [in  the  constitution]  has 
no  reference  to  the  degree  of  impairment.  The  largest  and  the 
least  are  alike  forbidden." — Phinters'  Banl:  r.  Sharp,  6  ITow. 
327;    Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535. 

Applying  these  principles  to  the  case  before  us,  it  is  a  no- 
ticeable and  pregnant  fact,  that  the  act  of  December  81,  1808, 
places  the  holders  of  bonds  issued  under  its  provisions  upon 
terms  of  j'.>e//(?c^  equality  with  the  State,  in  the  usual  and  sure 
method  adopted  for  the  collection  of  its  own  tribute.  The 
court  of  County  Commissioners  are  "authorized  and  required 
to  levy  and  assess,  In  the  same  manner  as  is  now  [/.  e.,  7/yfs  then] 
re^piired  by  law  for  the  collection  of  State  and  eovnty  t((.res,'" 
such  amount  as  was  necessary  to  meet  the  interest  falling  due 
on  said  bonds,  with  certain  incidental  expenses,  not  to  exceed 
the  rate  of  one  per  cent,  per  annum.  The  tax-assessors  and 
collectors  of  such  counties  are  also  '■^rested  and  empowered 
with  all  the  rights  and  remedies  for  collecting  said  tax  as  are 
now  \i.  e.,  irere  then]  j)rovided  hy  laic  for  the  collection  of  State 
arid  county  taxes.,  and  be  [are]  bound  by  the  same  duties." 
And  the  various  Commissioners  Courts,  in  the  several  counties 
voting  subscrij)tions  under  the  act,  are  "autlutrized  and  re- 
quired to  require  the  tax- assessors  and  tax-collectors  to  assess 
and  collect  said  tax." — Acts  1868,  pp.  516-17,  ^^  7-9. 

The  power  of  taxation  is  often  said  to  be  one  vast  in  its 
character,  and  searching  in  its  extent.  It  is  the  arterial  life- 
blood  of  the  State;  for,  without  it,  the  corporate  and  jiolitical 
functions  of  every  commonwealth  would  cease.  The  ])rotec- 
tion  of  the  State  is  the  consideration  u])on  which  taxes  are  de- 
manded, and  taxes  are  the  equivalent  })aid  the  State  for  such 
protection.  There  is  a  cogent  presum})tion  that  this  equivalent 
will  always  be  exerted,  and  by  the  enactment  of  vigorous  laws 
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to  this  end,  if  necessary. — Cooley  on  Tax.  1^15.  .  It  can  not 
be  supposed  tliat  the  State  would  permit  so  vital  a  power  to  be 
defied,  or  its  execution  to  be  defeated,  bj  public  sentiment,  or 
popular  prejudice,  in  any  community  within  the  domain  of  its 
jurisdiction,  for  the  language  of  the  constitution  is  mandatory, 
that  '"the  governor  shall  take  care  that  tfie  laws  Jje  fa'dhfxdly 
executed^ — Const.,  1875,  Art.  5,  §  8.  It  is  manifest  that  such 
equality  of  power,  measured  by  the  remedies  existing  at  the 
time  of  the  passage  of  this  act,  rendered  more  certain  the 
prompt  collection  of  the  taxes  imposed  under  its  provisions; 
and  the  greater  this  certainty,  the  higher  would  be  the  market 
value  of  such  securities  in  the  hands  of  the  holders.  ''  One  of 
the  tests  that  aconti-act  hasl)een  impaired,"  as  said  in  Planters* 
Bank  v.  Sharj?,  6  How.  327,  "is,  that  its  value  has  by  legisla- 
tion been  diminished." 

The  question  recurs,  as  to  what  effect  sections  404  to  407  of 
the  Code  exert  upon  the  remedy  afforded  under  the  act  of  1868, 
in  the  matter  of  the  collection  of  taxes.  Does  the  new  remedy, 
by  whicii  a  separate  bond  is  authorized  for  the  collection  of 
State  and  county  taxes,  lessen,  the  efficacy  of  the  prior  one,  by 
which  the  State  certainly  obligated  itself  to  see  that  the  holders 
of  these  contracts  should  receive  their  pay  with  the  same  cer- 
tainty, at  least,  that  the  State  received  its  own  annual  taxes? 
Does  the  remedy  afforded  by  the  Code  so  modify  the  pre- 
viously existing  one,  as  to  substantially  impair  and  lessen  the 
value  of  these  contracts '.  Or,  in  tine,  does  the  new  legislation 
furnish,  on  its  face,  an  easy  method  by  whicli  the  State  can  se- 
cure its  revenue,  and  at  the  same  time  the  holders  of  these 
county  securities  can  be  unreasonably  hindered,  delayed  or  em- 
barrassed, in  the  assertion  of  their  legal  rights^ — Outinan 
V.  Bo?id,  15  Wis.  28 ;  Cooley  on  Const.  Lim.  355,  358-9 ;  I^^d- 
vjards  v.  Kearzey^  96  U.  S.  595. 

We  are  not  able,  after  much  consideration  of  the  matter,  to 
answer  these  questions  otherwise  than  in  the  aiiirmative.  It  is 
obvious  that  the  act  of  1868,  as  we  have  shown,  placed  the 
holders  of  these  county  bonds  upon  an  exact  ecjuality  with  the 
State  in  the  method  of  enforcing  their  dues.  The  acts  of  1876 
and  1877,  as  embodied  in  tlie  above  sections  of  the  Code,  de- 
stroy this  equality,  by  abrogating  the  former  and  more  effi- 
cacicnis  remedy.  We  cannot  be  ignorant  of  tlie  fact,  so  amply 
attested  l)V  history  in  every  age,  that  where  States,  counties  or 
municipalities,  become  burdened  with  large  debts  incurred  in 
public  enterprises,  they  not  unfrequently  grow  restive,  and  even 
rebellious,  under  the  weight  of  its  oppressive  exactions.  And 
where  such  enterprises  prove  failures,  and  thus  fall  short  of 
meeting  pfjpular  expectation,  it  is  to  be  expected  that  the  re- 
sistance of  public  prejudice,  in  the  exercise  of  financial  self- 
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preservation,  will  be  proj)ortioiiately  greater.  Tlie  State,  by 
the  new  enactments  embraced  in  the  Code,  seeks  to  relieve 
itself  of  this  embarrassment,  and,  to  this  extent,  measurably 
increases  that  of  the  holders  of  these  county  securities.  Its 
own  taxes  can  be  collected  with  promptitude,  under  the  pro- 
visions authorizing  a  separate  bond  for  general  taxes ;  and  an 
easy  way  is  provided  by  which  the  taxes  due  tiie  county  cred- 
itors may  at  the  same  time  not  be  collected.  The  special  tax- 
collector,  authorized  to  be  appointed  l)v  the  governor,  in  the 
event  of  the  remilar  collectors  refusini;  to  ffive  a  l)ond  for  the 
collection  of  special  taxes,  is  required  to  be  a  citizen  of  the 
county  whose  inhabitants  owe  the  taxes,  and  so  with  the  securi- 
ties on  his  bond.  Public  sentiment  in  the  debtor  locality  may 
thus  frown  down,  and  easily  defeat  the  acceptance  of  the  office, 
or  the  execution  of  a  proper  bond.  The  moral  influence  of  the 
State,  with  its  vast  interest  and  aid,  possessed  by  virtue  of  its 
sovereign  power  to  coerce  the  settlement  of  its  own  taxes,  is 
lost.  There  is  a  divorcement  of  the  identity  of  interest  and 
power  pledged  to  this  end  by  the  act  of  ISHS,  The  force  of 
public  opinion  favoring  the  exact  e(|uality  of  taxation  for  the 
current  expenses  of  the  State,  which  must  be  co-extensive  with 
the  whole  State  outside  of  the  counties  specially  taxed — an 
opinion,  which  sooner  or  later  must  find  suitable  embodiment 
in  vigoi'ous  laws — can  no  longer  be  brought  under  legitimate 
contribution  to  coerce,  in  like  manner,  the  collection  of  such 
special  taxes,  as  was  contemplated  and  pledged  when  the  con- 
tract in  question  was  made.  These  views  derive  new  force 
from  the  theory  of  our  constitution,  Federal  as  well  as  State, 
that  governments  "derive  their  just  powers  from  the  consent 
of  the  governed;"  or,  in  other  words,  as  ex])ressed  in  the  De- 
claration of  Rights,  in  oiir  present  constitution,  that  '"all  politi- 
cal power  is  inherent  in  the  people,  and  all  free  governments 
are  founded  on  their  authority."' — Decl.  Ind.,  T'.  S.  Const.; 
Const.  (1875),  Ala.  Decl.  Rights,  jj  8.  The  cases,  indeed,  are 
multitudinous,  where  laws  become  mere  dead  letters,  ])ecause 
their  attempted  enforcement  is  defeated  by  the  resisting  power 
of  public  o))inion. 

Our  opinion  is,  that  the  sections  of  the  ])resent  Code  under 
discussion  (j<j<  4(>4— 407,  inclusive)  materially  imi)air  the  remedy 
afforded  for  the  enforcement  of  contracts  made  under  the  act 
of  December  31,  1868,  and  of  the  kind  to  which  we  have 
alluded,  and  that  the  new  remedy  provided  is  not  a  substantial 
and  adequate  one  according  to  the  course  of  justice  as  it  existed 
at  the  time  the  contract  in  (piestion  was  made.  The  efficacy  of 
the  former  remedy  has  been  lessened,  so  as  to  weaken  the  bind- 
ing force  of  such  contracts,  and  render  still  more  embarrassing^ 
the  difficulties  of   their  enforcement.     As  to  such  contracts. 
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therefore,  these  sections  are  inoperative,  and  must,  to  this  ex- 
tent, be  declared  unconstitutional  and  void. — Cooley  on  Const. 
Lim.  350,  'note  4,  and  cases  cited ;  United  States  v.  Lincoln 
County^  Dillon  Cir.  Ct.  Eep.  184;  Louisiana  v.  Neio  Orleans, 
102  U.  S.  203 ;  Echmrds  v.  Kearzey,  96  U.  S.  595 ;  Gxmn 
V.  Barry,  15  Wall.  610. 

The  judgment  of  the  Circuit  Court,  granting  the  writ  of 
^mandamus,  is  hereby  reversed,  and  the  application  is  dismissed, 
at  the  cost  of  the  petitioner. 


Ashford  ^^  Watkins. 

Bill  in  Equity  for  Cancellation  of  Mortgage,  and  Lnjunction 
of  Action  at  Laio  hy  Purchaser  at  Mortgaye  Sale. 

1.  Private  statutes  relieving  married  women  of  disabilities  of  coverture. 
From  the  earliest  history  of  legislation  in  Alabama,  it  was  a  common 
practice  to  relieve  particular  married  women  by  name,  by  special,  pri- 
vate statute,  of  the  disabilities  of  coverture,  either  generally,  or  to  a  lim- 
ited extent ;  such  enactments  resting  on  the  prerogative  rather  than  the 
legislative  power  of  the  General  Assembly — that  is,  its  power  as  parens 
patriae  over  the  person  or  property  of  citizens  resting  under  legal  disa- 
bilities; and  these  statutes  have  always  been  construed,  like  the  general 
"married  women's  laws,"  to  modify  or  remove  the  disabilities  of  cover- 
ture only  to  the  extent  declared  or  expressed  in  them. 

2.  Removal  of  disahilities  of  coverture  hy  decree  of  chancellor. — Under 
the  statute  approved  February  10th,  1875,  amending  the  former  statute 
approved  April  Loth,  1873  (Sess.  Acts,  1874-5,  pp.  194-5;  Code,  §  2731), 
jurisdiction  is  conferred  upon  the  several  chancellors,  to  be  exercised 
either  in  term  time  or  in  vacation,  "  to  relieve  married  women  of  the  dis- 
abilities of  coverture  as  to  their  statutory  and  other  separate  estates,  so 
far  as  to  invest  them  with  the  right  to  buy,  sell,  hold,  convey  and  mort- 
gage real  and  personal  property,  and  to  sue  and  be  sued  asfemmes  sole;" 
but  this  statute  does  not  confer  the  general  prerogative  power  fonnerly 
exercised  by  the  General  Assembly,  but  only  a  special  power,  boundeci 
and  limited  by  tlie  terms  of  the  grant,  and  which  must  be  exercised  in 
its  entirety  ;  and  while  proceedings  under  the  statute,  when  the  jurisdic- 
tion has  attached,  may  be  liberallj^  construed,  the  jurisdiction  can  not  be 
extended  by  construction. 

3.  Same. — A  decree  rendered  by  the  chancellor,  on  the  petition  of  a 
married  woman,  adjudging  and  decreeing  "that  she  be  and  is  hereby 
declared  to  be  a  femme  sole  only  so  far  as  to  invest  her  with  the  right  to 
mortgage  her  said  house  and  lots  in  order  to  obtain  an  addition  to  her 
stock  of  goods  and  merchandise,"  is  not  authorized  by  the  said  statute, 
and  is  a  nuUit}'. 

4.  Mortgaae  of  v:ife's  lands,  by  husband  and  wife. — A  mortgage  exe- 
cuted by  husband  and  wife,  conveying  lands  belonging  to  the  wife's  stat- 
utory estate,  is  an  absolute  nullity,  both  at  law  in  equity. 

Appeal  from  the  Chancery  Court  of  Lawrence. 
Heard  before  the  Hon.  Thomas  Cobbs. 
Vor,.  Lxx. 
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The  bill  in  this  case  was  tiled  on  the  17th  September,  1870, 
by  Mrs.  Eugenia  Ashford,  against  Peyton  L.  M.  Watkins;  and 
sought  the  cancellation  of  a  niortgtige  on  a  house  and  lot  in  the 
town  of  Courtland,  which  the  complainant  claimed  as  belong- 
ing to  her  statutory  separate  estate,  and  an  injunction  of  an 
action  at  law  which  the  defendant  had  instituted  against  her  to 
recover  the  possession  of  the  house  and  lot,  claiming  as  the 
purchaser  at  a  sale  nuide  under  the  mortgage.  The  complain- 
ant and  her  husband,  Ilamet  Ashford,  were  nuirried  in  said 
county  of  Lawrence,  during  the  year  18»U.  The  house  and  lot 
(or  lots)  were  conveyed  to  Mrs.  Ashford  by  I).  J>.  Cam])bell 
and  wife,  by  deed  dated  April  24th,  1875,  which  recited  the 
})ayment  of  S'')0<>  as  its  consideration,  and  a  copy  of  which  was 
made  an  exhibit  to  the  bill.  The  mortgage,  a  copy  of  which 
was  also  made  an  exhibit  to  the  bill,  was  dated  Decend>er  fUh, 
1875,  signed  by  Mrs.  Ashford  and  her  husband,  and  i)y  them 
duly  acknowledged;  recited  an  indebtedness  of  si, 500  by  Mrs. 
Ashford  to  Sledge,  McKay  ife  Co.,  ''  for  goods  and  m(?rchandise 
this  day  advanced  by  them  to  replenish  my  [her]  stock  in 
Courtland,"  and  alleged  to  have  been  furnished  on  the  security 
of  the  mortgage;  and  conveyed  the  said  house  and  lots,  witli 
power  of  sale  if  default  should  l)e  nuide  in  the  payment  of  the 
debt  on  or  before  the  1st  June,  1877.  This  mortgage  was  as- 
signed by  Sledge,  McKay  6c  Co.,  l)y  wi-itten  ti-ansfer  indorsed 
on  it,  on"  the  Stli  April,  1878,  to  said  P.  L.  M.  Watkins,  the  de- 
fendant, the  assignment  reciting,  as  its  consideration,  the  pay- 
ment of  8727. bO  by  him.  Default  having,  lieen  made  in  the 
payment  of  the  secured  del)t,  Watkins  advertised  the  projiei'ty 
for  sale  under  a  power  contained  in  the  mortgage,  and  became 
himself  the  purchaser  at  the  sale;  and  lie  then  l»i-ouglit  an  ac- 
tion at  law  to  recover  the  possession,  wliich  action  the  l)ill 
sought  to  enjoin. 

To  sustain  the  validity  of  the  mortgage,  the  defendant  re- 
lied on  a  decree  rendered  by  lion.  II.  (".  Spkakk,  as  cliaiicellor, 
at  chambers,  in  vacation,  on  the  -tth  December,  1875,  a  copy  of 
which  decree,  with  the  j)etition  on  which  it  was  founded,  was 
also  made  an  exhil)it  to  the  bill.  The  petition  was  tiled  by 
^Irs.  Ashford,  by  her  next  friend,  on  the  l>t  December,  ls75, 
alleging  that  she  possessed,  as  her  statutory  separate  estate  un- 
der the  laws  of  Alabama,  the  said  hou>e  anil  lots,  which  wei'c 
particularly  described,  "and  a  small  stock  of  goods  ami  grocer- 
ies in  Courtland;  that  her  means  luive  been  invested  in  said 
stock  of  goods  and  groceries,  and  her  living  is  dependent  on 
the  same  ;  that  her  said  stock  needs  replenishing,  aiul  having  no 
credit,  being  a  nuirried  woman,  she  can  n<»t  do  so,  uidess  she  can 
use  her  said  house  and  lots  as  means  C)f  credit  in  obtaining  neces- 
sary additions  to  her  said  stock."     The  prayei'  of  the  petition 
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was  for  a  decree  "  declaring  her  a  free-dealer,  relieving  her  from 
the  disabilities  of  coverture  so  far  only  as  to  invest  her  with 
the  right  to  mortgage  her  said  house  and  lots  in  order  to  oljtain 
an  addition  to  her  stock  of  goods  and  merchandise."  The 
husband  filed  an  answer  to  the  petition,  admitting  its  allega- 
tions, and  assenting  to  tlie  relief  prayed ;  and  the  chancellor 
rendered  a  decree,  after  reciting  the  facts,  in  these  words :  "  It 
is  therefore  ordered,  adjudged,  and  decreed  by  the  court,  that 
the  said  Eugenia  Ashford  be,  and  she  is  hereby,  declared  to  be 
a  feinme  sole  only  so  far  as  to  invest  her  with  the  right  to 
mortgage  her  said  house  and  lots  in  order  to  obtain  an  addition 
to  her  stock*  of  goods  and  merchandise." 

The  complainant  insisted,  in  her  bill,  that  this  decree  was 
not  authorized  ])y  the  statute  under  which  the  proceedings  were 
had,  and  that  the  mortgage  was  null  and  void ;  and  she  assailed 
the  consideration  and  recitals  of  the  mortgage  on  several 
grounds,  which  require  no  notice.  The  chancellor  held  the  de- 
cree and  the  mortgage  both  valid,  and  dismissed  the  l)ill ;  and 
his  decree  is  now  assigned  as  error. 

E.  11.  Foster,  for  appellant. — The  statute  under  which  the 
proceedings  were  had,  the  validity  of  which  is  liere  assailed, 
creates  an  entirely  new  jurisdiction,  in  derogation  of  the  com- 
mon law;  and  whether  that  jurisdiction  is  conferred  on  the 
chancellor  or  the  court,  the  validity  of  the  proceedings  must 
he  determined  by  the  same  principle  which  applies  to  the  pro- 
ceedings of  every  tribunal  exercising  special  and  limited  pow- 
ers— that  is,  it  must  appear  that  the  statute  was  strictly  pur- 
sued, or  the  judsTment  will  l)e  null  and  void. — Foster  v.  Ghize- 
nsr,  27  Ala."  391 ;  Gunn  t\  Jlowel/,  27  Ala.  663  ;  Zamar  v. 
Comm^rs  Court,  21  Ala.  772;  Wyatt  v.  Ramho,  29  Ala.  510; 
Lamar  V.  Gunter,  39  Ala.  324;  10  Wendell,  75;  1  Mass.  103; 
2  East,  221;  WlUmrn  &  Co.  v.  McCalUy.  63  Ala.  436.  The 
statutory  power  is  limited  and  controlled  l)y  each  and  all  of  the 
words  used  in  the  act  creating  it ;  it  is  indivisible,  and  must  be 
exercised  as  an  entirety,  and  is  exhausted  when  once  exercised. 
It  never  could  have  been  contemplated  that  a  different  decree 
should  be  rendered  in  each  case,  according  to  the  caprices  of 
the  several  petitioners ;  or  that  the  same  person  should  be  al- 
lowed to  hold  different  pieces  of  property  under  different  lia- 
bilities, and  to  change  them  at  pleasure.  A  decree,  such  as  the 
statute  authorizes,  removes  the  husl)and  from  the  trusteeship 
of  the  wife's  estate,  and  destroys  its  statutory  lial)ility  for  nec- 
essaries ;  but,  at  the  same  time,  it  imposes  upon  her  the  liabilities  of 
a  femrne  mh\  and  authorizes  her  to  be  sued  as  such.  The  decree 
here  assailed  does  none  of  these  things,  but  leaves  the  husband, 
the  wife,  atid  her  property,  in  an  anomalous  condition.  How 
Vol.  lxx. 
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does  it  affect  the  rifj^hts  of  tlie  Inisband  as  trustee?  IIow  does 
it  eliaiijre  the  lial)ilities  of  the  wife  or  her  i)r(>pertv,  or  the  rem- 
edy airainst  tlieni  i  If  thehnsliaiid  or  wife  should  redeem,  how 
woukl  the  property  afterwards  be  held  ?  Remediless  confusion 
would  necessarily  result  from  such  a  construction  of  this  stat- 
ute. 

P.  L.  M.  Watkins,  jrf'O  w,  crmtra. — Although  the  statute 
under  which  this  decree  was  rendered  creates  a  new  jurisdic- 
tion, it  is  nevertheless  a  remedial  statute,  and  proceediriifs  under 
it  should  receive  a  liberal  construction,  when  the  jurisdiction  is 
affirmatively  shown,  A  decree  granting  powers  to  a  married 
woman,  in  excess  of  those  specified  in  the  statute,  would  be 
void,  at  least  for  the  excess ;  but  a  decree  granting  less  powei*s 
than  those  specified,  or  confining  the  granted  ])owers  t(»  a  por- 
tion only  of  the  petitioner's  ])roi)ertv.  or  to  all  the  ])roperty 
then  owned  by  her,  excluding  future  acquisitions,  could  not  be 
held  void  for  want  of  jurisdiction.  Under  the  general  statutes, 
a  married  woman  may  hold  a  statutory  estate,  and  an  equitable 
estate  in  different  property ;  and  as  to  her  equita])le  estate,  lier 
powers  over  it,  and  its  liability  for  her  contracts,  may  be  gov- 
erned by  very  different  rules,  according  to  the  provisions  of  the 
several  instruments  under  which  the  property  is  held.  Xo 
confusion  has  resulted  from  these  diffci'ent  Uinds  of  estates, 
which  has  required  legislative  interfei'ence ;'  and  none  can  re- 
sult from  any  decrees  rendered  by  the  chancellor,  which  are 
within  the  terms  of  this  special  statute. 

JiltlCKELL.  C.  J. — From  the  earliest  history  of  our  legisla- 
tion, until  the  enactment  of  the  statute  approved  A])ril  1.5th, 
1873  (I*am])li.  Acts,  1872-3,  p.  93),  which  was  amended  I)y  an 
act  a]>proved  February  10th,  1875  (Panq)h.  Acts,  1874-5,  p. 
11)4),  the  enactment  of  special,  private  statutes,  relieving  par- 
ticular married  women,  partially  or  entirely,  from  the  disal)ili- 
ties  of  coverture,  was  a  common  practice.  AH  such  enactments 
were  attributed  to  the  ])rerogative,  rather  than  to  the  legisla- 
tive power  of  the  General  Assembly — the  power.  w>  jxu'i^its 
pnttuif,  over  the  person  or  property  of  the  citi/.en  resting  un- 
der legal  disabilities;  the  power  exercised  in  the  emanci})ation 
of  infants,  or  in  the  superintendence  and  c»»ntrol  of  their  per- 
sons and  estates.  These  enactments  varied  in  foiiii  and  in 
terms,  dependent  u]ion  the  wishes  and  }>nri>ovos  exi)ressed  in 
the  application  for  their  |)assage.  Sometimes,  the  married 
woman  was,  as  to  property  and  the  rights  to  |)roperty,  the 
capacity  to  contract,  and  to  sue  and  l)e  sued,  converted  into 
Si.  femme  xole^  ov^  ^  it  was  most  often  termed,  \\  T'ri'->h'iihi\ 
In  some  instances,  she   was  sim})ly  invested  with  cajiacity  to 
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hold  property,  or  her  separate  earnings,  to  her  separate  use ;  or 
to  receive  and  hold  a  legacy,  or  distributive  share,  accruing  to 
her;  or  to  hold  property  with  a  limited  power  of  disposition; 
or  to  mortgage  her  statutory  separate  estate,  generally,  or  for 
specific  purposes. 

These  enactments,  like  the  general  statute  creating  and  de- 
fining the  separate  estates  of  married  women,  have  heen  con- 
strued as  relieving  from,  or  modifying  the  disabilities  of  cover- 
ture, only  to  the  extent  expressed  in  them.  Beyond  their  ex- 
press provisions,  the  woman  has  not  been  regarded  as  sui  juris, 
or  as  having  larger  capacity  to  contract  than  she  had  at  the  time 
of  their  enactment.  The  uniform  construction  of  the  general 
statute  has  been,  that  while  it  enlarged  the  capacity  of  the  wiie 
to  take  and  hold  property  owned  by  her  at  the  time  of  the  mar- 
riage, or  accruing  to  her  subsequently,  it  did  not  enlarge  her 
capacity  to  contract,  even  in  reference  to  her  separate  estate,  ex- 
cept in  the  mode  and  for  the  purposes  pointed  out  and  pre- 
scribed.— AUxcuider  v.  Saulsbury,  37  Ala.  375  ;  Warfidd  v. 
Ravisies,  38  Ala.  518;  Bihl  v.  Pope,  43  Ala.  190.  In  ^Hatton 
V.  Weir,  19  Ala.  127,  the  General  Assembly,  by  joint  resolution, 
authorized  a  particular  married  woman  "  to  take,  receive,  and 
hold,  by  gift,  purchase,  or  inheritance,  any  property,  real  or 
personal,  free  from  the  molestation,  hindrance,  or  authority  of 
her  husband,  and  free  from  any  liability  to  pay  his  debts  or 
contracts,  and  the  same  to  dispose  Of  by  will,  gift  or  sale,  in  the 
same  manner  as  if  she  were  'A^femrne  sole.''^  The  resolution  was 
silent  as  to  the  capaftity  of  suit ;  and  in  the  purchase  of  property, 
for  the  price,  she  gave  a  promissory  note ;  and  it  was  held  an 
action  at  law  thereon  could  not  be  maintained.  A  construction 
of  the  resolution  which  would  subject  her  to  a  personal  suit,  it 
was  said  by  the  coUrt,  "  would  be  far  beyond  tlie  intention  of 
the  legislature." 

The  act  of  1875,  of  force  wlien  the  proceedings  were  had  be- 
fore the  chancellor,  upon  the  efficacy  of  which  depends  the 
validity  of  the  mortgage  executed  by  the  appelhmt,  contained  a 
clause  prohibiting  tlie  subsequent  presentation  to  the  General 
Assembly  of  any  l)ill  ''to  make  any  married  woman  a  free- 
dealer,  or  invest  her  with  the  rights  of  a  free-dealer,'"  unless 
such  l)ill  was  acconq)anied  with  a  transcript  of  the  record  from 
the  Chancery  Court,  showing  an  ap})lication  to  the  chancellor 
in  conformity  to  the  act,  the  refusal  of  the  application,  and  the 
reasons  for  the  refusal.  This  clause  may  not  have  been  bind- 
ing on  sul)seqiient  legislatures;  yet,  wlien  it  is  read  in  connec- 
tion with  the  preceding  parts  of  the  act,  there  is  manifested  a 
clear  legislative  intention  to  delegate  to  the  chancellor,  sitting 
in  term  time  or  in  vacation,  exclusive  power  to  relieve  married 
women  from  the  disabilities  of  coverture,  '■"so  far  as  to  invest 
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them  icith  the  right  to  hui/,  sell,  /told,  conoey  and  mortgage  real 
and  personal  property,  and  to  sue  and  he  sued  as  a  femme  soUP 
The  proliibitory  clause  is  omitted  from  the  re-enaetment  of  tlie 
statute  by  the  Code  of  1876  (jJlJ  2731-2),  on  the  theory,  perhaps, 
that  it  was  rendered  useless  by  the  section  of  the  constitution  of 
1875,  prohibiting  the  enactment  of  "any  s])ecial  or  local  laws, 
for  the  benetitof  individuals  or  corporations,  in  cases  which  are 
or  can  be  provided  for  by  a  general  law,  or  when  the  i-elief 
sought  can  be  given  by  any  court  of  this  State."  The  act  must 
be  construed  sis  a  special  private  statute,  upon  the  same  subject, 
having  in  view  similar  objects,  and  the  general  law  creating  the 
statutory  estates  of  married  women,  were  construed.  The  ])re- 
sumption  is,  that  the  legislature  was  informed  of  the  construc- 
tion these  statutes  had  received,  and  intended  that  it  should 
prevail,  so  far  as  a  purpose  to  modify  or  change  it  is  not  indi- 
cated. 

The  statute  is  a  delegation  to  the  chaneeUor,  not  to  the  Chan- 
cery Court,  oi  a  power  that,  prior  to  its  enactment,  the  General 
Asseml)ly  had  reserved  to  itself,  not  delegating  it  to  any  judi- 
cial tribunal  or  ottieer.  In  the  absence  of  the  statute,  the  chan- 
cellor could  not  exercise  the  power.  The  st((tux  of  a  married 
woman,  with  its  rights  and  disabilities,  the  general  municipal 
laws  define  and  establish.  The  alteration  of  this  status,  as  to 
jiarticular  persons,  does  not  lie  within  the  original,  inherent 
jurisdiction  of  any  department  of  the  judiciary,  as  created  by 
the  constitution.  Deriving  the  power  wholly  from  the  statute, 
the  chancellor,  in  its  exercise,  is  bounded  and  limited  by  the 
terms  of  the  statute.  The  power  he  can  exercise,  is  the  power 
conferred  bv  the  statute — no  greater  or  less  power,  whatever 
may  be  tiie  wishes  or  j)urposes  of  suitors,  or  the  real  or  seeming 
exigencies  and  necessities  of  particular  cases.  The  })ower  is  to 
relieve  particular  individuals  from  the  general  disability  the 
law.  upon  its  own  i)olicv,  imposes  on  the  class  of  citizens  to 
which  they  l»eh)ng.  It  is  not  necessary  to  say  the  statute  must 
be  subjected  to  a  strict  construction;  perhaps,  in  reference  to 
the  proceedings  it  authorizes,  a  lil)eral.  rather  than  a  strict  con- 
struction, would  be  ])roperly  extended  to  it;  but  it  can  not  be 
construed  as  conferring  any  other  power  than  that  which  is  in 
terms  defined  and  declared.  The  power  conferred  is  not  the 
general  prerogative  power  the  (Tcneral  Assembly  had  been  ac- 
customed to  exercise,  of  removing  entirely  the  disal)ilities  of 
coverture,  or  of  removing  them  only  j)artially,  or  of  investing 
them  with  capacity  to  make  particular  contracts,  or  to  make 
particular  dispositions  of  proj)erty.  The  power  is  jirecisely 
defined,  and  is,  "to  relieve  married  women  of  the  disabilities  of 
coverture,  as  to  their  statutory  and  other  separate  estates,  so 
far  as  to  invest  tftem  with  the  right  to  buy,  sell,  hold,  convey, 
11 
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and  mortgage  real  and  personal  property,  and  to  s^i^  and  he 
saed  asfemrnes  ^oleP  This  is  the  power,  and  tliere  seems  to 
have  been  much  of  legislative  caution  in  its  expression.  A 
general  capacity  to  contract  is  carefully  wittiheld  ;  the  only  con- 
tracts authorized  are  such  as  touch  and  concern  property. 
Therefore,  in  Dreyfus  v.  Wolfe,  65  Ala.  496,  speaking  of  the 
statute,  we  said,  "  It  is  entirely  enabling  in  its  purpose.  It 
does  not,  in  general  terms,  constitute  her  a  free-dealer,  or  con- 
fer on  her  all  the  powers  of  a  feinme  sole.  It  specifies  the  ex- 
tent to  wliich  such  powers  are  conferred.  This  it  does  ex  in- 
dvstria,  for  it  is  twice  repeated  in  the  statute." 

The  power  exercised  by  the  chancellor  in  the  decree  ren- 
dered, the  validity  of  which  is  assailed,  was  not  the  power  ex- 
pressed in  the  statute.  In  some  respects,  it  was  larger,  and  in 
some  narrower,  than  that  power.  The  appellant,  to  employ 
the  words  of  the  decree,  was  "declared  ^  fern  me  sole  only  so 
far  as  to  mortgage  her  said  house  and  lots  in  order  to  obtain  an 
addition  to  the  stock  of  goods  and  merchandise."  Pier  ca- 
pacity as  a  femme  sole  is  limited  to  a  particular  disposition,  for 
a  particular  purpose,  of  particular  property,  and  would  terminate 
when  that  disposition  was  made.  The  purpose  of  the  disposi- 
tion is  to  enable  her  to  ohtain  an  add'ition  to  her  stoel'  of  goods 
and  rnerehandise.  From  the  application  it  is  apparent  she  was 
eno;ao:ed  as  a  trader  in  the  Ijuvincr  and  sellino;  of  ffoods  and 
mercJiaudise,  and  the  continuation  of  the  trade  is  the  very 
reason  and  purpose  of  investing  her  with  power  to  mortgage 
this  specific  real  estate — a  power  the  law  withholds  from  mar- 
ried women  in  respect  to  the  estates  it  declares  they  liold 
separate  from  the  husl)and.  If  the  decree  is  valid,  it  legalizes 
the  continuation  of  the  trade,  and  invests  her  with  the  capacity 
of  a  sole  trader  in  merchandise, — a  capacity  she  has  not  at  com- 
mon laM',  or  under  the  statute  creating  separate  estates. 
Wilder  d-  Co.  v.  Abernat/ty,  54  Ala.  (144 ;  Dreyfvs  v.  Wolife, 
65  Ala.  496. 

The  power  the  chancellor  can  exercise,  is  to  relieve  the  mar- 
ried woman  from  the  disabilities  of  coverture,  to  the  extent 
precisely  expressed.  To  that  extent,  by  the  decree,  her  status  is 
changed,  and  permanently  clianged — she  becomes  a  fe/nme 
sole,  and  slie  can  not  l)e  restored  to  the  condition  of  a  femme 
covert. — IlalUdoy  v.  Jcmes,  57  Ala.  525.  If  she  did  nor  mort- 
gage the  house  and  lots  under  the  power  conferred  by  the 
decree,  her  status  as  a  femme  covert  would  remain  unchanged ; 
or  if,  iiaving  mortgaged,  she  redeemed,  her  status  would  be  re- 
stored. If  she  mortgaged  for  anj-  other  than  the  purpose 
specified,  the  power  conferred  would  not  be  exercised,  and 
from  the  decree  the  mortgage  could  not  derive  operation  and 
effect.  As  to  all  other  of  her  property,  now  owned,  or  which 
Vol.  lxx. 
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may  be  subsequently  acquired,  her  tenure  is  unchanged,  and 
lier  datiis  is  tliat  of  a  fetnme  covei't.  The  embarrassments  at- 
tending tlie  administration  of  the  hiws  concerning  tlie  separate 
estates  of  married  women,  which  now  comprise  a  large,  if  not 
the  larger,  part  of  the  lands  of  the  State,  the  alienation  of 
which  is  attended  with  doubt  and  uncertainty,  seriously  affect- 
ing yalues,  would  be  multiplied,  if  particular  ])arts  of  the  estate 
could  be  separated,  and  imj)ressed  with  a  different  tenure  from 
that  by  which  the  remainder  is  held.  It  was  not  intended  to 
confer  on  the  chancellor  authority,  or  jurisdiction,  to  relieve  a 
married  woman  temj)()rarily  from  the  disabilities  of  coverture, 
as  to  particular  property,  that  she  could  secure  by  mortgage 
debts  she  had  not  the  capacity  of  contracting.  That,  in  its  last 
analysis,  is  the  effect  and  operation  of  the  decree,  under  which 
the  mortgage  purports  to  have  been  executed  by  the  a])pellant. 
The  power  the  chancellor  can  exercise,  and  the  only  power,  is 
to  relieve  the  wife  from  the  disabilities  of  coverture,  as  to  her 
statutory  or  other  separate  estate,  so  far  as  to  invest  her  with 
the  right  to  buy,  sell,  hold,  convey,  and  mortgage  real  and  per- 
sonal property,  and  to  sue  and  be  eued  as  ?l  feinine  sole.  Be- 
yond this,  the  chancellor  can  not  exercise  jurisdiction.  When 
the  power  is  exei'cised,  the  change  in  the  Ktatm^  of  the  Avife  is 
permanent,  and  it  extends  to  all  her  proi)erty.  It  is  relief  from 
the  disabilities  of  coverture,  the  grant  of  capacity  to  buy.  sell, 
ifcc,  only  as  to  her  statutory  or  other  separate  estate,  which  is 
intended  by  the  statute,  and  so  in  terms  ex])ressed. 

The  deci'ee,  like  all  judicial  sentences,  depends  for  validity 
on  the  jurisdiction  of  th?  chancellor.  The  want  of  jurisdic- 
tion to  change,  temporarily  and  partially,  the  sftifi/s  of  the  ap- 
pellant as  a  married  woman — to  convert  her  into  a  feiume  soh' 
for  a  specific  purpose,  and  as  to  specific  property — renders  the 
decree  void.  The  mortgage  rests  for  its  validity.  (»f  conse- 
quence, wholly  on  the  power  of  husband  and  wife  to  mortgage 
tlie  statutory  separate  estate.  AVhile  husband  and  Avife  may, 
by  an  instrument  in  writing  executed  in  the  mode  presci-ibed 
by  the  statute,  .sv7/,  they  can  not  pledge  or  mortgage  the  se]>a- 
rate  estate  of  tlie  wife.  A  mortgage  of  it  is  simj)ly  void — void 
at  law  and  in  equit}'. — Peephx  r.  SiaUa,  .")7  Ala.  ')'^\  iluipiaan 
V.  Ahrahamx,  01  Ala.  1<»S;  SluiJnuin  v.  Fitrqiidrlch,  02 
Ala.  571. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  decree 
will  be  here  rendered,  granting  relief  to  the  appellant. 
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Jones  &  Dunn  i\  Latham. 

BiU  in  Equity  hy  Assignee  of  Certificates  of  Stock,  to  compel 
Transfer  on  Books  of  Corporation. 

1.  Transfer  of  stock  in  private  corporation  ;  vho  is  entitled  to  protection 
against  unregistered. — "Bona  fide  creditors,"  as  against  whom  transfers 
of  certificates  of  stock  in  a  private  corporation  are  required  to  l)e  entered 
on  the  books  of  the  corporation  (Code,  §  2043),  are  judtrment  creditors 
who  have  acquired  a  lien;  and  when  the  lien  of  an  execution  has  attached 
before  notice,  actual  or  constructive,  to  the  creditor,  the  purchaser  at  the 
sale  will  be  protected,  although  he  had  actual  notice  of  a  j^rior  unregis- 
tered transfer. 

2.  Same ;  arennent  of  notice. — In  a  bill  tiled  by  a  person  claiming  un- 
der an  unregistered  transfer,  against  purchasers  at  a  sale  under  execu- 
tion against  the  transferror,  an  averment  that  the  defendants  "well 
knew  that  said  R.  [defendant  in  execution]  had  not  owned  a  single  share 
of  the  said  stock  for  more  tlian  two  years,"  being  construed,  on  demurrer, 
most  strongly  against  the  pleader,  is  not  sufficient  to  charge  knowledge 
or  notice  before  the  lien  of  the  execution  attached,  when  the  bill  does  not 
show  the  time  when  the  execution  was  issued,  when  it  was  received  by 
the  officer,  or  when  it  was  levied,  nor  the  date  of  the  judgment. 

.3.  Remandrnent  of  cause,  on  reversal,  for  amendment  of  bill. — On  ap- 
peal from  a  decree  overruling  a  demurrer  to  a  bill  (Code,  §  3918),  this 
court,  holding  the  demurrer  well  taken,  and  reversing  the  decree  on  that 
account,  will  remand  the  cause,  in  order  that  the  complainant  may  have 
an  opportunity  to  amend  his  bill. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  II.  Austill. 

The  bill  in  this  case  was  filed  on  the  IGtli  January,  1880,  by 
Lewis  K.  Latham,  against  William  G.  Jones  and  AVilliam  D. 
Dunn,  the  Mobile  and  Ohio  Railroad  Company,  a  domestic  cor- 
poration, and  Z.  M.  P.  Inge;  and  sought  to  compel  said  railroad 
company  to  enter  on  its  books  a  transfer  of  certain  certificates 
of  stock,  which  were  originally  issued  in  favor  of  Charles  E. 
Rushing,  and  \vhich  the  complainant  claimed  by  assignment 
from  said  Rushing;  and  to  recognize  the  complainant  as  a  stock- 
holder in  the  company,  by  virtue  of  his  ownership  of  said  shares, 
and  to  issue  to  him  new  certificates  on  his  surrendering  the  old. 
The  complainant  alleged  that  he  obtained  the  certificates,  from 
said  Rushing,  by  writteri  assignment  and  indorsement,  '•  ho)ia 
fide,  for  value  received,  years  ago,  to-wit,  on  or  about  the  first 
day  of  October,  1878;"  that  he  made  application  to  the  custo- 
dian of  the  books  of  the  cor])oration,  on  or  about  the  16th  De- 
cember, 1879,  and  on  the  next  day  to  the  president,  asking  to 
liave  the  transfer  of  the  shares  to  him  entered  on  the  books  of 
Vol.  hxx. 
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tlie  corporation,  and  to  have  new  certificates  issued  to  liiiri  in- 
stead of  tlie  old,  which  he  offered  to  surrend^'r;  and  tliat  his 
application  was  refused  by  the  said  officers,  on  the  ground  that 
Wm.  G.  Jones  and  Wni.  D.  Dunn  claimed  to  be  the  owners  of 
said  stock.  The  bill  alleged,  also,  that  said  Dunn  and  Jones 
claimed  the  stock  under  a  purchase  made  for  their  benefit,  by 
said  Inge,  at  a  sale  under  execution  against  said  Rushing,  made 
by  the  United  States  marshal,  on  the  15th  December,  lvS79  ; 
that  they  became  the  purchasers  at  a  nominal  price  of  one  dol- 
lar per  share,  while  the  stock  was  worth  at  least  twenty-tive 
dollars  per  share;  that  pulJic  notice  of  the  complainant's  owner- 
ship of  the  stock  was  given  at  the  sale ;  and  that  the  execution 
was  issued  on  a  judgment  which  Wm.  Barnewall  and  W.  0. 
Oaynor,  as  the  assignees  of  James  Crawford,  had  o])tained 
against  said  Rushing  in  the  Circuit  Court  of  the  I'nited  States 
at  Mobile ;  but  the  date  of  this  judgment  was  no  where  shown, 
nor  the  time  when  the  execution  was  issued  and  ])laced  in  the 
hands  of  the  nuirshal. 

A  demurrer  to  the  bill  was  filed  by  Jones  and  Dunn  jointly, 
assigning  the  following  grounds  of  demurrer  :  1.  "That  the 
bill  does  not  show  with  reasonable  or  sufficient  certainty  what 
consideration,  if  any,  was  given  or  paid  by  comjilainant  to  said 
Rushing,  for  the  stock,  or  certificates  of  shares,  therein  men- 
tioned." 2.  "That  said  bill  does  not  show  that  said  shares  of 
stock  therein  mentioned  were  transferred  to  the  complainant, 
on  the  books  of  said  railroad  company,  before  said  shares  were 
levied  on  and  sold  under  execution,  as  therein  shown."  3. 
^' That  said  l)ill  shows  tiiat  said  shares  of  stock  have  never  been 
transferred  to  the  complainant  .on  the  books  of  said  railroad 
company,  and  that  the  complainant  made  no  a])plication  for 
any  such  transfer  until  after  said  shares  had  been  levied  on  and 
sold  under  execution,  and  bought  at  such  sale  by  these  defend- 
ants." 4.  "That  the  bill  shows  that  said  certificates  of  stock 
were  indorsed  and  transferred  by  said  Rushing  to  said  com- 
plainant, with  authority  to  transfer  the  same  on  the  books  of 
said  com])any,  long  before  said  shares  were  levied  on  and  sold 
under  execution  as  therein  shown  ;  and  that  complainant,  during 
all  that  time,  wholly  neglected  to  have  any  such  transfer  of  the 
same  made  to  hini  on  the  books  of  said  company,  and  made  no 
application  for  such  transfer,  until  after  said  shares  had  been 
levied  on  and  sold  under  execution,  and  bought  at  such  sale  by 
these  defeiulants,  as  therein  shown  ;  and  so  it  is  sjiown  ])y  said 
bill  that,  under  the  laws  of  Alabanui,  the  complainant  has  no 
right  or  title  to  said  shares  of  stock,  as  against  these  defendants." 

The  chancellor  overruled  the  demurrer,  and  his  decree  is  now 
assigned  as  error. 


166  SUPREME   COURT  [Dec.  Term, 

[Jones  &  Dunn  v.  Latham. 
Wm.  G.  Jones,  for  the  appellants. 

Overall  6c  Bestok,  contra. 

STONE,  J.— Section  2043  of  the  Code  of  1876  enacts,  that 
"  when,  by  the  charter,  articles  of  association,  or  bv-laws  and 
regulations  of  an  incorporated  company,  the  transfer  of  the 
stock  is  required  to  be  made  upon  the  book  or  books  of  such 
company,  no  transfer  of  stock  shall  be  valid,  as  against  hona 
jide  creditors  or  subsequent  purchasers,  without  notice,  except 
from  the  time  that  such  transfer  shall  have  been  registered  or 
made  upon  the  book  or  books  of  such  company."  We  have 
uniformly  interpreted  the  words,  '  hona  Jide  creditors,'  in 
statutes  like  this,  to  mean  judgment  creditors  having  a  lien. 
Daniel  v.  SorreUs,  9  Ala,  -i36 ;  Jordan  v.  Mead,  12  Ala.  247 ; 
Governor  v.  Davis,  20  Ala.  366 ;  De  Vendell  v.  Ha/nilton,  27 
Ala.  156 ;  Preston  cfc  Stetsmi  v.  McMillan,  58  Ala.  84.  When 
a  sale  is  made  under  execution,  the  lien  of  which  had  attached 
before  notice,  actual  or  constructive,  the  purchaser,  although 
having  notice  at  the  time  of  the  purchase,  will  ac(]uire  a  good 
title.  In  such  case,  the  creditor's  execution  lien  comes  to  the 
aid  of  the  purchaser's  title,  and  perfects  it.  This  is  the  only 
mode  by  which  the  hona  Jide  creditor  without  notice  can  realize 
the  benelits  of  the  lien  the  statute  gives  him. 

The  shares  in  the  Mobile  and  Ohio  Railroad  Company,  the 
subject  of  the  present  contention,  were  sold  on  the  15th  Decem- 
ber, 1879,  by  the  United  States  marshal,  under  an  execution 
issued  on  a  judgment  of  the  Circuit  Court  of  the  United  States. 
The  bill  fails  to  aver  when  the  -judgment  was  rendered,  when 
execution  was  issued,  or  when  it  was  received  ])y  the  marshal. 
It  is  also  silent  on  the  question  of  the  charter  and  by-laws  of 
the  Mol)ile  and  Ohio  Railroad  Company,  regulating  tiie  mode 
of  transferring  its  stock ;  whether  the  transfer  is  required 
to  be  made  on  the  books  or  not.  Transfer  on  the  books 
of  the  corporation  is  tlie  usual  mode  of  transferring  such 
stock.  The  only  clause  of  the  bill  which  bears  on  the  ques- 
tion of  notice  of  the  sale  of  the  railroad  shares  to  complain- 
ant, is  as  follows :  '*  Your  oi-ator  charges  .  .  ,  that  they, 
[Jones  and  Duim],  and  their  jissignor,  James  Crawford,  with 
all  to  gain  and  nothing  to  lose,  well  knew  that  Mr.  Rushing 
[defendant  in  execution]  had  not  owned  a  single  share  of  tlie 
stock,  now  and  tlien  claimed  by  your  orator,  for  more  than  two 
years."  This  is  an  averment  that  Jones,  Dunti  and  Crawford 
had  knowledge,  at  some  time  then  past,  that  Rushing  did  not 
own  any  of  the  stock  of  that  raih-oad,  and  had  not  owned  any 
of  it  for  more  than  two  years.  It  is  not  an  averment  that  their 
knowledge  (»f  that  fact  had  existed  for  more  than  two  years. 
Vol.  lxx. 
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The  language  is  not  very  clear,  but  we  suppose  the  intention 
was  to  charge  the  knowledge  at  the  time  of  the  sale.  I>ut,. 
giving  it  the  widest  possil)le  scope,  it  can  not  i)e  construed  as 
charging  knowledge  before  the  lev^y.  This  may  have  been,  and 
probably,  nay,  certainly,  was  after  the  execution  had  ac(juired 
a  lien  by  going  into  the  hands  of  the  niarslial.  This  was  too 
late,  to  defeat  the  title  acquired  by  the  purchase  at  the  marshal's 
sale.  It  is  our  duty  to  construe  the  bill  most  strongly  against 
the  pleader,  and  on  such  a  motion  as  this,  to  hold  that  every 
material  fact,  not  averred,  does  not  exist. — Cockrell  v.  Gnrley, 
26  Ala.  405;  Lucm  v.  Oliver,  34  Ala.  631. 

The  demurrer  to  the  bill  ought  to  have  been  sustained  ;  but, 
inasmuch  as,  by  the  ruling  of  the  chancellor,  the  complainant 
had  no  occasion  to  amend  his  bill,  we  decline  to  pass  finally 
upon  the  question.  We  reverse,  and  remand  the  cause,  with 
instructions  to  the  chancellor  to  sustain  the  demurrer  and  dis- 
miss the  bill,  unless  it  be  so  amended  as  to  give  it  Cipiity. 

Reversed  and  remanded. 


Walker  i\  Struve. 

Bill  in  Aquity  to  enforce  Vendor's  Lien  on  Land. 

1.  Vt'ndtir's  lien  ai^  shou'u  hi/  det'd  a)ul  (t>tsli/i)inritt  nf  note,  runstrucil 
toijether ;  parol  I'l-idencc  as  to  intention  of  part  if  x. — When  the  vendor's 
deed  to  the  purchaser  recites,  as  its  consi(leratit)n,  the  transfer  by  the 
purcliaser,  by  written  assiirnnient  or  indorsement,  of  the  jironiissory  note 
of  a  tliird  person  {)ayal)Ie  to  him,  the  deed  and  assijjjnment  together  con- 
stitute the  contract  of  the  parties,  and  are  to  ))e  construed  as  one  trans- 
action ;  "and  it  may  l)e  seriously  ipiestioned  whether  verbal  dec  larations 
of  intention,  whetlier  contemixiraneons  or  antecedent,  are  admissil)le  as 
evidence,"  t<>  atl'int  the  (luestion  whether  a  vendor's  lien  was  intended 
to  l)e  waived  or  reserved. 

2.  Axglffinnrnt  of  jiroinixsorf/  note,  fit/  husband  and  irif'e. — A  written 
assignment  of  a  promissory  note  payal)ie  to  a  married  woman,  signed  by 
lier  and  iier  husband,  and  attested  by  two  witness«'s,  conveys  her  prop- 
ertv  in  the  note  (Code,  §  2707),  but  does  not  impose  any  personal  lia- 
bility on  her. 

3.  Vendor^H  lien  ;  iraiver  of. — Taking  the  purchaser's  note  (tr  bond  for 
the  i)urchase-money,  or  the  renewal  of  such  note  or  bond,  is  not  a  waiver 
of  the  vendor's  lieu;  but  the  lien  may  be  waived  by  taking  collateral 
security,  and  is  waived,  presumptively,  by  taking  the  note  of  a  third 
person;  and  this  i)resumption  is  stronger,  of  course,  wlu-u  such  note  is 
secured  by  mortgage  on  other  property. 

4.  Same. — Where  the  vendor  executes  a  deed  to  tlu'  purchaser,  recit- 
ing therein,  as  it,s  consideration,  the  purcluiser's  agreement  to  pay  an 
outstanding  incumbrance  on  the  land,  and  the  assigmnent  of  a  promis- 
sory note  of  a  third  person;  and  the  transfer  of  the  note  is  signed  l)y  the 
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purchaser  (a  married  woman)  and  her  husband,  attested  l)y  two  wit- 
nesses, and  purports  to  be  made  "  in  part  jiayment  of  "  the  land  con- 
veyed, "  together  with  the  security  for  its  payment  evidenced  by  mort- 
gage on"  another  tract  of  land  ;  these  facts  show,  at  least  presumptively, 
a  waiver  or  abandonment  of  the  vendor's  lien. 

Appeal  from  tlie  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake,  as  special  referee, 
under  the  act  approved  February  23d,  1881. — Sess.  Acts 
1880-81,  p.  66. 

The  bill  in  this  case  was  filed  on  tlie  10th  April,  1879,  by  L. 
P.  Walker,  as  the  executor  of  the  last  will  and  testament  of 
Elizabeth  Gary,  deceased,  against  Mrs.  Mary  C.  Struve  and  her 
husband  (WilHam  F.  Struve),  Mrs.  Jane  H.  Childs,  John  M. 
Crowder,  and  William  P.  Xewman ;  and  sought  to  enforce  an 
alleged  vendor's  lien  for  the  un])aid  purchase-money  of  a  house 
and  lot  in  Huntsville,  which  Mrs.  Struve  purchased  from  said 
Crowder  and  Xewman  on  the  8th  August,  1876,  and  for  which 
they  (with  their  respective  wives)  executed  to  her  a  conveyance 
"in  fee  simple,  with  general  warranty  of  titles,"  on  the  loth 
September,  1876.  The  property  was  sold  and  conveyed  to  said 
Crowder  and  Xewman  by  James  Hickman,  by  deed  dated 
4th  August,  1874;  and  ])eing  afterwards  sold  under  executions 
issued  on  two  judgments  at  law  against  Hickman,  they  l)ecame 
the  purchasers  at  sheriff's  sale,  on  the  4th  September,  1874. 
On  the  28th  December,  1874,  Crowder  and  Newman  executed 
a  mortgage  on  the  property  to  Mrs.  Jane  H.  Childs,  to  secure 
a  del)t  of  $2,20(»,  payable  twelv'e  months  after  date;  and  of 
this  debt  the  balance  due,  with  interest  to  August  1st,  1876, 
was  $1,587.50.  The  deed  of  Crowder  and  Xewman  to  Mrs. 
Struve,  which  was  made  an  exhibit  to  the  bill,  recited  these 
several  conveyances,  and  then  proceeded  thus:  ''''And  whereas 
the  said  Mary  C.  Struve  has  transferred  and  assigned  to  the 
said  parties  of  the  first  part  a  note  executed  by  James  I.  Done- 

fan,  and  attested  by  F.  P.  Ward  and  M.  W.  Steele,  dated 
luntsville,  Alabama,  April  8th,  1876,  and  payable  three  years 
after  the  date  thereof,  to  the  said  Mary  C.  Struve,  in  the  sum 
of  S3,is;3.21,  with  interest  from  date  payable  annually;  which 
said  note  is  secured  by  mortgage  executed  by  the  said  Donegan, 
on  the  daj'  of  the  date  of  said  note,  on  real  estate  therein  par- 
ticularly described,  which  is  recorded,"  itc. ;  "and  has  also 
transferred  and  assigned  to  the  said  parties  of  the  first  part 
another  note  executed  by  the  said  James  I.  Donegan,  bearing 
date  April  8th,  1876,  and  payalJe  three  years  after  its  date,  in 
the  sum  of  !?>897.93,  after  deducting  therefrom  the  sum  of 
$40s.49,  as  the  ])ropertv  of  the  said  Mary  C.  Struve,  the  l)al- 
ance  remaining  due  on  said  note  being  transferred  and  assigned 
to  said  Crowder  and  Newman  :  And  whereas  the  said  Mary  C. 
Vol.  lxx. 
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Stnive  hatli  covenanted,  promised  and  agreed,  and,  by  these 
presents,  doth  covenant,  promise  and  agree,  to  pay  off  and  dis- 
charge the  aforesaid  sum  of  $1,587.50,  due  to  Mrs.  Jane  Ham- 
ilton Chihls,  and  secured  by  mortgage  on  said  property  :  Nov\ 
therefore,  the  said  parties  of  the  first  part,  for  and  in  consider- 
ation of  the  premises,  and  for  and  in  consideration  of  the 
transfer  and  assignment  of  tlie  notes  of  the  said  James  I.  Done- 
gan,  liereinbefore  particularly  described,  and  for  and  in  consid- 
eration of  the  agreement,  promise  and  undertaking  by  the  said 
Mary  C.  Struve  to  pay  off  and  discharge  the  aforesaid  debt  of 
S1,5.S7.50  to  Mrs.  Jane  Hamilton  Childs,  and  for  and  in  con- 
sideration of  the  sum  of  five  dollars  to  them  in  hand  paid,  re- 
ceipt whereof  is  herel)y  acknowledged,  have  granted,  bargained, 
sold,"  etc.,  "unto  the  said  Mary  C.  Struve,  the  above  described 
real  property;  to  have  and  to  hold,"  ttc,  "in  fee  simple,  with 
general  warranty  of  title."  An  express  stipulation  was  then 
added,  that  the  pro])erty  was  sul)ject  to  a  right  of  redemption 
existing  in  favor  of  Hickman's  creditors. 

The  assignment  of  Donegan's  note  for  $3,188.21,  by  Mrs. 
Struve  and  her  husband,  is  co])ied  in  the  opinion  of  tiie  court. 
The  mortgage  given  by  Donegan  to  secure  the  note,  as  above 
recited,  was  transferred  and  assigned  by  Mrs.  Struve  and  her 
husl)and  to  Crowder  and  N^ewman  at  the  same  time  with  the 
note  itself.  On  the  21st  March,  1877,  Crowder  and  Newman, 
being  indebted  to  Mrs.  P^lizabeth  Gary,  com])lainant's  testatrix, 
for  borrowed  money  amounting  to  nearly  $4,000,  which  was 
secured  V)y  mortgage  on  other  lands  which  they  owned,  trans- 
ferred to  her  Donegan's  said  note  for  $8,188.21,  in  satisfaction 
pro  ttiido  of  that  indebtedness;  the  assignment  being  indorsed 
on  the  note,  in  these  words:  "For  value  received,  we  assign 
this  note  to  Mrs.  Elizabeth  Gary,  with  all  the  liens  held  for  its 
security,  set  out  in  a  contract  this  day  executed  by  J.  M. 
Crowder  and  delivered  to  Mrs.  Cary."  The  contract  between 
Crowder  and  Mrs.  Cary,  referred  to  in  this  assignment,  de- 
scril)es  Donegan's  said  note  as  being  secured  l)y  mortgage, 
''and  also  secured  1)V  recitals  in  the  deed  of  said"  Crowder  and 
Newman  to  Mrs.  Struve,  "of  date  September  15.  Is7<*).  to 
which  reference  is  made."  Mrs.  Cary  died  in  Decem])er.  1878, 
and  her  last  will  and  testament  was  duly  admitted  to  ])robate 
in  said  county  of  Madison,  and  lettei-s  testamentary  granted  to 
the  complainant. 

The  original  bill  stated  all  these  transactions,  jiarticularly  de- 
scribing the  several  conveyances,  assignments,  ^^rc. :  claimed  a 
lien  on  the  lands  sold  l)v  Crowder  and  Newman  to  ^[rs.  Struve, 
for  the  amount  due  and  unpaid  on  Donegan's  note,  as  arising 
by  implication  of  law,  and  asked  that  it  l)e  established  and  en- 
forced bv  a  decree  of  sale.     An  amended  bill   was  afterwards 


170  SUPREME   COUET  [Dec.  Term, 

[Walker  v.  Struve.] 

filed,  alleging  that  Donegan  was  insolvent  at  the  time  he  exe- 
cuted the  note  and  mortgage,  and  when  they  were  transferred 
to  Crowder  and  Xewman ;  that  the  claim  so  secured  was  not 
worth,  at  the  time  of  the  transfer  to  them,  more  than  .S200,  the 

value  of  the  mortgaged  property  in  excess  of  a  former  i:i ra- 

brauce  on  it ;  that  these  facts  were  well  known  to  all  the  parties 
at  the  time  the  contract  between  Crowder  and  Xewman  and 
Mrs.  Struve  was  consummated ;  tliat  it  was  then  expressly  stipu- 
lated, agreed  and  understood  between  them,  that  Crowder  and 
Newman  should  reserve  and  retain  a  vendor's  lien  on  the  land 
sold  and  conveyed  to  Mrs.  Struve,  and  that  this  was  not  in- 
serted in  the  writings  through  the  mistake  or  oversight  of  the 
scrivener.  The  amended  bill  prayed,  if  a  vendor's  lien  was  not 
shown  by  the  recitals  contained  in  the  several  writings,  that 
they  might  be  so  reformed  as  to  make  them  show  that  a  lien 
was  expressly  reserved  by  the  contract  and  agreement  of  the 
parties. 

A  joint  and  several  answer  was  filed  by  Mrs.  Struve  and  her 
husband,  admitting  the  execution  of  the  conveyances  and  as- 
signments above  recited,  but  denying  that  any  lien  was 
reserved,  or  intended  to  be  reserved,  on  the  property  conveyed 
to  her  by  Crowder  and  Xewman ;  alleging  that  the  two  notes  of 
Donegan  were  her  separate  property,  being  part  of  her  statu- 
tory estate,  and  were  transferred  to  Crowder  and.  Xewman  in 
absolute  payment  for  the  property ;  and  that  it  was  expressly 
understood  and  stipulated,  when  the  contract  was  entered  into, 
that  neither  she  nor  tlie  property  was  liable  for  anything  ex- 
cept the  debt  to  Mrs.  Childs ;  and  they  demurred  to  the  l)ill, 
for  want  of  equity. 

The  cause  being  submitted  for  decree  on  pleadings  and 
proof,  the  sj)ecial  referee  dismissed  the  1)111,  holding  that  neither 
the  writings  nor  the  parol  evidence  showed  the  reservation  of  a 
vendor's  lien ;  and  his  decree  is  now  assigned  as  error. 

Walker  &  Shelby,  and  Humes  &  Gordon,  for  appellant. 
On  every  sale  of  lands,  though  the  vendor  execute  a  convey- 
ance, reciting  therein  the  payment  of  the  purchase-money,  he 
retains  a  lien,  in  the  al)sence  of  an  agreement,  express  or  im- 
plied, to  the  contrary.  This  lien  is  not  based  on  contract,  but 
arises  by  implication  of  law;  and  is  founded  on  the  equitable 
principle,  tliat  one  man  shall  not  get  and  keep  the  estate  of  an- 
other without  paying  for  it. — SJurrter  v.  Frazer^  64  Ala.  74 ; 
Warren  v.  Fenn,  28  Barb.  334 ;  Terrt/  v.  Keaton,  58  Ala.  670; 
Blackioell  v.  Grayson,  1  Bro.  C.  C.  420;  Mackreth  v.  Synv- 
mons,  15  Vesey,  329;  1  Jones  on  Mort.  §  192.  The  law  pre- 
sumes a  lien,  and  the  onus  of  repelling  that  presumption  rests 
on  the  purchaser;  and  if,  under  all  the  circumstances,   it  re- 
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mains  doubtful,  the  lien  attaches. — TLinr'ich  v.  Walkti\  50  Ala. 
34;  "1  Story's  E(]uity,  >}  1224.  Merely  takinjj:  the  note  of  a 
third  person,  or  personal  security,  is  not,  per  se,  a  waiver ;  the  facts 
must  show  an   intention   to  waive  the  lien. — 2  Story's  Equitv, 

§  1226;  Bradley  v.  Curtis,  18  B.  Monroe, ;  Sehi/m  v.  2tc- 

Whirter,  6  Baxter,  Tenn.  311.  The  deed  and  the  assignment 
are  to  be  construed  toju^ether,  as  parts  of  one  and  the  same 
transaction;  and  thus  construed,  they  show  a  clear  intention  to 
charge  the  land  with  the  payment  of  the  note,  otherwise  the 
recitals  are  nugatorv. — Bryant  v.  Stej}Jten.s,  58  Ala.  630  ;  Wood- 
ward V.  Ec/iols,  h^  Ala.  666.  The  proof  negatives  any  inten- 
tional waiver  of  the  lien,  or  it  shows  that  Crowder  and  New- 
man, having  ])aid  )^3,00<t  for  the  projierty,  and  contracted  to 
sell  it  at  the  estimated  price  or  value  of  s5,300,  yet  knowingly 
received,  in  full  payment,  other  property  only  worth  about 
8:^,500,  and  from  which  they  have  not  realized  even  that 
amount. 

Cabaniss  tfe  Ward,  contra. — Mrs.  Struve,  being  a  married 
woman,  could  not  i)ind  herself  In-  any  contract.  She  could  only 
sell  and  transfer  the  Donegan  notes  and  mortgage ;  and  this 
was  all  she  did,  or  contracted  to  do.  That  they  were  received 
in  absolute  payment  for  the  land,  is  shown  by  the  recitals  of 
the  deed,  which  are  sustained  by  the  oral  evidence. — Foxf^'r  v. 
Trasteex  of  Atheneani,  3  Ala,  307;  T/ianws  v.  Caldicell,  6(> 
Ala.  644;  Sehorn  v.  MeWhtrter,  6  Baxter,  311. 

SOMERVILLE,  J. — The  main  point  involved  in  this  case 
raises  the  question  as  t(j  what  facts  constitute  a  waiver  of  a 
vendor's  lien. 

Crowder  and  Xewman  sold  certain  real  estate  in  the  city  of 
Huntsville  to  Mary  C.  Struve,  one  of  the  appellees,  executing 
therefor  a  bond  for  title.  The  consideration  on  the  part  of  the 
vendee  was  the  payment  of  an  incumbrance  already  existing 
on  the  land,  in  the  form  of  a  mortgage  in  favor  of  one  Jane 
Hamilton  Childs,  for  nearly  Sl,60(>,  and  two  notes  executed  by 
J.  I.  Donegan,  payable  to  lier,  the  said  vendee,  wh(»  duly  trans- 
ferred them  by  assignment  to  appellant's  testatrix.  The  trans- 
fer was  made  in  writing,  being  signed  by  the  payee  and  her 
husband,  and  attested  by  two  subscril»ing  witnesses.  That  of 
the  larger  note,  which  was  for  the  sum  of  S3,1S3.2<>,  and  se- 
cured by  a  mortgage  on  certain  other  real  estate  than  that  al>ove 
mentioned,  reads  as  follows: 

•'Iluntsvilk',  Ala.  Aug.  Sth,  ISTO. 

''*  In  part  payment  for  a  house  and  lot  in  Huntsville  |  describ- 
ing it],  purchased  by  me  this  day  of  John  M.  Crowder  and 
"\\  illiam  P.  Xewman,   I,  Mary  C.  Struve,  do  hereby   transfer 
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and  assign  them  this  note,  to  the  full  amount  thereof,  principal 
and  interest,  together  with  the  security  for  its  payment,  evi- 
denced by  mortgage  of  record  in  the  Probate  Court  of  Madison 
county,  Alabama,  in  Deed  Book  I^To.  1,  page  256."  [Signed] 
"Mary  C.  Struve,"  and  "William  F.  Struve,  husband  of 
Mary  C.  Struve."  This  was  attested  by  two  subscribing  wit- 
nesses. 

Soon  after  this,  on  the  15th  day  of  September,  1876,  Crowder 
and  Newman  executed  a  deed  conveying  this  property  to  Mary 
C.  Struve.  The  deed  recites,  as  a  consideration,  the  transfer 
and  assignment  of  the  two  Donegan  notes,  and  the  agreement 
of  Mrs.  Struve  to  pay  oif  and  discharge  the  mortgage  debt  due 
Mrs.  Childs.  The  only  question  presented  is,  whetlier  the 
Donegan  note,  above  described,  for  $3,183.20,  and  now  in  the 
hands  of  appellant,  is  a  lien  on  the  land  conveyed  to  Mrs. 
Struve,  or  has  the  vendor's  lien  been  waived. 

It  is  noticeable  that  the  payee  of  this  note,  being  a  married 
woman,  incurred  no  personal  liability  by  her  written  transfer 
of  it.  This  assignment,  attested  by  two  subscribing  witnesses, 
operated  only  to  transfer  the  title  and  property  in  the  note  to 
the  assignee,  under  the  provisions  of  section  2707  of  the  Code 
of  1876,  which  prescribes  the  manner  in  which  the  separate 
estate  of  a  married'  woman  may  be  sold  and  conveyed.  This 
fact  ma}^  be  significant,  in  legally  ascertaining  the  probable  in- 
tention of  the  contracting  parties. 

The  deed  of  conveyance  to  Mrs  Struve,  and  her  written 
transfer  of  the  Donegan  note  to  her  vendors,  Crowder  and 
Newman,  are  to  be  construed  together  as  one  entire  transaction; 
and  when  so  taken,  they  constitute  the  contract  of  the  parties. 
Hohihs  V.   Webb,  at  the  last  term. 

Parol  evidence  was  introduced  by  both  parties,  for  the  pur- 
pose of  proving  their  intentions  in  relation  to  the  alleged  waiver 
of  the  vendor's  lien.  The  entire  contract  being  in  writing,  it 
may  be  seriously  questioned  whether  such  verbal  declarations 
of  intention,  made  contemporaneous  with,  or  antecedent  to  the 
execution  of  the  written  instruments,  are  admissible  in  evidence 
for  such  a  purpose.  This  question,  however,  is  not  necessarily 
involved  in  the  decision  of  this  case,  and  we  prefer,  therefore,  to 
leave  it  undecided,  and  open  for  future  consideration. 

It  is  enough  to  say,  that  the  evidence  bearing  on  this  subject 
is  conllicting,  and,  perhaps,  is  reconcilable  only  on  one  theory ; 
and  that  is,  that  neither  party  intended  to  make  any  express 
agreement  different  from  that  implied  by  law.  The  minds  of 
the  contracting  parties  are  not  satisfactorily  proved  to  have 
verbally  concurred  in  any  agreement,  or  proposition,  variant 
from,  or  conflicting  with,  that  imported  by  the  written  instru- 
ments introduced  in  evidence.     Without  such  mutual  assent, 
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there  can  be  no  express  contract;  and  in  tlie  absence  of  such 
contract,  the  inipHcation  raised  by  hiw  must  be  left  to  operate. 

What  constitutes  such  a  waiver,  has  been  inucli  discussed 
both  in  England  and  in  this  country,  with  some  want  of  har- 
mony among  the  adjudged  cases.  It  is,  however,  well  settled, 
that  the  taking  of  the  vendor's  note  or  l)ond  for  the  purchase- 
money,  as  a  mere  evidence  of  the  debt,  or  its  renewal,  is  no 
waiver.  But  the  lien  maybe  waived,  by  the  express  agreement 
of  })arties,  or  by  taJciny  collateral  .serurity.  It  can  not  be 
doubted,  presumptively,  that  the  lien  is  abandoned,  where  a 
vendor,  who  has  conveyed  the  title,  accepts  a  distinct  and  sepa- 
rate security  for  the  purchase-money ;  as,  for  examj)le,  a  mort- 
gage on  other  property,  or  a  bond  or  note  with  surety  or  in- 
dorser,  or  a  deposit  of  stock  or  personal  property.  And  there 
is  just  as  little  doubt,  on  authority,  that  the  lien  \^^  pr'i  ma  facte^ 
waived  by  taking  the  notes  of  a  third  ])artv  for  the  purchase- 
money.  And  this  presumption  is,  of  course,  rendered  stronger 
where  such  note  is  itself  secured  bv  mortgage. — 2  Wash.  Heal 
Prop.  3d  ed.  pp.  90-91  [507-8] ;  I'Lead.  Cases  E(|.  (II.  vfe  W.) 
pp.  364— 5-;  Lagovj  v.  £adolet,  12  Amer.  Dec.  p.  26'3,note', 
1  Jones  on  Mortg.  ^  206,  and  7wte  5;  Walke/-  v.  Carroll,  65 
Ala..  61 ;  Foster  v.  Atheneuhi,  3  Ala.  3o2;  4  Wait's  Act.  tfe  Def. 
323,  and  cases  cited. 

The  note  of  Donegan  was  secured  by  mortgage  on  other 
property.  It  is  recited  in  the  written  transfer  indorsed  on  it 
to  be  taken  "in  jyart  payment''^  of  the  debt  for  the  purchase- 
money.  The  payee,  Mrs.  Struve,  was  not  lial)le  pei'sonally  on 
the  assignment,  and  must  be  taken  to  have  intended  it  as  a 
transfer  of  title  or  ])roperty  in  the  note  merely  :  a  presumption 
which  is  strengthened  l)y  the  fact,  that  the  transfer  was  attested 
by  two  witnesses,  as  recpiired  to  convey  the  separate  estate  of 
married  women  under  the  statute. 

We  think  that  tlie  acceptance  of  this  security  was  an  al)an- 
donment  of  the  vendor's  lien  presumptively;  and  there  being 
no  legal  evidence  sufficient  to  overcome  such  ])resunii>tion,  it 
must  be  taken  in  this  case  as  conclusive.  The  chancellor  so 
held,  and  his  decree  is  affirmed. 
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AVare's  Adni'r  v,  Russell. 

Bill  in  E(j[uity  hy  Attorneys,  as  Assignees  of  Defendant,  for 
Injunction  against  Fraudulent  Compromise  vy'dh  Plaintiffs 
in  Pending  Action  at  Law. 

1.  Ai^signment  of  property  attached. — The  levy  of  an  attachment  on 
personal  property  does  not  divest  the  right  and  title  of  the  defendant  in 
the  process,  nor  ])revent  him  from  making  a  valid  assignment  of  the  prop- 
erty, subject  to  the  lien  of  the  attachment  as  determined  by  the  final  re- 
sult of  the  case. 

2.  Contracts  hetmeen  attornei/  and  client. — All  contracts  between  an  at- 
torney and  his  client,  made  after  the  formation  of  that  relation  between 
them,  relating  to  the  compensation  of  the  attorney,  or  by  which  the  client 
transfers  to  him  an  interest  in  the  subject-matter  of  the  suit,  or  in  prop- 
erty involved  in  the  litigation,  are  closely  watched  and  jealously  scruti- 
nized by  the  coni-ts,  when  their  validity  is  drawn  in  question  ])etween  the 
parties  themselves,  and  are  only  sustained  when,  on  a  consideration  of 
all  the  circumstances  attending  them,  they  appear  to  be  fair,  just,  and 
untainted  with  an  abuse  of  the  relation  ;  but  such  a  contract  is  only  void- 
able at  the  instanceof  the  client,  and  a  stranger  can  not  be  heard  ttj  assail 
its  validity.' 

.3.  Champerty  and  maintenance  ;  contract  not  obnoxious  to. — A  contract 
by  Avhich  a  defendant  in  attachment  transfers  and  assigns  to  his  attorneys 
the  personal  proj^erty  attached,  in  consideration  of  professional  services 
rendered  and  to  l)e  rendered  in  defense  of  the  suit,  and  in  the  prosecution 
of  a  contemj)lated  action  to  recover  damages  for  the  wrongful  and  vexa- 
tious suing  out  of  the  attachment,  stipulating  for  his  own  diligence  in  the 
defense  of  the  suit  and  the  removal  of  the  attachment  lien,  and  giving  the 
attorneys  the  entire  control  and  management  of  the  suit,  is  not  tainted 
with  cliamperty  or  maintenance. 

4.  Act.t  and  admissions  of  assignor,  snhsequent  to  assignment — A  de- 
fendant in  attachment  having  transferred  and  assigned  the  attache<l  proj)- 
erty,  subject  to  the  lien  of  the  attachment,  by  a  valid  contraet,  he  can  not, 
by  any  subserpient  acts  or  admissions,  bind  the  assignee,  nor  impair  the 
rights  conferred  l)y  the  assignn'ient ;  and  while  he  may  consent  to  a  |)er- 
sonal  judgment  against  himself  in  tlie  attachment  suit,  he  can  not  consent 
to  a  judgment  wliich  will  l)ind  the  attached  projierty,  nor  waive  defects 
and  irregularities  in  the  proceedings  which  would  defeat  the  attachment. 

5.  Ei/nitatilr  relief  in  jjeitding  action  at  Ian:,  moulding  jndqment  between 
parties. — When  a  simple,  un(|ualitied  judgment  for  either  party,  in  a  pend- 
ing action  at  law,  will  not  (loconii)lete  justice — when  modifications  or  ad- 
justments are  necessary  to  fix,  control  and  equalize  the  rights  of  tlie 
parties,  and  to  protect  the  rights  of  third  persons  acquired  in  good  faith 
pending  the  litigation,  a  court  of  ecjuity  will  intervene,  adjusting  the 
whole  ('(jntroversy,  and  moulding  its  decree  so  as  to  preserve  the  rights 
of  all  the  parties. 

6.  Extent  of  relief  171  equity. — It  is  a  very  general  principle  in  a  court 
of  e<niity,  that  when  it  has  acquired  jurisdiction  of  the  primary  objects 
and  purposes  of  a  suit,  because  of  the  inadequacy  of  legal  remedies,  it 
will  settle  the  litigation,  and  do  comi)lete  justice  between  the  parties, 
without  remitting  them  again  to  the  court  of  law ;  and  in  so  doing,  the 
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court  follows  the  law,  deciding  legal  questions  as  they  wf>uld  be  decided 
at  law. 

Appkal  from  tlie  Chancery  Court  of  Russell. 

Heard  before  the  Hon.  N.  S.  Gkaham. 

The  original  hill  in  this  case  was  tiled  on  the  25th  April, 
1870,  by  James  M.  Ttussell  and  George  W.  Hooper,  against 
Henry  Ware  and  John  T.  Huniber ;  and  sought  relief  on  the 
following  state  of  facts,  as  alleged  in  the  bill,  and  shown  by  the 
exhibits  thereto:  On  the  22d  October,  1S7H,  said  Ware  sued 
out  an  attachment  against  said  Humber.  claiming  ?>70o  as  due 
for  advances  made  by  him  to  enable  Humber  to  make  a  crop 
during  that  year  on  a  tract  of  land  which  he  was  cultivating 
in  said  county  of  Russell ;  and  said  attachment  was  levied,  on 
the  same  day,  on  16,200  pounds  of  seed-cotton,  500  l)ushels  of 
cotton-seed,  and  175  bushels  corn.  The  attachment  was  return- 
able to  the  Criminal  Court  of  said  county,  and  on  the  al)olition 
of  that  court,  a  few  weeks  afterwards,  the  cause  was  transferred 
into  the  Circuit  Court,  where  it  was  still  pending  when  the  bill 
was  til«d.  On  the  7th  November,  1873,  said  Humber  sold  and 
transferred  to  the  complainants,  who  are  and  then  were  attor- 
neys at  law,  the  ])roperty  on  which  the  attachment  had  been 
levied,  with  other  cotton,  and  other  kinds  of  ])ersonal  pi-oj)erty  ; 
and  executed  to  them  a  bill  of  sale,  or  Avritten  assignment, 
which  was  made  an  exhibit  to  the  bill,  in  these  words:  ''  For 
value  received,  I  hereby  transfer,  sell  and  assign,  to  James  M. 
Russell  and  (xeorge  W.  Hooper,  four  bales  of  rent  cotton  on 
Oatewood  place,  more  or  less ;  also,  cotton  due  by  S.  R.  Pitts, 
for  rent  this  year,  four  bales,  moi-e  or  less  ;  also,  all  the  cotton 
in  the  gin-house  on  the  farm  cultivated  l)y  me  this  present  year, 
and  on  which  I  now  reside,  and  unpicked  in  the  field,  sup]>osed 
to  1)6  about  six  bales,  it  being  all  the  cotton  unattached:  also, 
16,200  pounds  of  seed-cotton,  attached  by  Ware  in  gin-house,  and 
in  the  custody  of  the  sheriff;  also,  175  bushels  of  corn  in  the 
crib  on  land  rented  to  Sam.  Pitts;  also,  175  l)ushels  of  corn  in 
negro  house,  attached  by  Ware,  in  custody  of  sheriff,"  Arc.  In 
reference  to  this  sale,  or  assignment,  the  l)ill  contained  the  fol- 
lowing allegations  :  "'Said  sale  was  fair  and  hona  Ji(h^,  and  was, 
for  a  good  and  valuable  consideration,  to-wit :  said  Humber  was 
indeV)ted  to  your  orators  in  the  sum  of  more  than  >^1,5<I0,  for 
professional  services  as  attorneys  before  that  rendered  by  them 
to  and  for  said  Humber  at  his  retpiest,  and  for  professional  ser- 
vices as  attorneys  which  they  then  and  there  contracted  there- 
after to  perform  for  him  ;  and  your  oratoi"s  also  agreed  to  exe- 
cute and  sign  with  said  Humber,  as  his  sureties,  a  replevy  bond 
for  the  said  property  which  had  been  levied  on  by  said  attach- 
ment. The  consideration  aforesaid  was  paid  and  executed  in 
full  by  your  orators,  and  they  performed  all  the  services  they 
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contracted  to  perforin  for  said  Humber  up  to  the  present  time, 
and  are  still  performing  said  services  ;  and  they  signed  and  exe- 
cuted the  replevy  bond,  as  they  had  agreed  to  do,  as  security 
for  said  Humber.  At  the  time  of  the  sale  of  said  property  to 
your  orators,  said  Humber  assured  them,  and  induced  them  to 
believe,  that  he  was  not  indebted  to  said  Ware  in  any  manner 
whatever,  and  that  said  Ware,  on  the  contrary,  was  indebted 
to  him  in  a  large  sum,  for  which  he  had  sued  said  AYare  in  the 
Circuit  Court  of  Russell  county.  Upon  making  said  sale,  said 
Humber  agreed  with  your  orators  to  defend  against  said  suit, 
and  to  prevent  said  Ware  from  obtaining  any  judgment  against 
him,  to  which  said  Ware  was  not  legally  entitled  ;  and  employed 
your  orators  to  defend  said  cause  for  him  as  his  attorneys,  and 
agreed  not  to  interfere  with  the  management  of  said  case,  and 
that  your  orators  should  and  might  so  manage  the  defense  to 
said  case  as  to  defeat  the  case,  if  it  could  be  legally  done ;  and 
your  orators  thereupon  proceeded  to  defend  said  case  for  said 
Humber,  by  filing  for  him  a  plea  in  abatement  thereto ; "  a  copy 
of  which  was  made  an  exhibit  to  the  bill,  and  which  was  founded 
on  alleged  defects  in  the  affidavit  for  the  attachment.  '"  The 
sale  to  your  orators  as  aforesaid,  and  the  consideration  thereof, 
and  all  the  agreement  Ijetween  said  Humber  and  your  orators, 
was  well  known  to  said  Ware  immediately  after  the  making  of 
said  sale." 

The  cotton,  corn  and  cotton-seed  attached,  which  were  so  re- 
plevied, were  on  Humber's  plantation,  about  nine  miles  distant 
from  the  town  of  Scale,  where  the  bond  was  executed ;  and 
when  the  sheriff  sent  to  the  county  for  it,  only  a  portion  of  it 
was  found,  and  delivered  to  the  complainants  as  the  assignees 
of  Huml)er.  On  tlie  22d  December,  1873,  by  agreement  be- 
tween Ware  and  Hooper,  the  latter  acting  also  for  Russell  and 
Huml)er,  it  was  consented  that  nine  bales  of  cotton,  which  the 
sheriff  had  delivered  to  Hooper  and  Russell  under  the  replevy 
bond,  should  ])e  sold,  and  the  proceeds  of  sale  deposited  in  a 
savings-bank  in  Columbus,  Georgia,  one-half  to  the  credit  of 
Hooper,  and  the  other  half  to  the  credit  of  Ware,  to  await  the 
result  «^»f  the  attachment  suit.  This  agreement  was  reduced  to 
writing,  and  was  made  an  exhibit  to  the  l)ill ;  and  the  nine 
bales  of  cotton  were  accoi'dingly  sold,  and  the  proceeds  of  sale 
deposited  as  stipulated. 

On  the  17th  July,  1875,  by  agreement  between  Ware  and 
Humber,  without  the  knowledge  of  the  complainants,  and  i  n  fraud 
of  their  rights,  as  the  bill  alleged,  they  made  a  settlement  and 
compromise  of  the  matters  in  litigation  between  them ;  and 
Humber  signed  and  delivered  to  Ware  a  writing  under  seal,  at- 
tested by  two  witnesses,  a  copy  of  which  was  made  an  exhibit 
to  the  bill,  in  these  words:    "Know  all  men  by  these  presents, 
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that  I,  John  T.  Huinber,  being  desirons  of  compromising 
and  settling  all  suits  and  matters  in  controversy  between  my- 
self and  Ilenry  Ware,  and  for  and  in  consideration  of  my 
f)resent  indebtedness  to  said  Ware,  and  the  furtber  sum  of  one 
lundred  dollars  to  me  in  hand  paid  by  the  said  Ware,  the  re- 
ceipt whereof  I  do  herei)y  acknowledge,  have  this  day  bar- 
gained and  sold  to  the  said  AVare  all  of  my  riglit,  title  and  in- 
terest in  all  property  of  every  kind  embraced  in  tlie  sheriff's 
returns  of  the  levies  of  two  writs  of  •attachment" — viz.,  Ware's 
suit  above  described,  and  another  attachment  in  favor  of  J.  R. 
Yann,  both  pending  in  said  Circuit  Court ;  *'  to  have  and  to 
hold  to  him,  the  said  Ilenry  Ware,  his  heirs  and  assigns  forever. 
And  for  the  consideration  above  expressed,  I  further  agree  to 
dismiss,  at  my  costs,  all  suits  now  pending  in  my  name  against 
the  said  Ware,  either  against  liim  alone,  or  in  connection  with 
others,  and  all  other  parties  to  said  suits  as  defendants.  I 
further  agree  that  said  Henry  Ware  may  take  judgment  against 
me  for  the  sum  claimed  in  his  said  attachment  suit  against  me, 
for  the  principal  and  interest  mentioned  therein,  with  interest 
to  the  date  of  judgment.  And  I  do  hereby  nominate  and  ap- 
point ]>enjamin  Jemiings  as  my  true  and  lawful  attorney,  for 
me  and  in  my  name  to  act  in  said  matter,  and  to  acknowledge 
judgment  against  me.  in  favor  of  said  Wave,  for  the  sum  claimed 
in  said  attacliment  suit,  with  interest,  at  the  next  term  of  the 
Circuit  Court  of  Kussell  county,  as  fully  as  if  I  were  then  and 
there  present  and  acting  for  myself.  I  further  hereby  transfer 
to  the  said  Ware  all  my  I'ight,  title  and  interest  in  the  sum  of 
money,  the  })roceedsof  the  sale  of  eleven  bales  of  rotton  placed 
by  said  Ware  and  my  attorneys  in  said  suit  above  mentioned  in 
the  savings-bank  of  the  Eagle  and  PiiO'uix  ^ranufacturing 
Com]>any.  of  Columbus,  (iroorgia,  to  await  the  decision  of  said 
suit;  and  I  hereafter  authorize  the  said  Ilenry  Ware  to  take 
the  said  sum  of  money  into  iiis  possession,  and  reiiiujuish  to 
him  all  claim  or  right  thereto.  Also,  I  further  relinciuisli  all 
riglit.  claim  or  title,  to  the  four  bales  of  cotton  held  I)y  Samuel 
R.  Pitts,  and  due  me  from  them  for  rent  of  a  ])ortion  of  the 
Vann  lands  in  the  year  1878,  and  authorize  the  said  Pitts  to 
deliver  the  same,  or  the  proceeds  thereof,  to  the  said  Ware. 
In  witness  whereof,"  Arc. 

The  bill  alleged  that  this  instrument  was  procured  from 
Ilumber  by  Ware  for  the  ])urpose  of  defrauding  the  com])laiii- 
ants  of  the  rights  which  they  had  acipiired  l»y  the  sale  aiul  as- 
sigmnent  from  Ilumber.  and  ol»taining  a  judgment  against 
them  as  sureties  on  the  replevy  bond;  that  Ware  attem])red  to 
use  it,  at  the  next  term  of  the  Circuit  Court,  to  procure  a  ju<lg- 
nient  in  the  attachment  suit;  that  >u)  debt  was  in  fact  due  from 
Ilumber  to  Ware,  and  the  attachment  was  issued  without  au- 
12 
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tliority  of  law ;  and  that  Humber  had  absconded,  M'ith  the  8100 
paid  liim  by  Ware,  leaving  no  property  wliich  could  be  i-eached 
by  law.  The  bill  prayed  that  the  instrument  executed  by 
Humber  to  Ware  might  be  declared  void  and  inoperative  as 
against  the  complainants,  and  might  be  set  aside  and  cancelled ; 
that  proceedings  in  the  attachment  suit,  as  between  Ware  and 
Huml>er,  might  be  enjoined,  and  the  complainants  be  allowed 
to  defend  that  suit,  or  that  the  court  would  hear  and  determine 
the  matters  involved  in  that  suit ;  that  the  complainants  might 
be  relieved  from  liability  on  the  replevy  bond,  to  such  an  ex- 
tent as  might  be  just  and  equitable ;  and  for  other  and  further 
relief,  under  the  general  prayer. 

A  decree  pro  eonfesso  was  entered  against  Humber,  on  pub- 
lication against  him  as  a  non-resident ;  and  his  deposition  M^as 
not  taken  by  either  party.  Ware  filed  a  demurrer  to  the  bill 
for  want  of  equity,  on  the  ground  that  the  assignment  to  the 
complainants,  shown  by  the  exhibit  to  the  bill,  was  void  for  cham- 
perty and  maintenance ;  and  his  demurrer  having  been  over- 
ruled, he  set  up  the  same  matter  by  way  of  plea  and  answer. 
He  denied  the  charges  of  fraud,  and  asserted  that,  in  making 
the  compromise  with  Humber,  he  acted  in  good  faith,  and 
sought  only  to  buy  his  peace  and  be  rid  of  vexatious  litigation, 
in  which,  if  he  were  successful,  he  could  make  but  little,  if  any- 
thing, as  Humber  had  already  removed  from  Alabama,  leaving 
no  property  here. 

()n  final  hearing,  on  pleadings  and  pi'oof,  the  chancellor  held 
that  the  complainants  were  entitled  to  I'elief,  and  rendered  a 
decree  declaring  void  and  inoperative,  as  against  them,  the  in- 
strument executed  by  Humber  to  Wai'e,  and  ordering  it  to  be 
delivered  up  for  cancellation,  or  otherwise  disposed  of  as  the 
court  might  order;  enjoining  Ware  from  attempting  to  use 
said  instrument  in  the  suits  at  law;  allowing  Humber  to  de- 
fenrl  the  attachment  suit,  and  the  complainants  to  defend  it  as 
his  attorneys,  under  the  rules  of  practice  in  the  Circuit  Court, 
as  if  said  instrument  had  never  been  executed. 
•  Ware  having  died  after  the  rendition  of  this  decree,  his  ad- 
ministrati'ix  was  made  a  party  defendant,  on  her  own  motion  ; 
and  she  sues  out  the  appeal,  and  here  assigns  as  en-or  the  over- 
ruling of  the  demurrer  to  the  bill,  and  each  part  of  the  final 
decree. 

L.  W.  Martix,  and  Watts  tt  Soxs,  for  ap])ellant. 

HooPKK  (fe  Eussp:i,l,  contra.     (No  briefs  on  file.) 

BEK^KELL,  C.  J. — The  right  and  title  to  personal  property 
is  not  changed  by  the  levy  of  any  attachment,  or  of  an  execu- 
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tion.  The  general  property  continues  in  the  defendant,  and  he 
may  alienate  it,  subject  only  to  the  lien  of  the  process.  The 
lien  is  not  a  right  of  proj)erty — it  is  not  a  /?/.y  m  re^  nor  a  jun 
ad  rem.  It  is  a  simple  preference,  or  priority,  created  l)y  law, 
to  subject  the  pro})erty,  by  sale,  to  the  satisfaction  of  the  exe- 
cution, or  other  process  issuing  on  the  judgment  in  the  attach- 
ment suit,  if  the  plaintiff  succeeds  in  recovering  judgment. 
The  transfer  or  assignment  to  the  ap]>ellees  is  not  affected  in 
validity,  merely  because  the  subject  of  it  is  j)ersonal  property 
on  which  an  attachment  had  l)een  levied.  The  title  j)assed, 
subject  to  the  lien  of  the  attachment ;  and  that  lien  could  be 
removed  by  the  satisfaction  of  the  judgment  which  may  i)e  ob- 
tained against  the  assignor,  and  would  be  defeated  if  the  at- 
tachment suit  did  not  ripen  into  a  judgment  in  favor  of  the  at- 
taching creditor. — Denny  v.  Willard^  11  Pick.  511);  Arnold 
V.  Brown,  24  lb.  89;  Atwood  v.  Piersrm,  9  Ala.  056. 

All  contracts  between  attorney  and  client,  made  after  the 
formation  of  the  relation,  touching  the  comi)ensation  of  the  at- 
torney, or  by  which  the  client  transfers  to  him  an  interest  in 
the  matter  of  suit,  or  a  right  or  interest  in  and  to  property  in- 
volved in  litigation,  are  closely  watched,  and  jealously  scruti- 
nized, when,  as  between  them,  their  validity  is  drawn  in  (jues- 
tion.  The  contidence  the  relation  involves — the  power  over 
the  client  the  attorney  naturally  acquires,  the  op])ortunity  and 
danger  of  oppression  and  the  exercise  of  inlluence,  compel 
courts  to  a  most  jealous  supervision  <»f  all  such  contracts;  and 
as  between  attorney  and  client,  they  are  su])ported  only  when 
all  the  circumstances  attending  them  impoil  that  they  are  fair, 
just,  and  untainted  with  an  ai)use  of  the  relation.  The  in- 
firmity of  the  contract  in  this  res])ect  reiulers  it  only  voidable 
at  the  election  of  the  client.  If  he  ac(piiesces,  strangers  to  the 
contract  have  no  right  or  cause  to  comi)lain.  If  the  assignment 
could  be  regarded  as  a  contract  of  this  character,  the  client  has 
made  no  complaint  of  it,  and  it  must  be  treated  in  this  c(»ntro- 
versy  as  if  it  liad  l)een  made  l)etween  |)arties  not  sustaining  any 
relation  of  contidence.  If,  however,  tlie  assignment  is  cham- 
pertous,  or  if  founded  on  the  consideration  of  liiaintaining  or 
defending  suits  at  law.  it  is  void,  and  no  court  will  lend  its  aid 
to  its  enforcement.  Champerty,  with  us.  is  the  unlawful  main- 
tenance oi  a  suit,  in  consideration  of  some  bargain  to  have  a 
part  of  the  thing  in  dispute,  or  some  jirotit  out  of  it ;  and  covers 
ail  transactions  and  contracts,  whether  by  counsel  or  others,  to 
have  the  whole  or  part  of  the  thing  or  datnages  recovered. 
Foe  V.  Davh,  29  Ala.  ^^?> ;  HoJIoird;/  r.  Lmr,  7  Port.  488. 
The  corrupting  element  of  the  contract  is  its  tendency  to  fo- 
ment or  protract  litigation,  its  dei)endency  for  its  value  upon 
the  termination  of  suits,  and   its  introduction,  to  control  and 
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manage  them,  of  parties  without  other  right  or  interest  than 
such  as  is  derived  from  the  contract.  It  is  not  enough  to  con- 
demn a  contract,  that  its  subject-matter  is  property  or  a  right 
or  interest  involved  in  litigation,  or  which,  to  be  reduced  to 
possession,  or  made  capable  of  beneficial  enjoyment,  necessitates 
litigation.  Property  or  rights  involved  in  litigation,  or  resting 
wholly  in  action,  are  not  incapable  of  transfer  or  assignment ; 
nor  are  attorneys  inhibited  from  acquiring  them,  by  a  fair  con- 
tract of  purchase.  If  the  contract  does  not  savor  of  mainten- 
ance— if  it  is  free  from  champerty — if  it  is  not  in  its  essence  a 
mere  agreement  to  maintain  a  suit,  or  to  share  its  profits,  and 
it  is  otherwise  fair,  and  supported  by  a  valuable  consideration, 
it  will  be  enforced. — 2  Story's  Eq.  §  1050. 

The  assignment  to  the  appellees  is,  in  terms,  absolute  and  un- 
conditional, passing  to  them  immediately  the  general  owner- 
ship of  the  property.  Whatever  may  be  the  event  of  the  suit 
in  which  the  property  had  been  levied  on,  the  title  to  the  prop- 
erty would  remain  in  them,  subject  only  to  the  lien  of  the  at- 
tachment. There  was  no  undertaking  or  promise  that  they 
would  indemnify  the  assignor  against  the  judgment  in  that 
suit,  or  would  defend  it  at  their  own  costs  and  expenses ;  or 
that  they  would  intervene  in  it  otherwise  than  as  the  attorneys 
of  the  assignor.  On  the  contrary,  the  assignor  stipulated  for 
his  own  diligence  in  the  defense  of  the  suit,  tliat  the 
lien  of  the  attachment  should  be  removed  as  an  incumbrance 
on  the  property,  and  to  relieve  himself,  doul^tless,  from  the 
liability  to  the  appellees  in  which  he  would  be  involved  because 
of  the  failure  of  the  title,  if  the  lien  of  the  attachment  prevailed. 
The  consideration  of  the  assignment  was  not  fees  or  compensa- 
tion payable  only,  or  to  be  incurred,  in  the  event  of  success  in 
defending  the  attachment  suit,  or  in  the  prosecution  of  the  con- 
templated suit  for  the  wrongful  or  nuUicious  suing  out  of  the 
attachment.  The  assignment  is  founded  on  the  consideration 
of  a  precedent  debt,  and  retaining  fees  to  defend  the  one  suit 
and  prosecute  the  other.  The  relation  existing  l)etween  the 
parties,  that  of  attorney  and  client,  requires  a  moi'e  vigorous 
examination  of  the  contract,  and  of  all  the  attending  facts,  than 
it  would  be  sul)jected  to,  if  the  parties  did  not  stand  in  a  rela- 
tion affording  like  opportunity  and  temptation  to  cham])erty 
and  maintenance  ;  and  unexplained  circumstances  of  suspicion 
WTjuld  lead  to  conclusions  unfavorable  to  the  validity  of  the  con- 
tract. But,  wlien  the  contract  is  shown  to  be  free  from  all  con- 
dition— when  it  does  not  involve  the  duty  of  cenunencing 
or  continuing  litigation,  and  it  is  supported  by  a  fair  and  valu- 
able consideration — debts  payable  at  all  events,  though  the  con- 
sideration of  such  debts  may  be  compensation  for  professional 
services  rendered,  or  which  the  attorney  is  retained  to  render, 
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the  contract  can  not  be  condemned  as  cliampertons,  or  as  savor- 
ing of  maintenance. — ThukeUieirner  v.  Brinckerhoff^  10  Amer. 
Decisions,  307,  and  note ;  Moody  v.  Harper^  38  Miss.  599. 

The  assignment  })assed  to  the  assignees  the  general  property 
in  the  things  npon  which  the  attachment  was  levied.  It  placed 
the  assignees  in  the  exact  position  of  the  assignor  as  to  these 
things,  and  divested  him  of  all  capacity  by  any  snbseqnent 
transaction,  by  negotiation  with  Ware,  or  otherwise,  to  change 
that  position  to  their  injury.  While  the  assignor  could  trans- 
fer no  higher  or  greater  right  than  he  possessed,  of  that  right  he 
could  fully  divest  himself;  and  liaving  divested  himself  of  the 
riglit,  his  acts,  admissions  or  contracts,  whatever  may  be  their 
operation  as  against  himself,  are  without  force  as  against  liis 
assignees.  Tbe  measure  of  riglit  to  which  Ware  was  entitled, 
and  the  measure  of  right  the  law  preserves  from  impairment, 
was  the  lien  of  the  attachment,  in  the  state  and  condition  of  the 
lien  at  the  time  of  the  assignment.  In  its  very  nature,  the  lien 
is  inchoate,  conditional,  dependent  on  the  rendition  of  judg- 
ment in  the  attachment  suit,  upon  which  process  could  right- 
fully issue  for  the  subjection  of  the  property  attached,  not 
merely  upon  the  rendition  of  judgment  binding  Ilumber 
personally.  While  the  assignment  substituted  the  assignees  to 
the  title  of  Ilumber  in  its  condition  at  the  time  it  was  made, 
and  subject  to  the  burdens  then  resting  upon  the  property  ;  and 
while  the  law  is  solicitous  to  preserve  the  rights  then  existing. 
Ware  had  ac(piired  by  the  lien  of  the  attachment ;  there  is  equal 
solicitude  to  preserve  the  rights  of  the  assignees  exactly  as  these 
rights  were  acquired,  free  from  impairment  or  disappointment 
by  any  act  of  the  assignor,  who,  not  having  an  interest  in  the 
property,  ought  not  to  have  ca])acity  to  lund  it,  directly  or  in- 
directly. If  it  be  true,  that  the  attachment  levied  on  the  projv 
erty  was  irregular — if  it  were  subject  to  abatement,  because  of 
defects  apparent  on  the  face  of  the  proceedings  ;  or  if  it  be  true 
that  there  was  not  a  debt  due  or  owing  from  Ilumber  to  Ware, 
which  could  form  the  basis  of  a  proceeding  by  attachment ; 
Ilumber,  after  the  assigmnent,  was  incapal)le  of  waiving  the 
irregularity,  or  of  voluntary  submission  to  the  rendition  of 
judgment,  so  that  the  burden  resting  upon  the  property  would 
be  increased.  Power  to  waive  the  irregularity,  to  confess  judg- 
ment as  if  he  had  been  regularly  brought  into  court,  to  with- 
draw all  defense,  binding  himself  personally,  resided  in  him,  and 
he  was  free  to  exercise  it,  either  with  or  without  any  new  con- 
sideration moving  to  him.  If  his  power  extended  further — if, 
by  a  mere  agreement  with  Ware,  he  could  tix  a  liability  on  the 
property,  or  could  remove  the  obstacles  to  the  conversion  of 
the  inchoate  lien  of  the  attachment,  into  a  more  certain  charge 
upon  the  property ;  if  he  could  waive  irregularities  which  umst 
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result  in  the  defeat  of  the  lien  ultimately,  lie  would  retain 
power  to  disappoint  and  nullify  the  assignment. 

The  contract  between  Humber  and  Ware  is  valid  as  between 
themselves.  By  it  Ilumber  is  bound,  and  he  does  not  seek  its 
repitdiation.  Xotvvithstanding  the  assignment,  he  could  sub- 
mit to  a  personal  judgment  in  the  attachment  suit ;  and  his 
power  to  control  the  suits  he  had  instituted,  to  abandon  or  con- 
tinue the  prosecution  of  them,  was  unrestrained.  The  use  of 
the  contract,  to  this  extent,  was  not  unjust  to  the  appellees. 
The  use  of  it  for  the  purpose  of  obtaining  a  judgment  in  the 
attachment  suit  which  would  bind  the  property,  and  subject  it 
to  a  burden  different  from  that  resting  upon  it  at  the  time  of 
the  assignment,  is  inequitable.  Long  before  this  contract, 
Ware  had  notice  of  the  assignment — notice  that  Iluraber  had 
parted  with  all  interest  in  the  property ;  and  good  faith  re- 
quired him  to  abstain  from  all  dealings  witli  Humber  on  the 
basis  of  continuing  OM'nership  in  him.  The  preservation  o*f 
his  rights  in  the  condition  in  which  they  were  at  the  time  of 
the  assignment,  is  the  measure  of  justice  to  which  Ware  is  en- 
titled, and  to  the  same  measure  the  appellees  are  entitled. 

In  the  court  of  law,  a  general  and  unqualified  judgment 
only  could  be  rendered.  The  court  was  without  ])ower  to 
mould  and  adapt  its  judgment  to  the  particular  circumstances 
of  the  case,  meting  out  exact  justice  to  all  parties  in  interest. 
A  general  judgment  for  Ware  in  the  attachment  suit,  upon 
which  a  venditioni  exponas,  or  other  process,  could  issue  for 
the  sale  of  the  attached  property,  if  it  were  rendered  in  pursu- 
ance of  the  contract  between  him  and  Huml)er,  would  be  unjust 
to  the  appellees.  A  judgment  l)inding  Huml)er  personally, 
and  yet  so  limited  as  not  to  affect  the  right  and  title  of  the  ap- 
pellees to  the  property  attached,  if  it  should  be  ascertained  the 
attachment  was  irregular,  or  that  there  was  really  no  debt  due 
from  Ilumber  to  Ware,  is  the  appropriate  relief  under  all  the 
circumstances.  When  a  simple,  unqualified  judgment  for 
either  party  will  not  do  complete  justice —when  modifications 
or  adjustments  are  necessary  to  fix,  control  and  equalize  the 
rights  of  the  several  parties,  the  remedy  at  law  is  inadequate, 
and  a  court  of  equity  will  intervene,  adjusting  the  whole  con- 
troversy so  that  complete  justice  may  be  done. — 1  Storv's  Eq. 
§§  26-30. 

The  decree  of  the  chancellor  seems  to  be  erroneous,  in 
several  respects.  First,  in  directing  the  cancellation  of  the 
contract  between  Ilumber  and  Ware.  As  ])etween  them,  the 
contract  is  vaHd,  and  should  be  allowed  full  operation.  Second, 
in  enjoining  Ware  from  the  use  of  it  to  procure  the  dismissal 
of  the  suits  instituted  by  Ilumber,  to  which  it  refers.  Third, 
in  the  prohibition  of  its  use  to  oljtain  in  the  attachment  suit  a 
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judgment  binding  Huniber  personally.  Fourth,  in  view  of  the 
particular  circumstances  of  the  case,  and  that  the  Jurisdiction 
of  the  court  had  attached  because  of  the  inadequacy  of  reme- 
dies at  law,  in  not  proceeding  to  a  final  determination  of  the 
controversy,  though  it  may  involve  in  some  particulars  mere 
legal  questions.  It  is  a  very  general  principle  in  a  court  of 
equity,  that  if  it  has  jurisdiction  of  the  ])rimary  objects  and 

fmrposes  of  a  suit,  because  of  the  inadequacy  of  remedies  at 
aw,  it  will  settle  litigation,  and  do  complete  justice  between 
the  parties,  without  remitting  them  again  to  the  jurisdiction  of 
courts  of  law. — 1  Jjrick.  Dig.  639,  §  5.  If  the  })leas  in  abate- 
ment of  the  attachment  interposed  by  IIund)er,  before  entering 
into  the  contract  with  Ware,  are  not  well  taken, — a  <juestion 
the  chancellor  must  decide,  as  he  is  required  to  decide  other 
mere  legal  (piestions  arising  in  t  le  course  and  progress  of  pro- 
ceedings before  him,  and  as  to  which  he  jnust  follow  the  law, — 
there  should  be  a  reference  to  the  register,  to  ascei'tain,  from 
other  evidence  than  that  which  may  be  derived  from  the  con- 
tract between  Ilumber  and  Ware,  the  existence  and  amount  of 
the  debt  on  which  the  attachment  issued ;  and  for  the  amount, 
when  ascertained,  a  decree  should  be  rendered  (and  for  the 
costs  in  the  attachment  suit  in  the  court  of  law),  and  charged 
upon  the  property  on  which  the  attachment  was  levied.  If 
that  decree  is  not  satisfied,  then  the  lial)ility  as  sureties  on  the 
replevin  bond  should  be  adjusted  and  enforced ;  the  adjust- 
ment to  be  made  in  view  of  the  fact  that,  as  to  the  cotton  which 
was  sold  with  the  consent  of  Ware,  there  is  no  lial)ility  on  the 
bond. 

Let  the  decree  of  the  chancellor  be  reversed,  and  the  cause 
remanded,  for  further  proceedings,  in  conformity  with  this 
opinion. 


Hill's  Adiii'r  v.  Huckabee's  Adiii'r. 

Acii'm  hj  Adminii^trator  de  Ixmu  non,  on  I^roni'issory  Note 
payable  to  fonner  Admhihtrator. 

1.  statute  of  limitaliona ;  commencmient  of  iwir  action  nitliin  tirclrf 
moiitliK  after  reeernal  of  former  jadgment. — To  a  i)k'a  of  the  statute  of 
limitations,  a  replication  averring  tlie  couiineneenient  of  a  former  action 
before  tlie  statutory  bar  was  complete,  the  recovery  of  judgment  by  the 
plaintid'in  that  action,  the  reversal  of  tliat  judgment  on  error  or  appeal, 
and  the  commencement  of  the  new  action  witlun  twelve  months  after  the 
reversal  (Code,  §  3235),  is  a  complete  and  snlhcient  answer,  although  it 
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does  not  aver  that  the  dismissal  of  the  former  action  was  rendered  neces- 
sary by  the  judgment  of  reversal. 

2.  Estoppel  by  former  plea  and  judgment. — In  an  action  brought  by 
an  administrator  de  bonis  non,  a  plea  of  ne  luiques  administrator  denied 
the  validity  of  the  grant  of  administration  to  plaintiff,  on  the  ground  that 
there  was  no  vacancy  in  the  administration  at  the  time  his  letters  were 
granted ;  to  which  it  was  specialh^  replied,  that  a  former  action  by  the 
administrator  in  chief,  founded  on  the  same  cause  of  action,  was  defeated 
by  a  plea  in  abatement,  which  averred  the  removal  of  said  administrator 
after  the  commencement  of  that  suit,  "after  due  and  legal  proceedings 
had  in  the  premises,"  and  that  letters  of  administration  de  bonis  non 
were  granted  to  plaintiff  after  the  rendition  of  the  judgment  in  that  case ; 
held,  that  the  replication  was  good  and  sufficient,  since  the  plea  and 
judgment  in  the  former  action  estopped  the  defendant  from  making  that 
defense. 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  Jno.  P.  Tillmax,  an  attorney  of  the 
coni't,  selected  by  tlie  parties  on  account  of  the  incompetency 
of  the  presiding  judge. 

This  action  was  brought  by  P.  A.  Tutwiler,  as  administrator 
fie  honis  non  of  the  estate  of  Charles  W.  Hill,  deceased,  against 
Thomas  C.  Browne,  as  administrator  of  the  estate  of  Gray 
Huckabee,  deceased ;  was  founded  on  a  promissory  note  for 
$1,725,  executed  by  said  Gray  Huckal)ee  and  others,  dated 
February  10th,  1863,  and  payable  on  the  1st  March,  1864,  "to 
the  order  of  Susan  Hill,  administratrix;"  and  was  commenced 
on  the  6th  May,  1879.  The  defendant  pleaded  the  general 
issue,  the  statute  of  limitations  of  six  years,  and  ne  tcrKpies  ad- 
Tninutrator.  To  the  plea  of  the  statute  of  limitations  there 
was  a  special  replication,  to  which  a  demurrer  was  interposed, 
but  overruled  by  the  court ;  and  there  was  a  special  replication 
to  the  plea  of  ne  unques  adinini8trat()i\  to  which  a  demurrer 
was  sustained ;  and  issue  was  thereupon  joined  on  the  plea  of 
the  general  issue,  and  on  the  replication  to  the  plea  of  the 
statute  of  limitations.  The  substance  of  each  of  these  replica- 
tions is  stated  in  the  opinion  of  the  court.  On  all  the  evidence 
adduced,  which  it  is  unnecessary  to  state,  the  court  charged  the 
jury,  on  the  request  of  the  defendant,  "that  the  grant  of  let- 
ters of  administration  to  the  plaintiif  is  void,  and  lie  is  not  en- 
titled to  recover  in  this  action."  The  plaintiif  excepted  to  this 
charge,  and  he  now  assigns  it  as  error,  together  with  the  judg- 
ment on  the  demurrer  which  was  sustained  to  the  special  repli- 
cation. 

Thos.  Seay,  for  appellant. — 1.  The  sworn  plea  of  the  de- 
fendant in  the  former  suit,  alleging  the  removal  of  Mrs.  Hill 
as  administratrix,  estops  him  from    denying  it  in  this   suit. 
1  Greenl,  Ev.  §  205,  note  1 ;  Pickard  v.  Sears,  1  Ad.  &  El. 
Vol.  lxx. 
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469 ;    IlaraUon  v.    George,  56  Ala.  295 ;    lUll  v.  Huckahee^ 
52  Ala.  155;  Hill  v.  Riddle,  51  Ala.  224. 

2.  The  grant  of  administratioiy  de  honis  mm  can  not  be  held 
void,  in  a  collateral  proceeding  like  this,  because  it  does  not 
show  the  appointment  and  removal,  resignation  or  death  of  the 
administrator  in  chief. — Ikelheimer  v.  Chamnan,  32  Ala.  676 ; 
Rwjland  v.  King,  37  Ala.  80 ;  Sims  v.  Waters,  65  Ala.  442 ; 
Burl-e  V.  Mutch,  66  Ala.  568;  Speujht  v.  Knight,  11  Ala.  461. 

3.  The  suit  was  not  barred  by  the  statute  of  limitations.  It 
was  commenced  within  twelve  months  after  the  reversal  of  the 
judgment  in  the  former  suit.  The  replication  brings  the  case 
within  the  terms  of  the  statute  (Code,  jj  3235),  which,  like  simi- 
lar statutes  in  England  and  elsewhere,  must  receive  a  liberal 
construction. — Ld.  Raym,  434;  2  W.  Saund.  64;  Long  v.  Or- 
rell,  13  Ired.  Law,  123;  Coffin  v.  CottU,  16  Pick.  384;  Givens 
(&  Co.  V.  Rohhins,  Painter  d?  Co.,  11  Ala   156. 

BiiooKS  &  Roy,  contra. — A  grant  of  administration  de  honis 
non,  when  there  is  no  vacancy  in  the  administration,  is  absolutely 
void. — Nelson  v.  Boynton,  54  Ala.  368 ;  Gray  v.  Cruise,  36 
Ala.  559 ;  Coltart  v.  Allen,  40  Ala.  155  ;  Mattheios  v.  Douthitt, 
27  Ala.  273;  Godwin  v.  Hooper,  45  Ala.  613;  Bottoms  & 
Powell  V.  Brevier,  54  Ala.  288.  In  the  grant  of  administration, 
the  Proljate  Court  is  a  court  of  general  jurisdiction,  and  its 
records,  when  collaterally  assailed,  are  not  required  to  show  af- 
firmatively the  existence  of  the  facts  on  which  its  jurisdiction 
depends ;  but,  in  the  settlement  of  administrations,  the  removal 
of  administrators,  or  requiring  additional  l)onds,  its  jurisdiction 
is  special  and  limited,  and  its  records  must  sliow  a  compliance 
with  all  the  re(piirements  of  the  statute.  This  is  the  general 
rule,  applicable  to  all  courts,  even  of  general  jurisdiction,  in  the 
exercise  of  special,  statutorv  powers. — Guun  v.  Howell,  27 
Ala.  663;  Wyatt  v.  Ramho,''^^  Ala.  510;  21  Ala.  773 ;  23  Ala. 
369;  18  Ala.  694;  54  Ala.  288.  The  validity  of  the  grant  of 
administration  to  Tutwiler,  in  this  case,  de])en<ls  on  the  validity 
of  the  order  removing  the  administratrix  in  chief ;  and  the 
record  in  relation  to  that  matter  only  shows  an  abortive  attempt 
to  exercise  the  statutorv  power  of  removal.  Between  the  order 
for  a  citation,  and  the  order  of  removal,  there  is  an  unexplained 
hiatus,  which  can  not  i)e  supplied  by  intendment.  It  is  not 
shown  that  a  citation  was  ever  issued,  or  served  on  the  adminis- 
tratrix ;  nor  that  any  action  was  taken  by  the  court  at  the  term 
to  which  the  citation  should  have  been  made  returnable;  nor 
that  the  administratrix  ever  appeared,  at  that  or  any  other  term. 

2.  The  plaintiif  was  not  entitled  to  recover,  because  his  ac- 
tion was  barred  by  the  statute  of  limitations;  and  the  facts 
averred  in  the  special  replication  to  the  plea  of  the  statute  are 
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not  sufficient  to  avoid  the  statutory  bar.  The  statute  authoriz- 
ing tlie  commencement  of  a  new  action,  within  twelve  months 
after  the  reversal  of  a  judgment  for  the  plaintiff  in  a  former 
action  (Code,  §  3235),  was  intended  to  protect  a  plaintiff,  who 
had  not  been  guilty  of  negligence,  against  errors  committed  by 
the  court,  and  not  against  the  consequences  of  his  own  negli- 
gence. The  plaintiff  in  the  former  action,  according  to  the 
aA'erments  of  the  replication,  was  removed  on  the  IJth  March, 
1874,  and  the  present  plaintiff  was  appointed  administrator  de 
hotiis  non  on  the  17th  October,  1876,  and  revived  the  suit  after 
the  lapse  of  more  than  two  years  and  nine  months.  That  suit 
was  abated  by  the  failure  to  revive  within  eighteen  months 
(Code,  §  2908) ;  and  the  revivor,  on  the  ex-parte  application  of 
the  present  plaintiff,  ought  not  to  have  been  allo\ved.  For 
aught  that  appears  in  the  replication,  the  judgment  may  have 
been  reversed  on  account  of  this  improper  revivor,  and  on  the 
ground  that  the  suit  was  abated;  and  if  that  fact  had  been 
averred  in  the  replication,  its  insufhciency  would  have  been  ap- 
parent. At  the  time  this  revivor  was  improperly  allowed,  the 
statute  of  limitations  had  already  barred  a  recovery  on  the 
debt ;  and  if  this  plaintiff,  instead  of  attempting  a  revivor  of 
the  former  action,  had  l>rought  a  new  action  on  the  note,  the 
statute  of  limitations  would  have  been  a  complete  defense. 
Can  the  illegal  revivor  avoid  the  effect  of  the  two  statutes — the 
statute  of  limitations,  and  the  statute  requiring  a  revivor  within 
eighteen  months '.  This  would  be  to  reward  the  negligent. 
Slterman  v.  Barnes,  8  Conn.  138 ;  Crane  v.  Freneh,  38  Miss. 
503 ;  Grayv.  Trajmall,  23  Ark.  510  ;  1  Wash.  Va.  302  :  1  Ired. 
431;  1  Cheves,  So.  Car.  298;  12  B.  Monroe,  406;  38  Maine, 
217;  2  Gill,  Md.  34S;  29  Maine,  458. 

3.  But  the  present  suit  is  not  a  continuation  of  the  former 
suit.  The  former  action  was  in  favor  of  Susan  Hill,  as  admin- 
istratrix, against  Gray  Huckabee  and  two  others ;  while  the 
present  suit  is  in  favor  of  Tutwiler,  as  administrator  de  honis 
non,  against  Brown  as  administrator  of  Gray  Huckabee.  The 
actions  are  between  different  parties,  and  the  statute  does  not 
apply. — Bennington  v.  Dinsmore,  2  Gill,  Md.  348 ;  2  Bav,  So. 
Car.  542;  3  Hill,  S.  C.  348;  1  Spears,  8(>;  2  Spears,  481;  2 
liich.  Eq.  144;  and  autliorities  last  above  cited. 

STOXE,  J. — The  questions  for  our  decision  arise  on  special 
replications  of  plaintiff  (Tutwiler)  to  pleas  numbered  3  and  4 
filed  by  defendant,  Brown.  Plea  numbered  3  was  and  is  the 
statute  of  limitations  of  six  years.  The  special  replication  to 
this  was,  that  suit  had  been  l)rought  on  the  same  cause  of  action 
before  the  time  limited  [six  years]  had  expired ;  that  judgment 
in  that  suit  had  been  rendered  in  favor  of  the  plaintiff ;  that  on 
Vol.  lxx. 
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appeal  to  this  court  that  judgment  had  heeri  reversed,  and  tliat 
the  present  suit  was  brought  in  less  than  one  year  from  the 
time  of  such  reversal  — Code  of  187(),  Jj  '^'2'^5. 

Plea  numbered  4  was  a  denial  that  i)laintiif,  Tutwiler,  was 
administrator.  The  ground  of  denial  was,  not  that  Tutwiler 
had  not  been  ajipointed  administrator,  l>nt  that  Mrs.  Hill,  widow 
of  intestate,  had  been  previously  a))i)<)inted,  and  had  (pialitied 
as  administratrix ;  that  she  had  neither  resigned,  nor  been  re- 
moved, and,  the  administration  being  full,  the  appointment  of 
Tutwiler  was  void.  The  special  replication  to  this  ])lca  was, 
that  suit  had  been  brought  on  the  note  which  is  the  foundation 
of  this  suit,  in  the  name  of  Susan  ITill,  administratrix  of  plain- 
tiff's intestate,  ajjainst  defendant's  intestate,  and  another  who 
was  co-maker  of  the  note;  and  tluit  on  April  iilst,  1870,  while 
that  suit  was  pending,  said  defendants  riled  in  said  cause  their 
plea  in  abatement,  setting  forth  that,  ''.^ince  the  institution  of 
the  suit  in  said  cause,  the  said  plaintiff,  Susan  Tlill,  had  been 
removed  from  the  otfice  of  administratrix  of  the  estate  of 
Charles  W.  Hill,  deceased,  after  due  and  legal  proceedings  had 
in  the  premises ;"  that  said  note  sued  on  was  assets  of  said 
estate ;  that  upon  the  hearing  of  the  issue  raised  on  said  plea,  it 
was  determined  that  said  Susan  Hill  had  1)een  removed  from 
said  administration,  and  thereupon  the  plaintiff",  Tutwiler,  was 
appointed  administrator  de  hoinynoii  of  .*;aid  estate  ;  that  letters 
of  administration  were  issued  to  him  accordingly  ;  and  that  by  vir- 
tue thereof  he  liad  brought  this  suit.  There  was  a  demurrer 
to  each  of  these  special  rei)lications,  assigning  various  grounds. 

The  argument  of  appellee  assumes,  that  the  Circuit  Court 
sustained  the  demurrer  to  each  of  the  s])ecial  replications, 
stated  above ;  and  some  of  the  positions  contended  for  i-est  on 
that  assumption.  The  judgment-entry  of  the  court,  showing 
the  rulings  on  the  demurrers,  is  in  the  following  language : 
"  And  thereupon  the  demurrer  of  the  defendant  to  the  special 
rejilication  of  the  plaintiff  to  the  plea  of  ne  unqiies  admlnistra- 
toi\  and  also  the  demurrer  of  the  defendant  to  the  special  repli- 
cation of  the  plaintiff  to  the  plea  of  the  statute  of  limitations, 
beiuij  argued  bv  counsel,  and  considered  bv  the  court,  it  is  ad- 
judged  by  the  court,  that  the  demurrer  to  the  special  replica- 
tion of  the  plaintiff  tirst  above  mentioned  be,  and  the  same  is 
hereby,  sustained  ;  and  that  the  demurrer  to  the  other  re])lica- 
tion  be.  and  the  same  is  hereby,  overruled.  And  thereupon 
the  plaintiff  takes  issue  upon  the  tirst  and  second  pleas  of  the 
defendant,  and  the  defendant  joins  issue  upon  the  replication 
of  the  plaintiff  to  the  plea  of  the  statute  of  limitations."  It  is 
thus  shown  that,  to  the  plaintiff's  re])lication  to  the  plea  of  the 
statute  of  limitations,  the  defendant's  demurrer  was  overruled, 
and  issue  was  joined  upon  it. 
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1.  We  agree  with  the  court  below,  in  holding  that  the  repli- 
cation to  the  plea  of  the  statute  of  limitations  was  sufficient. 
It  avers  every  material  ingredient  of  the  statute,  and  brings 
this  case  directly  within  its  letter. — Code  of  1876,  §  3235. 
That  statute,  its  prototype  in  England,  and  all  similar  statutes 
in  this  country,  being  remedial  in  their  aims,  have  always  been 
liberally,  if  not  largely  construed. — Giiaeiu  &  Co.  JRohhins^  11 
Ala.  156.  It  is  objected  to  the  sufficiency  of  this  replication, 
that  the  dismissal  of  the  former  suit  in  the  court  below  is  not 
shown  to  have  been  rendered  necessary  by  the  reversal  in  this 
court.  Possibly,  if  the  replication  liad  contained  fuller  state- 
ments of  fact,  showing  such  was  the  eifect  of  the  reversal,  it 
would  have  been  more  satisfactory.  The  statute,  however,  can- 
tains  no  such  provision.  But  it  admits  of  question,  if  it  is  not 
our  duty  to  presume  a  dismissal  of  the  former  suit  was  rendered 
necessary  by  the  principles  declared  in  the  judgment  of  rever- 
sal. The  expense  attending  a  dismissal,  and  the  labor  and  de- 
lay of  a  second  suit,  would  not  likely  be  incurred  without  a 
reason.  But,  in  the  present  state  of  this  record,  these  questions 
are  not  presented,  and  we  need  not  decide  them. — Allen  v. 
Roundtree,  1  Spears,  80  ;  Chapman  v.  Mayrant  ,  2  Spears,  481. 

2.  The  present  case  went  off  in  the  court  below,  on  the 
sufficiency  of  the  replication  to  the  plea  of  ne  uixques  adminis- 
trator. The  purpose  of  that  replication  was,  to  show  that  de- 
fendant, by  his  plea  in  the  former  suit,  alleging  Mrs.  Hill's  re- 
moval from  the  office  of  administratrix,  and  the  defeat  of  her 
suit  on  that  ground,  had  thereby  estopped  himself  from  deny- 
ing that  the  administration  was  vacant,  and,  as  a  consequence, 
from  denying  that  Tutwiler's  appointment,  made  afterwards, 
was  regular.  In  Herman  on  Estoppel,  §  165,  it  is  said  :  ''A 
party  who  obtains  or  defeats  a  judgment,  by  pleading  or  repre- 
senting a  thing  or  judgment  in  one  aspect,  is  estopped  from 
giving  it  another  in  a  suit  founded  upon  the  same  subject- 
matter." 

In  Phila.,  TT"!  c&  B.  Railroad  Co.  v.  Hoicard,  13  How.  U. 
S.  307,  suit  was  brought  on  a  written  contract,  or  agreement, 
as  a  simple  contract.  There  was  some  erasure,  or  obliteration, 
in  the  face  of  the  instrument  sued  on.  The  defendant  pleaded, 
that  the  writing  was  a  bond  under  seal,  and  that  covenant  was 
the  proper  action.  The  plea  was  sustained,  and  a  recovery  de- 
feated. Thereupon,  suit  was  brought  on  the  obligation  as  a 
bond,  and  the  defendant  attempted  to  make  defense,  on  the 
averred  ground  tliat  it  was  a  simple  contract.  The  defense  was 
disallowed.  In  the  opinion  of  the  court  by  Justice  Curtis,  it 
is  said  :  "  It  does  not  carry  the  estoppel  beyond  what  is  strictly 
equitable,  to  hold  that  the  representation  which  defeated  one 
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action  on  a  point  of  form,  should   sustain  another  on  a  like 
point." 

In  Ogden  v.  Rowley^  15  Ind.  56,  the  suit  was  upon  an  award. 
The  defense  sought  to  impeach  the  award  for  mistake,  fraud, 
&c.  It  was  rei^lied,  by  wa}'  of  estoppel,  that  defendant,  in 
another  action  between  the  same  parties,  founded  upon  the 
same  cause  of  action  upon  which  the  award  sued  on  was  founded, 
had  })leaded  in  bar  of  that  action  the  award  now^sued  on,  and 
had  thereby  defeated  said  action.  It  was  held,  that  tiie  de- 
fendant, having  had  the  l)enefit  of  it  as  a  valid  award  in  that 
suit,  can  not  be  permitted  to  impeach  it  in  this. 

In  Hooker  v.  Ilahbard,  102  Mass.  239,  a  suit  had  i)een 
brought  on  a  promissory  note.  The  defendant  pleaded,  that 
he  had  given  another  note  in  renewal  of  it ;  and  thereby  de- 
feated the  action.  lie  was  then  sued  on  the  renewal-note,  and 
attempted  to  defend  on  the  ground  that  the  second  note  was 
given  on  a  condition  which  had  not  been  fulfilled.  It  was 
ruled,  that  the  plea  and  judgment  in  the  former  suit  estop])ed 
him  from  making  that  defense. 

The  following  cases  assert  the  same  principle  :  State  Nai'xm- 
al  Bank  v.  X.  W.  U.  Packet  Co.,  35  Iowa,  22r»;  Crockett  v. 
Lashhrock,  5  T.  B.  Monroe,  530;  Milton  v.  Jlunford,  3 
Hawks,  483;  Martin  v.  IveK  17  Serg.  k  R.  3(;4 ;  l*(>il,iU%\ 
Walter,  3  B.  &  Ad.  114;  IlaU  v.  White,  3  C.  k  P.  136;  Doe, 
ex  dein.  v.  Lamhly,  2  Esp.  635;  Trndees  v.  Wdliamfi,  9 
Wend.  147. 

The  following  cases,  rightly  understood,  do  not  conflict  witli 
these  views.  Some  of  them  rest  on  the  phraseology  of  their 
statutes,  and  the  others  have  peculiar  features  which  take  them 
out  uf  the  operation  of  the  rule  :  Packard  r.  SiraJlon',  21>  Me. 
458;  Tjonnell  V.  Gatchelh  38  Me.  217;  Sherman  v.  Barnes,  8 
Conn.  138 ;  Jenkins  v.  Bell,  2  Ilich.  Eq.  144  ;  Crane  v.  French, 
38  Miss.  503. 

If  it  be  contended  that  the  princij)le  above  stated  should  not 
be  applied  to  this  case,  because  the  elfect  will  l)e  to  comjtel  the 
payment  of  the  debt  to  one  not  the  administrator,  and  there- 
fore not  authorized  to  receive  the  money  ;  the  answer  is  two- 
fold :  first,  it  was  his  own  act,  by  which  the  defendant  j)Iaced 
himself  in  this  condition;  and  second,  if  he  defeats  this  action, 
he  can  not  be  compelled  to  pay  the  debt  to  any  one,  for  he  has 
already  defeated  the  action  by  Mrs.  Hill,  who,  according  to  his 
present  contention,  is  alone  authorize<l  to  sue  and  recover.  But 
the  estop})el  can  not  act  more  oppressively  in  this  case,  than  it 
may  in  another  well-settled  class  of  cases.  If  one  execute  a 
written  promise  or  contract  to  another,  styling  him  executor  or 
administrator,  this  estops  him  from  pleading  ne  unques  exe- 
cutor ;  and  a  recovery  may  be  had  on  such  contract,  in  favor  of 
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one  who  nevqr  was  such  personal  representative. — 1  Brick.  T>i^. 
984,  §  988.  Kelson  v.  Boynton,  54  Ala.  368,  is  not  opposed 
to  these  views. 

The  Circuit  Court  erred  in  sustaining  defendant's  demurrer 
to  plaintiff's  replication  to  the  plea  of  ne  mupies  administrator, 
and  also  in  the  charge  given. 

Reversed  and  remanded. 


Citj  of  HmitsTille  ^^  Huiitsville  Gas- 
Light  Co.  et  al. 

Bill  in  Equily  to  enforce  Contract  for  Transfer  of  Stoclc  in 
Private  Corjjoration,  and  for  Account. 

1.  Contract  by  agent  in  his  own  name,  and  v.nder  seal. — R.W.  C.  own- 
ing al)Oiit  one-tiiird  of  the  capital  stock  in  an  incorporated  gas-company, 
■which  had  ceased  to  do  business,  and  R.  E.  C.  desiring  to  purchase  a 
controlHng  interest  in  the  stock  of  the  company,  with  a  view  to  revive 
and  enlarge  the  Vjusiness  ;  the  two  parties  entered  into  a  written  contract, 
to  which  their  individual  names  were  subscribed,  and  their  seals  atHxed, 
purporting  to  be  made  between  R.  W.  C.  as  party  of  the  first  part,  and 
R.  E.  C.  as  party  of  the  second  part,  and  containing  these  stipulations: 
"the  said  R.  W.  C.  hereby  ol)ligates  liimself  to  procure  and  effect,  with- 
in thirty  days  from  this  date,  the  transfer  to  said  R.  E.  C.  of  all  the  cap- 
ital stock  in  tlie  said  gas-company,  and  to  procure,  within  the  same  time, 
a  conveyance  to  said  R.  E.  C.  of  the  lots"  on  which  the  gas-works  were 
erected  ;  "and  the  said  R.  E.  C,  on  condition  that  said  transfer  and  con- 
veyance of  title  are  procured  and  made  within  said  thirty  days,  and  in 
consideration  there<.if,  herein-  agrees  and  promises  to  pay  to  said  R.  W. 
C.  in  cash,  immeiliately  on  being  notified  that  said  transfer  and  convey- 
ance have  been  made  as  agreed  on,  the  sum  of  $1,0(X),  and  further  agrees 
and  undertakes  to  re-transfer  to  said  R.  W.  C.  stock  in  said  company"  to 
a  specificd.amount,  not  exceeding  one-third  of  the  stock  procured  to  ]>e 
transferred  to  said  R.  E.  C. ;  "and  when  said  transfer  and  re-transfer  of 
stock  are  effected  as  above  provided,  it  is  agreed  that  the  said  R.  E.  C. 
will,  within  a  reasonable  time,  pj-oceed  to  repair  and  put  in  operation  the 
gas-works  of  said  company,"  and  shall  l^e  entitled  to  new  stock  to  the 
amount  of  his  expenditures ;  "it  being  hereby  agreed,  that  when  saiil  trans- 
fer and  re-tr;msfer  of  stock  are  made  as  above  provided,  the  said  R.  E. 
C.  and  R.  W.  C.  will,  as  the  stockholders  in  said  company,  provide  by 
resolution  for  the  increase  of  stock,  and  for  the  issue  of  new  stock  to  the 
said  R.  E.  C.  to  the  amount  of  his  expenditures,"  &c.  Held,  that  this 
was  the  personal  contract  of  R.  W.  C,  and  carefully  Qxchided  the  idea 
that  he  was  acting  as  the  agent  or  representative  of  the  other  stockholders 
in  the  old  company. 

2.  Same;  transfer  of  stock  held  hij  municipal  corporation,  under  resolu- 
tion of  board  of  ahh-rmen. — R.  W.  C.  was,  at  the  time  said  contract  was 
entered  into,  the  mayor  of  the  city  in  which  the  gas-works  were  located, 
and  which  owned  some  of  the  capital  stock  in  the  company  ;  and  he  sub- 
mitted to  the  l)oard  of  aldermen  a  written  communication  relative  to  the 
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contract,  advising  the  transfer  of  the  city's  .stock  as  i)rovi(k>(l  l)y  the  con- 
tract, representing  that  it  bound  11.  E.  C.  to  pay  $l,(j<)0  to  tlie  com})any, 
to  V)e  apphed  in  payment  of  its  debts,  and  to  "issue  new  stock  to  the 
present  stockholders."  By  resolution  of  the  board,  entered  on  its  min- 
utes, the  transfer  of  the  city's  stock  to  K.  K.  (".,  "in  compliance  with 
contract  entered  into  between  him  and  R.  W.  C,"  was  autliorized  and 
declared,  and  the  mayor  was  instructe<l  to  make  the  projjcr  assignment 
on  the  books  of  the  company  in  his  official  capacity  ;  and  it  was  so  made 
by  R.  W.  ('.  othcially.  Hehl,  tbat  the  transfer  being  authorized  l)y  the  res- 
olution of  the  board,  and  duly  made  as  authorized,  the  city  could  not 
complain  that  the  contract  was  misunderstood  or  niisinteri)reted,  R.  E. 
C.  not  being  a  party  to  the  error  or  mistake. 

8.  Artio)i  hy  principal,  on  contract  made  by  ntjcnt. — Although  the 
general  rule  may  be,  that  where  an  agent,  having  proper  authority,  con- 
tracts in  his  own  name  for  the  benfit  of  his  principal,  the  latter,  if  un- 
known, and,  perhaps,  also  if  known  or  disclosed  to  the  other  contracting 
party,  may,  at  his  election,  sue  on  the  coutract  in  his  own  name;  but  it 
IS  a  recognized  exception  to  this  rule,  that  where  the  agent  has  been  al- 
lowed to  contract  in  his  own  name,  without  notice  of  his  agency,  the  prin- 
cipal takes  the  contract  subject  to  all  the  rights  and  equities  available  to 
the  other  party  as  against  the  agent  if  he  were  suing. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  tlie  Hon.  H.  C.  Speake. 

The  Huntsville  Gas-Li2:ht  Company  was  or<>:anized,  under 
the  general  law  regulating  the  organization  of  private  corpora- 
tions, on  the  4th  April,  1850,  and  procured  a  special  charter,  or 
act  of  incorporation  from  the  General  Assembly,  on  the  21st 
February,  1860.  It  erected  gas-work.'^,  laid  pipes  in  the  .'Streets 
of  Huntsville,  and  continued  to  do  business  as  authorized  by 
its  charter  until  some  time  during  the  year  1862,  when,  in  con- 
sequence of  the  war  then  flagrant,  it  ceased  or  suspended  ope- 
rations. At  that  time,  its  capital  stftck  consisted  of  21>3  shares, 
at  the  nominal  value  of  .^25  each  ;  of  which  shares,  the  city  of 
Huntsville  owned  54,  liobert  W.  Coltart  owned  110,  and  the 
others  were  distributed  among  about  eighty  other  persons.  On 
the  13th  June,  1867,  with  a  view  to  the  re-organization  of  the 
company,  or  to  the  erection  of  new  ga.'^-works  in  Huntsville,  a 
contract  was  entered  into  between  said  R.  W.  Coltart  and  Tl. 
E.  Coxe,  which,  as  reduced  to  writing  and  signed  l)y  both  par- 
ties, was  in  these  words  : 

''These  articles  of  agreement,  made  and  entered  into  this 
18th  day  of  June,  1867,'by  and  between  Robert  W.  Coltart.  of 
the  city  of  Huntsville,  Alabama,  of  the  first  part,  and  Robert 
E.  Coxe,  of  the  city  of  Poughkeepsie,  Xew  York,  of  the  .second 
part,  witnesseth,  that  in  consideration  of  the  covenants  and 
agreements  hereinafter  made  by  the  .said  Coxe,  the  .said  Coltart 
hereby  obligates  him.self  to  procure  and  effect,  within  thirty 
days  from  this  date,  the  tran.sfer  to  said  Coxe  of  all  the  capital 
stock  in  the  Huntsville  Ga.s- Light  Company,  and  also  to  })ro- 
cure,  within  the  same  time,  a  conveyance  to  said  Coxe  of  the 
title  to  lots  Nos.  11  and  12  in  the  city  of  Huntsville,  sold  by 
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tlie  M.  &  C.  E..  R.  Co.  And  the  said  Coxe,  on  his  part,  on 
condition  that  said  transfer  of  stock  and  conveyance  of  title  are 
procured  and  made  within  said  thirty  days,  and  in  consideration 
thereof,  and  of  the  other  agreements  in  these  articles  expressed, 
hereby  agrees  and  promises  to  pay  to  the  said  Coltart,  in  cash, 
immediately  on  being  notified  that  said  transfer  and  conveyance 
have  been  made  as  agreed  on,  and  within  said  thirty  days,  the 
srnn  of  one  thousand  dollars.  He  further  agrees  and  under- 
takes to  re-transfer  to  said  Coltart  stock  in  said  company  to  the 
amount  of  $2,500,  provided  that  does  not  exceed  one-third  of 
the  entire  amount  of  stock  in  said  company  transferred  to  said 
Coxe ;  and  if  $2,500  should  be  more  than  one-third  of  the  en- 
tire amount  of  stock,  then  said  Coxe  is  to  re-transfer  to  said 
Coltart  one-third  of  the  stock  so  transferred  to  him  by  Coltart. 
When  said  transfer  and  re-transfer  of  stock  are  effected  as  above 
provided,  it  is  further  agreed  the  said  Coxe  will,  within  a  rea- 
sonable time  thereafter,  proceed  to  repair  and  put  in  order  and 
operation  the  gas-works  of  said  company ;  and  it  is  expressly 
agreed  and  understood,  that  the  said  Coxe  is  to  be  entitled  to 
receive,  and  is  to  have  issued  to  him,  as  the  expenditures  are 
made,  new  stock  in  said  company,  to  the  amount  of  any  sum  or 
sums  he  may  expend  in  repairing,  improving,  or  extending  said 
gas-works,  or  otherwise  adding  to  or  improving  the  property  of 
said  company ;  it  being  hereby  agreed,  that  when  said  transfer 
and  re-transfer  of  stock  are  made  as  above  provided,  the  said 
Coxe  and  Coltart  will,  as  the  stockholders  in  said  company,  pro- 
vide by  resolution  for  the  increase  of  stock,  and  the  issuance  of 
new  stock  to  said  Coxe  to  the  extent  of  expenditures  that  may 
be  incurred  by  him  for  the  purpose  above  mentioned.  The 
obligation  of  said  Coxe  to  repair  and  put  in  order  and  operation 
the  said  gas-works  is  only  binding  upon  said  Coxe  in  his  life- 
time, and  does  not  bind  his  estate  after  his  death.  And  to  se- 
cure the  performance  of  the  undertakings  and  agreements  here- 
in made,  each  of  the  parties  hereto  binds  himself  to  the  other 
in  the  penalty  of  one  thousand  dollars,  to  be  forfeited  by  the 
said  parties  respectively  on  the  failure  of  such  party  to  perform 
the  agreements  herein  expressed.  In  witness  whereof,  the  said 
parties  have  hereto  set  their  hands  and  seals,  this  13th  day  of 
June,  1367.  "  Rorert  W.  Coltart  [Seal.] 

"  Robert  E.  Coxe  [Seal.]  " 
Of  the  $1,000  which  Coxe  bound  himself  to  pay  by  the  terms 
of  this  contract,  $400  were  paid  on  the  10th  July,  and  $600  on 
the  1st  August.  A  credit  was  entered  by  indorsement  on  the 
contract,  for  each  of  these  payments,  signed  Rohert  W.  Coltart  j 
and  in  the  last  credit  or  receipt  these  words  were  added  :  "  And 
inasmuch  as  I  have  not  transferred  to  said  Coxe  all  of  the  capi- 
tal stock  of  the  Huntsville  Gas- Light  Company,  it  is  expressly 
Vol.  lxx. 
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agreed,  tliat  said  Coxe  sliall  be  bound  to  re-trausfer  to  me  only 
so  much  of  said  stock  transferred,  or  wliicli  shall  be  transferred 
to  liim  under  the  within  contract,  as,  with  the  stock  not  so 
transferred  to  him,  shall  amount  to  one-third  of  said  ca])ital 
stock  ;  it  being  the  intention  of  the  parties,  that  said  Coxe  shall 
retain  two-thirds  of  the  entire  capital  stock  of  said  company." 

At  the  time  this  contract  was  entered  into,  said  Robert  \V". 
Coltart  was  the  mayor  of  the  city  of  Huntsville ;  and  on  the 
18th  June,  18f)7,  he  submitted  to  the  board  of  aldermen  a  Mrit- 
ten  communication  in  reference  to  said  contract,  in  these  words: 
"  I  call  your  attention  to  an  agreement  entered  into  between 
Robert  E.  Coxe  and  myself,  in  regard  to  the  Huntsville  (ras- 
Light  Company.  Said  Coxe  proposes,  that  if  the  stockholders 
will  surrender  to  him  the  stock  of  said  company,  he  will  pay 
one  thousand  dollars  to  the  company,  to  be  api)lied  to  the  pay- 
ment of  debts  of  the  company ;  issue  new  stock  to  the  present 
stockholders,  to  the  amount  5^1,500,  and  erect  new  works.  The 
proposition  has  met  with  the  approval  of  the  stockholders  who 
nave  been  advised  with,  I  recommend  that  you  transfer  the 
stock  owned  by  the  city,  in  compliance  with  this  agreement ; " 
signed  Bohert  W.  Coltart.  At  the  same  meeting  of  the  board 
of  aldermen,  on  consideration  of  this  communication,  the  fol- 
lowing resolutions  were  adopted  by  them  :  *'  Rexol ml,  that 
we  will,  and  do  hereby,  transfer  to  Robert  E.  Coxe  the  cor- 
porate stock  of  the  city  of  Huntsville  in  the  Huntsville  (ras- 
Light  Company,  in  compliance  with  a  contract  entered  into 
between  Robert  W.  Coltart  and  said  Coxe."  *•  Re-solre^J^  that  the 
mayor,  oj*  his  success(jr  in  office,  be,  and  hereby  is,  cm})0wered 
to  assign  said  stock  to  said  Coxe,  according  to  the  I'egula- 
tions  f»f  said  company."  Acting  under  the  authority  thus  con- 
ferred, Coltart  assigned  to  said  Coxe,  on  the  liooks  of  the  com- 
pany, the  fifty-four  .shares  of  .stock  held  by  the  city.  The  as- 
signment wiusin  these  words:  "  By  authority  ajid  in  pursuance 
of  a  resolution  of  the  board  of  mayor  and  aldei-men  of  the  city 
of  Huntsville,  ado])ted on  the  iMh  day  of  Jum-,  1SB7,  1.  Robert 
W.  Coltart.  mayor  of  said  city,  do  hereliy  transfer  to  RoI)ert  V.. 
Coxe  fifty-.four  shares  of  the  capital  stock  <tf  the  Huntsville 
(tas-Light  Company,  being  all  of  the  said  stock  owned  by  the 
corporation  of  the  city  of  Huntsville;  the  certificates  for  which 
said  shares  have  never  been  i.ssued,  or.  if  issued,  have  been  i(»st. 
and  can  Jiot  be  produced.  In  witness  whereof,  I  hereto  set  my 
hand,  and  affix  the  .seal  of  said  corporation,  this  25th  day  of 
July.  iSiM.'"  This  was  signed,  "  R.  W.  Coi/i  art,  mayor:**  and 
the  words  added,  "Signed  and  sealed  in  my  |)resence,  R.  P>.  Nou- 
viLi.K,  secretary." 

On  the  10th  November,  187^^,  the  mayor  and  aldenneii  of 
Huntsville,  as  a  corporation,  filed  the  bill  in  this  case,  setting 
13 
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out  the  facts  above  stated,  and  alleging  that  Coltart,  in  making 
said  contract  with  Coxe,  "  acted  merely  for  qomplainants  and 
the  stockholders  of  said  company,  and  for  himself  to  the  extent 
of  his' own  individual  stock  ;  that  said  Coxe  knew,  at  the  time 
said  contract  was  entered  into,  that  complainants  were  the  own- 
ers of  said  fifty-four  shares  of  stock,  and  were  really  the  sole 
party  beneficially  interested  in  said  contract  to  the  extent  of 
said  sliares,  and  that  said  Coltart  had  no  interest  in  them,  and 
owned  only  one  hundred  and  ten  shares  of  stock  in  said  com- 
pany, and  was  only  acting  in  a  representative  capacity  as  to  the 
balance  of  the  stock  agreed  to  be  procured  to  be  transferred  by 
said  Coltart  to  said  Coxe,  and  that  the  following  persons  were 
the  owners  of  said  stock ; "  setting  out  the  names  of  twenty- 
eight  persons,  and  the  amount  of  stock  owned  by  each.  The 
bill  alleged,  also,  that  Coxe,  having  procured  under  the  contract  a 
transfer  to  himself  of  nearly  the  ehtire  stock  of  the  comjjany, 
proceeded  to  repair  and  put  in  operation  the  pipes  and  works 
of  the  company,  adding  to  and  improving  them  ;  that  the  entire 
amount  expended  by  him  for  these  purposes  did  not  exceed 
S15,000.  and  for  §10,000  of  this  amount  he  had  executed  a  mort- 
gage on  all  the  property  of  the  company,  in  January,  1872,  in 
favor  of  the  persons  who  had  built  the  works ;  "  that  in  viola- 
tion of  the  stipulations  of  said  contract,  and  in  disregard  of 
what  he  knew  to  be  the  rights  of  complainants,  he  increased  the 
capital  stock  of  said  company,  from  293  shares,  of  $25  each,  to 
1,800  shares  of  $25  each,  an  amount  greatly  in  excess  of  any 
su!n  or  sums  by  him  expended,  and  has  had  stock  certificates 
issued  to  himself  for  800  shares,  and  values  the  stock  transfer- 
red to  him  under  said  contract,  which  aggregated  $5,875,  at 
$20,000  ;  "  that  "  he  refuses  to  account  to  complainants,  or  to 
any  one  else,  for  the  said  stock  belonging  to  complainants  which 
was  so  transferred  to  him  upon  the  terms  heretofore  stated,  and 
refuses  to  re-transfer  to  complainants,  or  any  one  else,  one-third 
of  said  stock,  or  any  portion  thereof,  or  its  value  in  the  new 
stock  issued  to  him,  or  to  pay  for  it  in  any  way  ;  and  claims 
that  he  holds  it  absolutely  and  unconditionally  in  his  own  right ; 
and  refuses  to  account  to  complainants,  or  to  any  one  else,  for 
the  profits  arising  from  the  business  of  the  company,"  and  de- 
nies them  access  to  the  books  of  the  company.  The  prayer  of 
the  bill  was,  that  the  court  would  "  ascertain  and  determine, 
under  said  contract  of  assignment  and  transfer,  the  value  of 
complainants'  interest  in  the  present  cai)ital  stock  of  the  said  com- 
pany, and  the  profits  arising  therefrom  since  the  date  of  said 
transfer  and  assignment ;  and  that  for  the  value  of  said  stock,  as 
ascertained  and  determined,  the  said  Coxe  be  required  by  the 
decree  of  this  court,  out  of  his  stock  in  said  com])any,  to  trans- 
fer and  assign  to  complainants  the  amount  so  ascertained  and 
Vol.  i.xx. 
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detennined,  and  to  pay  to  complainants  all  the  profits  thereon 
since  the  date  of  said  transfer  and  assignment  to  him,"  and  be 
enjoined  from  disposing  of  the  stock  ;  and  for  other  and  further 
relief. 

The  Huntsville  Gas-Liglit  Company,  ('oxe,  Coltart,  and 
several  other  ])ersons  who  were  alleged  to  be  holders  of  new 
stock  in  the  company,  were  made  defendants  to  the  bill.  A  de- 
cree y//'<9  confe^KO  was  entered  against  Coltart.  A  joint  and 
several  answer  was  tiled  by  the  other  defendants,  denying  that 
the  complainants  had  any  interest  in  the  contract  between  Coxe 
and  C^oltart ;  alleging  that  Coxe  dealt  with  Coltart  individually 
for  the  transfer  of  the  stock  in  the  old  company ;  denying  that 
lie  had  any  notice  that  Coltart  was  acting  as  the  agent  or  rep- 
resentative of  any  person  but  himself,  and  denying  that  Col- 
tart did  in  fact  act  or  assume  to  act  for  any  person  but  himself; 
and  as  to  the  re-transfer  of  the  stock,  thus  answering;:  ''It  is 
true  that  said  Coxe  has  not  re-transferred  to  said  Coltart,  or  to 
any  one  else,  one-third  of  the  entire  amount  of  the  stock  in  said 
company  transferred  to  said  Coxe  under  said  contract,  or  any 
part  thereof;  but  respondents  aver  that,  in  lieu  thereof,  and  in 
satisfaction  and  discharge  of  said  Coxe's covenant  so  to  re-trans- 
fer to  said- Coltart  one-tiiird  of  the  capital  stock  in  said  com- 
pany, Coxe  paid  to  said  ('oltart  five  hundred  dollars,  which  was 
received  and  accepted  by  said  Coltart  in  satisfaction  of  said 
Coxe's  oldigation."  The  defendants  also  jointly  dennirred  to 
the  bill  for  want  of  e(juity,  assigning  several  causes  specifically  ; 
and  all  of  them  except  (a^xc  jointly  demurred,  on  the  ground 
that  they  were  not  parties  to  the  conti'act  between  Coxe  and 
Coltart,  and  were  improi)erly   joined  as  defendants  with  Coxe. 

The  deposition  of  Coltart  was  taken  by  the  complainants,  in 
which  he  testified  positively  to  the  material  facts  as  stated  in  the 
bill ;  alley;in<r  that,  in  making;  the  contract  with  Coxe  for  the 
transfer  of  the  stock,  he  oidy  represented  and  acted  for  himself 
to  the  extent  of  stock  which  he  then  owned,  and  as  t(»  the  resi- 
due of  the  stock  acted  as  the  agent  of  the  complainants  and 
other  stockholders,  and  that  these  facts  weiv  communicated  to 
Coxe,  and  were  well  known  to  him  when  the  conti'act  was  en- 
tered into;  and  as  to  the  !?5<>0  subse.|uently  paid  to  him  by 
Coxe.  he  alleged  that  this  was  in  paynieut  and  satisfaction  of 
his  individual  interest  under  the  contract,  and  did  not  include 
the  interest  of  the  other  stockholders.  The  dej)osition  of  Coxe, 
taken  on  behalf  of  the  defendants,  contradicted  Coltart  in  all 
these  points ;  alleging  that  he  dealt  with  Coltai-t  individually 
and  personally,  and  had  no  knowledge  or  notice  tli.it  any  other 
person  had  or  claime(l  any  interest  in  or  under  the  contract ; 
and  that  he  afterwards  paid  s,")(i(i  to  C(»lfart.  on  the  1st  August, 
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1871,  "for  a  full  acquittal  to  me  of  all  liability  I  was  under  to 
him  under  said  contract." 

The  chancellor  sustained  the  demurrer  for  misjoinder,  and  dis- 
missed the  bill  as  to  all  the  defendants  but  Coxe  and  Coltart ; 
and  on  hnal  hearing,  on  pleadings  and  proof,  dismissed  the  bill, 
holding  that  the  complainants  were  not  entitled  to  any  relief. 

The  decree  on  the  demurrer,  and  the  final  decree,  are  now  as- 
signed as  error  by  the  complainants. 

Humes  &  Gokdox,  for  appellants. — The  gravamen  of  the 
bill  is  to  compel  a  transfer  of  stock  on  the  books  of  the  com- 
pany, and  an  account  of  the  profits  received ;  and  the  alleged 
increase  of  the  stock,  in  violation  of  the  terms  of  the  contract, 
was  a  question  in  which  the  stockholders  were  interested. 
Under  these  allegations,  there  was  no  misjoinder  of  parties  de- 
fendant.—Barbour  on  Parties,  176;  Banh  of  America  v.  Pol- 
lock^ 4  Edw.  Ch.  215.  On  the  pleadings  and  proof,  the  com- 
plainants were  entitled  to  relief.  Coxe's  defense  is  payment 
and  satisfaction,  and  the  onus  of  proving  it  was  on  him  ;  and 
although  he  swears  positively  and  emphatically  to  all  the  facts 
necessary  to  establish  that  defense,  the  testimony  of  Coltart,  to 
the  contrary,  is  equally  positive  and  emphatic ;  and  the  transfer 
of  the  city's  stock,  on  the  books  of  the  company,  charges  Coxe 
with  notice  of  tlie  city's  interest  and  ownership,  and  of  the 
terms  on  which  tlie  transfer  was  authorized.  Stock  in  a  cor- 
poration is  treated  as  non-commercial  paper,  and  a  party  who 
deals  witli  any  other  person  than  tlie  legal  owner  does  so  at  his 
peril. — Hall  v.  Rose  HiU  Road  Co.,  70  Illinois,  673 ;  Weaver 
V.  Barden,  19  X.  Y.  286.  If  Coltart  had  intended  and  at- 
tempted, l/v  the  acceptance  of  the  s5(>(»  paid  him,  to  release 
and  discharge  the  city's  interest,  as  Coxe  insists  he  did,  the 
rights  of  tlie  city  would  not  have  been  prejudiced. — Wharton 
on  Agency,  >i^5  128,  712;  Parsons  v.  Martin,  11  Gray,  111. 

Walkkk  tV:  SifELHv,  contra. — On  the  averments  of  the 
bill  alone,  the  complainant  corporation  can  maintain  no  action 
on  the  contract  made  l)y  its  agent  in  his  own  name ;  the  cor- 
poration not  being  a  party  to  the  contract,  and  yet  its  name  as 
principal  being  disclosed  to  tlie  other  contracting  party. 
Chartdler  v.  Coe,  51  X.  II.  561,  where  the  authorities  are  ably 
reviewed,  and  the  distinction  between  known  and  unknown 
princi)>als  clearly  pointed  out;  also,  Violett  v.  Powell,,  10  B. 
Monroe,  817 ;  Coxe  v.  Devlne.  5  Ilarr.  Del.  375  ;  French  v. 
Price,  21  Pick.  13;  Klugslei/  v.  Jkivis,  |(>1  Mass.  178;  Cole- 
man V.  First  Nat.  Bank,  58  N.  Y.  388 ;  Page  v.  Stone,  10 
Mete.  160;  Rankin  c.  Deforest,  18  Barbour,  118;  Westmore- 
land v.  Davis,  1  Ala.  229;  Clealand  v.  Walker,  11  Ala.  1059; 
Voii.  i.xx. 
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Ruiz  V.  NorUm,\  Gal.  355;  12  Cal.  35.  The  contractfi  of 
agents  for  corporations,  or  ywrt,s'/-corporations,  are  no  exception 
to  this  rule. — Brm/m  v.  lixindhtU  15  X.  II.  360  ;  United  States 
V.  Parmele^  1  Paine,  C.  C.  252.  The  contract  being  made  by 
Coltart  in  his  own  name,  and  being  under  seal,  its  legal  effect 
can  not  be  varied  by  parol  evidence. — Wharton's  Evidence, 
vol.  2,  j$  {)50;  CountesH  of  Rutland'', s  cam^  5  Co.  Kep.  26  a\ 
Chandler  v.  Coe,  54  N.  H.  561 ;  Briggn  v.  Partridije^  64  X. 
Y.  357 ;  Tmimsend  v.  Iluhhard,,  4  Hill,  X.  Y.  351 ;  Hnnting- 
ton  V.  Knox,  7  Cush.  Mass.  374.  Without  an  allegation  of 
fraud  or  mistake,  the  rule  in  etpiity,  as  to  the  admissibility  of 
such  evidence,  is  the  same  as  at  law. —  Ware  v.  Cowlss,  24  Ala. 
44^;  Frederick  v.  Yovnghhod,  IV)  Ala.  680.  On  the  njerits, 
the  case  is  with  the  defendant.  If  he  can  be  sued  by  these 
complainants,  on  his  contract  with  Coltart,  each  of  the  other 
stockholders,  niore  than  eighty  in  number,  has  an  ecjual  right 
of  action.  Having  contracted  with  Coltart  only,  he  could 
rightfully  settle  with  Coltart,  as  he  is  shown  to  have  done.  As 
to  the  terms  of  the  settleibent,  the  testimony  of  Coxe  and  of 
Coltart  is  in  conflict;  and  in  this  state  of  the  evidence,  the  de- 
cision of  the  chancellor  will  not  be  disturbed. 

SOMERVILLE,  J.— The  contract  made  between  Coltart 
and  Coxe  is  not,  on  its  face,  difficult  of  construction.  Its  lan- 
guage is  exj)licit  and  unambiguous,  and  it  has  been  reduced  to 
writing  under  the  seal  of  the  contracting  parties.  Apart  from 
the  iuHueuee  of  parol  evidence,  it  bears  the  nu>st  cogent  im- 
press of  the  mutual  intention  of  each  party  to  contract  in  his 
own  name,  as  princi])al,  and  clearly  excludes  all  su})position  of 
agency,  especially  on  the  part  of  Coltart.  He  assumes  duties 
inconsistent  with  those  of  a  mere  representative,  or  agent.  He 
obligates  himself  ''to  procure  and  effect ^  within  thirty  days 
from  the  date  of  the  agreement,  the  transfer  to  Coxe  of  all  the 
stock  in  the  Iluntsville  Gas- Light  Company,  and  also  the  con- 
veyance of  a  certain  ])arcel  or  lot  of  land  in  the  city  of  Ilunts- 
ville. This  clearly  implied  the  idea  of  a  negotiation  by  Coltart 
with  the  owners  of  this  stock  and  of  the  land,  with  the  view  of 
securing  its  purchase  and  transfer.  There  is  no  agreement  on 
Coxe's  part  to  pay  the  owners  of  the  stock  or  land  anything. 
He  is  to  pay  Coltart,  and  \^y  strong  implication  him  alone,  the 
sum  of  one  thousand  dollars,  and  to  transfer  to  him  one-tliird 
of  the  stock,  the  purchase  of  which  he  succeeded  in  nego- 
tiating, including  his  own.  It  is  a  very  material  fact,  that  Col- 
tart owned  in  his  own  right  about  one-third  of  the  entire  stock 
in  this  company.  He,  in  effect,  then,  is  ])ermitted  by  the  con- 
tract to  retain  his  own  stock,  and  is  to  receive  one  thousand 
dollars  for  the  other  two-thirds,  including  the  lot  or  parcel  of 


198  SUPREME  COURT  [Dec.  Term, 

[City  of  Huntsville  v.  Huntsville  Gas  Light  Co.] 

land.  ISo  new  stock  is  to  be  issued,  except  that  agreed  to  be 
issued  to  Coxe  for  the  money  expended  by  him  in  repairs  and 
improvements.  The  agreement  clearly  contemplates,  too,  that 
the  onli/  stockholders,  in  view  of  the  new  management,  would 
be  the  two  contracting  parties,  Coltart  and  Coxe.  It  may  be 
that,  if  Coxe  had  clearly  understood  that  the  stock  agreed  to 
be  transferred  to  Coltart,  was  really  intended  for  the  benefit  of 
complainant  and  some  four  score  others  of  stockholders,  who 
would  thus  be  entitled  to  a  voice  in  its  management,  he  would 
have  instantly  declined  to  ma'ke  the  trade  evidenced  by  the 
agreement  in  question.  It  is  unnecessary,  however,  to  deter- 
mine to  what  extent,  if  at  all,  parol  evidence  would  be  admis- 
sible to  prove  an  interest  in  an  undisclosed  principal,  in  this 
particular  aspect  of  the  contract,  where  the  idea  of  agency 
seems  cautiously  to  have  been  excluded,  and  the  written  contract 
is  under  seal. 

It  is  sufficient,  for  the  purpose  of  this  decision,  that  the  com- 
plainant authorized  the  transfer  of.  fifty-four  shares  of  stock 
owned  by  it,  upon  the  basis  of  this  written  agreement,  and, 
therefore,  subject  to  all  the  equities  and  rights  of  the  parties  to 
it.  The  minutes  of  the  proceedings  of  the  board  of  mayor 
and  aldermen  recite  the  fact  of  transfer  as  being  "'  in  compliance 
with  a  contract  entered  into  between  Rohert  ir.  Coltart  and 
said  Coxe."  They  can  claim  no  right  from  a  misconstruction 
of  the  contract,  with  the  error  of  which  Coxe  had  no  connec- 
tion. It  is  unambiguous,  and  if  they  have  failed  to  interpret 
it  correctly,  it  is  their  misfortune. 

It  is  true  that  the  bill  in  this  case  avers  that  Coltart  con- 
tracted as  agent,  and  a  knowledge  of  this  fact  is  imputed  to 
Coxe.  The  notice  of  such  agency  is  testified  to  by  Coltart  on 
the  one  hand,  and  is  denied  with  ecjual  explicitness  by  Coxe  on 
the  other.  Granting  the  admissibility  of  such  evidence,  the 
oniLS  of  proving  such  notice  would  rest  on  the  complainant, 
and  this  he  has  failed  to  establish  by  the  requisite  preponderance 
of  proof. 

It  may  be  admitted,  that  where  an  agent,  having  the  proper 
authority,  contracts  in  his  own  name  for  the  benefit  of  a  prin- 
cipal, the  general  rule  is,  tliat  a  principal  who  is  unTinoirn,  or 
undisclosed,  and  perhaps  also  one  who  is  known  to  the  otlier 
contracting  part}^  may,  if  he  clioses,  take  advantage  of  such 
contract,  and  sue  on  it  in  his  (the  principars)  name. — Bishop  on 
Contr.  §  360.  But  there  are  exceptions  to  this  rule,  and  one 
of  them  is,  where  an  agent  has  l)een  allowed  to  ccmtract  as 
principal  without  notice,  the  principal  takes  the  contract  sub- 
ject to  all  the  equities  and  rights  of  which  the  other  contracting 
party  might  avail  himself   in   the  transaction  as   against  the 
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a^ent,  assuming  him  to  liave  been  the  real  and  only  ])rincipal, 
Eweir.sP^vans  on  Agency,  pp.  396,  and  note;  and  404. 

We  think  the  evidence  supports  the  conclusion,  that  (joltart 
sold  his  entire  interest  under  this  contract  to  Coxe  for  the  sum 
of  live  hundred  dollars,  before  he  had  notice  of  any  e(juity 
claimed  therein  by  the  complainant.  The  only  interest  he  had, 
after  the  receipt  of  the  thousand  dollars  origiiutlly  ])aid,  was 
the  right  to  have  transferred  back  to  him  one-third  of  the  old 
stock,  the  transfer  of  which  he  procured  to  be  made  to  Coxe, 
in  the  first  instance.  This  interest  he  has  parted  with  by  re- 
lease to  Coxe. 

The  bill  was  properly  dismissed,  we  think,  and  the  decree  of 
the  chancellor  must  be  affirmed. 


Reid  i\  Bank  of  Mobile. 

Bill  in  Equity  to  enforce  Trust  in  Railroad  Bonds^  againf<t 
Purchaser  from  TntMee. 

1.  Trust  ('rented  hy  rerbnl  agreement  and  deposit  <>f  hotidn. — A  valid 
trust  may  be  created,  by  and  in  favor  of  the  inukerH  of  a  ))roinissory 
note  executed  in  aid  of  a  railroad  company,  ])y  their  deposit  of  l)onds  of 
the  company  with  one  of  their  number,  under  a  verbal  ajrreement  tliat 
the  l)onds  shall  be  held  by  him  for  the  protection  and  security  of  the 
makers  against  liability  on  the  note,  their  respective  interests  in  the 
bonds  l)eing  proportionate  with  their  agreed  liability  on  the  note  as  be- 
tween themselves. 

2.  Same;  ronrerftian  of  bonds  hi/  trustee;  reuwdij  nf  eestnin  (/ne  tnixt. 
If  the  trustee,  while  so  holding  such  bon«ls,  api)ro]»riates  them  to  the 
payment  of  his  individual  debts,  or  the  debts  of  a  partnership  ot  which 
he  is  a  mend)er,  or  pledges  them  as  collateral  security  for  such  debts; 
this  is  a  violation  of  the  trust,  and  a  wrongfid  conversion,  which  renders 
him  chargeaV>le,  at  the  suit  of  the  beneficiaries,  with  the  value  of  the 
bonds  at  the  time  of  the  conversion  ;  and  the  beiietii-iaries  may  also  pur- 
.sue  and  recover  the  bonds,  or  their  pnx-eeds  if  changed,  in  the  hands  of 
all  persons  except  a  purchaser  for  valuable  consideration  without  notice; 
and  evt'n  in  the  hands  of  such  a  purchaser,  if  the  bonds  are  not  negotia- 
ble paper. 

3.  Railroad  hvnds,  indorsed  hif  State  ;  irhen  neyotialde,  or  conimiri-ial 
paper. — Bonds  issue<l  by  an  Alabama  railroad  company,  and  indorsed  by 
the  State  under  the  provisions  of  the  act  approved  February  21st,  1S7(); 

payable  "to or  bearer,  in   Amercan   gohl  i-oin,  on  j)reseiitation  at 

the  othce  or  airency  of  said  company  in  the  city  of  New  York,"  with 
coujions  attached,  payable  in  like  manner;  and  containing  a  sti|)ulatioii 
on  each,  that  it  "can  be  registereii  and  made  payable  by  transfer  only  on 
the  Ixxiks.of  said  company," — l»eing  governeilby  the  general  commercial 
law,  "  whicii  must  l)e  presumed  to  j)revail  in  New  York,  and  which  i»re- 
vails  here  so  far  as  not  changeil  by  sUitute,  are  clothed  with  all  the  at- 
tributes of  commercial  pa[)er;  thev  pass  by  delivery,  and  in  the  hands 
of  a  holder  af-quiring  them  for  value  before  <lue,  without  notice,  are  not 
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subject  to  equities  with  which  they  were  affected  as  between  the  original 
parties,  or  while  in  the  hands  of  a  party  holding  tliera  in  trust." 

4.  Commercial  paper  ;  rights  of  holder. — When  a  negotiable  instru- 
ment has  been  misapplied,  or  wrongfully  parted  with  by  one  who  held  it 
in  trust,  a  party  claiming  protection  against  the  real  or  beneficial  owner, 
as  a  bona  fide  holder,  must  show  that  he  acquired  it  for  a  valuable  con- 
sideration, in  the  usual  course  of  trade,  before  maturity,  without  knowl- 
edge of  any  defect  in  the  title  of  his  transferror. 

5.  Same  ;  who  is  bona  fide  holder  for  value. — It  is  the  settled  doc- 
trine of  this  court,  though  contrary  to  the  weight  of  authority  elsewhere, 
that  taking  commercial  paper  as  collateral  security  for  a  pre-existing 
debt,  even  though  forbearance  or  indulgence  be  granted,  is  not  a  purchase 
for  value  ;  but,  when  it  is  taken  inpayment  of  such  pre-existing  debt,  at 
its  full  value,  the  party  becomes  a  purchaser  for  value,  and  is  entitled  to 
protection  if  not  chargeable  with  notice. 

6.  Same  ;  notice  to  agent. — Notice  to  an  agent,  in  the  transaction  of  his 
principal's  business,  operates  as  notice  to  his  principal,  whether  a  cor- 
poration or  an  individual;  but,  to  charge  a  corporation  with  implied  no- 
tice, on  account  of  actual  notice  to  an  officer  or  agent,  it  must  be  shown 
that  the  notice  was  acquired  by  the  officer  or  agent,  not  while  engaged  in 
the  transaction  of  his  private  business,  but  while  employed  within  the 
scope  of  his  duty  and  power  in  and  about  the  business  of  the  corpora- 
tion. 

Appeal  from  the  Cliancery  Court  of  Mobile. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  2Sth  ^\\\ji  1S75,  by 
John  Reid,  jr.,  M.  Temple  Taylor,  and  Francis  B.  Clark, 
against  the  Bank  of  Mobile;  and  sought  to  establish  and  enforce 
an  alleged  trust  in  certain  railroad  bonds  held  by  the  defendant, 
on  the  ground  that  defendant  was  chargeable  with  notice  of  the 
trust,  and  of  the  violation  of  duty  by  the  trustee,  Gary  W. 
Butt,  deceased,  in  transferring  or  parting  witji  the  possession  of 
the  bonds.  The  bill  alleged  that,  "  at  various  times  between 
November,  isTl,  and  March,  1873,  complainants,  together  with 
Charles  Walsh,  James  Crawford,  Robert  W.  Smith,  Cary  W. 
Butt,  and  Samuel  G.  Battle,  for  the  purpose  of  aiding  the  Mo- 
bile and  Alabama  Grand  Trunk  Railroad  Company,  executed 
their  joint  notes  to  the  amount  of  $41 ,000,  payable  to  the  order 
of  F.  B.  Clark,  president  of  said  company ;  that  such  notes, 
being  indorsed  by  said  Clark  as  president,  were  negotiated  at 
various  banks  in  Mobile,  one  of  them  (for  $10,000)  being  nego- 
tiated at  the  said  Bank  of  Mobile ;  whereupon  your  orators, 
with  the  other  makers  of  said  notes,  became  and  were  jointly 
and  severally  liable  to  pay  all  of  said  notes,  but  it  had  been  and 
was  understood  and  agreed  between  them  all  that,  as  between 
themselves,  they  should  be  responsible  and  liable"  in  certain 
specified  proportions.  At  the  same  time,  as  the  bill  further  al- 
leged, "the  makers  of  said  notes,  being  each  severally  liable  for 
the  full  amount  thereof,  and  being  also  the  joint  owners  of  six- 
ty-six {'oQ)  one-thousand-dollar  first-mortgage  bonds  of  said  rail- 
road company,  indorsed  by  the  State  of  Alabama,  each  of  said 
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parties  having  an  interest  in  said  bonds  in  the  same  proportion 
as  his  agreed  lial)ility  on  said  notes,  it  was  rnntually  understood 
and  agreed  between  them,  that  the  said  bond*  should  l)e  turned 
over  to  said  M.  Temple  Taylor,  as  trustee,  to  hold  in  trust  for 
the  mutual  protection  of  the  makers  of  said  notes,  and,  in  case 
they  should  so  agree  and  direct,  to  sell  said  bonds,  or  such  por- 
tion thereof  as  might  be  necessary,  for  the  payment  of  said 
notes  at  maturity." 

This  was  the  trust  alleged  to  have  been  created  at  first.  The 
notes  were  not  all  paid  at  maturity,  some  being  extended  and 
renewed,  and  new  notes  with  other  parties  taken  for  some ;  and 
these  notes,  the  bill  alleged,  "were  considered  as  in  lieu  of  said 
notes  so  paid,  and  the  makers  thereof  (being  the  same  as  the 
makers  of  said  original  notes)  protected  by  said  deposit  of 
bonds,  in  the  same  manner  as  in  said  original  notes."  Eight  of 
the  bonds  so  placed  in  the  hands  of  Taylor  were,  "by  the  com- 
mon and  express  consent  of  all  the  parties  interested,  given  up 
by  him  to  said  railroad  company  for  its  own  uses,  and,  in  lieu 
thereof,  said  company  turned  over  to  said  Taylor,  as  trustee, 
nine  one-thousand  dollar  bonds  of  the  city  of  Mobile,  indorsed 
by  said  railroad  company  ;  which  said  nine  bonds  were,  by  the 
consent  of  said  parties  interested,  accepted  by  said  trustee,  sub- 
ject to  the  trust  aforesaid  ;  and  by  the  like  common  and  express 
consent  of  said  parties,  said  Taylor  loaned  to  one  Isaac  Dono- 
van, who  was  then  a  contractor  on  said  railroad,  forty-three  (43) 
of  said  indorsed  bonds,  which  said  Donovan  obligated  himself  to 
return,  or  to  deliver  other  indorsed  bonds  in  lieu  thereof,  to  which 
he  would  soon  thereafter  become  entitled  for  work  done  by 
him  on  said  railroad."  Afterwards,  but  at  what  time  is  not 
stated  in  the  bill,  "said  M.  Temple  Taylor  becoming  embar- 
rassed in  his  business  affairs,  it  was  agreed  l)v  and  between  the 
makers  of  said  notes  that  Gary  W.  Butt,  one  of  the  said  makers, 
should  be  substituted  for  said  Taylor  as  the  custodian  and 
trustee  of  said  bonds,  upon  the  same  conditions  and  trusts  as 
they  had  theretofore  been  held  by  said  Taylor ;  and  thereupon, 
on  the  27th  September,  1872,  said  railroad  company  turned 
over  to  said  Butt,  on  account  of  said  Donovan,  and  by  his  order, 
forty-three  (43)  indorsed  bonds  of  sailroad  company,"  the  num- 
bers of  which  are  stated,  "they  being  intended  to  rejjlace  the 
said  bonds  loaned  to  said  Donovan  as  above  stated,  which  he 
was  then  unable  to  restore;  and  early  in  November,  1872,  the 
fifteen  indorsed  railroad  bonds  remaining  in  the  hands  of  said 
Taylor,"  the  numbers  of  which  are  stated,  "and  the  said  nine 
bonds  of  the  city  of  Mobile,  were  turned  over  to  said  Butt;  all 
of  said  fifty-eight  (58)  indorsed  railroad  bonds,  and  said  nine 
city  bonds,  being  delivered  to  said  Butt,  and  by  him  received, 
as  trustee,  to  and  for  the  uses  and  trusts  pertaining  to  the  bonds 
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originally  in  the  hands  of  said  Taylor."  On  the  20th  Novem- 
ber, 1872,  another  note  (for  $6,043.95)  was  executed  by  the 
same  parties;  "and  for  their  additional  protection  growing  out 
of  their  liability  for  this  increased  joint  indebtedness,  two 
other  indorsed  railroad  bonds,"  the  numbers  of  which  are 
stated,  "  and  seven  additional  city  bonds  indorsed  by  said  rail- 
road company,  were  placed  in  the  hands  of  said  Butt,  trustee 
as  aforesaid,  subject  in  all  respects  to  the  same  trusts  as  the 
other  bonds  were  then  held  by  him  ;  the  liability  of  the  makers 
on  said  last-mentioned  note,  and  their  interests  in  said  bonds, 
being  in  the  same  proportion  respectively  as  in  and  on  the  said 
original  notes  and  bonds  ;  and  said  Butt  thus  having  in  his 
hands,  at  this  time,  sixty  of  said  indorsed  i-ailroad  bonds,  and 
sixteen  of  said  city  bonds,  all  subject  to  the  said  trust." 

The  above  are  the  principal  allegations  of  the  bill,  showing 
the  creation  of  the  trust,  its  terms,  the  substitution  of  Gary  as 
trustee  in  lieu  of  Taylor,  and  the  number  and  character  of  the 
bonds  which  were  subject  to  the  trust.  The  bill  then  stated  in 
detail  various  transactions  among  the  parties,  relative  to  the 
notes  and  bonds,  which  require  no  special  notice.  On  the  Ist 
Koveml)er,  1873,  by  renewals,  interest,  &c.,  the  indebtedness 
of  the  makers  of  the  secured  notes  amounted  to  more  than 
S57,000;  and  one  of  the  notes,  for  more  than  §7,000,  was  paid 
by  Crawford,  Walsh,  Butt  &  Co.,  a  firm  which  was  the  suc- 
cessor in  business  of  Walsh,  Smith,  Crawford  &  Co.,  in  each 
of  which  firms  Butt  was  a  partner.  In  the  fall  of  1873,  the 
firm  of  Crawford,  Walsh,  Butt  &  Co.,  and  the  several  partners 
composing  that  firm,  became  insolvent,  and  were  adjudicated 
bankrupts;  and  the  makers  of  the  secured  notes  having  also 
become  insolvent,  suits  were  brought  against  them  by  the 
holders  of  most  of  the  notes.  Afterwards,  Taylor  and  Reid, 
acting  for  themselves  and  the  other  parties  in  interest,  attempted 
to  settle  the  indebtedness  of'  the  makers  of  the  notes,  with  the 
bonds  which  had  been  placed  on  deposit  in  trust  for  their  pro- 
tection and  indemnity;  and  settlements  were  effected  Avith 
many  of  the  holders  of  the  notes.  While  these  settlements 
were  in  progress,  it  transpired  that  Butt,  the  trustee,  had  de- 
posited some  of  the  bonds  with  the  Bank  of  Mobile,  as  collateral 
security  for  debts  due  to  the  bank  from  the  firm  of  Crawford, 
Walsh,  Butt  &  Co. ;  but,  that  firm  having  acquired  or  paid 
some  of  the  secured  notes,  it  was  agreed  by  the  terms  of  settle- 
ment that  seventeen  of  the  bonds  should  be  appropriated  in 
satisfaction  of  that  indebtedness.  At  that  time,  the  First 
National  Bank  of  Tuskaloosa  held  one  of  the  secured  notes, 
on  which  the  amount  due  was  nearly  $6,000 ;  and  said  bank 
was  not  a  party  to  the  settlement  effected  with  other  creditors. 
After  this  settlement  was  effected,  and  bonds  were  delivered  up 
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by  Butt  to  be  appropriated  according  to  its  terms,  "  it  was  un- 
derstood that  there  remained  with  said  Butt  eight  of  said 
original  indorsed  railroad  bonds  held,  by  him,  which  were  ke])t 
back  and  retained  to  settle  the  claim  and  notes  held  by  said 
First  National  Bank  of  Tuskaloosa."  On  the  11th  December, 
1874,  said  bank  at  Tuskaloosa  obtained  a  judgment  against  the 
complainants,  as  the  only  surviving  solvent  makers  of  said 
notes,  for  $6,351.61 ;  and  on  this  judgment,  execution  having 
been  duly  issued  and  levied,  more  than  $1,500  was  made  out  of 
Taylor's  property,  while  the  balance  remained  unsatisfied. 

Butt  died  in  July,  1874,  leaving  no  property,  and  no  admin- 
istration was  granted  on  his  estate.  The  complainants  made 
inquiry  for  said  eight  bonds  after  his  death,  but  w<^re  unable 
to  find  them  among  his  papers  and  effects;  and  on  further  in- 
vestigation they  discovered,  as  they  alleged,  '•  tiiat  said  eight 
bonds,  together  with  the  other  indorsed  bonds  unaccounted  for 
by  him,  were  by  him  converted  from  the  purposes  of  said  trust, 
and  turned  over  by  him  to  the  said  defendant  corporation,  the 
Bank  of  Mobile,  and  have  been  disposed  of  by  the  said  bank 
for  its  own  uses  and  purposes;  and  complainants  charge,  uj)on 
information  and  belief,  that  the  following  were  the  general  cir- 
cumstances of  the  transfer  of  forty  two  (42)  of  said  bonds  by 
said  Butt  to  said  bank :  The  said  Charles  Walsh  had  been  the 
president,  and  the  said  James  Crawford  one  of  the  most  influ- 
ential directors  of  said  bank,  fur  a  long  series  of  years;  and 
the  members  of  the  firm  of  Crawford,  Walsh,  Smith  &  Co. 
controlled  a  large  amount  of  the  stock  in  said  ])ank,  and  the 
said  firm  and  its  members  had  for  years  controlled  the  policy 
of  said  bank  in  its  business  transactions.  During  the  adminis- 
tration of  said  Walsh  as  president,  the  various  firms  with  which 
he  had  been  connected,  and  the  members  of  said  firms,  became 
largely  indebted  to  said  hank,  and  a  large  part  of  said  indebt- 
edness has  been  carried  by  renewals  for  several  years.  When 
said  firm  of  Crawford,  Walsh,  Smith  <t  Co.  l)ecame  eml)arrassed, 
in  the  fall  of  1878,  the  stockholders  of  said  bank  became 
uneasy,  on  account  of  the  close  connection  between  said  bank 
and  said  firm,  and  its  large  indebtedness,  and  instituted  an  in- 
vestigation into  the  affairs  of  said  bank.  Before  the  investiga- 
tion was  had,  and  while  the  said  Walsh  was  yet  president,  and 
the  said  James  CVawford  and, Samuel  G.  Battle  were  directors^ 
and  to  fortify  themselves  for  the  said  investigation,  the  said  C. 
AV.  Butt  placed  in  said  bank  twenty-five  (25)  of  said  indorsed 
railroad  bonds,  as  collateral  for  the  then  past-due  indebtedness 
of  said  firm  to  said  bank,  and  at  the  same  time,  or  soon  there- 
after, placed  also  seventeen  (17)  other  indorsed  bonds  of  said 
railroad  in  said  bank,  as  collateral  to  the  note  of  said  Crawford, 
AValsh,  Butt,  Battle,  and    your  orators^  for  si ((,211.03,  then 
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held  by  said  bank,  and  which  had  been  originally  negotiated, 
renewed  and  held,  without  any  collateral ;  and  your  orators  charge 
that  said  forty-two  (42)  bonds  were  placed  in  said  bank,  and 
used  by  said  Butt,  without  warrant  or  authority,  and  in  viola- 
tion of  said  trust,  of  which  said  bank  had  full  knowledge ;  and 
that  said  bank  subsequently  took  said  bonds  in  settlement  of 
the  said  past  indebtedness  of  said  firm,  or  its  members,  to  said 
bank  Your  orators  are  not  informed,  and  have  no  means  of 
knowing  the  basis  of  said  settlement,  or  the  full  particulars  of 
the  transfer  of  said  bonds  by  said  Butt  to  said  bank,  or  the  time 
when ;  but  they  aver  tliat,  before  the  death  of  said  Butt,  the 
said  bank  had  received  the  following  bonds,"  specifying  the 
numbers  of  forty-two,  "and  afterwards  the  seventeen  of  said 
bonds  placed  by  said  Butt  as  collateral  to  the  note  for  810,211, 
as  aforesaid,  were  used  in  settlement  of  said  note;  but  the  bal- 
ance of  said  bonds,  twenty-five  in  number,  were  used  by  said 
Butt  in  violation  of  his  said  trust,  and  with  the  full  knowledge 
of  the  officers  of  said  bank. as  to  the  character  of  the  estate, 
title,  property  and  trust  of  said  Butt,  and  of  your  orators,  in 
said  bonds ;  of  all  which  action  of  said  Butt,  as  to  these  bonds 
last  mentioned,  your  orators  had  no  knowledge  until  after  the 
death  of  said  Butt.  Nine  of  said  bonds  having  been  released 
to  Crawford,  Walsh,  Butt  &  Co.,  as  above  stated,  your  orators 
now  complain  and  seek  relief  as  to"  the  remaining  eight  bonds, 
which  were  left  in  Butt's  hands  for  the  security  and  protection 
of  the  note  held  by  the  Tuskaloosa  bank. 

By  interrogatories  annexed  to  the  bill,  the  defendant  was  -re- 
quired to  answer,  fully  and  particularly,  as  to  all  the  circum- 
stances under  which  it  acquired  the  bonds — "  particularly  the 
time  when  said  bonds  were  delivered  to  said  bank,  by  whom 
delivered,  and  by  whom  received ; "  also,  as  to  the  various 
transactions  between  the  bank  and  the  firms  named  in  which 
Walsh,  Crawford,  Butt  and  others  were  partners,  their  indebt- 
edness to  the  bank,  and  how  that  indebtedness  was  paid  or  com- 
promised ;  the  relations  which  Walsh  and  Crawford  sustained 
to  the  bank,  «fec.  As  to  these  several  matters,  the  substance  of 
the  answer  is  contained  in  the  following  statements:  "This  de- 
fendant saith,  that  the  said  Charles  Walsh  was,  and  had  been 
for  several  years  prior  to  the  11th  December,  1873,  the  presi- 
dent of  this  defendant  corporation,  and  the  said  James  Craw- 
ford was  and  had  been  one  of  its  directors,  and  each  of  them 
owned  a  considerable  number  of  shares  of  the  stock  of  said 
corporation  ;  and  some  of  the  other  partners  of  the  late  firm 
of  Crawford,  Walsh,  Smith  &  Co.  were  also  owners  of  stock 
in  said  corporation  ;  and  the  said  Walsh  as  president,  and  said 
Crawford  as  director,  during  that  time  did  have  considerable 
influence  in  controlling  the  policy  and  business  of  said  corpora- 
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tion ;  and  the  said  Walsli  and  Crawford  individually,  and  the 
said  late  mercantile  firms  of  Crawford,  AValsh,  Smith  &  Co. 
and  Crawford,   Walsh,  Butt  &  Co.,  of   each   of    which   said 
"Walsh  and  (.rawford  were  partners,  did  respectively  become  in- 
debted   to   said   corporation    in    large   amounts,  and   were   so 
indebted  on  and  prior  to  the  11th  day  of  December,  1873. 
Some  time   during  the  fall  of    the   year  1873,  the  said  firm 
of    Crawford,    Walsh,    Butt    ik    (.o.    became   embarrassed    in 
its  business ;  and  a  meeting  of  the  stockholders  of  this  defend- 
ant corporation  was  called  and  held  at  the  instance  of  the  stock- 
holders, and  a  committee  was  then  appointed  to  investigate  its 
affairs.     When  said  committee  was  a})pointed,  said  Walsh  was 
president,  and  said  Crawford  and  Samuel  (t.  Battle  were  direc- 
tors of  said  bank  ;  but  some  short  time  thereafter,  to-wit,  on  the 
11th  December,  1873,  said  Walsh  resigned  his  office  of  ])resi- 
dent,  and  also  as  one  of  the  directors  of  said  l)ank,  and  said 
C'rawford  also  then  resigned  his  office  as  one  of  the  directors, 
and  said  resignations  were  accepted  ;  and  since  that  date,  to-wit, 
the  llth  December,  1873,  the  said  Walsh  has  not  been  either 
the  president  or  a  director  of  said  bank,  and  the  said  Crawford 
has  not  been  a  director.     The  said  Samuel  (t.  Battle  continued 
to  be  a  director  until  some  time  in  January,  1^74.  but  has  not 
l)een  one  since  that  time.     Before  and  on  said  llth  December, 
1873,  said  Crawford,  Walsh,  Butt  <k  Co.  were  largely  indebted 
to  this  defendant,  for  moneys  obtained  by  them  from  this  de- 
fendant by  over-drafts  of  their  account ;  and'being  so  indebted, 
they  were  called  upon  and  required  \o  pay  their  said  indebted- 
ness ;  and  afterwards,   and  after  said  Walsh  had  ceased  to  be 
a  director  of  said  bank,  some  time  in  the  month  of  December, 
1873,  said  Crawford,  Walsh,  Butt  iV:  Co.  agreed  to  transfer  and 
deliver  to  this  defendant,  and  'this  defendant  agreed  to  receive 
from  them,  in  part  payment  of  their  said  indebtedness,  a  num- 
ber of  l)onds,  among  which  were  twenty -five  bonds  of  the  said 
railroad  company,  indorsed  l)y  the  State,  at  a  i-ate  and  price  to 
be  agreed  on  between  them  and  this  defendant :  and  shortly  af- 
terwards, to-wit,  on  the  27th    Deceml>er,  ls73,  this  defendant 
agreed  with  them  to  take,  and  did  then  take  said  twenty-five 
bonds,  in  part  payment  of  said  indebtedness,  at  the  rate  of  fifty 
cents  on  the  dollar,  which  was  more  than  the  market  value  of 
said  bonds:  and  after  deducting  said   payment,  and  all  other 
payments  made  to  this  defendant  on  account  of  said  indel>ted- 
ness,  said  Crawford,  Walsh,   Butt  &  Co.  continued  to  be,  and 
are  now,  largely  indebted  to  this  defendant.     Prior  to  that  time, 
seventeen  similar  bonds  had  been  delivered  to  this  defendant,  as 
collateral  security  for  said  note  of  ^10,211.03  held  by  this  de- 
fendant ;  which  said  bonds  were  subsequently,  by  agreement  of 
the  parties,  taken  by  this  defendant  in  absolute  payment  of  said 
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note ;  and  said  seventeen  bonds,  as  also  said  tweutj-five  bonds, 
have  since  been  exchanged  by  this  defendant  for  other  new 
bonds  of  said  railroad  company.  This  defendant  does  not  know 
the  numbers  of  said  twenty-five  bonds  so  delivered  to  it  by  said 
Crawford,  Walsh,  Butt  &  Co.,  nor  whether  they  were  the  same 
bonds  described  in  the  bill ;  and  defendant  insists  on  due  proof 
of  the  numbers  and  identity  of  said  bonds,  if  material.  This 
defendant  denies  that,  at  or  before  the  time  when  it  took  any 
of  said  bonds  as  aforesaid,  it  had  any  notice,  knowledge,  infor- 
mation or  belief,  that  the  complainants,  or  either  of  them,  had 
or  claimed  any  right  or  interest  whatever  in  said  bonds,  or  any 
of  them,  or  that  said  bonds  had  ever  been  held  by  said  Butt 
upon  or  for  the  trnsts  or  purposes  alleged  in  said  bill ;  and  fur- 
ther answering,  on  information  and  belief,  defendant  denies 
that  any  of  its  officers  had  any  such  notice,  knowledge,  or  infor- 
mation. This  defendant  further  saith,  that  said  twenty-five 
bonds  so  received  by  it  were  not  due  when  so  received  by  it, 
and  were  in  the  usual  form  of  railroad  coupon  bonds ;  and  this 
defendant  is  advised,  and  insists,  that  said  bonds  were,  in  their 
nature  and  legal  effect,  negotiable  securities,  which  would  pass 
by  delivery  to  any  ho?ia  fide  purchaser  for  value,  free  and  dis- 
charged from  any  secret  trust  therein.  And  for  further  de- 
fense to  said  bill,  this  defendant  j)leads,  that  it  is  a  hona  fide 
purchaser  and  holder  of  said  bonds  for  a  valuable  consideration, 
before  said  bonds  became  due,  and  without  any  notice  of  the 
alleged  interest  or  claim  of  the  complainants  in  or  to  the  same." 
The  bonds  of  the  railroad  company,  as  shown  by  an  exhibit 
to  the  deposition  of  F.  B.  Clark,  were  in  the  following  words, 
omitting  the  heading  and  the  State  indorsement :  "  Know  all  men 
by  these  presents,  that  the  Mobile  and  Alabama  Grand  Trunk 

Railroad  Company  is  indebted  to ,  or  bearer,  in  the  sum 

of  one  thousand  dollars  (^1,000),  in  American  gold  coin,  for 
value  received  ;  whicli  sum,  the  said  Mobile  and  Alabama  Grand 
Trunk  Railroad  Company  hereby  promises  and  agrees  to  pay  to 

,  or  bearer,  in  American  gold  coin,  on  the  presentation 

of  this  bond  at  the  office  or  agency  of  the  said  company  in  the 
city  of  Kew  York,  on  the  first  day  of  January,  A.  D.  1900  ; 
and  the  said  Mobile  and  Alabama  Grand  Trunk  Railroad  Com- 
pany hereby  promises  and  agrees  to  pay  interest  on  said  sum,  in 
American  gold  coin,  at  the  rate  of  eight  percent  per  anniun, 
semi-annually,  free  from  United  States  income  tax,  on  the  first 
day  of  January  and  July,  in  each  and  every  year  ensuing  the 
date  hereof,  until  said  principal  sum  shall  be  paid,  upon  the 
presentation  and  delivery  of  the  coupons  hereto  annexed,  at  the 
office  or  agency  aforesaid,  as  they  severally  become  due  and 
payable.  This  bond  is  one  of  a  series  of  like  tenor  and  date, 
issued  in  consecutive  numbers  by  the  authority  of  the  board  of 
Vol.  lxx. 


1881.]  OF  ALABAMA.  207 

[Reid  V.  Bank  of  Mobile.] 

directors  of  the  said  Mobile  and  Alabama  Grand  Trunk  Tlail- 
road  Company,  in  accordance  with  its  charter,  fur  a  loan  of  six- 
teen thousand  dollars  per  mile  of  the  railroad  of  said  ('(inipany  ; 
and  the  holder  is  entitled  to  the  security  to  be  derived  from  a 
deed  of  triist,  bearing  even  date  herewith,  on  the  said  railroad, 
and  on  the  rights,  property  and  franchises  of  every  description 
of  said  company,  conveying  the  same  to  David  i^olomon,  of 
Xew  York,  and  Charles  Walsh  and  "W.  D,  Dunn,  of  Mobile, 
Alabama,  to  secure  the  payment  of  said  bonds  and  the  interest 
on  the  same.  The  bonds,  of  wliich  this  is  one,  are  indorsed  on 
behalf  of  the  State  of  Alabama,  only  as  and  after  the  company 
hsis,  from  time  to  time,  finished,  completed,  and  e<juipped  as  a 
first-class  railroad,  sections  first  of  twenty  miles,  and  afterwards 
of  five  miles  each,  of  the  road  for  which  the  bonds  are  issued, 
and  to  the  extent  of  only  sixteen  thousand  dollars  per  mile  of 
such  finished,  completed,  and  equipped  railroad  ;  and  upon  all 
this  there  is  a  first  lien,  as  well  as  the  guarantee  (  f  )  of  the 
State  for  the  payment  of  said  indorsed  bonds  and  their  coupons. 
This  bond  can  be  registered  and  made  payable  by  transfer  only 
oii  the  books  of  the  said  railroad  companv.  Tn  witness  wliere- 
of,"  &c. 

The  bill  was  amended,  after  demurrer  sustained  for  want  of 
necessary  ])arties,  by  making  the  First  National  l^aiik  of  Tuska- 
loosa  a  party  complainant,  and  by  brin2:ing  in  as  defendants  the 
assignees  in  bankruptcy  of  Crawford,  Walsh,  and  others.  The 
chancellor  held  that  tiie  i)ill,  as  amended,  contained  e(juity,  and 
showed  a  valid  trust  which  the  court  would  recogni/.e  and  en- 
force; but,  on  final  hearing,  on  pleadings  and  proof,  he  further 
held  that  the  defendant  bank  was  entitled  to  pnttection  as  a 
hand  jide  ])urc}iaser  for  valuable  consideration  witliout  notice, 
and  therefore  <Hsmissed  the  l)ill.  From  this  decree  the  com- 
plainants appeal,  and  here  assign  it  as  error. 

G.vvLoiti)  B.  Cr.AKK  6i:  F.  B.  Ct.akk,  .Jr.,  for  appellants.— A 
valid  trust  in  personal  property  may  be  created  bv  parol. — Per- 
ry on  Trusts,  jj  86;  Joues.  r.  Shaddnel\  41  Ala.  'if)2.  The  trust 
and  its  terms,  and  a  violation  thereof  l)V  the  trustee,  are  clearly 
proved  as  alleged;  and  the  trust  funds  are  distinctly  traced  into 
the  possession  of  the  defendant  bank.  This  makes  out  -a  j>ri)na 
facie  case  against  the  bank,  and  renders  it  liable  for  the  trust 
funds  so  used  and  converted,  unless  it  can  discharge  itself  by 
some  affirmative  defense;  and  the  exchange  (jf  the  particular 
bonds  for  others  does  not  affect  this  liabilitv. — Perrv  on  Trusts, 
^g  217,  345,  828,  835;  C<H)k  r.  Tvlh'.s,  18 'Wallace,' 882;  Jo?)e.s 
V.  S/iaddoek,  supra.  The  defense  set  up  by  the  bank  is  a  plea 
of  bona  fide  purchase  of  the  legal  title,  for  valuable  considera- 
tion, witliout  notice,  in  the  regular  course  of  business;  and  the 
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material  questions  are,  whether  this  defense  is  sufficiently 
pleaded,  and  whether  it  is  proved.  To  sustain  this  defense,  the 
party  pleading  it  must  set  out  the  particulars  of  his  purchase ; 
must  show  that  he  acquired  by  it  the  legal  title,  or  an  older 
equity ;  that  his  purchase  was  made  in  good  faith,  in  the  due 
course  of  business,  for  a  valuable  consideration  actually  paid ; 
must  positively  deny  notice,  and  negative  every  fact  from  which 
notice  might  be  imj^lied ;  and  all  these  things  must  be  both  al- 
leged and  proved. — Boone  V.  Chiles,  10  Peters,  177;  Johm-on 
V.  Toulmm,  18  Ala.  50;  Ledhetter  v.  Walker,  31  Ala.  175; 
Perry  on  Trusts,  §  219. 

The  plea  and  answer,  when  taken  in  connection  with  the  spe- 
cific allegations  and  charges  of  the  bill,  are  clearly  defective  and 
insufficient  to  make  out  this  defense ;  and  the  proof  is  even 
more  defective,  when  considered  in  connection  with  the  admitted 
facts.  The  bill  charged  that,  at  the  time  these  bonds  came  into 
the  possession  of  the  bank,  Walsh  was  its  president,  and  Craw- 
ford an  influential  director ;  that  Walsh  had  almost  tinlimited 
control  over  the  affairs  of  the  bank ;  that  the  bank  held  one  of 
the  secured  notes ;  that  Walsh  had  full  knowledge  of  the  trust, 
being  himself  one  of  the  beneficiaries,  while  his  partner  was  the 
trustee ;  and  all  these  facts,  from  which  notice  will  be  implied, 
are  substantially  admitted.  It  is  a  legitimate  inference  from 
these  facts,  that  these  bonds  were  taken  for  the  bank,  from  Butt, 
either  by  Walsh,  or  by  Crawford ;  and  this  inference  is  strength- 
ened by  the  defendant's  persistent  failure  to  answer  the  pointed 
interrogatory,  ''Who  received  these  bonds  on  behalf  of  the 
bank ;!"  In  view  of  these  circumstances,  it  is  submitted,  the 
bank  is  chargeable  with  notice  at  the  time  when  it  acquired  the 
bonds. —  Duncan  v.  Jourlan,  15  Wallace,  165  ;  Perry  on  Tmists, 
Jj§  219,  S28.  If  the  bank  once  had  notice,  a  mere  change  in 
its  officers  and  agents,  and  the  personal  ignorance  of  the  new 
officers,  will  not  enable  it  to  plead  a  want  of  notice. 

The  bonds  were  not  taken  by  the  bank  for  valuable  consider- 
ation, nor  in  the  regular  course  of  business.  They  were  first 
taken  as  collateral  security  for  a  pre-existing  debt,  ;is  to  which 
it  is  not  even  shown  that  forbearance  or  extension  was  gi'anted  ; 
and  were  afterwards  taken  in  part  payment,  at  the  rate  of  fifty 
cents  on  the  dollar,  when  the  debtors  were  known  to  be  hope- 
lessly insolvent. — Fenoallle  v.  Hamilton.,  35  Ala.  319;  Perry 
on  Trusts,  Jj^  217,  829.  Nor  did  the  bank  acquire  by  the  trans- 
fer the  legal  title  to  the  bonds.  It  is  not  shown  that  the  trans- 
fer was  in  writing,  nor  that  it  was  entered  on  the  books  of  the 
railroad  company,  in  accordance  Avith  an  express  stipulation  on 
the  face  of  the  bonds ;  and  the  bonds  were  not  commercial  pa- 
per, or  negotiable  and  transferrable  by  delivery  only,  either  by 
common  law,  or  by  statutory  provision. — Blackmail  c.  Lehman^ 
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Burr  i&  Co.,  63  Ala.  547 ;  Code,  §^  2094-95 ;  AYait's  Actions  & 
Defenses,  vol.  1,  pp.  535,  573.  The  insertion  of  negotiable 
words,  in  an  instrument  which  is  not  by  law  negotiame,  does 
not  cliange  its  legal  character. — Clark  v.  Farmers'  Manufa<^(j 
Co.,  15  A^'endell,  256;  1  Wait's  Act.  &  D.  561,  574.  Nor  are 
the  rights  of  the  parties  in  this  case  at  all  affected  by  the  fact 
that  the  bonds  and  coupons  are  made— payable  in  New  York. 
The  bonds  were  transferred  here,  by  and  between  })er8on8  re- 
siding here ;  the  trust  was  created  here ;  the  remedial  jurisdic- 
tion of  our  courts  is  asked,  and  the  rights  of  the  parties  are  to 
be  determined  by  our  statutes. — Lowrifs  Adrn' r  o.  Western 
Banl;  7  Ala.  121;  1  Dan  Neg.  Instr.  §^  864,  899;  19  N.  Y. 
436. 

Wm.  G.  Joxks,  contra. — The  bonds  are,  unquestionably,  ne- 
gotiable securities,  and  are  not  due  until  the  year  19n<>;  and  a 
purchaser  of  such  bonds  in  good  faith,  for  valuable  considera- 
tion, without  notice  of  any  secret  trust,  or  other  defect  in  the 
title  of  the  transferror,  takes  them  free  and  dischai'ged  of  any 
such  trust. — 1  Dillon  on  Municipal  C\>r])()rations,  Jj  465,  note  1, 
and  cases  cited;  1  Story's  Equity,  >jjj  409,  411 ;  Daniell  on  Ne- 
gotiable Instruments,  "5^§  1492,*^  141»9,  1500;  1  Wallace,  83. 
Taking  them  in  payment,  or  part  payment  of  a  pre-existing 
debt,  is  a  purchase  for  value. — Story  on  Bills.  ^Jj  188,  192;  1 
Parsons  on  Bills  and  Notes,  219,  221,  257;  2  /Ik  P2;  Ban/.- of 
Mobile  V.  Ilall,  6  Ala.  639;  Barney  v.  Earle,  13  Ala.  112. 
Tlie  evidence  clearly  shows  that  the  bank  took  these  bonds  in 
good  faith,  in  part  payment  of  an  existing  de])t,  and  at  more 
than  tlieir  market  value ;  and  that  this  was  done  after  Walsii 
had  ceased  to  be  either  president  or  director,  having  j)reviously 
resigned.  Even  if  Walsh  had  been  president  at  that  time,  his 
knowledge  of  the  alleged  trust,  not  being  ac<|uire<l  in  his  otti- 
eial  capacity,  or  in  the  transaction  of  business  for  the  bank, 
W(juld  not  charge  it  with  notice. —  Terrell  >'.  Bram-Ji  Haul'.  12 
xVla.  5t>2;  Story  on  Agency,  §><  140  et  seq. 

J^RICKELL,  Q.  J. — The  evidence  leaves  no  room  for  doubt 
that  the  bonds  of  the  Mobile  and  Alabanui  Grand  Trunk  Bail- 
road  Company  were  held  by  Butt  as  a  trustee  to  secure  and 
protect  tiie  a})pellants  from  liability  on  the  promissory  note  to 
wliich  they  were  parties,  held  i)y  the  First  National  Iiank  of 
Tuskaloosa.  It  was  a  breacii  of  duty,  and  a  violation  of  tlie  con- 
tidence  reposed  in  him,  without  the  consent  <»f  the  ajipt'llants, 
to  apply  these  bonds  for  any  other  purpose  than  that  of  reh'ev- 
ing  them  from  liability  on  that  note.  Pledging  them  as  collat- 
eral security,  or  making  an  appropriation  of  them  for  the  pay- 
ment of  his  own  debt,  or  the  debts  of  a  partnership  of  which 
14 
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he  was  a  member,  was  a  wrongful  conversion,  rendering  him 
chargeable  with  the  value  of  the  bonds  at  the  time  of  such  con- 
version. It  is  the  right  of  the  appellants  to  follow  the  bonds,  or 
the  proceeds  into  which  they  may  have  been  changed,  in  the 
hands  of  all  others  than  purchasers  for  a  valuable  consideration 
without  notice  of  the  trust,  and  into  the  hands  of  such  purchas- 
ers, if  the  bonds  are  not  to  be  taken  as  negotiable  paper. 

The  bonds  are  payable  to  bearer,  as  are  the  coupons  attached 
for  the  interest  semi-annually,  at  the  office  or  agency  of  the 
railroad  company  in  the  city  of  Xew  York  ;  and  in  this  respect 
differ  from  the  bonds  of  the  city  of  Troy,  which  were  the 
subject  of  litigation  in  the  case  of  Blackman  v.  Lehman^  iJurr 
&  Co.,  63  Ala.  547,  which  were  payable  in  this  State.  It  was, 
therefore,  with  a  view  to  the  law  of  Xew  York,  and  with  the 
intention  that  law  should  govern  and  control  as  to  the  charac- 
ter and  operation  of  the  bonds,  it  must  be  intended  they  were 
issued.  By  the  general  commei'cial  law,  which,  it  is  presumed, 
prevails  in  Xew  York,  and  which  prevails  here,  so  far  as  not 
changed  by  statute,  bonds  of  this  character,  when  expressed  in 
negotiable  words,  are  clothed  with  all  the  attributes  of  commer- 
cial paper — they  pass  by  delivery,  and  in  the  hands  of  a  holder 
acquiring  them  for  value  before  due,  without  notice,  are  not 
subject  to  equities  with  which  they  were  affected  as  Ijetween 
the  original  parties,  or  wliile  in  the  hands  of  a  party  holding  in 
trust. — 2  Dan.  Neg.  Inst.  §§  1500  et  seq.  They  derived  much 
of  their  value  from  lieing  impressed  with  this  legal  character 
and  their  capacity  of  passing  by  mere  manual  delivery.  De-' 
prived  of  this  character  and  capacity,  they  Avonld  not  subserve 
the  purposes  for  which  they  are  generall}'  issued, — the  conven- 
ient and  s])eedy  raising  of  money  for  the  promotion  and  aecom- 
plisliment  of  the  objects  of  the  corporation. 

When,  however,  it  is  shown  that  a  negotiable  instrument  has 
been  misaj)plied — that  it  has  been  parted  witli  wrongfully,  by 
one  having  its  custody,  and  in  fraud  of  the  rights  of  the  true 
owner — the  party  claiming  protection  as  a  hona  jide  holder,  as 
against  tlie  true  owner,  must  show  that  he  acquired  it  for  a  val- 
uable consideration,  in  the  usual  course  of  trade,  without  knowl- 
edge of  any  defect  or  infirmity  in  the  title  of  his  transferror. 
liofis  V.  JJ/'hikard,  35  Ala.  434.  When  that  appears,  he  has  a 
valid  title,  which  can  not  be  defeated  by  the  fraud  of  the  trans- 
ferror, nor  by  Cfpiities  affecting  his  title. 

It  is  not  necessary  to  inquire,  whether  the  appellee  could  be 
regarded  as  a  hona  fide  holder,  entitled  to  protection  against 
the  equities  of  appellants,  so  long  as  these  bonds  were  held  as 
collateral  security  for  a  pre-existing  del)t.  In  this  State,  it  has 
been  for  a  long  time  a  settled  doctrine,  that  taking  commercial 
paper  as  collateral  security  for  a  })re-existing  debt,  though  in- 
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diligence  or  forbearance  is  granted,  will  not  constitute  a  pur- 
chaser for  value. — FenoviUe  v.  Hamilton^  85  Ala.  819,  and au- 
thorities  cited.  We  are  aware  that  tiiis  doctrine  is  in  conflict 
with  the  great  weight  of  authority,  and  uj)on  its  discussion  we 
do  not  now  enter.  Subsequently,  the  bonds  were  taken  in  pay- 
ment of  the  debt,  at  their  full  value.  Keceiving  negotiable  pa- 
per in  payment  of  a  precedent  debt,  catL>iot  be  distinguished 
from  purchasing  it  with  money,  or  taking  it  in  payment  of 
property  sold ;  and  when  it  is  so  received,  it  is  taken  in  the 
usual  course  of  trade,  and  the  holder  is  entitled  to  protection. 
Ba)}k  of  MoVde  v.  Hall,  (5  Ala.  689. 

It  is  only  notice  of  the  equity  of  the  appellants,  or  notice  of 
the  infirmity  of  the  title  of  the  ti^nsferror,  which  will  now  af- 
fect the  title  of  the  ap])ellee.  It  is  true  that  Walsh,  the  presi- 
dent, and  (^rawford,  a  director  of  the  bank,  when  these  bonds 
iirst  came  to  its  possession  as  collateral  security,  had  full  knowl- 
edge that  they  M'ere  held  in  trust  by  Butt,  jind  of  the  ecpiities 
of  the  appelliints  now  asserted.  J^ut  it  is  a])])arent  they  did  not 
acquire  such  knowledge  while  acting  in  their  respective  official 
capacities,  or  while  transacting  business  for  the  bank.  It  was 
ac<]uired  in  tiie  course  of  business,  and  in  transactions,  with 
which  the  l)aTik  had  no  concern.  There  was  no  communication 
of  it  to  any  officer  of  the  baid-c,  nor  was  there  of  any  fact  which 
W(^uld  have  excited  iiujuiry  or  sus|)icion.  Xotice  to  an  agent, 
in  the  course  of  transactions  for  which  he  was  employed,  oper- 
ates as  notice  to  the  ]irincipal;  and  the  rule  is  as  applicable  to 
corporations  as  to  individuals. — J.iicas  v.  Banl'  of  Jfarien, 'i 
Stew.  821 ;  Ten-ell  v.  Be.  Baetk  of  Moh'de,  12  Ala'.  5(»2;  2fun- 
dinev.  PHts^  14  Ala.  84-;  Pepper  e.  Georye,  .51  Ala.  190.  It 
is  not  the  private  individual  knowledge  of  the  officer  of  a  cor- 
poration, ac(juired  in  the  transacti<»n  of  his  own  i)usiness,  while 
dealing  as  if  he  had  no  official  relation  to  the  corpoi'ation,  that 
will  0]>erate  as  notice. — Ang.  &:  Ames  Corp.  ^^Jj  8(1.5,  809;  Ter- 
rell  r.  Br.  Bdnl'  rif  Moh'de^  snjrra.  It  is  oidy  knowledge  ac- 
quired while  he  is  engaged  within  the  scope  of  his  duty  and 
])Ower  in  the  business  of  the  corporation,  that  can  be  im])uted 
as  notice  to  the  latter. 

Such  being  the  aspect  of  the  case,  we  concui"  with  the  chan- 
cellor, that  the  appellee  is  entitled  to  protection  as  a  holder  for 
value,  against  the  equity  oi  the  appellants;  and  the  decree 
must  l)e  affirmed. 
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Alexander  v,  Alexander. 

£Ul  in  Equity  hy  Legatees  and  Distributees^  for  Account  and 
Settlement  hy  Execute^'  and  Administrator. 

1.  Settlement  of  accounts  of  executor  or  administrator  occupying  antag- 
onistic relations. — When  an  executor  or  administrator  becomes  also  the 
personal  representative  of  a  deceased  distributee  of  the  estate,  he  can 
not,  on  account  of  these  antagonistic  relations,  make  a  valid  .settlement 
of  his  accounts  in  the  Probate  Court ;  and  such  attempted  settlement 
being  void,  although  an  administrator  ad  litem  was  appointed  to  repre- 
sent the  distributee's  estate  (Rev.  Code,  §  1998),  the  parties  interested  in 
that  estate  may  afterwards  maintain  a  bill  in  equitj-  to  compel  a  settle- 
ment of  the  executor's  accounts. 

2.  When  distributees  may  sue,  without  administration. — When  all  the 
debts  against  a  decedent's  estate  have  been  paid,  and  no  other  act  of  ad- 
ministration is  necessary  than  the  making  of  final  settlement  and  distri- 
bution, the  distributees  maj',  without  the  appointment  and  intervention 
of  an  administrator  de  bonis  non,  maintain  a  bill  in  equity  to  compel  a 
settlement  and  distribution  of  an  estate  in  which  their  ancestor  was  a 
distributee. 

Appe.vl  from  tlie  Cliancerj  Court  of  Dallas. 

Heard  before  the  Hon.  N.  S.  Gkaham. 

The  bill  in  this  case  was  iiled  on  the  16th  Xoveraber,  1880, 
by  Joseph  L.  Alexander  and  others,  as  distributees  of  the  es- 
tate of  Dewitt  C.  Alexander,  deceased,  and  legatees  under  his 
will,  against  John  D.  Alexander,  as  executor  of  the  last  will 
and  testament  of  Joseph  M.  Alexander,  deceased,  and  also  as 
administrator  de  honis  non  of  said  estate  by  subsequent  appoint- 
ment, and  against  the  other  persons  interested  as  distributees  in 
the  estate  of  said  Joseph  M.  Alexander;  and  sought  to  compel  a 
settlement  of  the  accounts  of  said  John  D.  Alexander,  both  as 
executor  and  as  administrator  de  honis  non.,  and  to  remove  the 
settlement  of  the  estate  into  equity.  It  appears  from  the  alle- 
gations of  the  bill,  with  the  accompanying  exhibits,  that  said 
Joseph  M.  Alexander  died  in  Marengo  county,  where  he  re- 
sided, in  March,  1865,  having  executed  his  last  will  and  testa- 
ment, which  was  duly  admitted  to-  probate  in  that  county  on 
the  24th  April,  1865  ;  and  on  the  same  day  letters  testamentary 
thereon  were  duly  granted  to  John  D.  and  Dewitt  Q.  Alexan- 
der, two  of  the  persons  named  as  executors,  who  were  sons  of 
the  testator,  and,  by  the  terms  of  the  will,  they  were  relieved 
from  giving  bond.  The  parties  interested  under  the  will  of 
said  testator  were  his  two  sons,  who  qualified  as  executors,  and 
the  children  of  a  deceased  daughter;  and  there  were  also  some 
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special  legacies,  which  require  no  notice.  Dewitt  C.  Alexan- 
der took  no  active  part  in  the  administration  of  the  estate,  but 
confided  tlie  entire  management  and  control  to  his  brother  and 
co-executor;  and  lie  died  on  the  31st  October,  1865,  leaving  a 
widow  and  several  children,  as  the  parties  interested  in  his  es- 
tate. By  the  last  will  and  testament  of  said  Dewitt  C.  Alex- 
ander, said  John  D.  Alexander,  his  brother,  was  appointed  his 
executor;  and  his  will  was  duly  admitted^to  probate  on  the 
22d  January,  1860,  and  letters  testamentary  were  granted  to  the 
said  John  D.  Alexander  on  the  same  day. 

John  ]).  Alexander  continued  to  act  as  the  personal  repre- 
sentative of  both  estates,  by  virtue  of  his  appointments  as  ex- 
ecutor, and  made  several  partial  settlements  as  executor  of  his 
father's  estate;  and  on  the  17th  May,  1869,  he  filed  his  accounts 
and  vouchers  for  a  final  settlement  of  his  accounts  as  such  ex- 
ecutor, and  the  court  appointed  tlie  14th  June,  1869,  as  the 
day  for  the  settlement,  and  appointed  a  guardiijn  ad  /item,  to 
represent  the  interests  of  an  infant  li^ijateo  and  distributee, 
and  a  special  adniinistr.itor  ad  litein  to  represent  the  estate  of 
said  Dewitt  C.  Alexander;  and  on  that  day  rendered  a  decree, 
a  copy  of  which  was  made  an  exhibit  to  the  bill,  as  follows: 

"  This  day  came  on  to  be  heard  the  account  of  John  D.  Alex- 
ander, as  the  executor  of  the  last  will  of  Joseph  M.  Alexander, 
deceased,  for  a  final  settlement  of  his  administration  of  the 
said  estate  under  the  will;  and  thereupon  comes  the  said  exec- 
utor, and  also  Thomas  J.  P'oster,  acting  as  guardian  ad  litrmior 
Joseph  I).  Smith,  a  minor  legatee  under  the  said  will,  and  as 
special  administrator  for  the  estate  of  Dewitt  C.  Alexander, 
and  Albert  A,  Smith,  a  legatee  under  the  said  will,  in  his  own 
proper  person.  And  it  appears  to  the  court  that,  on  the  ITth 
day  of  May,  1869,  the  said  executor  filed  in  this  court  his  said 
account  and  vouche!*s,  with  the  names  of  the  heirs  of  the  said 
decedent  and  legatees  under  his  will,  and  places  of  residence, 
with  a  statement  of  tluTse  married  and  under  age ;  and  that  this 
day  was  appointed  for  hearing  the  same,  and  thut  notice  there- 
of has  been  given,  for  three  successive  weeks,  in  the  Smifhern 
liejnihlican  •  and  it  further  appears  tliat  said  Thomas  J.  Fos- 
ter is  the  legal  and  duly  appointed  guardian  ad  I'dtm  for  the 
said  county ;  and  that  he  was  duly  appointed  said  special  ad- 
ministrator, and  accepted ;  and  that  he  is  present,  representing 
the  interests  of  said  Joseph,  and  the  interests  of  the  estate  of 
D.  C,  on  the  settlement ;  and  that  the  Soidheim  Rejmhlican  is 
a  newspaper  published  in  this  county,  and  the  legal  one  for  the 
publication  of  said  notice;  and  that  the  said  Joseph  ^[.  died, 
leaving  him  surviving,  as  his  only  heirs  at  law,  the  said  John 
D.  and  Dewitt  C.  Alexander,  who  were  his  sons,  and  the  said 
Joseph  D.,  who  is  a  minor  under  twenty-one  years  of  age,  and 
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Albert  A.  Smith,  and  Susan  R.  Anderson,  wlio  intermarried  in 
1856  with  WilHam  L.  Anderson  ;  that  thev  are  grand-children 
of  the  said  decedent ;  and  that  the  said  D.  C.  is  dead,  and  the 
said  John  D.  is  his  sole  acting  executor ;  that  all  the  surviving 
legatees  live  in  the  said  county  ;  that  the  said  Joseph  M.  exe- 
cuted a  will,  disposing  of  his  entire  estate  subject  to  distribu- 
tion ;  and  that  the  said  will  was  duly  admitted  to  probate  in 
this  court ;  and  that  the  said  John  D.  is  the  sole  acting  execu- 
tor thereof  :  Thereupon,  the  court  proceeded  to  audit  and  ex- 
amine tlie  said  account ;  and  it  appearing  to  the  satisfaction  of 
the  court  that  the  said  executor  has  fully  accounted  for  all  the 
assets  of  said  estate  which  have  come  into  liis  hands,  and  his 
liabilities  thereto  for  which  he  is  in  any  wise  liable, — it  is  now 
considered  and  determined  by  the  court,  that  the  said  account 
for  a  final  settlement  be  stated  thus :  that  the  said  executor  of 
the  will  of  said  Joseph  M.  shall  be  charged  with  the  sum  of 
812,1:19. 94,  and  is  allowed  a  credit  against  said  sum  of  $8,970.- 
97 ;  that  there  remains  against  him,  in  favor  of  said  estate,  the 
sum  of  $3,448.97,  in  legal-tender  notes  of  the  United  States. 
It  further  appears  that,  of  the  said  sum  of  $12,419.94,  so 
charged,  §10,870.12  is  the  balance  ascertained  by  this  court  to  be 
against  the  said  executor  on  a  settlement  made  on  the  22d  Au- 
gust, 1867,  but  that,  of  this  sum,  it  is  now  ascertained  by  the 
court  that  the  said  executor  never  received  the  sum  of  s4,292.- 
91,  and  is  not  properly  chargeable  therewith;  and  that  the  said 
balance  of  Sl2,419.94  is  now  credited  by  the  said  sum  of  $4,- 
292.91;  and  that  the  error  committed  in  the  said  settlement  is 
now  corrected  by  the  allowance  of  a  credit  to  said  executor  of 
the  said  sum  of  S4,292.91,  leaving  the  said  balance  of  83,448.97 
as  the  full  balance  due  to  said  estate  from  said  executor.  It 
further  appears  that  the  said  Albert  A.  and  Joseph  D.  Smith 
are  entitled,  under  the  said  will,  to  a  legacy  of  eifflit  thousand 
dollars  in  cash ;  and  that  the  said  Albert  has  attained  the  age 
of  twenty-one  years ;  and  that  the  said  executor  has  paid  out 
of  said  legacy,  for  his  maintenance  and  education,  and  to  him, 
at  sundry  times,  since  he  attained  the  age  of  twenty-one  years, 
the  sum  of  81,499.26,  which  is  a  proper  credit  against  his  share 
of  the  said  legacy ;  and  that  he  has  paid  out,  for  the  mainte- 
nance and  education  of  the  said  Joseph  D.,  out  of  his  interest 
in  said  legacy,  the  suin  of  82,049.35,  which  is  a  proper  credit 
against  his  share  of  said  legacy ;  and  that  the  said  payments 
have  been  made  at  sundry  times  since  June,  1865;  and  that 
the  said  sums  (81.499.26  and  82,049.35)  are  included  in  said 
sum  of  88,970.97 ;  it  is  therefore  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  said  account,  as  thus  stated,  be 
allowed  by  the  court  as  a  final  settlement  of  the  administra- 
tion of  the  estate  of  the  said  Joseph  M.,  under  the  will,  by  the 
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said  John  D.,  and  that  it  be  recorded  as  sncli.  It  is  further 
ordered,  and  adjudged,  and  decreed,  tliat  the  said  })ayinents  to 
and  for  the  said  Albert  be  credited  a<;ainst  his  sliare  of  the  said 
legacy,  and  as  payments  tliereon  ;  and  that  the  said  payments 
for  tlie  said  Joseph  D.  be  credited  against  liis  sliare  (»f  the  said 
legacy,  and  as  payments  thereon.  It  further  ap])ears  that  the 
said  executor  has  filed  in  this  court  a  list  of  the  assets  and 
property  of  the  said  estate,  and  belongin^t-*lieretf),  as  a  part  of 
nis  said  account ;  and  that  said  estate  is  not  fully  administered 
— that  there  are  assets  belonging  thereto  not  collected,  and  lands 
not  sold  ;  and  that  there  are  legacies  not  yet  fully  paid  ;  and  that 
said  estate  can  not  be  now  fully  closed  and  administered.  It 
further  appears  that  there  has  been  no  other  administrator  of 
the  said  estate  appointed,  and  that  there  is  no  other  execu- 
tor of  the  said  will  now  living;  and  that  the  said  John  D.,  as 
executor  of  the  will  of  the  said  Joseph  M.,  has  this  day  filed  in 
this  court  his  written  resignation  of  the  said  office  of  executor  of 
the  said  will,  and  the  same  has  been  by  the  court  received, 
liled,  and  recorded,  and  the  said  executor  is  hereby  discharged 
from  the  said  office.  It  is  therefore  ordered,  adjudged,  and  de- 
creed, that  the  said  executor  has  thus  fully  closed  up  his  said 
administrarion  ;  that  he  deliver  the  said  assets,  and  pay  over  the 
said  balance  of  f$3,4-l:8.97,  remaining  in  his  hands  as  aforesaid, 
to  his  successor  in  the  administration  of  said  estate,  when  duly 
qualified ;  and  upon  the  said  payment,  and  the  delivery  of  the 
said  assets,  the  said  executor,  the  said  John  1).,  is  discharged 
from  any  other  and  further  accounting  as  executor  of  the  estate 
of  the  said  Joseph  M." 

On  the  same  day  (June  14th,  1869),  said  John  1).  Alexander 
filed  his  resignation  as  executor  of  the  last  will  and  testament 
of  Dewitt  C.  Alexander,  and  made  a  final  settlement  of  his  ac- 
counts a^  such  executor  ;  but  the  decree  rendered  on  that  settle- 
ment was  not  made  an  exhibit  to  tlie  bill,  and  it  is  not  material 
in  this  case.  The  bill  alleged  that,  notwithstanding  his  said 
resignations  and  settlements,  John  D.  Alexander  continued  in 
possession  of  the  assets  and  property  of  both  of  said  estates  un- 
til, on  the  16th  August,  1869,  on  his  own  })etition,  he  was  ap- 
pointed administrator  de  honix  nou  of  each  of  said  estates,  and 
qualified  in  that  capacity,  and  continued  to  act  as  such  adminis- 
trator until  the  1st  May,  1872,  when  he  filed  his  accounts  and 
vouchers  for  a  final  settlement  of  the  estate  of  said  Joseph  M. ; 
and  on  the  8th  July,  1872.  a  decree  of  final  settlement  was  ren- 
dered l)y  said  Probate  Court,  a  cojiy  of  which  Mas  made  an  ex- 
hibit to  the  bill,  in  the  following  words: 

"This  day  came  on  to  be  heard  the  account  of  J(»hn  1).  Alex- 
ander, administrator  de  honift  non  with  the  will  annexed  of 
Joseph  M.  Alexander,  deceased ;  and  thereupon  came  the  said 
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John  D.  Alexander,  and  moved  the  court  to  audit  and  allow 
his  account  as  tiled;  and  came  also  S.  H.  Bartlett,  who  was 
heretofore,  to-wit,  on  the — day  of ,  1872,  appointed  admin- 
istrator ad  litem  of  the  estate  of  D.  C.  Alexander,  deceased,  to 
represent  and  protect  the  interests  of  said  estate  on  this  settle- 
ment (the  said  John  D.  being  also  the  administrator  of  the  es- 
tate of  the  said  D.  C.  Alexander,  as  well  as  of  the  estate  of  the 
said  Joseph  M.  Alexander),  and  accepted  said  appointment,  and 
consented  to  act,  and  acted  as  such  on  this  settlement."  The 
decree  then  recites  the  filing  of  the  accounts,  the  appointment 
of  a  day  for  the  settlement,  the  publication  of  notice,  &c.,  and 
then  proceeds  :  ''Thereupon,  it  appears  to  the  court  that  said 
John  D.  Alexander,  as  administrator  as  aforesaid,  is  justly 
chargeable  with  the  sum  of  S"'^,'i3T.25,  and  has  expended,  in 
paying  the  debts  and  charges  against  said  estate,  and  the  costs 
and  expenses  of  administration,  the  sum  of  §1,191.63,  for  wliich 
he  is  justly  entitled  to  a  credit ;  leaving  in  his  hands,  for  distribu- 
tion, the  sum  of  §;2,245.62.  It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court,  that  said  account  be  allowed  and 
passed  as  above  stated ;  and  it  appearing  to  the  satisfaction  of 
the  court  that  all  the  deljts  of  the  estate,  and  specific  legacies 
•under  the  will  of  said  Joseph  M.  Alexander,  have  been  paid ; 
and  that,  according  to  said  will,  the  said  John  D.  Alexander  is 
entitled  to  one-third  share  of  the  money  above  stated  to  be  in 
his  hands  for  distribution,  and  the  estate  of  said  D.  C.  Alex- 
ander to  one-third,  and  that  the  remaining  one-third  is  to  be 
equally  divided  between  Susan  L.  Anderson  (the  wife  of  Wil- 
liam L.  Anderson),  Joseph  D.  Smith,  and  Albert  A.  Smith ;  it 
is  therefore  ordered,  adjudged,  and  decreed  by  the  court,  as  fol- 
lows: 1.  That  John  D.  Alexander  is  entitled  to  hold  in  his 
own  right,  out  of  the  balance  above  stated  against  him,  the  sum 
of  $748.54,  and  that  the  account  as  administrator  is  entitled  to 
a  credit  by  this  amount,  and  that  satisfaction  for  his  share  be 
and  the  same  is  hereby  entered  of  record.  2.  That  tlie  estate 
of  Dewitt  C.  Alexander  is  entitled  to  one-third  of  said  balance 
to  be  distributed,  and  that  the  said  John  D.  Alexander  retain 
in  his  hands  the  sum  of  $748.54,  to  be  accounted  for  in  his  set- 
tlement as  administrator  of  the  estate  of  the  said  Dewitt  C. 
Alexander,  and  that  he  be  credited  by  the  same  in  his  account 
as  administrator  of  the  estate  of  said  Joseph  M.  Alexander." 
A  decree  is  then  rendered  against  the  administrator,  in  favor  of 
each  of  the  remaining  distributees,  for  the  sum  ascertained  to 
be  his  distributive  share  of  the  amount,  with  an  award  of  exe- 
cution;  and  there  being  certain  uncollected  judgments,  and  out- 
standing claims  due  the  estate,  these  are  divided  among  the 
several  parties  in  interest  in  equal  shares  as  the  money  had  been, 
one-third  of  the  judgments  being  "  assigned  and  transferred  to 
Vol.  lxx. 
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the  estate  of  D.  C.  Alexander,"  and  the  amount  collected  on 
the  claims  due  the  estate,  or  held  a.s  collateral  security  hy  it, 
ordered  to  "be  divided  and  distributed  as  follows :  to  J.  D. 
Alexander,  one-third ;  to  the  legatees  of  D.  C.  Alexander,  one- 
third,"  and  the  remaining  third  among  the  other  distributees. 
The  decree  then  proceeds  :  "  And  it  appearing  that  the  said 
administrator  has  filed  in  tliis  court  his  resignation  in  writing  of 
his  said  administration  ;  and  that  he  has  fully  administered  said 
estate,  and  has  accounted  for  all  the  assets  which  have  ctine  to 
his  hands,  or  for  which  he  is  chargeable,  and  that  he  has  })aid 
off  and  discharged  all  the  debts  of  said  estate,  and  all  the 
legacies  under  said  will ;  it  is  therefore  ordered,  adjudged,  and 
decreed  by  the  court,  that  said  resigiuition  be  received,  and  en- 
tered of  record,  and  that  said  John  D.  Alexander  be,  and  he  is 
hereby,  fully  and  forever  discharged,"  &c. 

The  bill  alleged  that  these  settlements  and  decrees  were  void 
for  want  of  jurisdiction  in  the  Prol)ate  Court,  on  account  of  the 
antagonistic  relations  occii])ied  by  the  executor ;  and  there  were 
also  some  charges  of  fraud,  and  allegations  of  errors  and  mis- 
takes. It  was  alleged,  also,  "  that  all  the  debts  due  l)y  the  said 
D.  C.  Alexander,  and  for  the  payment  of  whicli  his  estate  was 
liable,  have  been  paid  off,  and  nothing  remains  to  be  done 
therein  but  to  distribute  the  estate  among  those  entitled  under 
the  will."  The  defendant  demurred  to  the  bill,  for  want  of 
equity,  and  because  the  personal  representative  of  Dewitt  C. 
Alexanders  estate  was  not  made  a  party ;  and  he  also  submit- 
ted a  motion  to  dismiss  the  bill  for  want  of  equity.  The  chan-» 
cellor  overruled  the  demurrer  and  the  motion,  and  his  decree  is 
now  assigned  as  error. 

The  bill  M-as  filed  in  the  Chancery  Court  of  Marengo,  and  the 
cause  was  transferred  to  Dallas  by  consent. 

Bk<k>ks  &  Rov,  for  appellant. — This  case  is  not  witlnn  the 
influence  of  several  decisions  of  this  court  which  hold  that,  in 
the  absence  of  a  special  statute  authorizing  it,  the  Probate 
Court  could  not  settle  the  accounts  of  an  executor  or  adminis- 
trator who  occupied  antagonistic  relations,  being  the  ])ersonal 
representative  of  two  estates  adversely  interested,  and  that  the 
only  remedy  was  in  equity.  There  was  a  statute  authorizing 
this  settlement  (Rev.  Code,  §  1998),  and  all  its  rcipiisitions  were 
complied  with.  The  case  of  Ifay.-^  v.  Cock/'e//,  41  Ala.  80,  is 
the  only  case  in  which  there  was  an  attempt  to  comply  with  the 
provisions  of  this  statute:  and  it  was  there  held  that  the  ma- 
chinery provided  by  the  statute  was  not  sufficient  to  meet  and 
overcome  the  difficulties  of  that  particular  case.  But,  in  that 
case,  the  court  was  exercising  a  new  jurisdiction,  in  re<piiring 
an  executor  to  settle  his  testator's  administration  of  another 
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estate ;  and  it  was  necessary  to  make  a  decree  for  the  recovery 
of  money,  on  which  an  execution  might  issue,  to  be  levied  of 
the  goods  and  cliattels  of  the  testator's  estate. — See  page  77  of 
the  report.  Here,  there  was  no  sucli  difficulty  :  it  was  only 
necessary  to  ascertain  the  amount  in  the  hands  of  the  adminis- 
trator belonging  to  the  estate  of  D.  C.  Alexander,  and  to  order 
that  he  retain  it  in  his  hands  as  the  jiersonal  representative  of 
that  estate  ;  just  as  he  was  oi'dered  to  retain  his  own  distributive 
share,  and  just  as  an  administrator  was  ordered,  before  the 
statute,  to  retain  the  distributive  share  of    an  infant  whose 

fuardiaji  he  was. — Sankey  v.  Sanket/,  8  Ala.  601.  If  the  ease 
ad  been  decided  under  the  present  statute  (Code,  §^  2529, 
2625),  and  its  provisions  had  been  complied  with,  the  validity 
of  the  decrees  could  not  be  doubted ;  and  yet,  so  far  as  the 
particular  facts  and  circumstances  of  the  case  are  concerned, 
the  two  statutes  are  substantially  the  same,  and  the  same  decree 
would  have  been  rendered  under  the  present  statute.  '*  It  is 
not  the  possibility  of  difficulty  in  this  respect  which  divests  the 
jurisdiction  of  the  Probate  Court,  but  its  actual  occurrence." 
Baldvnn  v.  Derning's  Adrn'r,  51  Ala.  555.  The  case  was 
within  the  letter  and  spirit  of  the  statute,  and  within  the  evil 
which  the  statute  was  intended  to  remedy.  If  the  statute  does 
not  embrace  such  a  case,  it  would  be  difficult  to  find  any  tield 
or  scope  of  operation  for  it ;  it  would  be  powerless  for  good, 
and  powerful  only  for  evil  to  those  who  relied  on  it. 

W.  E.  &  R.  II.  Clakke,  and  Pettus,  Dawson  &  Tillman, 
contra,  cited  Hays  v.  Cockrell^  41  Ala.  75  ;  Carsioell  v.  Spencei\ 
44  Ala.  204;  Grl-0in  v.  Pringle,  56  Ala.  486;  Tmikersly  v. 
Pettis,  61  Ala.  355. 

STONE,  J.  — Under  many  rulings  of  this  court,  we  feel 
bound  to  maintain  the  equity  of  this  bill.  When  the  several 
alleged  final  settlements  of  the  estate  of  Joseph  M.  Alexander 
were  made  in  the  Probate  Court,  John  D.  Alexander,  the  ap- 
pellant, was  the  personal  representative,  not  only  of  that  estate, 
but  of  the  estate  of  Dewitt  C.  Alexander,  a  son  and  legatee  of 
John  M.  Of  whatever  sum  there  should  be  found  for  division 
or  distribution,  the  estate  of  Dewitt  C.  would  be  entitled  to  a 
share.  So,  in  any  contest  that  might  arise  between  the  two 
estates,  John  I),  would  sustain  confiicting  relations.  The  Pro- 
bate Court,  under  our  rulings,  was  without  jurisdiction  to  make 
these  settlements.  We  do  not  feel  at  liberty  to  depart  from 
those  rulings. — Hays  v.  Cockrell,  41  Ala.  75 ;  Tankersly  v. 
Pettis,  61  Ala.  364. 

2.  According  to  the  averments  of  the  bill  in  this  case,  no 
act  of  administration  is  wanted,  except  the  making  of  a  final 
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settlement.     In  such  case,  there  is  no  need  of  an  administrator 
of  the  estate  of  Dewitt  C.  Alexander. — Freiwell  v.  Mel^iiKn'Cy 
52  Ala.  124;  Baines  v.  Barnes,  64  Ala.  375. 
Affirmed. 


Johnston  &  Stew  art  i\  Riddle. 

Petition  hy  Judgment  Creditors^  Parties  to  Suit  far  Fore- 
closure, to  he  allowed  to  prosecute  their  Garnishments  at 
Law. 

1.  Rents  anil  profita,  ax  hctireen  morlgagor  diid  niortgiif/et'. — In  ordinary 
cases,  the  nR)rtjj;agee  can  always  claim  the  rents,  income  and  profits  of 
the  nuirtgaged  property,  after  the  law-day,  or  forfeiture  of  tlie  mortgage; 
but  he  is  recjuired  to  be  active  in  making  his  claim,  either  hy  giving  no- 
tice to  the  tenants  or  lessees  in  possession,  or  l)y  filing  a  bill  for  fore- 
closm-e,  and  having  a  receiver  apixnnted ;  and  he  accpiires  no  lien  by  his 
bill  imtil  a  receiver  is  appointed,  nor  can  the  receiver  recover  rents  which 
have  accrued  bef<jre  his  appointment,  and  which  are  then  in  tiie  hands  of 
an  agent  of  the  mortgagor. 

2.  Same  ;  tvfum  rentH  and  profits  are  xpecijiealbi  pledged. — This  rule 
applies  to  a  mortgage  executed  by  a  railnjad  corporation,  conveying  all 
its  property,  real  and  {>ersonal,  "together  with  all  the  tolls,  incomes, 
issues  and  profits,  which  may  accrue  from  the  road  in  its  use  or  opera- 
tion," in  trust  for  the  benefit  of  its  bondholders,  when  it  appears  that 
the  parties  clearly  contem})lated  that  the  raih'oad  company  should  con- 
tinue to  hold  possession  of  the  mortgaged  i)roperty,  using  and  o]>crating 
the  road,  receiving  and  approj)riating  its  earnings,  until  such  earnings 
should  he  claimed  by  the  trustees  under  the  mortgage. 

3.  <'i»ijiletih(j  liens  of  (jarnislnnents  and  morlgagees  seeking  foirelosnre. 
Moneys  accruing  to  the  railroad  company  fnjm  its  earnings,  and  in  the 
hands  of  an  express  company  as  its  bailee,  are  sul^ject  to  garnishment  at 
the  suit  of  its  judgment  creditors ;  and  such  garnishments  being  served 
prior  to  the  filing  of  a  bill  by  the  trustees  to  foreclose  the  mortgage,  their 
lien  must  [irevail  over  any  claim  asserted  by  the  trustees. 

4.  ('unrlnsireness  i>/ decree. — Althougli  the  several  judgment  creditors, 
by  whom  ihe  garnishments  were  sued  out,  were  made  defendants  to  the 
trustees'  bill  for  fore<'losure,  were  enjoined  from  )>rosecuting  their  gar- 
nishments while  the  suit  was  pending,  and  were  allowed«an  opportunity 
to  prove  their  claim  against  any  surplus  that  might  remain  after  the 
mortgage  debts  were  satisfied;  yet,  as  they  never  proved  their  claims, 
and  the  garnishee  was  not  nuide  a  parly  to  the  suit,  and  the  .italn.-^  of  the 
funds  attache  I  in  the  hamls  of  the  garnishee  was  not  in  issue  in  that 
cause,  nor  necessarily  involved  in  the  adjudication  of  the  rights  of  the 
•several  parties  then  litigat«'<l.  they  are  not  concluded  by  that  decree,  and 
mav  properly  be  allowed  by  the  court  to  pursue  their  remedies  by  gar- 
nishment at  law. 

•5.  Forerlasure  suit,  abandoned  or  discontinued ;  effect  as  notice  inter- 
cepting rents  and  profits. — When  a  suit  for  foreclosure  is  abandoned,  or 
disi-ontiiuied,  after  a  receiver  has  been  appointed,  it  is  the  same  as  if  it 
liad  never  V>een  instituted,  and  has  no  effect  as  notice  in  intercepting  the 
rents  and  profits. 
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Appeal  from  the  Chaucery  Court  of  Dallas. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  appellees  in  this  case,  S.  S.  D.  Riddle,  James  J.  Yincent, 
J.  G.  L.  Huie,  and  others,  severally  recovered  judgments  in  the 
Circuit  Court  of  Dallas  county,  at  its  Fall  term,  1871,  against 
the  Selma,  Rome  and  Dalton  Railroad  Company ;  and  execu- 
tions on  said  judgments  having  been  duly  returned  "No  proi> 
erty  found,"  writs  of  garnishments  in  each  case  was  sued  out 
on  the  24th  December,  1872,  and  served  on  the  same  day  on 
the  Southern  Express  Company,  as  the  debtor  of  said  railroad 
company.  At  the  ensuing  Spring  term,  1873,  the  garnishee 
answered,  that  it  was  indebted  to  said  railroad  company  in  the 
sum  of  $800,  for  the  hire  and  use  of  a  railroad  car  for  its  busi- 
ness during  the  month  of  December,  1872,  which  fell  due  on 
the  31st  day  of  the  month ;  that  it  had  in  its  possession  several 
sealed  packages,  called  '*  money  packages,"  which  were  particu- 
larly described,  some  of  which  were  in  its  possession  when  the 
garnishment  was  served,  and  others  received  subsequently,  con- 
taining in  all  over  $2,000,  which  were  consigned  to  said  railroad 
company ;  that  this  money  and  these  packages  were  claimed  b}' 
G.  B.  Lamar,  and  by  James  B.  Johnston  and  John  A.  Stewart, 
and  by  other  persons  named,  each  asserting  title  under  a  mort- 
gage executed  by  said  railroad  company  ;  and  that  a  suit  for  the 
foreclosure  of  one  or  more  of  these  mortgages,  instituted  be- 
fore the  service  of  the  gai-nishment,  was  still  pending  and  un- 
determined in  the  Circuit  Court  of  the  United  States  at  Mobile. 

On  the  19th  day  of  March,  1873,  James  B.  Johnston  and 
John  A.  Stewart,  as  trustees  under  a  mortgage,  or  deed  of  trust, 
executed  to  them  by  the  said  railroad  company  on  the  1st  Oc- 
tober, 1867,  filed  their  bill  in  said  Chancery  Court,  on  behalf  of 
themselves  and  all  other  creditors  of  said  railroad  corporation, 
which  was  alleged  to  be  insolvent,  against  the  corporation  it- 
self, and  against  various  persons  who  claimed  liens  on  its  prop- 
erty ;  asking  a  foreclosure  of  the  complainants'  mortgagage,  an 
adjustment  of  the  various  conflicting  liens  and  claims,  the  ap- 
pointment of  a  receiver  to  take  possession  of  the  road,  pending 
the  suit,  and  ©perate  it  under  the  orders  of  the  court,  a  sale  of 
the  road  and  all  its  property,  and  general  relief.  The  case  was 
twice  brought  to  this  court  by  appeal,  at  the  instance  of  L.  II. 
Meyer,  one  of  the  defendants ;  and  the  facts  are  fully  stated 
in  the  reports. — Meyer  v.  Johnston  cfe  Stewart,  53  Ala.  237-360  ; 
64  Ala.  603-671. 

On  the  12th  April,  1881,  as  the  record  in  the  present  case 
shows.  Riddle  and  the  other  judgment  creditors,  wlio  had  sued 
out  said  garnishments,  flled  their  petition  in  the  cause,  by  leave 
of  the  court,  alleging  the  rendition  of  their  judgments,  the  issue 
and  return  of  executions  thereon,  the  issue  and  service  of  their 
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garnisliraents,  the  answer  of  the  garnishee,  and  the  filing  of  the 
bill  by  Johnston  and  Stewart;  and  the  petition  then  proceeded 
as  follows :  "  On  the  1st  April,  1873,  at  the  instance  of  said 
complainants,  this  honorable  court  appointed  a  receiver  of  said 
railroad  company's  property  and  effects,  who  took  charge  there- 
of, and  managed  and  controlled  the  same  under  the  orders  of 
said  court,  until  said  road  and  its  property  were  sold  by  the  or- 
der of  said  court.  Your  petitioners  were  diligently  prosecut- 
ing their  said  writs  of  garnishment  in  said  Circuit  Court  when, 
on  the  29th  day  of  December,  1873,  said  coTn))lainants  obtained 
from  this  hon.  court  a  restraining  order,  wherein  and  whereby 
youi-  })etitioners  were  restrained  from  prosecuting  said  writs  of 
garnishment  to  effect ;  and  on  the  5th  day  of  March,  1877,  said 
restraining  order  was  incorporated  in  the  final  decree  rendered, 
by  the  court  in  said  cause,  wherein'  your  petitioners  were  i"e- 
strained  and  enjoined  from  enforcing  their  lien  acquired  by  the 
issue  and  service  of  said  garnishments  upon  said  debt  and  prop- 
erty in  the  hands  of  said  express  compan}".  The  track,  lands, 
rolling-stock,  franchises,  and  every  species  of  proi)erty  belong- 
ing to  said  railroad  company,  have  been  sold  under  tlie  decree 
of  this  lion,  court ;  and  the  proceeds  are  now  being  distributed, 
under  tlie  orders  of  the  court,  to  those  persons  who  are  entitled 
thereto.  Said  bill  of  complaint  was  not  filed,  and  said  receiver 
was  not  ai)pointed,  until  long  after  your  petitioners  had  ac- 
quired a  prior  lien  upon  said  debt  of  8800,  and  uj)on  said 
money  packages  in  the  hands  of  said  express  conipany ;  and 
unless  your  petitioners  are  permitted  to  prosecute  said  writs  of 
garnishment  to  effect,  and  enforce  their  lien  upon  said  debt  and 
property,  they  will  lose  the  whole  of  their  said  debts.  The 
premises  considered,  petitioners  pray  to  be  ))ermitted  to  prose- 
cute said  writs  of  garnishment  to  effect  in  the  Circuit  Court  of 
Pallas  county,  and  for  all  such  other  and  further  relief  as  may 
be  proper,"  tfcc. 

A  joint  and  several  answer  to  this  petition  was  filed  by  .John- 
ston and  Stewart  as  trustees,  and  by  IMeyer  as  trustee,  under 
the  mortgages  executed  to  them  resprectively  by  said  railroad 
com))any,  which  were  foreclosed  by  the  decree  of  the  court. 
This  answer  contained  the  following  allegations  and  statements  : 
1.  The  mortgages  executed  to  said  resj)ondents  respectively 
"conveyed  all  the  j)roperty  of  said  railroad  com])any,  of  every 
kind  and  description,  expressly  including  the  tolls,  issues,  rents, 
income  and  profits  of  said  road  and  other  property."  2.  On 
the  3(1  December,  1872,  the  outstanding  del>ts  of  the  railroad 
company,  secured  by  said  mortgages,  exceeded  85,0(>0,0oo,  the 
company  was  in  default  in  the  payment  of  tlie  principal  and 
interest  of  the  mortgage  debts,  and  was  insolvent;  and  on  that 
day  Henry  Amy  and  Charles  Moran,  who  were  holders  of  a 
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large  amount  of  the  bonds  secured  by  said  mortgages,  filed 
their  bill  in  eqnity  in  the  District  Court  of  the  United  States 
at  Montgomery,  on  behalf    of    themselves  and  all  the  other 
bondholders,  against  the  railroad  company  and  the  trustees,  to 
foreclose  said  mortgages,  and  to  enforce  all  the  rights  of  the 
bondholders  secured  thereby  ;  "  and  therein  and  thereby,  among 
other  things,  claimed  and  demanded  the  tolls,  issues,  moneys 
and  profits  of  said  railroad  and  other  property  so  mortgaged 
to  them,  and  prayed,  among  other  things,  for  the  appointment 
of  a  receiver,  to  take  possession  of  said  road  and  other  property, 
and  to  receiv^e  the  tolls,  issues,  rents,  moneys  and  profits  there- 
of ;"  and  the  court  made  an  order,  on  the  same  day  thd  bill  was 
filed,  reqnring  the  parties  to  appear  and  show  cause  why  a  re- 
ceiver should  not  be  appointed ;  "  and  afterwards,  in  due  course 
of  proceedings,  a  receiver  was  appointed  in  said  cause,  who 
took  possession  of  said  property,  and  received  the  rents,  issues 
and  income  thereof ;  all  of  which  will  more  fully  appear  hy  the 
record  and  proceedings  in  said  cause,  a  transcript  of  which  is 
on  file  in  this  cause,  and  is  hereby  made  a  part  of  this  answer." 
3.     The  bill  in  this  case  was  filed  ,on  the  19th  March,  1873, 
"  while  the  said  suit  in  the  United  States  court  was  still  pend- 
ing ;  and  afterwards,  the  parties,  the  subject-matter,  and  the 
objects  of  both  suits  being  the  same  substantially,  and  the  ju- 
risdiction of  this  court  being  untrammelled  by  the  residence  of 
parties,  the  parties  in  interest  elected  to  prosecute  their  suit,  and 
to  foreclose  said  mortgages,  and  to  adjust  their  respective  rights 
and  claims,  in  this  cause,  and  in  this  court,  and  ■ceased  to  prose- 
cute their  said  suit  in  the  United  States  court ;  but  there  was 
no  break,  hiatus,  or  lapse  of  time,  in  the  assertion  or  pi-osecu- 
tion  of  the  rights  and  claims  of  the  bondholders  represented  by 
respondents  respectively,  from   the  said  3d  day  of  December, 
1872,  up  to  the  present  time."     4.     The  money   and   pack- 
ages in  tlie  hands  of  the  express  company  when  the  garnish- 
ment was  served  "consisted  of  the  rents,  issues  and  income  of 
said  railroad  company,  which  arose  and  accrued  from  the  daily 
operation  of  the  road,  after  the  3d  day  of  December,  1872, 
long  after  the  rights  of  the  parties  represented  by  these  re- 
spondents accrued,  and  long  after  their  rights  as  to  the  rents, 
issues  and  income  of  said  railroad  and  other  property  had  been 
perfected  and   asserted  by  a  proper  claim  and  demand,  and 
while  those  rights  were*  being  prosecuted  before  a  proper  tri- 
bunal ;  and  the  said  express  company,  being  advised  that  the 
rights  of  these  respondents  to  the  property  and  things  so  at- 
tached were  prior  and  superior  to  the  rights  of  the  petitioners, 
delivered  the  same  to  the  said  railroad  company,  for  the  bene- 
fit of  these  respondents,  as  more  fully  appears  by  the  answer  of 
said  express  company  to  said  writs  of  garnishment,  wliich  are 
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lierowitli  filed  as  a  part  of  tlii.s  annwer."  fi.  "  Said  petitioners, 
in  common  with  all  other  creditors  of  said  railroad  company, 
who  were  enjoined  and  restrained  by  tlie  orders  and  decrees  of 
this  conrt,  were,  by  the  decrees  of  this  court  and  the  Supreme 
Court,  reqnired  to  propound  and  litigate  their  respective  claims 
in  this  court,  and  in  this  cause ;  and  re.s})ondent8  further  aver 
that,  prior  to  the  orders  and  decrees  made  in  that  behalf,  and 
soon  after  the  filing  of  the  bill  in  this  cause,  the  said  petition- 
ers voluntarily  intervened  in  this  cause,  and  made  themselves 
parties  thereto,  and  answered  said  bill  on  the  6tli  November, 
1878,  and  propounded  their  claims  thereiji,  and  ])artici|)ated  in 
tlie  litigation  throughout ;  and  that  all  their  rights  in  the  prem- 
ises are  concluded  and  determined  by  tlie  iinal  decree  in  said 
cause  rendered  by  the  Supreme  Conrt  of  Alabama,  on  the  23d 
day  of  ^farch.  18S1  ;  all  of  which  will  more  fully  aj)])ear,  and 
at  large,  by  the  record  and  proceedings  in  this  cause,  to  which 
reference  is  here  made  for  that  pur])o.se.  And  respondents 
aver  that,  in  and  by  said  final  decree,  the  rights  and  e(juities  of 
the  bondholders  represented  l)v  these  respondents  were  ad- 
judged to  be  prior  and  superior  to  the  rights  and  e<juities  of 
said  j)etitioners,  upon  and  against  all  the  property  of  the  said 
railroad  company,  of  every  kind  and  descri})tion,  including  the 
rents,  issues  and  income  thereof ;  and  that  the  entire  proceeds 
of  said  property  fell  short,  by  many  millions  of  dollars,  of  sat- 
isfying the  said  prior  claims  represented  by  these  resj)ondcnts, 
and  that  the  said  petitioners  were  estopped  by  the  said  final 
decree,"  (kc. 

The  respondents  also  end )raced  in  their  answer  a  demurrer  to 
the  jietition,  "  because  it  does  not  appear  that  the  rights  and 
equities  of  the  petitioners  in  the  ])remises  are  su])erior  to  the 
rights  and  equities  of  these  respondents,  Init  the  contrary  there- 
of does  appear;"  and  they  filed  a  counter  petition,  asking  that 
the  original  ]X'titioners  be  required  to  dismiss  their  garnish- 
ment suits.  The  cause  being  submitted  to  the  chancellor  "on 
the  petition,  answer,  and  demurrer,"  he  oveiTuled  the  demur- 
rer, and  held  that  the  petitioners  were  entitled  to  the  relief 
asked  by  them  ;  and  he  therefore  rendered  a  decree,  vacating 
and  setting  aside  the  former  restraining  order,  and  allowing 
them  to  prosecute  their  garnishments  at  law.  This  decree,  and 
each  part  thereof  separately,  is  now  assigned  as  error. 

The  transcript  contains  only  the  petition,  answer,  counter 
petition,  and  the  chancelk»r's  decree. 

l^KooKs  vt  Tlov^  for  a])pellants.  1. — The  rights  asserted  by 
the  petitioners  have  been  adjudicated  and  finally  determined 
by  the  decision  in  the  main  cause,  to  which  they  were  defend- 
ants, and  in  which  they  appeared   and   asserted   their  rights. 
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The  bill  was  a  general  creditors'  bill  against  an  insolvent  cor- 
poration, and  it  necessarily  involved  the  subjection  of  all  its 
property  and  effects  to  the  payment  of  its  debts,  and  the  ascer- 
tainment of  the  respective  liens  and  priorities  of  all  its  credit- 
ors. If  Riddle  et  al.  claimed  a  paramount  lien  on  the  funds 
attached,  tliey  might  have  brought  it  to  the  attention  of  the 
court,  by  proper  pleadings  and  proof ;  and  not  having  done  so, 
they  are  equally  concluded  as  if  they  had.  The  final  decree 
expressly  adjudges,  that  the  mortgage  liens  are  first  and  para- 
mount liens  over  all  the  property,  "  of  every  kind  and  descrip- 
tion whatsoever ; "  and  that  the  other  creditors,  like  these  peti- 
tioners, shall  participate  in  the  distribution  of  the  proceeds  of 
the  property,  "  after  all  the  liens  herein  declared  have  been 
satisfied  in  their  order."  That  the  decree  is  conclusive,  see 
Hutchinion  v.  Dearing,  20  Ala.  798 ;  cases  cited  in  2  Brick. 
Digest,  145,  §§  205-6. 

2.  If  the  matter  were  res  integra,  the  result  would  be  the 
same.  In  this  State,  by  a  long  series  of  adjudged  cases,  it  has 
become  a  settled  principle,  that  a  mortgage  is  not  a  mere  se- 
curity and  incident  of  the  secured  debt,  but  vests  in  the  mort- 
gagee the  legal  title  after  default,  leaving  in  the  mortgagor  a 
mere  equity  of  redemption. —  Welsh  v.  Phillips,  54  Ala,  314; 
Toomer  v.  Randolph,  60  Ala.  360 ;  BarJcer  v.  Bell,  37  Ala. 
358  ;  Rauliing  v.  Barron,  32  Ala.  9.  In  such  case,  the  legal 
title  and  ownership  of  the  mortgagee  being  absolute  at  law,  the 
rents  and  profits  necessarily  belong  to  him,  and  he  may  inter- 
cept and  claim  them  by  notice  to  the  tenant,  or  other  person  in 
possession  or  receipt  of  them. — Hutchinson  v.  Dearing,  2(>  Ala. 
798 ;  Watford  v.  Oates,  57  Ala.  295 ;  Coker  v.  Pearsall,  6  Ala. 
542 ;  Kelly  v.  Trustees,  58  Ala.  499.  No  particular  form  or 
claim  of  notice  is  required,  to  perfect  his  right.  The  filing  of 
a  creditors'  bill,  and  the  service  'of  process  under  it,  creates  a 
lis  pendens,  and  operates  as  notice  to  all  the  world. — Dargan  v. 

Waring,  11  Ala.  994;  Crawford  v.  Kirksey,  55  Ala.  303 ; 
Miller  V.  Sherry,  2  Wallace,  249.  In  this  case,  a  bill  was  riled 
to  enforce  these  rights,  on  the  3d  December,  1872  ;  there  has 
been  no  break  or  lapse  in  the  assertion  and  prosecution  of  these 
rights;  the  funds  in  controversy  accrued  from  the  rents  and 
profits,  and  were  attached  in  the  hands  of  the  garnishee,  after 
the  accrual  of  the  ec^uitable  lien  acquired  by  that  suit ;  and  the 
garnishee,  acknowledging  notice,  and  recognizing  the  rights  of 
the  mortgagees,  has  paid  over  the  funds  to  them.  Besides,  the 
mortgages  contain  an  express  pledge  of  the  rents  and  profits, 
and  the  bill  sought  to  reach  them. — Scott  v.  Ware,  64  Ala.  174. 

3.  The  decisions  of  the  Supreme  Court  of  the  United  States, 
cited  by  the  chancellor,  and  relied  on  by  the  ai)pellees,  proceed 
on  the  theory,  adopted  by  that  court,  that  a  mortgage  is  but  a 
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security  and  incident  of  the  debt  seen  red  by  it.  The  difference 
between  those  decisions  and  ours  is  pointed  out  and  connnented 
on  in  Welsh  v.  PhiUijfS,  54  Ala.  314. 

J.  K.  ife  S.  W.  JouN,  contra. — A  mortga^i^or,  in  possession, 
may  hire  or  lease  the  mortgaged  property,  and  receive  the  rents 
and  profits,  until  they  are  intercei)ted  and  claimed  by  the  mort- 
gagee.— Sinith  V.  Tayloi\  9»Ala.  633;  Hutchinson  v.  Dearincf.^ 
20  Ala.  798;  Branch  Bank  v.  Fry,  23  Ala.  770.  Filing  a 
bill  for  foreclosure  does  \n)t  intercept  the  rents  and  })rofits  un- 
til a  receiver  has  been  appointed,  and  the  receiver  can  not  re- 
cover rents  which  accrued  before  his  appointment. — Scott  v. 
Ware,  64  Ala.  174;  Tlall  v.  Railroad  Company,  58  Ala,  10-24. 
At  the  time  the  garnishments  were  sued  out  and  served,  the 
railroad  company  might  have  maintained  an  action  again.>^t  the 
garnishee  for  the  funds  in  its  hands,  and  therefore  they  might 
be  reached  by  garnislnnent ;  and  if  the  garnishees  paid  out  the 
money,  they  did  it  in  their  own  wrong. — Gibnan  v.  Teh-graph 
Co.,  1  Otto,  6o3 ;  In  re  TaUa^see  Man.  Co.,  64  Ala.  596 ;  Love- 
lace V.  WeU,  62  Ala.  271 ;  Fosdick  v.  Schall,  9  Otto,  235 ; 
Railroad  Co.  v.  Cowdrey,  11  Wallace,  459.  The  appellants 
can  take  nothing  by  the  snit  of  Amy  and  Moran,  since  it  was 
discontinued  and  abandoned  ;  nor  can  the}'  take  anything  In*  the 
ap])ointment  of  the  receiver  in  this  case,  since  the  garnish- 
ments were  served  before  he  was  appointed,  and  he  never  as- 
serted, or  was  entitled  to  assert,  any  right  or  claim  to  the  funds  : 
nor  has  the  right  to  them  been  adjudicated,  the  garnishee  not 
even  being  a  party  to  the  suit. 

SOMERVILLE,  J. — The  rule  in  ordinary  ca-^^es  is,  that  the 
mortgagee  can  always  claim  the  rents,  income  or  profits  of  tlie 
mortgaged  j)roperty,  after  the  law-day,-  or  forfeiture  of  the 
mortgage.  But  he  is  reijuired  to  be  active  in  making  the  clai/n, 
either  by  giving  notice  to  the  tenants  or  lessees  in  possession, 
or  by  filing  his  bill  for  the  purpose  of  foreclosure  in  a  court  of 
equity.  And  in  the  absence  of  a  claim  hy  notice,  he  obtains  no 
lien  on  such  rents,  income  or  profits,  by  tiie  mere  filing  of  his 
bill,  or  even  by  the  service  of  a  summons  on  the  defendants. 
To  secure  this  rigiit  or  lien,  he  must  procure  the  appointment 
of  a  receiver  by  the  court ;  and  until  notice  is  y^iven  l)v  takino: 
possession  or  otherwise,  or  a  receiver  is  duly  appointed,  tlie 
mortgagor  is  entitled  to  continue  his  enjoyment  of  tbe  rents,  he 
being  regarded,  in  e<piity,  as  the  real  and  true  owner  of  the 
property,  as  against  every  body  excepting  only  the  mortgagee. 
These  propositions  are  well  settled  by  the  jxist  decisions  of  this 
court.  As  said  by  this  court,  in  Hall  v.  Jfohik;  d'  Jlo/ttg.  I*.  R. 
Co.  (58  Ala.  10-24),  "even  a  receiver,  when  appointed,  can  not 
15 
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recover  income  then  in  the  hands  of  an  agent  of  the  mortgagor, 
which  accrued  before  the  receiver  was  appointed." — Scott  v. 
Ware,  64  Ala.  174;  CoJi-er  v.  Pearsall,  6  Ala.  542;  Branch 
Bank  V.  Fry,  23  Ala.  770 ;  1  Jones  on  Mort.  §  670. 

It  is  insisted,  however,  that  this  rule  is  not  applical)le  to  the 
present  case,  because  the  mortgagor  here  conveyed  all  the  prop- 
erty, real  and  personal,  of  the  railroad  company.  "  together  with 
all  the  tolls,  incomes,  issues  and  profits,  which  may  accrue  from 
the  road  "  in  its  use  or  operation,  and  that  the  money  here  at- 
tached by  pi'ocess  of  garnishment  in  the  hands  of  the  express 
company  is  in  this  manner  specifically  pledged.  But  the  an- 
swer to  this  view  is  manifest.  It  is  clearly  contemplated  that 
the  mortgagor  should  continue  to  hold  possession  of  the  mort- 
gaged property,  and  should  be  permitted  to  operate  and  use  it, 
and  receive  and  appropriate  its  earnings,  until  sucli  earnings 
should  be  claimed  by  the  trustees  in  the  mortgage.  Until  a 
claim  was  interposed,  therefore,  by  the  mortgagees  or  trustees, 
the  earnings  belonged  to  the  railroad  company,  wlio  was  in  this 
case  the  mortgagor  and  defendant  in  the  judgments  upon  which 
the  several  garnishments  in  question  were  sued  out.  This  view 
of  the  question  is  fully  sustained  by  the  adjudged  cases. — 1 
Jones  Mortg.  §  670 ;  FosdicJc  v.  Schall,  99  U.  S.  235 ;  Bridge 
Co.  V.  Heidlehach,  94  U.  S.  798 ;  Gilman  v.  Telegraph  Co.,  91 
U.  S.  603 ;  Galveston  B.  B.  v.  Coivdreij,  11  Wall.  459 ;  Noyes 
V.  Bkh,  52  Me.  115. 

The  garnishments  sued  out  by  the  several  appellees,  against 
the  Soutliern  Express  Company,  as  garnishee,  were  served  prior 
to  the  filing  of  the  bill  for  foreclosure  of  the  mortgages.  The 
garnishee  then  owed  the  mortgagor,  the  Selma,  Rome.  &  Dalton 
Railroad  Company,  a  certain  sum  of  money,  part  of  which  was 
due  for  the  use  of  a  car,  and  the  remainder  held  as  bailee — all 
accruintj  from  the  earnino-s  of  the  road.  The  control  and 
dominion  of  these  funds  were  recognized  to  be  in  the  road  at 
the  time,  and  for  them  an  action  of  indehitatns  a-s.svr/tj/sf't  would 
clearly  have  lain  by  the  road  against  the  garnishee.  The  gar-' 
nishment  was,  therefore,  a  lien  on  the  money,  prior  in  time  and 
equity  to  any  claim  or  lien  sought  to  be  asserted  by  the  mort- 
gagees. 

We  are  of  opinion,  that  the  matters  involved  in  this  suit  were 
not  settled  or  adjudicated  .by  the  decree  of  this  court  rendered 
at  the  December  term,  1879,  in  the  case  of  Meyer  v.  Jo/inston 
i&  Stewart,  64  Ala  603.  True,  the  appellees  Mere  made  parties 
to  that  suit,  and  had  the  privilege  accorded  them  of  proving 
their  claims  against  any  surplus  which  might  ren)ain  after  sat- 
isfaction of  the  mortgage  debts;  but  they  never  made  such 
proof,  nor  was  the  Southern  Express  Company  made  a  party. 
The  .status-  of  the  funds   held  by  the  garnishee  was  not  one  of 
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the  questions  in  issue  upon  tlie  trial  of  that  cause,  nor  did  the 
adjudication  then  jnade  ne/^asarily  involve  the  relative  ])rioritj 
of  any  liens  as.serted  to  it  bj  anv  of  the  parties  litigant. — Mc- 
Donald  v.  Mohile  Life  Ins.  6b./65  Ala.  358. 

The  appellants  can  derive  no  aid  from  the  suit  for  foreclosure 
which  was  comincnced  in  the  United  States  Court,  and  was  af- 
terwards discontinued.  The  ahandonment  of  that  proceeding, 
even  though  its  [)r()seeutl()n  was  eifectual  to  operate  as  notice, 
lost  the  benefit  thus  acquired  by  the  mortgagees.  When  volun- 
tarily discontinued,  it  was,  for  the  purposes  here  considered, 
the  same  as  if  never  commenced.  This  rule  is  applicable  to 
the  doctrine  of  lis  j^^ntJens^  in  all  of  its  phases,  where  the 
rights  of  purchasers  are  concerned. — Freeman  on  Judg.  ^  203. 

The  appelleecs  were,  in  our  opinion,  pro})erly  iiermitted  to 
prosecute  their  garnishment  suits  at  law,  and  there  was  no  error 
m  the  rulings  of  the  chancellor. 

Affirmed. 

Stonk,  J.,  not  sitting. 


Jones  v»  XcAV  Orleans  and  Selnia  Rail- 
road Company  and  Immigration  As- 
sociation. 

Statutori/  P roceedimj  for  Condemnation  of  Iii<jJd  of  .  Wa//  hy 
Ra  ilf'oad  Corporation . 

1.  ('ondi'iitiKition  of  Idiuls  In/  rdilroad  coiiijinni/ ;  jxii/nu/it  of  coiiij^iisa- 
tioii. — It  has  lonj:  Ik-i'H  >^('t!lcMl  in  this  State,  that  the  le^iishiture  may 
confer  on  a  railroad  rorpuratirm  tlie  ri'jht  to  take  hinds  necessary  for  the 
use  and  maintenance  of  its  roa<l,  upon  makiiijj:  jnst  compensation  to  tlie 
owner;  hnt,  under  the  c<)nstitution  of  ISds.  as  undi-r  that  now  of  fijrce, 
it  was  re<iuired  that  the  compensation  shnuhl  he  paid  before  or  af  tlie 
time  of  thetakiii!,'  and  appropriation  of  tin-  lands. 

2.  Entni  oti  UdkIk  irifhont  roinhiniKaion,  dud  irillionf  jiinnni'iil  of  coin- 
penKdtion. — The  railroad  company  in  this  case,  liavinj;  entered  on  tlie 
lands  without  tlie  consent  of  the  owner,  without  condemnation  by  statu- 
tory proceedin^rs,  and  without  payniewt  of  comjiensation,  was  a  trespass- 
er; and  the  owner  miirlit  liave  maintaini-(i  trespass  or  ejectment  airainst 
it,  or  enjoined  l>y  hill  in  e<|uity  the  construction  of  its  roati  until  compen- 
sation to  him  was  ascertaineil  and  i)aid. 

.3.  l>n/>roirini  iifs  cni-ft'il  In/  In x pi i. ■<.•«■  r  on  lnin!. — Tlu-  maxim  of  the 
common  law,  that  everything'  atlixed  to  lands  hecomos  a  part  of  the  free- 
hold, was  always  subject  to  exceptions;  and  these  exci'ptions  have  mul- 
tipled  with  the  increasing,'  value  an<l  imixirtance  of  personal  propertv, 
and  the  varied  necessities  and  exifiencies  of  societv;  yet,  it  is  irenerally 
true  that,  when  there  is  a  tortious  entry  upon  lan«ls,  and  the  tortfeasor 
makes  improvements,  annexed  to  the  soil,  for  the  better  use  and  enjoy- 
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ment  of  the  lands,  such  improvements  become  a  part  of  tho  realty,  and 
the  owner  of  the  lands  is  mider  no  obligation,  legal  or  equitable,  to  make 
compensation  for  them,  or  to  suffer  them  to  be  dissevered  and  removed. 
4.  Same;  measure  of  compensation  for  lands  taken  by  railroad. — This 
principle,  as  to  improvements  erected  W  a  trespasser,  can  not  justly  be 
applied  as  between  the  parties  to  this  proceeding;  the  railroad  company 
having  entered  on  defendant's  land,  and  constructed  its  road  through 
them,  without  his  consent,  and  without  a  resort  to  statutory  proceedings 
to  condemn  the  right  of  May ;  and  the  defendant  having  allowed  ten 
years  to  elapse  without  instituting  proceedings  to  obtain  compensation. 
The  just  measure  of  compensation,  under  these  circumstances,  is  not  the 
increased  value  of  the  land  at  the  time  the  proceedings  are  instituted, 
caused  by  the  improvements  erected  by  the  railroad  company,  but  the 
value  of  the  land  when  taken  by  the  railroad,  and  the  injury  or  diminu- 
tion in  the  value  thereb}^  caused  to  the  contiguous  lands ;  and  interest 
on  the  sum  thus  ascertained,  it  seems,  should  also  be  allowed. 

Appeal  from  tlie  City  Court  of  Selma.  • 
Tried  before  the  Hon.  Jona.  Haralson. 

White,  Craio  tfe  White,  for  the  appellant. — It  was  a  well- 
settled  principle  of  the  common  law,  that  improvements  erected 
on  land  by  a  trespasser  passed  to  the  owner  of  the  land,  and 
could  not  be  dissevered  or  removed  by  the  trespasser,  nor  could 
he  claim  any  compensation  for  them. — Mills  on  Eminent  Do- 
main, ^  148  ;  Washhuni  v.  Sproat,  16  Mass.  449 ;  St'dlman  v. 
Hainer^  7  How.  Miss.  421 ;  United  Slates  v.  Tract  of  Land, 
47  Cal.  515.  This  .«^alutary  principle  was  applied  to  a  railroad 
company,  under  circumstances  very  similar  to  the  present  case, 
in  u-rahani  v.  Connersville  Railroad  ComjMny,  36  Indiana, 
463  ;  and  it  is  peculiarly  applicable  to  this  case,  under  the  facts 
shown  by  the  record.  The  railroad  company  entered  on  the 
lands  of  the  appellant,  while  she  was  an  infant,  against  the  ob- 
jection and  protest  of  her  guardian  ;  made  no  oifer  of  compen- 
sation, and  no  eifort  to  condemn  the  necessary  right  of  way  by 
legal  proceedings,  which  it  alone  could  institute  under  the  pro- 
visions of  its  charter ;  constructed  its  road,  erected  improve- 
ments, and  continued  in  possession  for  ten  years ;  and  now  re- 
sorting to  this  statutory  proceeding,  to  defeat  an  ejectment, 
claims  exemption  from  the  consequences  of  its  own  wrong. 
The  railroad  company  was  a  trespasser  when  it  entered  on  the 
lands ;  the  improvements  became  the  property  of  the  owner  of 
the  soil,  so  soon  as  they  were  erected ;  and  she  is  entitled  to 
compensation  for  them  by  express  constitutional  provision, 
whether  the  case  is  to  be  governed  by  the  present  constitution, 
or  by  that  of  1868 — whether  '■'•full  compensation,"  or  '■'•just 
compensation,"  is  to  be  the  measure  of  her  recovery. 

Brooks  <Sz  Roy,  contra. — The  charter  of  the  railroad  compa- 
ny, granted  in  1865-6,  authorized  it  to  enter  upon  lands  along 
the  proposed  route  of  its  road,  and  to  locate  and  construct  its 

Vol.  lxx. 
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road,  without  awaiting  the  conclusion  of  condemnation  pro* 
ceedings,  and  imposed  heavy  penalties  for  any  obstructions  of 
the  enterprise.— Session  Acts  1865-0,  p.  236;  '//a  1868,  p.  244. 
By  constitutional  provision  subsequently  adopted,  recpiiring 
compensation  to  l)e  made  in  advance,  or  at  least  contemporane- 
ously, this  clause  was  rendered  inoperative ;  and  thus  the  cor- 
poration became  technically  a  trespasser,  in  entering  on  the  ap- 
pellant's lands,  though  the  entry  was  made  in  good  faith,  and 
in  the  exercise  of  a  corporate  power  which  was  valid  when 
granted,  and  which  had  l)een  exercised  witliout  objection  for 
several  years ;  and  though  there  was  verbal  objection  from  the 
appellant's  guardian,  it  was  not  made  to  any  officer  or  agent  of 
the  corporation,  nor  otherwise  brought  to  the  knowledge  or 
notice  of  the  cor[)oration.  The  entry  and  occupation  under 
such  circumstances,  while  a  technical  trespass  in  law,  does  not 
make  the  corporation  a  tortfeasor,  nor  sultject  it  to  the  conse- 
quences visited  at  common  law  upon  such  wrongdoers.  For 
the  trespass,  the  appellant  had  a  legal  remedy,  either  by  eject- 
ment, Or  by  action  for  damages;  and  has  neglected,  for  ten 
years,  to  pursue  that  remedy.  The  corporation  now  invokes  its 
statutory  remedy,  and  claims  the  benefit  of  the  improvements 
which  it  erected  in  good  faith,  and  which  it  has  used  and  en- 
joyed, M'ithout  objection  or  obstruction,  for  ten  years.  The 
claim  is  sup])orted  by  reason,  justice,  and  the  weight  of  au- 
thority ;  and  it  can  not  be  defeated  by  the  technical  common- 
law  rule  invoked  by  api>ellant. — Greve  v.  St.  Pai/l  cfc  Pacijic 
Railmad  Co.,  36  Minn.  (S(S\  Li/on  v.  Green  Bay  Railroad  Co., 
42  Wise.  538  ;  Justice  v.  X.  Valley  Railroad  Co.,  87  Penn.  28; 
Morgaii's  Aj}j)eaK  3\)  Mich.  615;.Ce7d.  Paoife  Railroad  Co. 
y.  ArinHtroiKj,  46  Cal.  83.  Jnst  compensation  only  means 
equitable  compensation — that  the  owner  shall  be  saved  harm- 
less, and  slfall  recover  tlie  damage  which  he  has  actually  sus- 
tained ;  not  that  he  shall  be  allowed  to  acquire  and  appropriate 
the  property  of  others.  The  compensation  is  to  be  determined 
by  the  value  of  the  land  at  the  time  of  the  entry  and  appro- 
priation. Any  otiier  rule  would,  in  many  cases,  de])rive  the 
owner  of  all  right  of  compensation  for  injury  to  contiguous 
lands,  the  value  of  wiiich  may  be  greatly  im]>aired,  if  not  de- 
stroyed, by  the  appro})riation. 

BRTCKFLL.  C.  J. — This  was  a  proceeding  instituted  by  the 
appellee,  a  corporation  created  under  the  laws  of  this  State, 
having  authority  to  construct  and  maintain  a  railroad  from  Xcw 
Orleans  to  Selma,  to  ascertain  the  compensation  to  be  paid  the 
appellant,  for  laiK^ls  of  which  she  was  the  owner,  which  had 
been  taken  and  appropriated  in  the  construction  of  the  road. 
The  appellee  entered   and  constructed   its  road  on  the  lands  in 
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1870,  and  has  since  continued  in  tlie  use  thereof.  The  several 
assignments  of  error,  relating  exclusively  to  the  rejection  of 
evidence,  raise  but  a  single  question,  as  is  recognized  bj  coun- 
sel :  whether  the  appellant  was  entitled  to  the  value  of  the 
lands  as  of  the  day  when  the  proceeding  was  instituted  (May 
4th,  1880),  enhanced  by  tlie  value  of  the  rails,  ties,  trestles,  and 
other  structures,  placed  thereon  by  the  appellee. 

It  is  not  denied  that  the  appellee  was  clothed  with  power  to 
acquire  tlie  land  for  the  purpose  of  constructing  a  railroad,  by 
agreement  with  the  owner,  or,  in  the  absence  of  agreement,  by 
appropriate  proceedings  for  its  condemnation.  It  has  long 
been  settled  in  this  State,  that  the  General  Assembly  may  con- 
fer on  corporations,  created  for  the  construction  of  railroads, 
the  right  to  take  lands  necessary  for  the  use  and  maintenance 
•of  the  road,  upon  making  to  the  owner  just  compensation. 
Aldridge  v.  T.,  C.  cfe  B.  R.  R.  Co.,  2  St.  &  Port,  n^;  Davis 
V.  r.,  a  &  D.  R.  R.  Co.,  4  St.  &  Port.  421 ;  Ala.  cfe  Florida 
R.  R.  Co.  V.  Keniiey,  39  Ala.  307.  Whether  it  was  essential 
to  the  validity  of  a  law  conferring  this  right  on  such  a  corpo- 
ration, that  it  should  require  payment  of  the  compensation  to 
precede,  or  to  be  concurrent  with  the  taking  and  appropriation 
of  the  land,  or  whether  all  the  demands  of  the  constitution 
were  not  satisfied,  if  adequate  i-emedies  were  provided  by  which 
the  owner  could  secure  the  compensation,  was  an  unsettled 
question. — Aldridge  v.  T.,  C.  <&  D.  R.  R.  Co.,  Hupra;  Sadler 
V.  Langham,  34  Ala.  311.  The  constitution  of  1868  (Art.  xiri, 
§  5)  required,  that  the  compensation  should  be  paid  before,  or 
at  the  time  of  the  taking  and  appropriation ;  and  a  provision 
similar  in  substance  and  effect  is  incorporated  in  the  present 
constitution. — Art.  xiv,  ^  7 ;  Art.  i,  §  24. 

The  appellee,  having  entered  upon  the  lands  without  the 
consent  of  the  owner,  without  instituting  the  necessjwy  proceed- 
ings for  the  ascertainment  of  the  compensation  to  which  the 
owner  was  entitled,  and  its  actual  payment  in  money,  as  re- 
quired by  tlie  constitution,  was  a  trespasser.  The  owner  could 
have  supported  an  action  of  trespass  against  it,  or  an  action  of 
ejectment,  and  could  have  enjoined  it  by  bill  in  equity  from  the 
construction  of  its  road,  until  the  compensation  was  ascertained 
and  paid. — Pierce  on  Railroads,  166-7;  N.  0.  ik  Sehna  R.  R. 
Co.  i&  Inmi.  Asso.  v.  Jones,  at  last  term. 

It  is,  as  insisted  by  the  counsel  for  the  appellant,  a  maxim  of 
the  common  law,  that  every  thing  affixed  to  lands  become  a 
part  of  the  freehold,  subject  to  all  its  incidents  and  properties^ 
and  can  not  be  dissevered,  or  converted  into  personal  property, 
without  the  act  or  consent  of  the  proprietor  of  the  lands.  The 
maxim  was  never  inflexible  in  its  operation,  and,  as  far  back  as 
it  may  be  traced,  was  subject  to  exceptions. —  Van  Ness  v. 
Vol.  lxx. 
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Pacard,  2  Peters,  137;  N.  C.  R.  R.  Co.  v.  CanUm,  30  Md. 
347.  These  exceptions  liave  multiplied,  with  the  increase  in 
the  importance  and  value  of  personal  property,  and  the  varied 
necessities  and  exigencies  of  society.  It  is,  nevertheless,  true 
generally,  that  if  there  is  a  tortious  entry  upon  lands,  and  the 
tortfeasor  makes  improvements  upon  them,  annexed  to  the 
soil,  for  the  better  use  and  enjoyment  of  the  lands,  such  im- 
provements become  a  part  of  the  realty ;  all  property  in  them 
is  vested  in  the  proprietor  of  the  soil,  who  is  under  no  legal  or 
equitable  obligation  to  make  compensation  for  them,  or  to 
suffer  them  dissevered  and  removed. — 2  Kent,  338.  It  was  tlie 
fraud,  or  the  folly  of  the  tortfeasor,  to  l)uild,  to  plant,  or  to 
sow,  on  the  lands  of  another,  without  his  consent. — Amos  & 
Ferard  on  Fixtures,  10. 

This  maxim  seems  to  us  incapable  of  any  just  a})plication  to 
parties  standing  in  the  relation  of  these  parties,  oi'  to  a  pro- 
ceeding of  this  character;  and  it  must  not  be  overlooked,  that 
they  liave  corresponding  rights  and  remedies.  In  this  relation, 
they  are  placed  by  law.  The  rights  of  each  party,  the  law  dis- 
tinctly defines;  and  the  remedies  each  must  pursue,  to  .secure 
and  enforce  their  rights,  are  clearly  prescribed.  It  was  the 
right  of  the  appellee  to  acquire  the  lands  for  the  use  of  the 
road ;  a  puhlic^  not  a  private  use.  Appropriate  proceedings 
for  its  acquisition,  if  from  any  cause  it  could  not  be  acquired 
by  contract  with  the  owner,  the  law  prescribes.  Just  compen- 
sation for  the  land  at  the  time  of  its  takiiuj,  paid  before  or 
concurrently  with  its  appropriation,  was  the  right  of  the  ap- 
pellant. If  there  was  an  entry  uj)on,  and  apj)ropriation  of  the 
lands,  without  the  consent  of  the  owner,  and  without  having 
the  compensation  ascertained,  and  making  payment  of  it,  there 
were  remedies  to  w^hich  he  could  have  resorted,  protecting 
himself,  regaining  his  possession,  and  compelling  the  ascertain- 
ment and  payment  of  the  compensation.  If  he  is  negligent — 
if  he  stands  by  in  silence,  suffering  the  wrongful  entry,  or  con- 
tinuance of  possession  under  it,  the  construction  of  costly  im- 
provements, not  necessary  to  the  enjoyment  of  the  freehold, 
inconvenient  to  his  use  and  occupation,  valuable  to  hiin  only 
because  he  may  dissever  them,  conv'erting  them  again  into  per- 
sonal property,  and  valuable  only  to  the  party  making  them  for 
the  uses  to  which  they  are  dedicated — there  is  but  little  of 
equity  in  a  claim  that  the  measure  of  his  compensation  -shall  be 
increased  by  the  value  of  the  improvements,  or  that  the  ti)iie 
at  which  such  compensation  is  to  be  estimated  shall  Vje  varied. 
Nemo  difbet  locupieUiri  ex  alterius  iiicommodo^  is  a  maxim  of 
the  common  law,  of  as  much  force,  though  it  may  not  be  of  as 
general  application,  as  the  maxim,  Qaioquid phintatur  xolo,soh 
cedit. 
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The  duty  rested  upon  the  appellee,  before  the  taking  and  ap- 
propriation of  the  lands,  to  have  caused,  in  the  appointed  mode, 
an  ascertainment  of  the  compensation  to  which  the  owner  was 
entitled,  and  to  have  made  payment  of  the  compensation.  Neg- 
lecting this  duty,  the  entry  upon  and  possession  of  the  lands 
was  wrongful — no  title  to  them  was  acquired,  and  the  title  of 
the  owner  was  not  divested.  The  neglect  of  the  duty,  the 
wrongful  entry  and  possession,  does  not  preclude  the  appellee 
from  resorting  subsequently  to  the  appropriate  proceedings  for 
the  acquisition  of  the  lands,  and,  of  consequence,  availing  itself 
of  all  the  structures  it  mav  have  placed  thereon. — Justice  v.  H, 
V.  R.  R.  Co.,  87  Penn.  St.  28 ;  Secmnbe  v.  R.  R.  Co.,  23  Wall. 
108.  Though  the  appellee  was  a  trespasser,  by  reason  of  the 
neglect  to  pursue  the  proper  remedy  for  acquiring  the  lands — 
acquiring  them  without  the  consent  of  the  owner — there  is  in 
the  right  continuing  in  him  to  pursue  the  remedy,  rendering 
the  possession  rightful,  and  by  which  title  may  be  acquired,  a 
plain  distinction  between  the  appellee  and  a  common  trespasser. 
As  against  such  ti-espasser,  the  proprietor  can  keep  the  lands, 
and,  keeping  them,  hold  the  improvements  he  may  have  an- 
nexed to  the  soil.  iS^o  remedy  is  given  the  trespasser,  by  which 
he  may  acquire  the  use  and  enjoyment  of,  or  title  to  the  lands. 
There  is,  also,  another  distinguishing  fact ;  the  structures  of  the 
appellee  were  dedicated,  not  to  the  use  and  enjoyment  of  the 
freehold,  but  to  public  uses,  which  are  the  consideration  for  the 
grant  to  the  appellee  of  corporate  franchises,  and  of  the  right, 
in  the  exercise  of  these  franchises,  to  take  and  appropriate 
private  property, — Jiistice  v.  J^.  V.  R.  R.  Co.,  supra  ;  N.  C. 
R.  R.  Co.  V.  Canton,  supra  ^  Morgan  v.  C.  &  N.  R.  R.  Co., 
39  Mich.  575 ;  Lyon  v.  G.  B.  &  M.  R.  Co.,  42  Wise  538. 
These  elements  of  the  case  distinguish  it  from  that  of  the 
trespasser  entering  upon  lands,  fixing  chattels  to  the  freehold 
for  its  use  and  enjoyment,  which  he  must  intend  to  convert 
into  realty,  and  which,  following  the  title  to  the  soil,  as  one  of 
its  incidents,  pass  to  the  proprietor. 

In  this  proceeding,  it  is  only  just  compensation  which  may 
be  awarded  to  the  owner  of  the  lands.  This  includes  not  only 
the  value  of  the  land  which  may  be  taken,  but  the  injury  re- 
sulting to  the  remaining  lands  of  the  proprietor. — Ala.  tfe  F. 
R.  R.  Co.  V.  Burkett,  42  Ala.  83.  If  these,  in  consequence  of 
the  taking,  are  lessened  in  value,  the  diminution  is  a  part  of 
the  loss,  of  the  injury,  the  proprietor  has  sustained. — Cooley 
Const.  Lim.  705-12.  "  Tiie  question  in  these  cases,"  says  Judge 
CooLKv,  "  relates,  first,  to  the  value  of  the  lands  appropriated  ; 
which  is  to  be  assessed  with  reference  to  what  it  is  worth  for 
sale,  in  view  of  the  uses  to  which  it  may  be  applied,  and  not 
simply  in  reference  to  its  productiveness  to  the  owner  in  the 
Vol.  lxx. 
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condition  in  which  he  sees  fit  to  leave  it.  Second,  if  less  than 
the  whole  estate  is  taken,  then  there  is  further  to  be  considered, 
how  much  the  portion  not  taken  is  increased  or  diminished  in 
value  in  consequence  of  the  appropriation."  F'air,  reasonable, 
adequate,  just  compensation  for  the  loss  and  injury  he  may 
sustain,  the  constitution  guarantees  to  the  citizen  whose  prop- 
erty is  taken  for  public  uses.  When  this  is  afforded,  the  pur- 
poses of  right,  and  of  the  constitution,  are  satisfied.  It  is  not 
intended  that  compensation  shall  extend  beyond  the  loss  and 
injury,  including  tnat  which  the  land-owner  had  not  when  the 
property  was  taken,  but  which  is  an  incident  of  the  appropria- 
tion, and  essential  to  the  uses  for  which  the  law  aynfers  the 
rigid  of  taking  the  property. — Justice  v.  JV.  V.  It.  R.  Co.^ 
87  Penn.,  snipra ;  N:  C.  R.  R.  Co.  v.  Canton^  supra;  Lyon 
■y.  G.  B.  &  M.  R.  R.  Co.,  svpra;  Morgan  v.  C.  cfc  N.  R. 
R.  Co.,  -ntpra;  N.  H.  C.  R.  R.  Co.  v.  Booream,  28  N.  J. 
Eq.450. 

The  compensation  is  assessed,  or  ascertained,  as  of  the  time 
when  the  land  is  taken.  Until  the  taking,  whatever  may  be 
the  other  rights  of  the  proprietor,  the  right  to  just  compensa- 
tion is  not  complete.  What  shall  constitute  the  taking,  may 
vary  in  different  jurisdictions,  and  may  depend,  when  proceed- 
ings for  condemnation  are  resorted  to,  before  an  actual  a])pro- 
priation  of  the  land,  upon  the  stage  of  the  proceedings.  Where, 
as  in  this  case,  such  proceedings  are  not  resorted  to,  the  entry 
npon  the  lands,  disturbing  the  possession  of  the  proprietor, 
followed  by  the  location  of  the  road,  and  operations  for  its  con- 
struction, is  the  tinie  of  taking.  These  are  acts  in  the  exercise 
of  the  right  of  eminent  domain,  and  the  right  of  the  proprietor 
to  compensation  for  the  loss  and  injury  sustained  In*  the  exer- 
cise of  the  right  is  then  complete. — Pierce  on  Railroads,  209. 
It  is  obvious,  no  other  period  of  time  can  be  adopted,  without 
injustice  to  the  land-owner,  or  to  the  corporation  taking  the 
land.  If  the  period  of  condenmation,  or  of  the  commence- 
ment of  proceedings  for  condemnation,  in  a  case  like  the 
present,  was  adopted,  the  consequence  would  be,  that  the  land- 
owner could  not  claim  damages  compensatory  of  the  injury  to 
his  contiguous  lands.  Their  value  as  of  either  period,  after  it 
has  been  diminished  by  the  construction  of  the  road,  the  market 
value,  would  be  the  measure  of  the  compensation  to  which  he 
would  be  entitled.  Past  injuries  to  them  could  not,  in  this 
proceeding,  be  considered.  It  is  not  a  remedy  for  the  recovery 
of  damages  for  such  injuries. — Morgan  v.  C.  cf*  ^\  R.  R.  Co., 
sujmi.  In  jV.  II.  C.  n.  R.  Co.  v.  Booream,.s-f'pra /it  is  said  by 
the  Court  of  Appeals,  of  New  Jersey :  "  Suppose  the  land 
was  valuable  for  building,  or  farming  purposes,  and,  by  reason 
of  cuts  and  embankments  made   by  the  company,  it  was  ren- 
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dered  intrinsically  worthless ;  it  would  be  unjust  to  compel  the 
owner  to  accept  as  compensation  its  intrinsic  value  in  that  con- 
dition. That  result  would  necessarily  be  reached,  if  the  valu- 
ation of  the  land  was,  under  such  circumstances,  to  be  made  as 
of  the  time  when  the  condemnation  was  effected." 

The  value  of  tlie  land  when  taken,  before  the  construction 
of  the  road,  and  before  any  injury  to  the  land  taken  resulting 
from  construction,  and  the  injury,  the  diminution  in  value  of 
the  contiguous  lauds,  is  the  true  and  just  measure  of  compen- 
sation.— Lyon  V.  G.  B.  <&  M.  It.  R.  Co.,  supra.  Delays  in 
condemnation  may  occur,  from  many  causes,  and  may  result 
from  the  mere  negligence  of  the  corporation.  The  land-owner 
can  always  quicken  it  into  diligence,  and  prevent  any  other 
loss  or  injury,  than  that  for  which  compensation  must  be  paid. 
Such  delays,  it  may  be,  would  often  find  encouragement,  if  the 
period  of  condemnation  was  fixed  as  the  time  of  assessing  the 
compensation,  when  by  the  taking  the  value  of  the  land  may 
have  been,  if  not  destroyed,  materially  reduced.  On  the  other 
hand,  the  delay  of  the  land-owner  to  compel  compensation 
would  be  encouraged,  if  he  could  claim  that  it  should  include 
the  value  of  the  structures  which  have  been  erected  on  the 
lands.  In  neither  claim  is  there  right  or  justice,  and  neither 
comes  within  the  letter  or  spirit  of  just  compensation,  which 
the  constitution  requires  sliall  be  made  before  or  concurrently 
with  the  taking  of-  the  land.  The  land-owner  is  entitled  to  the 
value  of  the  lands  at  the  time  of  the  taking  and  appropriation, 
whether  the  damages  are  assessed,  as  they  should  be,  by  con- 
demnation proceedings,  before  the  entry  for  the  purposes  of 
constructing  the  road,  or  subsequently,  after  there  has  been  an 
actual  taking  and  appropriation,  wnthout  such  proceedings,  and 
without  making  payment  of  compensation.  So,  he  is  entitled, 
as  of  the  same  time,  to  the  injury  to  his  contiguous  lands.  It 
is  this  measure  of  compensation  the  constitution  requires  shall 
be  paid  before  or  concurrently  with  the  taking.  Interest  upon 
these  sums  should,  generally,  in  a  case  like  the  present,  be  com- 
puted. The  liability  for  interest  is  not  now  presented,  and  it 
may  be  that  there  are  circumstances  connected  with  this  case 
which  would  render  the  payment  of  interest  inequitable. 
More  than  this  measure  of  compensation  the  land-owner  is  not 
entitled  to  receive.  When  it  is  paid,  the  land,  with  all  the 
structures  thereon  placed,  will  pass  to  the  appellee. 

There  is  no  error  in  the  rulings  of  the  City  Court,  and  the 
judgment  is  affirmed. . 
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Steele  v.  BroAVii;  Mastin  v,  Bi*<»vn. 

£(lls  in  Jujuity  by  Widow,  for  Ami(jnment  of  Dovier. 

1.  \yUl()w''^  ritjht  to  (Ii}wer  ;  proof  of  hnshanir.<<  .sii'zln  dariiu]  coverture. 
Under  a  bill  by  the  widow  to  obtain  an  assignment  <jf  dower  in  lands 
of  which  the  luisband  is  alleged  to  have  l)eeii  seized  and  possessed  during 
coverture,  if  the  seizin  of  the  husband  is  denied,  it  must  be  attirniativelv 
proved  by  the  demandant;  and  althougli  strict  ])roof  is  not  re<juire(I, 
where  the  defendant  is  in  possession  under  the  husband,  or  claims  un- 
der him  through  mesne  conveyances,  yet  it  is  not  sutficient  to  prove 
a  purchase  by  the  husband  at  administrator's  sale,  witliout  proof  of  title 
in  the  decedent,  and  possession  under  the  purchase,  or  tliat  the  defend- 
ant held  under  the  hus])atid,  mediately  or  immediately. 

2.  Allotmetd  of  dower  hi/  nieten  and  houudK  ;  rents  nnd  ])roJttH. — When 
dower  is  allotted  to  the  widow  by  metes  and  bounds,  rents  and  profits 
should  be  awarded  from  the  filing  of  the  bill,  and  not  from  the  death  of 
the  husl)and  ;  nor  shouhl  the  allotment  be  made  by  metes  and  bounds, 
when  the  lands  were  sold  under  execution  against  the  husband,  and  val- 
uable improvements  have  since  been  erected  on  them. 

Appeals  from  the  Chancery  Court  of  Madison. 

Heard  before  tlie  Hon.  X.  S.  Ctkaham. 

The  bills  in  these  two  eases  were  each  tiled  on  17th  July, 
1880,  by  Mrs.  Elizabeth  Brown,  as  the  widow  of  William 
Brown,  deceased,  against  James  W.  Steele  and  Celia  Mastin,  re- 
spectively; and  sought  an  assignment  of  dower  in  two  lots,  of 
which  the  defendants  were  respectively  in  ])ossession,  and  of 
which  the  said  William  Jirown  was  alleged  to  have  been  seized 
and  possessed  during  his  coverture  with  the  complainant,  with 
rents,  or  mesne  profits.  It  was  proved  that  the  comj)lainant 
and  said  William  Brown  were  married,  in  Tennessee,  in 
1880,  and  soon  after  removed  to  Madison  county,  Alabama, 
where  they  resided  until  the  death  of  said  William  Brown, 
which  occurred  in  September,  1^77:  that  the  lots  in  which 
dower  was  claimed,  each  containing  about  a  half-acre,  more  or 
less,  were  parts  of  a  larger  lot  containing  alxtut  two  and  a  half 
acres,  which  wa^  sold  and  conveyed  to  said  Brown,  l)y  John  W. 
Eldridge,  as  the  administrator  of  the  estate  of  li.  C.  Rathbone, 
deceased,  by  deed  dated  the  12th  March,  1840;  and  that  said 
lot  was  sold,  under  execution  at  law  against  said  William  Brown, 
some  time  prior  to  the  year  1856,  the  precise  date  not  being 
shown.  Each  of  the  defendants  tiled  an  answer  to  the  bill,  re- 
quiring proof  of  its  allegations,  and  denying  seizin  of  the  lots 
by  the  said  William  Brown;  each  alleged  that,  since  the  sale  of 
the  entire  premises  under  execution  against  him,  valuable  im- 
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provements  had  been  erected  on  each  of  the  lots ;  and  each 
claimed  title  under  mesne  conveyances  from  Wilson  &  lier- 
stein,  who  entered  into  possession  in  June,  1867,  imder  a  con- 
veyance from  Joseph  P.  Doyle  and  wife.  On  tinal  hearing,  on 
pleadings  and  proof,  the  chancellor  held  the  complainant  enti- 
tled to  relief  in  each  case,  and  appointed  commissioners  to  allot 
her  dower  by  metes  and  bounds  in  each  lot;  and  also  held  her 
entitled  to  one-third  of  the  rents  from  the  death  of  her  husband, 
and  ordered  a  reference  to  the  register  to  ascertain  the  amount. 
The  chancellor's  decree,  and  each  part  thereof,  are  now  assigned 
as  error. 

Cabaniss  &  Ward,  for  the  appellants. 

Walker  &  Shelby,  contra. 

STOXE,  J. — These  two  cases  are  substantially  identical  in 
law  and  in  fact,  and  we  propose  to  decide  them  together. 

To  obtain  dower,  it  was  necessary  for  the  complainant  to  al- 
lege and  prove  her  marriage,  legal  or  complete  equitable  seizin 
of  the  husband  during  the  coverture,  and  the  death  of  the  hus- 
band. The  first  and  third  of  these  propositions  are  proved.  Is 
the  proof  of  seizin  sufficient?  The  averment  of  seizin,  or  title, 
being  put  in  issue,  it  became  necessary  to  prove  it.  After  the 
answers  of  Mrs.  Brown  to  the  fifth  and  sixth  interrogatories  were 
suppressed,  the  proof  of  this  material  averment  was  insuffi- 
cient. True,  in  Scribner  on  Dower,  vol.  2,  199,  it  is  said:  "It 
is  well  settled,  that  the  demandant  in  dower  is  not  recpiired  to 
make  strict  proof  of  her  husband's  title,  under  the  issue  of  ?imi 
seisinJ^  But  he  explains  what  he  means  by  making  strict 
proof.  He  says:  "  Where  the  defendant  is  in  possession  under 
a  conveyance  from  the  husband,  or  by  virtue  of  a  title  derived 
through  mesne  conveyances  from  him,  proof  of  this  fact  is  suffi- 
cient to  establish,  as  against  the  defendant,  the  seizin  of  the  hus- 
band. So,  also,  proof  that  the  husband  of  the  demandant  was  in 
possession  during  the  coverture,  claiming  title,  or  that  he  was  in 
receipt  of  rents  from  the  person  in  jjossession,  \^  prima  facie  suffi- 
cient evidence  of  seizin,  to  warrant  a  recovery  against  one  whose 
possession  commenced  subsecpiently  thereto;  and  unless  im- 
peached or  explained,  such  possession  is  conclusive  evidence  of 
title."  Now,  conceding  that  Mrs.  Brown,  the  demandant,  is  not 
required  "to  make  strict  proof  of  her  husband's  title,''  the  proof  in 
the  present  record  falls  very  far  short  of  each  of  the  illustrations 
which  this  author  gives.  It  is  not  shown  that "  the  defendant  is  jn 
possession  under  a  conveyance  from  the  husband,  or  by  vartue  of 
a  title  derived  through  mesne  conveyances  from  him."  There 
is  no  attempt  to  trace  a  chain  of  title  from  the  purchaser  at 
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sheriff's  sale,  down  to  the  defendant.  Nor  is  tliere  proof  tliat 
Mr.  ]?rown,  husband  of  the  demandant,  "  was.  in  j>08session  dur- 
ing the  coverture,  claiming  title,  or  that  he  was  in  receipt  of 
rents  from  the  person  in  possession."  And,  we  may  add,  there 
is  no  proof  that  llathbone,  whose  title  Brown  purchased,  had 
any  title  to  the  lands,  or  had  ever  been  in  possession,  claiming 
title.  Either  of  these  lines  of  proof,  supj)lementing  the  ])roof 
found  in  the  record,  would  have  made  ajirhnafacie  case  for  the 
demandant.  And,  we  may  add,  such  proof  would  make  2i  pri- 
ma facie  case  that  the  title  had  been  in  Mr.  Brown  as  alleged, 
in  an}'  suit  affecting  the  title  to  the  property.  In  a  suit  by  A 
against  B,  it  is  enough  for  A  to  prove  that  he  and  B  trace  title 
to  the  same  source,  and  that  A's  claim  is  paramount  or  supe- 
rior to  that"  of  B.  Xot  necessary  in  that  case  to  j)rove  title  in 
the  common  source,  under  whom  each  litigant  claims. — Polhwd 
«.  Cocke,  19  Ala.  188.  So,  prior  possession,  claiming  title,  or 
exercising  acts  of  ownership,  is  good  against  any  one  not  show- 
ing a  paramount  title,  unless  barred  or  esto])ped  under  some 
other  principle  of  law.— 1  Brick.  Dig.  627,  >$§  89,40;  Ih.  628, 
§  54;  Anderson  v.  Jfelear,  56  xVla.  621.  The  proof  of  seizin  in 
these  cases  falls  short  of  each  of  these  re<|uirement8. 

Dower  being  allotted  by  metes  and  bounds,  there  was  also  er- 
ror in  awarding  the  demandant  rents  or  prolits  from  the  death 
of  the  husband.  It  should  have  been  computed  from  the  tiling 
of  the  bill.  Nor  was  this  a  case  for  allotment  by  metes  and 
bounds. — Beavers  v.  Smith,  11  Ala.  20;  Slatter  v.  Meek,  35 
Ala.  528.  Dower  being  demandable,  in  these  cases,  of  the 
value  of  the  premises,  irrespective  of  improvements  placed  there 
by  the  purchasers,  they  fall  within  the  principles  declared  in 
Wood  V.  Morgan,  56  Ala.  497. 

lie  versed  and  remanded. 


Maas  &  Block  v.  Loii^. 

Bill  in  Kniity  hy  Suretie^s  on  Forfeited  Claim  Bund,  for  In- 
junction qf  J  wig  ments,  and  Adjustment  of  Priorities. 

1.  ForfiHi'd  replevy  and  claim  fionda  ;  (tiuuimt  of  jiidifinent  and  exioi- 
tloit  on. — Construing  in  pari  nt'iteria  the  soviTiil  statutes  n-lating  to  snni- 
niarv  jndgnionts  and  executions  on  forfeited  replevv  and  claim  bonds 
(Cotle,  ^§  ;{215,  .32yO-i»l,  ;{;!44),  Oie  court  holds.  that"\vlien  a  claim  is  in- 
terposed by  a  stranger,  and  bond  given  to  try  the  right  tt>  property  on  which 
an  attachment  has  been  levie<l,  and  the  claim  suit  is  decided  against  the 
claimant,  and  the  bond  returned  forfeited,  the  execution  against  the  ob- 
ligors should  be,  as  when  similar  proceedings  are  had  in  reference  to 
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property  on  which  an  execution  has  been  levied,  for  the  assessed  value  of 
the  property,  but  not  exceeding  the  amount  of  the  plaintiff's  judgment, 
together  with  the  damages  and  costs ;  and  that  execution  on  a  forfeited 
bond  issues  for  the  whole  amount  of  the  judgment  and  costs,  without  re- 
gard to  the  assessed  value  of  the  property,*  o»Z(/  when  the  property  levied 
on  is  replevied  by  the  defendant  in  execution  or  attachment. 

2.  Same  ;  equitable  relief  to  sureties  againxt  judgments. — Three  several 
attachments,  in  favor  of  different  plaintiffs,  having  been  levied  on  suc- 
cessive days  on  the  same  stock  of  goods,  and  a  claim  interposed  in  each 
case  by  the  same  person,  and  bonds  given  for  the  trial  of  the  right  of 
property,  with  the  same  sureties,  and  conditioned  as  required  by  law ; 
and  the  claim  suits  having  been  decided  against  the  claimant,  and  judg- 
ments recovered  by  the  plaintiffs  in  each  attachment,  the  aggregate 
amount  of  the  judgments  being  more  than  twice  the  assessed  value  of  the 
property,  though  each  judgment  was  for  less  than  that  value ;  and  the 
bonds  being  returned  forfeited,  judgments  were  rendered  against  the  obli- 
gors fortheamountof  the  judgment  in  each  case ;  held,  that  the  sureties  on 
the  bond,  nol;  being  concluded  by  the  judgments,  might  maintain  a  l)ill  in 
equity  to  adjust  the  priorities  of  the  attaching  creditors,  and  to  settle 
their  liability  in  the  several  cases. 

Appeal  from  the  City  Court  of  Seliiia,  sitting  in  Equity. 

Heard  before  the  Hon.  Jona.  Haralson. 

The  bill  in  this  case  was  tiled  on  the  21st  March,  1881,  by 
Jacob  Long  and  Herman  Long,  against  the  persons  composing 
the  several  mercantile  firms  of  Maas  &  Block,  Bernstein  «&:  Co., 
Lienkauli  &  Strauss,  Block  Brothers  &  Co.,  and  against  Ben- 
jamin F.  Long,  as  the  assignee  of  said  Bernstein  «fe  Co.  ;  and 
sought  equital)le  relief  against  several  judgments,  which  were 
rendered,  according  to  the  allegations  of  the  bill,  under  the  fol- 
lowing circumstances:  On  the  4th  Hecember,  1878,  Bernstein 
<fe  Co.  sued  out  an  attachment  against  one  Albert  Steiner,  which 
was  levied  by  the  sheriff,  on  the  same  day,  on  a  stock  of  goods 
as  the  property  of  said  Steiner ;  on  the  5th  December,  Maas  cfe 
Block  sued  out  an  attachment  against  Steiner,  and  it  was  levied 
by  the  sheriff  on  the  same  stock  of  goods,  which  were  then  in 
his  possession  under  the  former  levy ;  and  on  the  next  day,  De- 
cember fith,  Lienkauff  &  Strauss  sued  out  an  attachment  against 
said  Steiner,  which  was  levied  by  the  sheriff  on  the  same  goods. 
These  attachments  were  all  returnable  to  then  next  term  of  the 
Circuit  Court  of  Hale  county,  and  were  so  returned,  with  the 
levies  thereon  indorsed.  On  the  12th  December,  1878,  while 
the  goods  were  in  the  possession  of  the  sheriff  of  Dallas  county, 
under  the  said  attachment  levies,  a  claim  was  interposed  to  them 
by  Block  Brothers  &  Co.,  under  an  alleged  purchase  from 
Steiner  made  on  the  3d  December,  the  day  before  the  first  at- 
tachment was  levied ;  and  they  made  aflSdavit,  and  gave  bond 
for  the  trial  of  the  right  of  property,  with  the  complainants,  J. 
(fe  H.  Long,  as  their  sureties.  A  claim  was  interposed,  an  afli- 
davit  made,  and  a  bond  given  in  each  of  these  cases.  The  bonds 
are  not  set  out,  but  the  bill  alleged  that  they  were  "  in  doable 
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the  estimated  value  of  the  property,  payable  and  conditioned  as 
the  law  directs  ;  "  and  the  sheriff  thereupon  delivered  the  goods 
to  the  said  Block  Brothers  &  Co.,  after  having  set  apart  to 
Steiner  $1,000  worth  selected  hy  him,  which  was  not  included 
in  the  sale  to  Block  Brothers  &  Co.,  and  which  he  claimed  as 
exempt. 

At  the  ensuing  term  of  the  Circuit  Court  of  Hale,  on  the 
17th  April,  1879,  the  case  of  Maas  &  Block,  plaintiffs  in  attach- 
ment, against  J.  &  II.  Long  as  claimants,  being  first  called,  was 
submitted  to  a  jury,  who  returned  a  verdict  for  the  plaintiffs  in 
attachment,  finding  the  property  subject  to  their  attachment, 
and  assessing  its  value  at  $1,260.22 ;  "and  thereupon  a  judg- 
ment was  rejidered  by  the  court,  condemning  said  pi-operty  to 
the  satisfaction  of  said  attachment ;  and  a  judgment  was  at  the 
same  time  rendered  by  said  court  against  said  Steiner,  in  favor 
of  said  Maastfe  Block,  in  said  attachment  suit,  for  S450.61,  be- 
sides costs.  At  the  same  time,  and  on  the  same  occasion,"  as 
the  bill  further  alleged,  judgments  were  rendered  against 
Steiner,  in  each  of  the  other  attachment  cases,  as  follows :  in 
favor  of  Bernstein  &  Co.,  for  $1,162.25,  and  in  favor  of  Lien- 
kautt'  &  Strauss  for  $906.46,  with  costs  ;  "  and  at  the  same  time, 
and  upon  the  same  occasion,  and  as  a  part  of  the  same  transac- 
tion, and  without  any  real  or  formal  trial,  and  by  some  arrange- 
ment to  complainants  unknown,  the  record  of  the  court  \vas  so 
made  up  as  to  show  that  a  trial  was  had  before  the  same  jury 
in  each  of  the  other  claim  suits,  and  that  they  rendered  a  ver- 
dict in  each  case,  findingtheproperty  subject  to  the  attachment, 
and  assessing  its  value  at  $1,260.22.  Your  orators  were  not 
present  at  the  said  trials  of  the  right  of  property,  or  either  of 
them,  in  person  or  otherwise,  and  never  consented,  directly  or 
indirectly,  to  any  of  the  proceedings  therein,  but  Mere  utter 
strangers  thereto,  and  were  and  continued  wholly  in  ignorance 
thereof,  until  executions  were  issued  against  the  obligors  on 
said  bonds,  as  hereinafter  stated." 

Block  Brothers  &  Co.  took  an  appeal  from  the  judgment  ren- 
dere<l  in  their  claim  suit  witli  Maas  cV:  Block,  and  l)rought  the 
case  to  this  court;  and  the  judgment  was  affirmed  by  this  court, 
during  its  special  November  term,  1880,  as  shown  by  the  re- 
port of  the  case  in  65  Ala.  211-14.  After  the  decision  of  that 
case,  to-wit,  on  the  24th  December,  1880,  the  sheriff  of  Hale 
county  returned  all  the  claim  bonds  forfeited,  ''by  reason  of 
the  failure  of  the  claimants  to  deliver  the  said  projwrty  within 
thirty  days  after  they  had  failed  in  the  action  ;  and  thereupon 
the  clerk  of  said  court  issued  an  execution  against  all  the  ob- 
ligors in  the  bond,  in  the  case  in  which  Bernstein  iV:  Co.  were 
plaintiff's,  and  thereby  commanded  the  sheriff  to  make,  out  of 
the  property  of  said  Block  Brothers  tfe  Co.  and  your  orators,  the 
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sum  of  $1,162.25,  damages,  and  also  costs  of  suit,  which  said 
Bernstein  &  Co.  recovered  against  tliem,  by  the  judgment  of 
said  court,  on  the  17th  April,  1879."  The  bill  alleged,  also, 
that  a  similar  execution  wa-s  issued,  on  the  17th  February,  1881, 
on  the  judgment  in  favor  of  Maas  &  Block,  for  §450.61,  the 
amount  of  their  judgment  against. Steiner,  and  $122.70  costs  of 
suit ;  "  that  no  execution  has  ever  issued  on  the  bond  in  the 
case  of  Lienkauff  &  Strauss,  but  they  claim  that  they  are  enti- 
tled to  an  execution  against  all  the  obligors  on  said  bond,  for 
the  amount  of  their  said  judgment  against  Steiner ;  that  said 
Block  Brothers  &  Co.  have  no  property  in  this  county  liable  to 
execution,  and  the  sheriff  is  about  to  levy  said  executions  on  the 
property  of  your  orators." 

The  bill  alleged,  also,  "  that  no  execution  has  ever  issued  on 
either  of  said  judgments  against  Steiner;  that  by  the  consent  of 
all  and  each  of  said  plaintiffs,  and  with  their  knowledge  and  ap- 
probation, no  return  of  forfeiture  was  ever  made  on  either  of 
said  bonds,  until  on  or  about  the  24th  December,  1880;  that 
said  Block  Brothers  &  Co.,  a  few  days  after  they  had  replevied 
said  property,  finding  that  some  of  it  was  deteriorating  in  value, 
sold  a  portion  thereof ;  and  afterwards,  but  before  said  bonds 
had  been  returned  forfeited,  they  took  the  residue  of  said  goods 
to  the  sheriff,  and  offered  to  deliver  the  same  to  him,  and  to 
pay  the  assessed  value  of  those  which  had  been  sold,  or  to  pay 
him  the  proceeds  of  those  which  had  been  sold  by  them,  in 
lieu  thereof,  as  he  should  elect,  and  deliver  to  him  the  residue, 
as  a  compliance  with  the  terms  and  conditions  of  said  bonds; 
but  said  sheriff  refused  to  receive  any  less  than  the  whole 
amount  of  said  goods,  and  refused  to  receive  those  tendered  to 
him,  and  afterwards  returned  said  bonds  forfeited  as  afore^ 
said."  It  was  further  alleged  in  the  bill  that  the  goods  were 
in  fact  not  worth  the  amount  at  which  their  value  was  assessed. 
by  the  jury,  "but  said  amount  is  insufficient  to  pay  said  debts, 
and  said  goods  are  in  fact  insufficient  in  value  to  pay  the 
amonnf  of  the  judgment  of  Bernstein  &  Co.  against  Steiner, 
with  the  costs  of  suit,  much  less  the  other  judgments  against 
Steiner;  that  the  Hen  of  the  attachment  in  favor  of  said  Bern- 
stein tfe  Co.  was  and  is  paramount  to  the  liens  of  the  others, 
and  your  orators  ought  not  to  be  held  liable  for  any  greater 
sum  than  the  value  of  said  goods;  and  they  hereby  offer  to  pay 
the  value  of  said  goods  as  the  court  may  direct,"  and  also  the 
costs  of  the  claim  suit. 

On  these  allegations,  the  bill  prayed  "  that  an  account  may 
1)8  taken  of  said  goods,  and  of  the  value  thereof,  and  of  the 
amount  of  principal,  interest  and  costs,  due  on  the  several  judg- 
ments against  said  Steiner,  and  of  the  amount  which  your  ora- 
tors ought  to  pay,  and  are  justly  liable  to  pay,  and  that  the  same 
Vol.  lxx. 
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may  be  applied  as  this  court  may  deem  ri<;]it  and  proper,  and 
your  orators  discliarged  from  all  further  liability  on  said  bonds  ; " 
that  the  jud<^ment  and  execution  in  favor  of  Maas  tt  Blcjck 
might  be  enjoined,  and  for  other  and  further  relief  under  the 
general  prayer. 

The  presiding  judge  (as  chancellor)  overruled  a  demurrer  to 
the  bill  for  want  of  equity,  and  also  a  motion  to  dissolve  the  in- 
junction and  dismiss  the  bill  for  want  of  equity ;  and  his  decree 
18  now  {issigned  as  error. 

Jas.  E.  Webb,  and  J.  F.  Johnston,  for  appellants. — The  bill 
alleges  that  the  bonds  were  "  payable  and  conditioned  as  re- 
quired by  law;"  that  they  were  returned  forfeited,  on  account 
of  the  principals'  failure  to  com[)ly  with  the  express  conditions  ; 
and  it  shows  that  the  judgment  and  executions  were  in  exact 
conformity  with  the  provisions  of  the  statute  governing  such 
cases. — Code,  nJ  3291.  The  complainants  voluntarily  assumed 
this  obliijation  ;  thev  are  charj^eable  with  full  l-cnowledji^e  of  the 
legal  consequences  of  their  acts,  and  show  no  good  reason  why 
a  court  of  ecjuity  should  relieve  them  from  those  consequences. 
The  claimants  might  have  sued  the  sheriff  in  detinue,  but  tliey 
elected  tojiursue  their  statutory  remedy,  and  tlioir  sureties  be- 
came bound,  in  the  terms  of  the  statute,  for  tiieir  conn)liaiice 
with  tlie  conditions  imposed  on  them  Ijy  hiw.  Tlie  ])onds  were 
properly  returned  forfeited,  since  no  valid  i-eason  was  shown 
for  the  failure  to  deliver  the  property. — hui'uso)!  r.  Cozen-^,  3 
Ala.  038.  On  default  being  made,  the  ol>ligors  are  bound  for 
the  amount  of  the  judgment,  "without  ivgard  to  the  value  of 
the  ])roperty.'' — Adler  v.  P()ttei\  57  Ala.  .">72.  if  the  com- 
plainants are  entitled  to  any  relief,  on  the  facts  stated  in  their 
bill,  they  have  an  adequate  remedv  at  law,  l)y  motion  to  (piash. 
or  })etition  iox supersedeas. — Loekhart  r.  MrKhnij.^  Ala.  r)72; 
AnMei/  V.  Pearson^  8  Ala.  437;  Pel  Bairo  r.  Br.  Ihink.  12 
Ala.  238. 

l>Ko<)Ks  cV:  Vary,  contra.     (No  brief  on  tile.j 

SO^IERVILLE,  J, — The  main  (piestion  raised  in  this  case  is, 
as  to  tlu!  proper  amount  for  which  execution  should  issue  on  a 
forfeited  delivery  bond,  executed  by  a  r/an/iant  on  the  trial  of 
the  right  of  property,  levied  on  by  process  of  (df<i<-Jt)iierd. 

The  statute  is  plain,  and  free  from  doubt,  when  an  r.rrruflox 
is  levied  on  personal  })roperfy,  and  it  is  replevied,  so  to  speak, 
by  a  claimant,  who  is  not  a  party  to  the  writ.  Section  3,344  of 
the  present  Code  (1876)  provides,  in  such  cases,  that  if  judg- 
ment is  rendered  against  the  claimant,  after  executing  ])ond  on 
trial  of  the  right  of  propertv,  and  he  fail  to  deliver  the  pro]>- 
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erty  to  the  sheriff  within  thirty  days  thereafter,  to  satisfy  the 
execution  of  the  plaintiff,  the  sheriff  must  indorse  the  l)oncl/V>;'- 
feited',  "  and  tlie  clerk  must  thereupon  issue  an  execution 
against  all  the  obligors  therein,  for  the  amount  of  the  judgment 
of  the  plaintiff,  if  that  is  less  than  the  value  of  the  property  as 
assessed  by  the  jury,  or  for  the  ammmt  of  svch  assessed  value, 
if  less  than  the  amount  of  the  judgment;  also,  for  the  damages, 
if  any  were  assessed,  and  the  costs  of  the  trial  of  the  right  of 
property."  The  amount  of  such  execution,  in  otlier  words,  is 
the  assessed  value  of  the  property  replevied  by  the  claimant, 
not  to  exceed,  in  any  event,  the  amount  of  the  plaintiff's  judg- 
ment, besides  the  assessed  damages  and  costs. 

Section  3290  of  the  Code  manifestly  adopts  the  same  rule  in 
attaehraent  cases,  where  the  property  attached  is  claimed  by  a 
person  not  a  party  tc)  the  suit.  It  provides  for  the  giving  of 
bond,  and  making  affidavit,  as  in  cases  of  trial  of  right  of  prop- 
erty when  levied  on  under  execution,  and  requires  that,  upon 
the  return  of  the  bond  and  affidavit  by  the  sheriff,  with  tlie 
writ  of  attachment,  "  the  same  proceedings  must  he  had  as  in 
other  trials  of  right  of  property,  except  that  the  sheriff  must 
return  the  original  attachment  to  the  proper  county."  The 
proceedings  required  to  l)e  had  on  trials  of  right  of  property 
are  found  embodied  in  sections  3341-3350  of  the  Code,  and  re- 
late to  levies  on  personal  property  under  executions.  Within 
this  chapter  of  the  Code  is  included  section  3344,  the  one  above 
alluded  to,  as  establishing  the  rule  in  execution  cases.  If  the 
matter  rested  here,  there  could  be  no  room  for  conti'oversy. 
The  rule  in  execution  and  attachment  levies  would  obviously  be 
the  same. 

The  difficulty  arises  from  the  phraseology  of  section  3291  of 
the  Code,  as  it  read  before  the.  amendatory  act  of  March  1st, 
18S1  (Acts  1880-81,  pp.  54-55),  which  was  clearly  de.-igncd  to 
obviate  the  apparent,  if  not  actual  repugnancy  presented.  The 
latter  section  reads  as  follows:  "§3291.  AVhen  property  re- 
plevied, or  which  has  been  delivered  to  a  claimant,  is  not  de- 
livered with  thirtv  davs  after  iudo^ment  atjainst  sucli  claimant 
and  against  the  defendant  in  attachment,  it  is  the  duty  of  the 
sheriff  to  return  the  Ixmd  forfeited ;  and  execution  must  issue 
tliereon  against  the  principal  and  sureties  on  such  bond,/ry/'  the 
amount  of  the  judgment  and  costs.^^  The  same  statute  occurred, 
in  like  words,  in  the  Code  of  1867,  as  section  29(56,  and  in  the 
Code  of  1852,  for  the  first  time,  as  section  2538.  It  was,  no 
doubt,  an  erroneous  condensation  of  previous  statutes  as  made 
by  the  codifiers  in  their  work  of  abridgment. — See  Clay's  Di- 
gest, 213,  §ji  63-64.  Be  this  as  it  may,  we  are  of  o])inion,  that 
the  only  possible  way  of  giving  any  reasonable  operation  to 
each  of  the  several  sections  under  discussion,  is  to  limit  the 
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rule  laid  down  in  section  3291  to  replevies  of  property  by  de- 
fendnnU  in  attachment,  just  as  section  3215  aj)pliesit  to  defend- 
ants in  execution  ;  and,  in  like  manner,  tft  ajiply  the  rule  pre- 
scribed in  sections  3344  and  329(1  only  to  replevies  by  claim- 
ants who  are  not  parties  to  the  writ.  This  is  more  in  accord- 
ance with  the  spirit  of  our  entire  statutory  system  governintj 
the  subject,  and  better  harmonizes  with  the  ])o]icy  of  recent 
legislation,  as  shown  in  the  amendatory  act  of  March  1,  1881, 
sujyra^  which,  in  view  of  present  doubts,  may  be  regarded  in 
the  li<jht  of  le<;islative  construction.  This  view  has  the  addi- 
tional  advantage  of  being  supported  by  the  highest  considera- 
tions of  natural  justice  and  ecpiity,  which  should  ever  consti- 
tute beacon  lights  of  judicial  interpretation. 

Our  conclusion  is,  that  when  the  execntion  issues  on  a  for- 
feited claim  bond,  in  cases  of  this  character,  involving  trials  of 
the  right  of  propertij^  it  should  be  for  the  c^s^sv'.v^v7'/  lytho'  of  the 
jn'opertij  re])levicd  by  the  clainu^nt,  not  to  exceed,  in  any  event, 
the  amount  of  plaintiff's  judgment,  besides  the  assessed  dam- 
ages and  costs.  It  is  only  where  the  property  levied  on  is  re- 
plevied hrj  a  defendant  in  execution  or  attachment,  that  the  ex- 
ecution, on  a  forfeiture  of  the  replevin  bond,  runs  against  the 
ol)ligors  for  the  whole  (nnoant  rf  the  jvdginent  and  costs. 
Code,  ^^  3215,  3291.  This  was  the' view  of  the  court  below,  in 
which  we  fully  concur. 

This  is,  in  our  judgment,  a  clear  case  for  ecjuitable  relief. 
There  were  three  several  attachments  levied  on  the  pro})erty  in 
question,  and  as  many  forthcoming  bonds  executed  by  I'lock 
Bros.  <k  Co.,  for  wluun  the  appellees.  Long,  are  sureties.  The 
appellees  were  not  parties  to  these  proceedings,  and  are  not  con- 
cluded by  them.  It  is  necessary  to  adjust  the  priorities  of  the 
attaching  creditors,  and  to  settle  in  one  suit  matters  of  litigation 
involving  a  multiplicity  of  actions  at  law.  To  these  ends,  the 
powers  of  a  court  of  equity  are  alone  fullv  adetjuate. — Bah- 
coek  V.   Williams,  9  Ala.  150. 

We  find  no  eri'or  in  the  record,  and  the  decree  of  the  court 
below  is  afiirmed. 
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Boswell  &  Woolley  v.  Carlisle,  Jones 

&  Co. 

Tresjyass  hy  Mortgagee  of  Growing  Croj)s,  against  Attaching 
Creditor  of  Mortgagor. 

1.  When  action  lies. — The  gist  of  the  action  of  trespass  being  the  in- 
jury to  the  possession,  the  plaintiff,  to  entitle  himself  to  a  recovery,  must 
show  that,  as  against  the  defendant,  at  the  time  of  the  injury,  he  had  the 
rightful  possession,  either  actnal  or  constructive  ;  and  he  can  not  recover 
on  his  general  property,  which  draws  to  itself  the  possession  when  there 
is  no  intervening  adverse  right  of  enjoyment,  if,  at  the  time  when  the  in- 
jury was  committed,  he  had  conferred  upon  another  the  exclusive  right 
of  present  enjoyment,  reserving  to  himself  only  the  right  to  take  or  re- 
sume possession  at  some  future  time,  or  on  the  happening  of  some  future" 
event  or  contingency. 

2.  Mortgagee' s  right  of  possession. — At  law,  the  mortgagee  of  cliattels 
has  the  entire  legal  property,  witii  the  riglit  of  immediate  possession, 
even  before  the  law-day  of  the  mortgage,  nnless,  by  express  stipulation, 
or  by  reasonable  infei-ence  from  the  express  stipulations,  the  right  of 
possession  is  reserved  to  the  mortgagor. 

3.  Same  ;  tvhen  viortgagee  may  maintain  trespass. — Under  a  mortgage 
of  a  growing  crop  of  cotton,  corn,  &c.,  to  secure  a  debt  for  advances 
made  and  to  made  during  the  season;  containing  an  ex])ress  stipulation, 
that  the  mortgagor  sliould  deliver  a  specified  numl:)er  of  bales  of  cotton 
on  the  first  day  of  November,  and  the  remainder  on  the  first  day  of  the  next 
January,  if  practicable,  with  condition  that,  if  default  sliould  be  made  in 
the  payment  of  the  debts  as  specified,  the  mortgagee  was  then  authorized 
to  take  possession  ;  the  mortgagee  has  no  right  of  possession  until  default 
has  been  made,  which  can  not  occur  before  the  first  day  of  November; 
consequently,  he  can  not  maintain  trespass  against  a  creditor  of  the  mort- 
gagor, for  levying  an  attachment  on  the  crop  before  that  day. 

4.  Claim  suit  by  mortgagee  ;  couclnsiveness  of  judgment. — A  mortgagee 
of  personal  property  may,  by  statutory  provision  (Code,  §3349),  inter- 
pose a  claim,  and  try  the  right  of  property  with  an  attaching  crjcditor  of 
the  mortgagor  ;  but  a  judgment  in  his  favor,  while  it  determines  the  valid- 
ity of  his  mortgage,  and  re<pures  the  attacliing  creditor  to  pay  the  mort- 
gage debt  before  subjecting  the  ])roi)erty  to  his  own  demand,  does  not 
establish  the  mortgagee's  right,  to  the  i^ossession  at  the  time  of  the  levy 
or  seizure. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craio. 

This  action  was  brought  by  Edward  K.  Carlisle  and  Alex. 
W.  Jones,  as  partners  composing  the  firm  of  Carlisle,  Jones  & 
Co.,  against  William  II.  Boswell,  P>asil  M.  Woolley,  and  John 
P.  Mitchell,  to  recover  damages  for  the  illegal  seizure  of  cer- 
tain personal  property,  described  in  the  complaint  as  "  seven 
bales  of  cotton,  eighty-four  thousand  pounds  of  cotton  in  the 
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seed,  and  twelve  linndred  bushels  of  com ;"  and  was  com- 
menced on  the  27th  day  of  October,  1874.  Tiie  defendants 
pleaded,  1st,  not  guilty  ;  2d,  that  the  trespass  complained  of 
was  the  seizure  of  the  said  personal  property,  under  an  attach- 
ment at  the  suit  of  said  Boswell  &  Woolley;  that  the  plaintiffs 
interposed  a  claim,  under  the  statute,  for  the  trial  of  the  right 
of  property,  and  thereby  released  the  sheriff,  who  had  made 
the  levy,  from  all  damages  for  the  seizure ;  and  that  the  only 
trespass  committed  by  tlie  defendants  was  committed  by  them 
jointly  with  the  sheriff  in  making  said  levy  and  seizure.  The 
judgment-entry  only  shows  that  the  cause  was  tried  ''on  issues 
joined." 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  "the 
plaintiffs  read  in  evidence  the  original  affidavit  and  bond  for 
attachment,  with  the  indorsements  and  return  thereon,  and  the 
record  of  the  proceedings  and  judgment,  in  the  suit  of  Boswell 
&  Wool  lev  against  Henry  C.  Spears,  defendant,  and  Carlisle. 
Jones  ik  Co.,  as  claimants."  Said  attachment  was  sued  ont  on 
the  28d  day  of  Septeml)er,  1873.  claiming  a  debt  of  S5,39],10 
as  due  from  said  Spears  to  Bosvvell  dc  Woolley,  "for  advances 
furnished  under  sections  1858,  1859,  and  ISfid  of  the  Revised 
Code,  for  the  purpose  of  making  a  crop  on  the  Spears'  '  Home 
place'  and  "IkxMie  ])lace'  in  Dallas  county  in  the  year  1873,"  on 
the  ground  that  "said  Spears  has  removed  a  portion  of  said 
crop  from  said  ])lantation,  without  the  consent  of  said  Boswell 
ik  Woolley,  and  without  paying  for  said  advances."  Mitchell, 
one  of  the  defendants  in  this  suit,  was  the  surety  on  the  attach- 
ment bond.  The  attachment  was  levied  by  the  sheriff,  on  the 
24th  and  25th  September,  1873,  on  the  cotton  and  corn  grown 
on  said  two  plantations;  and  a  claim  to  the  ])roperty  having 
been  interposed  by  Carlisle,  Jones  dc  Co.,  on  the  1st  October, 
affidavit  nuide,  and  bond  giv^en,  as  required  by  the  statute,  the 
sheriff  delivered  the  property  to  them.  At  the  ensuing  Spring 
term  of  the  court,  1874,  an  issne  was  made  up  to  try  the  right 
of  property  so  levied  on  ;  the  plaintiffs  in  attachment  averring, 
that  the  projierty  "is  the  property  of  said  Henry  C.  S])ears, 
and  is  subject  to  the  levy  of  said  attachment:"  and  the  claim- 
ants denying  "that  said  proi)ei*ty  is  subject  to  said  attachment." 
A  trial  was  had  at  the  same  term,  which  resulted  in  a  verdict 
and  judgment  for  the  claimants,  "  that  they  go  hence,  and  re- 
cover their  costs,"  ifcc. 

These  are  all  the  facts  shown  by  the  record  of  that  snit,  as 
copied  in  the  bill  of  exceptions.  But  a  bill  of  exceptions  was 
reserved  on  that  trial,  by  the  plaintiffs  in  attachment,  on  which 
the  case  was  brought  to  this  court;  and  the  judgment  was  here 
affirmed,  during  the  December  term,  187»),  as  sliown  l)y  the  re- 
port of  the  case  (55  Ala.   554-70),  where,  also,  the  mortgage 
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under  which  the  claimants  derived  title  to  the  property  is  set 
out  at  length.  This  mortgage  was  dated  the  3d  March,  1ST3; 
recited  an  indebtedness  by  said  Spears  to  Carlisle,  Jones  ifc  Co., 
for  advances  made  and  to  be  made  to  enable  him  to  raise  a  crop ; 
conveyed  "'all  the  crops^of  .corn,  fodder,  cotton,  or  other  pro- 
duce, that  may  be  raised  and  grown  by  me  [Spears],  and  under 
my  control,  on  said  plantation  the  present  year ;"  contained  a 
stipulation  that  the  mortgagor  should  deliver  to  the  mortgagees, 
for  sale,  sixty  bales  of  cotton  on  or  before  the  1st  day  of  Xo- 
vember,  1873,  and  the  residue  on  or  by  the  1st  January,  IST-l^ 
or  as  soon  thereafter  as  practicable ;  and  was  conditioned  as  fol- 
lows: "If  I,  the  said  Henry  C.  Spears,  shall  ship  and  deliver, 
as  specified  above,  the  quantity  of  cotton  hereinbefore  obligated, 
to  said  Carlisle,  Jones  &  Co.,  on  or  before  the  dates  mentioned 
for  delivery,  to  be  sold  by  them  on  my  account  as  before  stated, 
and  from  the  proceeds  thereof  pay  off  my  said  note,"  &c., 
'•  with  all  interest  due  thereon,  and  commissions  on  any  deficit 
in  shipments  of  cotton,  then  this  conveyance  sliall  be  void  and 
inopei-ative;  but,  in  the  event  of  a  failure  on  my  part  to  fully 
pay  off  the  amount  of  my  said  indebtedness  at  maturity,  then 
said  Carlisle,  Jones  ik  Co.,  their  agents,  or  attorney,  are  hereby 
authorized  and  em  powered  to  take  possession  of  said  crops  of  corn, 
fodder,  cotton,"  tfec.  The  plaintiffs  read  this  mortgage  in  evi- 
dence, and  also  a  mortgage  from  said  Spears  and  his  wife  to 
said  Boswell.  dated  the  21st  February,  1872,  which  had  been 
read  in  evidence  by  the  plaintiffs  in  attachment  on  the  trial  of 
the  claim  suit,  and  which  is  set  out  in  the  report  of  that  case. 
"  The  plaintiffs  then  proved  that  they  had  interposed  a  claim  to 
try  the  right  of  property  to  said  property  so  levied  on,  and  em- 
ployed counsel  to  prosecute  their  said  claim,  and  paid  them  for 
their  services  $-l(JO ;  and  that  said  legal  services  were  worth 
that  sum.  They  proved,  also,  by  the  deputy-sheriff  who  levied 
said  attachment,  that  the  property  levied  on  was  correctly  de- 
scribed, but  that  neither  of  the  defendants  was  present,  or  as- 
sisted in  making  said  levy,  so  far  as  he  knew.  This  was  all  the 
evidence  in  the  case ;  and  the  court  thereupon  charged  the  jury, 
at  the  request  of  the  plaintiff,  that  if  they  believed  the  evi- 
dence, tliey  must  find  a  verdict  for  the  plaintiffs,  for  the  value 
of  the  attorney's  fee  paid  by  them,  as  shown  by  the  evidence." 
This  charge,  to  which  an  exception  was  reserved  by  the  defend- 
ants, is  now  assigned  as  error. 

Sa'itekfieij)  &  Young,  and  Lapsley  tfc  Xelsox,  for  appel- 
lants. 

Brooks  &  Roy,  contra. 
Vol.  lxx. 
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BRICKELL,  C.  J. — The  yist  of  an  action  of  trespass  is  tlie 
injury  done  to  the  possession ;  and,  of  consequence,  to  support 
it,  the  pUiintirt"  must  sliovv  that,  as  to  tlie  defendant,  he  had,  at 
the  time  of  tlie  injury,  rightful  possession,  actual  or  construct- 
ive. The  general  property  draws  to  it  the  possession,  if  there 
be  no  intervening  adverse  right  of  enjoyment.  Jiut,  if  the  gen- 
eral owner  has  parted  with  the  possession,  conferring  on  an- 
other the  exclusive  right  of  present  enjoyment,  retaining  in 
himself  oidy  the  right  to  take  or  resume  possession  at  some  fu- 
ture time,  or  on  the  happening  of  some  contingency,  or  event 
in  the  future,  his  right  of  possession  is  in  reccmum^  and  he 
can  not  maintain  trespass  for  an  injury  to  tlie  property,  while 
the  particular  right  of  possession  is  continuing.— 2  Greenl.  Ev. 
vjvj  014-16;  Davis  V.  loung^  20  Ala.  151;  jVeho?}  v.  Bondu- 
rant,  20  Ala.  341. 

The  title  of  the  appellees  to  the  corn  and  cotton,  for  the  tak- 
ing of  which  the  present  action  was  brought,  was  that  of  mort- 
gagees.— BoKiicell  V.  Carlisle^  55  Ala.  554.  In  a  court  of  law, 
a  mortgage  is  more  tlian  a  mere  security  for  a  debt.  In  lands, 
it  creates  a  direct,  immediate  estate — a/l?i?  .nmpJe^  unless  other- 
wise expressly  limited.  In  chattels,  it  vests  the  entire  legal 
property.  The  fee  in  the  lands,  and  the  title  in  chattels,  is  con- 
ditional,— subject  to  be  defeated,  if  the  condition  annexed  is 
performed,  as  performance  may  be  appointed.  If  in  the  con- 
veyance there  is  not  a  reservation,  or  a  stipulation,  that  the 
mortgagor  may  remain  in  possession,  until  default  in  the  per- 
formance of  the  condition,  or  until  the  hap})ening  of  some 
other  event,  or  of  some  other  contingency,  the  mortgagee  has 
the  right  of  entry  on  lands,  and  of  possession  of  chattels.  The 
mortgagor,  if  remaining  in  possession,  is  a  mere  tenant  at  will  of 
lands,  or  bailee  of  chattels,  and  nuiy  be  ejected,  or  dispossessed, 
at  the  will  of  the  mortgagee,  though  the  law-day  of  the  mort- 
gage has  not  arrived.  This  is  the  relation  the  mortgagor  and 
the  mortgagee  sustain  to  each  other.  Having  the  legal  title  to 
the  chattels,  and,  as  an  incident,  the  right  to  the  immediate 
possession  (if  there  be  not  a  restraining  stipulation,  or  a  con- 
trary reservation),  the  mortgagee  may  maintain  trespass  for  an 
injury  to  them  while  remaining  in  the  visible,  manual  posses- 
sion of  the  mortgagor. — ElUnijton  v.  Charleston^  51  Ala.  166; 
Thrash  v.  Bennett,  57  Ala.  154 ;  Watford  v.  Gates,  Ih.  290. 
But,  if  there  is  a  stipulation,  or  a  reservation,  directly  expressed 
in  the  mortgage,  or  matter  of  just  and  reasonal>le  implication 
from  its  terms  and  conditions,  that  for  a  particular  period 
the  mortgagor  shall  remain  in  possession,  during  that  j)eriod, 
and  while  possession  continues  in  the  mortgagor,  for  a  wrong 
and  injury  to  the  chattels,  however  it  may  affect  the  title  of 
the  mortgagee,  and  his  reversionary  right  to  the  possession, 
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trespass'  is  not  an  appropriate  remedy. — Davis  v.  Young,  su- 
pra ;  FairbanTcs  v.  Bloomjield,  5  Duer  (X.  Y.),  436 ;  Hatha- 
way V.  Brayman^  42  I^.  Y.  322 ;  Hull  v.  Camley,  1  Kern.  (]^, 
Y.),  501. 

The  mortgage,  under  which  the  appellees  dednce  title  and 
the  right  to  possession,  is  of  growing  crops  of  corn,  cotton,  and 
other  produce,  to  secure  the  payment  of  debts  due,  a  debt  fall- 
ing due,  and  advances  it  was  contemplated  would  be  made  to 
the  mortgagor  during  the  season  for  the  growing  and  gathering 
of  the  crops.  An  express  stipulation  of  the  mortgage  is,  that 
on  the  succeeding  first  day  of  November,  the  mortgagor  should 
deliver  to  the  mortgagee  sixty  bales  of  the  cotton  crop,  and  the 
remainder  on  or  before  the  first  day  of  January,  if  practicable. 
The  condition  expressed  is,  that  if  a  sufiiciency  of  cotton  was  deliv- 
ered to  pay  the  debts,  tlie  mortgage  was  to  be  void  ;  ])ut,  if  there 
was  default  in  the  payment  of  the  debts,  the  mortgagees  were 
authorized  and  empowered  "  to  take  possession  of  said  crops 
of  corn,  fodder,  cotton,  and  other  produce,"  tfec.  The  right  of 
the  mortgagees  to  the  possession  of  the  crops  is  thus,  by  the 
terms  of  the  mortgage,  limited  and  confined  to  the  default  of 
the  mortgagor  in  keeping  and  performing  its  conditions.  They 
could  not  be  broken  at  any  earlier  period  than  the  first  of  No- 
vember, when  he  was  bound  to  make  the  first  delivery  of  cot- 
ton. The  corn  and  cotton,  the  taking  of  which  is  the  gist  of 
the  present  action,  was  in  the  rightful  possession  of  the  mort- 
gagor, when  the  taking  and  as])ortation  occurred, — a  possession 
he  could  have  successfully  maintained  against  the  claim  or  de- 
mand of  the  mortgagees ;  and  it  follows,  that,  however  wrong- 
ful and  injurious  to  them  it  may  have  been,  trespass  is  not  the 
remedy  to  which  they  can  resort. 

A  mortgagee  of  personal  property  may  interpose,  and  support 
a  claim  for  tJie  trial  of  the  right,  if  the  property  is  levied  on  by 
execution  or  attachment  against  the  mortgagor,  though  the  law- 
day  of  the  mortgage  has  not  arrived. — Code  of  1876,  ^  3349. 
A  judgment  in  his  favor,  on  the  trial  of  the  claim,  determines 
only  the  validity  of  the  mortgage,  and  that  before  the  plaintiff 
in  the  process  can  reach  the  property,  he  must  pay  the  mort- 
gage debt.  It  is  only  tlie  validity  of  the  mortgage,  and  tlie  lia- 
bility of  the  property  to  levy  and  sale  under  the  process  against 
the  mortgagor,  which  is,  or  can  be,  litigated  in  the  claim  suit. 
Whether  the  right  of  immediate  possession  at  the  time  of  the 
levy  resides  in  the  mortgagor,  or  in  the  mortgagee,  is  not,  and 
can  not,  under  the  statute,  l)ecome  a  material  issue  in  the  suit ; 
foi",  whether  it  resides  in  the  one  or  tlie  other,  if  the  mortgage 
is  valid,  the  claim  of  the  mortgagee  must  be  supported,  and  the 
remedy  of  the  creditor  is  to  pay  the  mortgage  debt,  and  sell  the 
property  for  his  reimbursement,  and  for  the  satisfaction  of  his 
Vol.  lxx. 
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own  demand.  It  is  only  in  reference  to  the  matter  of  suit, — 
the  question  put  in*  issue  and  decided, — that  a  judgment  is  a 
bar  to,  or  evidence  in,  a  subsequent  suit. — Davi(hon.  v.  Ship- 
man,  6  Ala.  27 ;  Chamherlain  v.  GaUlard,  26  Ala.  504.  The 
judgment  in  the  claim  suit  was  not  evidence  of  the  right  of  the 
appellees  to  the  possession  of  the  corn  and  cotton  at  the  time  of 
its  seizure  by  the  sheriif. 

This  view  is  conclusive  of  the  case,  on  the  facts  shown  l)y 
the  record,  and  it  is  unnecessary  to  look  into  other  questions. 
The  Circuit  Court  erred  in  the  charge  given  to  the  jury. 

Reversed  and  remanded. 


Foster  v.  Johnson. 

Statutory  Detinue,  hy.  Mortgagee  against  Mortgagor. 

1.  Fraud  in  procuring  execution  of  niort(ja(/r. — If  the  inortga<ror's  .sig- 
nature to  the  instrument,  he  being  ilHterate  and  unaljle  to  read,  was  pro- 
cured by  niisrei)resentations  as  to  its  contents,  or  other  fraudulent  means 
on  the  part  of  tlie  mortgagee,  this  is  fraud  in  the  execution  of  the  instru- 
ment, and  is  available  at  law,  under  the  plea  of  non  drtinet,  to  defeat  an 
action  of  detinue,  or  the  corresponding  statutory  action,  founded  on  the 
mortgage. 

2.  Form  of  verdict;  inxtrnctiomi  to  juri/  a.s'  to. — The  jury  have  the 
power  to  return  either  a  general  or  special  verdict,  and  the  court  has  no 
authority  to  control  or  direct  their  action  in  this  particular;  hence,  a 
charge  instructing  them  that,  if  they  found  certain  facts  to  be  true,  "their 
verdict  must  l)e"  in  a  prescribed  form,  which  is  a  special  verdict,  is 
erroneous. 

3.  Error  unthout  injury  in  rulings  on  mattrni  not  decided. — When  the 
A'erdict  is  for  the  defendant  on  a  single  issue,  the  rulings  of  the  court 
on  other  issues,  though  erroneous,  are  not  available  on  appeal  to  the 
plaintiff',  since  they  could  not  have  injured  him. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobh. 

This  action  was  brought  by  Sterhng  J.  Foster,  against  Cor- 
nelius Johnson,  to  recover  a  mule,  "with  the  value  of  the  hire 
or  use  thereof  during  the  detention,  namely,  from  the  2d  Oc- 
tober, 1879;"  and  was  commenced  on  the  lt^)th  January,  1880. 
The  defendant  pleaded  7ion  detinet,  and  a  special  plea  of  tender, 
alleging  that  the  plaintiff  claimed  the  mule  under  a  mortgage, 
and  that  the  amount  of  the  mortgage  debt  (883.90)  was  tendered 
to  him  before  the  commencement  of  the  action.  There  was  a 
demurrer  to  the  plea  of  tender,  which  was  overruled,  according 
to  the  recitals  of  the  bill  of  exceptions ;   and  i.ssue  was  then 
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joined  on  both  of  the  pleas.  On  the  trial,  the  plaintiff  read  in 
evidence  the  mortgage  under  which  he  claimed  the  mule,  ac- 
companied with  proof  of  its  execution  and  registration.  The 
mortgage  was  dated  the  Ist  January,  1879,  and  was  signed  by 
the  defendant  and  one  Green  Adair,  each  making  his  mark ; 
purported  to  be  given  to  secnre  the  payment  of  a  promissory 
note  for  8^50,  and  any  future  advances  made  to  them  during 
the  year,  and  conveyed  their  entire  crop  raised  during  the 
year,  three  mules,  one  wagon,  plantation  tools,  &c.  The  note^ 
as  set  out  in  the  mortgage,  was  of  even  date  with  the  mortgage, 
payable  on  the  1st  October,  1879,  signed  by  said  Johnson  and 
Adair  jointly,  each  making  his  mark,  and  purported  to  be  given 
for  three  mules,  one  wagon,  and  supplies  to  enable  them  to 
make  a  crop.  One  of  the  subscribing  witnesses  to  the  mort- 
gage, who  was  the  plaintiif's  clerk  and  bookkeeper,  testified,  as 
a  witness  for  the  plaintiff,  that  said  defendant  and  Adair  each 
signed  the  mortgage  voluntarily,  in  the  presence  of  himself  and 
the  other  subscribing  witness,  after  the  plaintiff  had  read 
it  over  to  them  ;  "  that  the  defendant  al  first  I'efused  to  sign 
it,  or  to  make  a  joint  mortgage  with  said  Green  Adair,  be- 
cause he  did  not  wish  to  become  responsible  for  a  back  debt  of 
Green's ;  that  plaintiff  then  told  him  he  would  not  hold  him 
responsilJe  for  said  back  debt ;  and  that  defendant,  after  going 
out  of  the  store,  came  back  in  a  short  time,  and  signed  the  mort- 
gage as  above  stated."  The  plaintiff,  testifying  as  a  witness  for 
himself,  stated  the  same  facts  in  substance.  The  defendant, 
testifying  as  a  witness  for  himself,  stated,  *'  that  he  could  not 
read ;  that  he  never  executed  a  mortgage  in  favor  of  plaintiff 
jointly  with  Green  Adair,  and  if  plaintiff  had  such  a  mortgage, 
it  was  not  the  one  he  thought  he  was  signing ;  that  it  was  not 
read  over  to  him,  and  he  did  not  know  its  contents  ;  that  he  had 
agreed  to  make  a  mortgage  to  plaintiff  on  his  crop  and  mule,  for 
$75,  to  get  advances  for  himself,  and  had  positively  told  plain- 
tiff that  lie  would  not  make  a  mortgage  with  Green  Adair,  or 
anybody  else,  for  he  had  once  before  made  a  joint  mortgage 
with  another  man,  and  had  to  pay  the  debt ;  "  and  that  no  one 
was  present  when  lie  signed  tlie  mortgage,  except  the  plaintiff 
and  himself.  He  further  testified,  that,  on  being  informed 
during  the  year,  by  Mr.  George  Xapier,  "  that  plaintiff  had  him 
on  a  mortgage  with  Green  Adair,"  he  at  once  went  to  see  plain- 
tiff about  it,  in  company  with  said  Xapier,  "  when  plaintiff  said 
there  was  nothing  of  it,  and  told  him  to  go  on  home  ;  "  and  said 
Napier,  testifying  as  a  witness  for  the  defendant,  corroborated 
this  statement. 

"The  plaintiff  asked  the  court  to  exclude  from  the  jury  all 
the  evidence  touching  the  fraudulent  signing  of  the  mortgage,. 
on  the  ground  that  said  question   of  fraud  could  not  be  raised 
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under  the  plea  of  non  dstinet,  but  mu.st  be  sliown  bv  a  special 
plea  setting  forth  the  facts  relied  on  as  coiistitning  the  alleged 
fraud ;  which  motion  the  court  overruled,  and  the  plaintiff  ex- 
cej)ted.'"  He  also  reserved  an  exception  to  the  charge  of  the 
court  on  this  aspect  of  the  case,  as  stated  in  the  o])inion. 

It  was  admitted  that  Green  Adair  had  delivered  to  the  plain- 
tiff, before  the  suit  was  commenced,  the  wagon  and  two  of  the 
mules,  in  part  satisfaction  of  the  mortgage  debt;  and  the  plain- 
tiff testified  that,  by  agreement  with  Adair,  he  took  the  mules, 
at  S75  each,  and  the  wagon  at  s4o  ;  while  the  defendant  testi- 
fied, that  the  wagon  was  worth  s5(»,  and  the  mules  .sl25  each. 
The  defendant  admitted  liis  liability  for  one-half  the  price  of 
the  wagon,  and  insisted  that  he  was  entitled  to  a  credit  on  his 
account  for  that  sum,  the  wagon  having  been  returned.  lie  in- 
sisted, also,  that  the  amount  due  from  him  to  plaintiff  on  his 
account,  as  shown  by  a  memorandum  given  him  by  plaintiff's 
bookkeeper,  was  8^3.90  ;  and  he  i)roved  a  tender  of  this  amount 
to  plaintiff,  a  few  days  l)efore  the  suit  was  Ijrought,  by  the  tes- 
timony of  George  Napier  and  Ed.  Xapier.  The  plaintiff  de- 
nied this  alleged  tender,  but  stated  that,  on  the  day  specified, 
"  Ed.  Napier  came  into  his  store,  and  counted  out  three  hun- 
dred and  ninety-odd  dollars,  and  handed  it  to  him,  without  say- 
ing what  it  was  for,  and  then  told  him  to  transfer  to  him,  said 
Xapier,  all  the  mortgages  he  held  on  his  brother  Geoi'ge,  Cor- 
nelius Johnson,  and  the  other  hands  on  his  brother's  place;  that 
he  refused  to  do  this,  and  said  Napier  then  told  him  to  hand 
him  back  the  money,  and  he  did  so.  The  defendant  objected 
to  the  above  testimony  as  to  the  offer  of  said  S390  and  odd  dol- 
lars, on  the  ground  of  irrelevancy  :  which  objection  the  court 
sustained,  and  excluded  the  evidence,  and  ])laintiff  excepted.'' 

The  several  rulings  of  the  court  on  the  evidence,  and  the 
charges  given  and  excepted  to,  are  now  assigned  as  error. 

Rice  A:  Wilkv,  Fostkk,  and  J.  D.  Noumax,  for  a})pellants. 

H.  C.  ToMi'Kixs,  NoKMAN  A:  WiLsox.  and  Guauam  c^-  Aber- 
CKOMBIE,  contra. 

STONE,  J. — One  of  the  defenses  relied  on  in  this  case  is 
fraud,  alleged  to  have  been  practiced  on  the  defendant  by  the 
plaintiff,  in  })rocuring  his  signature  to  the  mijrtgage,  which  is 
the  title  relied  on  for  the  recovery  of  the  mule  sued  for.  That 
defense  is  permissible  in  this  action,  and,  if  made  out,  is  a  com- 
plete defense  to  the  suit.  In  other  words,  if  the  plaintiff,  by 
misrepresentation  of  what  the  pa})er  contained,  or  l»y  any  other 
fraudulent  means,  obtained  defendant's  si^rnature  to  a  paper  he 
did  not  intend  to  sign,  and  did  not  know  lie  was  signing,  this  is 
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fraud  in  the  execution  of  the  instrument,  which  is  available  in 
a  coart  of  law ;  and,  if  found  to  exist,  destroys  the  effect  of  the 
instrument  as  evidence  of  title. — Swift  v.  Fitzhugh^  9  Por. 
39 ;  Morris  v.  Hai^ey^  4  Ala.  300  ;  Mead  v.  Steger,  5  Por.  498 ; 
Paysant  v.  Ware,  1  Ala.  160 ;  Dickinson  v.  Lewis,  34  Ala. 
638  ;  Davis  V.  Snider,  at  the  present  term.  The  jury  found  for 
defendant,  and  based  the  finding  expressly  on  this  issue. 

At  the  request  of  defendant,  made  in  writing,  the  court 
charged  the  jury,  that  if  they  believed,  from  the  evidence,  that 
the  mortgage  offered  in  evidence  was  procured  by  such  fraud 
as  is  mentioned  above,  "  then  their  verdict  must  be,  '  We,  the 
jury,  find  that  defendant's  signature  to  the  mortgage  offered  in 
evidence  was  obtained  by  fraudulent  representation  of  the 
plaintiff  to  the  defendant,  and  therefore  we,  the  jury,  find  for 
the  defendant.' "  The  jury  gave  their  verdict  in  this  form. 
Xow,  this  is  a  species  of  special  verdict,  and  the  jury  proved 
by  the  form  of  their  verdict  that  they  so  understood  the  in- 
struction. In  telling  the  jury  that,  in  one  supposed  case,  they 
must  make  a  special  finding,  the  Circuit  Court  erred.  If  the 
jury  elect  to  put  their  verdict  in  the  fonn  of  a  special  finding 
of  facts,  it  is  unquestionably  their  privilege  to  do  so.  But  it 
is  a  mere  pri\'ilege,  or  option,  which  the  court  has  no  authority 
to  dii'ect  or  control. — Cooley's  Const.  Lim.  321,  in  margin; 
Underivood  v.  People,  20  Amer.  Rep.  6^3 ;  s.  c,  32  Mich.  1. 

The  case  having  been  determined  on  the  one  issue — fraud  in 
procuring  the  instrument  to  be  signed — it  follows  that,  no  mat- 
ter what  may  have  been  the  errors  committed  in  regard  to  the 
other  grounds  of  defense,  they  were  errors  without  injury,  and 
furnish  no  cause  of  reversal. — The  State  v.  Brantley,  27  Ala. 
44.  Inasmuch,  howev^er,  as  questions  may  arise  on  another 
trial,  pertaining  to  each  matter  of  defense,  we  state  that  Foster, 
the  plaintiff,  should  have  been  allowed  to  give  his  full  version 
of  what  is  claimed  as  a  tender.  We  can  not  know  that  what 
he  offered  to  testify,  and  was  excluded,  would  not  have  exerted 
some  influence  on  the  minds  of  the  jury,  in  determining  the 
issue  of  tender  of  the  $83.90.  Both  transactions  are  claimed 
to  have  occurred  on  the  same  day,  and  very  near  each  other  in 
point  of  time;  both  relate  to  tenders  alleged  to  have  been 
made;  and  we  think  each  party  should  have  been  allowed  to 
give  his  own  version  of  all  that  occurred  on  the  question  of 
tender. 

The  last  charge  given,  relating  to  the  credit  claimed  for  the 
wagon  returned,  is  scarcely  full  enough.  If  the  defense 
narrows  itself  down  to  the  question  of  how  much  Johnson 
owed  on  the  mortgage  debt  — in  other  words,  if  the  jury  finds 
against  the  alleged  fraud,  and  that  the  mortgage  was  a  binding 
contract    on  Johnson — and  that   Johnson,  by   virtue  of    the 
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mortgage,  owes  the  whole  unpaid  bahmce  for  advances  made 
botli  to  him  and  to  Adair,  tlie  other  signer  of  tlie  mortgage, 
then  there  should  be  a  credit  allowed  to  Johnson  for  the  entire 
value  of  the  wagon,  unless  it  had  been  ])reviously  allowed  as  a 
credit.  On  any  other  principle,  however,  if  the  question  could 
become  material,  it  would  seem  that  Johnson,  owning  oidy  a 
half-interest  in  the  wagon,  would  be  entitled  to  credit  for  oidy 
half  its  value.  The  charge  should  have  explained  the  principle 
stated  above. 

Reversed  and  remanded. 


Peevey  v,  Cabaniss. 

Equitable  Attachment  hy  Surety  against  Princ'qxil  Dildor ; 
Intervention  hy  Creditor. 

1.  JfiiDit'xh'fid  I'.tcinjition  ;  hi/  vhnt  Jair  deter  in'mid  ;  e.rteitt  ami  mine  in 
ISGO. — The  right  to  a  honiestejid  oxemi)tion,  and  it.s  (luantity  and  i-xtent, 
as  against  creditors,  are  to  be  deterniined  by  tlie  law  whicli  was  of  loree 
when  their  debts  were  created  ;  and  where  tlie  debt  was  created  in  1S»K), 
the  value  of  the  homestead  then  allowed  being  $500.  a  homestead  can 
not  be  claimed  under  the  law  of  1S67,  which  allowed  $1,700. 

2.  Saoie  ;  iillotiiieiit  bif  comininKioiirrx  ;  notice  to  i-mlitor. — An  allot- 
ment of  a  homestead  by  commissioners  under  the  act  of  1S()7  Rev. 
Code,  ^  2SS4),  allowing  a  retroactive  operation  to  tin-  law  as  against  an 
execution  creditor  wlmse  debt  was  contracted  in  ISdO.  is  not  binding  on 
the  creditor,  when  no  notice  of  the  jiroceeding  was  given  to  him.  and  he 
is  not  estopjKMl  from  afterwards  assailing  its  validity. 

3.  ]'oluiitnr;/  caiirei/duce. — When  the  luisliand  buys  lands,  taking  the 
title  in  the  name  of  his  wife,  but  paying  the  imrchase-money  with  his 
own  funds,  the  conveyance  is  fraudulent  and  void  as  against  his  existing 
creditors. 

4.  K<iiiit(it)le  attdchmeut  I)//  Kiireti/,  iK/aliist  iiriiirijml  nml  liis  frdmliiJent 
(jrantee  ;  iiitervention  h;/  ereditor. — Wlieii  an  (-(luitable  attachment  is  sued 
out  liy  a  surety,  seeking  to  reach  and  subject  lands  alleged  to  have  been 
fraudulently  conveyeil  l)y  the  principal  debtor  (Code,  s^  iJStU).  the  creditor 
may  intervene,  if  the  surety  has  not  jtaid  the  del)t  'Sess.  Acts  ISSO-SI, 
p.  ;{.!)  ;  and  he  may  ])rosecute  the  suit  to  a  decree  in  his  own  favor,  on 
the  death  of  the  surety,  and  the  refusal  or  neglect  of  his  personal  repre- 
sentative to  revive  and  prosecute  it. 

•3.  Sniiie  ;  rouxtitiitiotxdit))  of  t<tir  mitliovizitui  iiiterreidion  h;/  ernlitor. 
The  said  statute,  authorizing  the  creditor  to  intcrvciu'  and  i»rost-tMite  the 
suit,  is  a  valiil  exercis(>  of  legislative  jiower.  rdatiiiL'  exclusively  to  the 
remedy;  an<l  the  provision  which  makes  it  aiijilicalile  to  iiendiiiij  snitx, 
"  in  which  the  complainant  //'(.s  died,  not  having  paiil  the  debt,  and  his 
l)er.sonal  representative  /*".s'  neglected  or  refu.sed  to  revive  the  same,"  is 
not  violative  of  any  constitutional  principle. 

0.  pKreltrtKe  jjendente  lite. — A  purchasi-r  of  land  /I'ltdenfi-  lite,  after  an 
attachment  has  been  levied  on  it,  takes  it  ruin  onere,  and  subject  to  the 
contingency  of  loss  by  the  result  of  the  suit. 
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Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  X.  S.  Graham. 

The  original  bill  in  this  case  was  tiled  on  the  31st  July,  1S71, 
by  Andrew  J.  Wood,  against  Robert  W.  Peevey  and  his  wife, 
Lou  B.  Peevey ;  and  prayed  an  equitable  attachment  against  a 
tract  of  land  particularly  described,  the  legal  title  to  which  was 
in  Mrs.  Peevey's  name,  and  that  the  land  might  be  subjected 
to  the  payment  of  a  debt,  for  which  complainant  was  l)Ound  as 
the  surety  of  said  Robert  W.  Peevey.  The  debt  was  due  to 
S.  D.  Cabaniss.  as  the  executor  of  the  last  will  and  testament  of 
Samuel  Townsend ;  was  evidenced  by  a  bond,  or  promissory 
note  for  S730,  dated  the  4th  December,  I860,  payable  twelve 
months  after  date,  with  interest,  and  signed  by  said  R.  W. 
Peevey,  who  was  the  principal,  and  by  said  Andrew  J.  Wood, 
with  J.  C.  Bradley  and  L.  M.  Peevey,  as  his  sureties ;  and  was 
reduced  to  judgment  in  the  Circuit  Court  of  said  county,  on 
the  11th  May,  1871,  in  favor  of  said  executor,  against  said  R. 
W.  Peevey,  Wood,  and  Bradley.  An  execution  was  issued  on 
this  judgment,  which  was  levied  by  the  sheriff,  on  the  1st  July, 
1871,  on  the  tract  of  land  now  sought  to  be  reached  by  the 
attachment  in  this  case ;  and  a  claim  of  exemption  being  there- 
upon made  by  said  R.  W.  Peevey,  the  land  was  set  apart  to 
him,  as  his  homestead  exemption,  by  commissioners  appointed 
by  the  sheriff.  The  bill  alleged  that  no  part  of  the  judgment 
had  been  paid,  and  that  another  execution  was  in  the  sheriff's 
hands,  to  be  levied  on  the  property  of  the  complainant.  The 
tract  of  land  contained  about  250  acres,  and  was  conveyed  to 
Mrs.  Lou  B.  Peevey  by  Martha  A.  Carter,  by  deed  dated  the 
2d  November,  1806,  which  recited,  as  its  consideration,  the 
payment  in  cash  of  SL500.  A  copy  of  this  deed  was  made  an 
exhibit  to  the  bill ;  and  it  was  alleged  in  reference  to  it,  in  tlie 
8th  paragraph  of  the  bill,  that  the  purchase-money  paid  to  Mrs. 
Carter  "  was  in  fact  the  money  of  said  Robert  W.  Peevey ; 
that  said  deed  was  so  made  to  said  Lou  B.  Peevey  at  the  in- 
stance and  request  of  said  Robert  W.  Peevey,  and  with  the 
connivance  and  assent  of  the  said  Lou  B.  Peevey,  as  a  fi-audu- 
lent  disposition  of  his  property,  and  for  the  purpose  of  avoid- 
ing the  payment  of  his  debts."  The  bill  prayed,  on  these  facts 
and  allegations,  that  an  equitable  attachment  be  issued,  and 
levied  on  tlie  land ;  that  the  deed  to  Mrs.  Peevey  be  set  aside, 
and  held  for  naught ;  that,  on  the  payment  of  the  judgment  to 
Cabaniss  by  the  complainant,  the  lands  be  sold  under  the  decree 
of  the  court,  and  the  proceeds  be  paid  to  him  to  the  extent  of 
the  payment  made  by  him ;  and  for  other  and  further  relief, 
under  the  general  prayer. 

The  bill  was  verified  by  the  oath  of  the  complainant,  who 
also  made  affidavit,  before  the  register,  that  the  attachment  was 
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not  sued  out  for  the  purpose  oi  vexiii«;  or  liarassin<;  said  Rob- 
ert W.  Peevey ;  and  an  order  was  thereupon  made  by  the  reg- 
ister, "that  the  writ  of  attaclnnent  l)e  issued  aecording  to  the 
prayer  of  the  bill,  on  the  complainant  entering  into  i)ond,  in 
the  sum  of  ^1,500,  payable  and  conditioned  as  the  law  directs.'' 
The  bond  was  given,  as  required  ;  and  an  attachment  was  there- 
upon issued,  and  levied  on  the  land  on  the  2d  August.  1871. 
The  defendants  tiled  a  joint  and  se])arate  answer,  in  wliich  they 
admitted  all  the  allegations  of  the  bill,  except  those  contained 
in  the  8th  paragraph  ;  and  as  to  it  they  thus  answered  :  "  These 
respondents  deny  that  the  facts  stated  in  tlie  8th  paragraph  of 
said  bill  are  true,  and  demand  strict  proof  thereof;  and  they 
aver  and  claim  that  the  land  attached  by  thecomjilainant  in  this 
cause  is,  by  virtue  of  the  laws  of  Alabama.  exem])t  fi'om  levy 
and  sale  under  any  legal  ])rocess,  as  it  is  all  the  real  estate  owned 
by  then),  and  is  not  worth  in  value  exceeding  ^1.5(»(»;  and  they 
claim  that  said  real  estate  is  so  exempt,  and  ask  that  said  attach- 
ment may  be  dissolved,  and  said  levy  set  aside.  And  for  further 
answer  to  said  bill  they  say,  that  said  real  estate  was  levied  on 
by  the  sheriif  of  said  county,  on  the  1st  July,  1871.  to  satisfy 
the  judgment  in  said  l)ill  mentioned  ;  and  upon  apjilication  to 
said  sheriff,  l)y  said  Robert  W.  Peevey,  the  said  land  was  set 
apart  to  said  Robert,  by  three  disinterested  freeholders,  a})pointed 
by  said  sheriff  for  that  purpose,  under  and  by  virtue  of  the 
laws  of  Alabama.  And  said  Robert  W.  Peevey  submits,  that 
said  note  was  executed  for  slaves  ]>urchased  by  him  from  said 
Cabaniss  prior  to  18B1,  and  that  said  Cabaniss  did  not  institute 
said  suit  until  after  the  27th  January,  186^);  an'd  even  if  it  is 
true  he  advanced  the  money  to  buy  said  land,  he  insists  he  acted 
in  good  faith,  as  it  was  generally  thought  ])arties  could  not  re- 
cover on  such  debts,  and  he  felt  morally  bound  to  provide  a 
home  for  those  who  were  dear  to  him  by  ties  of  association  and 
affection,  and  who  had  the  right,  legal  and  moral,  to  requii'e  of 
him  protection  and  support.'* 

The  cause  was  continued  from  term  to  term,  with  occasional 
orders  granting  leave  to  take  additional  testimony,  fn»ni  June, 
1872,  until  July,  1878,  when  the  death  of  the  complainant  was 
suggested.  At  the  January  term,  1879,  the  cause  was  revived 
in  the  name  of  John  T.  Wood,  as  administrator  of  said  A.  J. 
"Wood  :  and  at  the  succeeding  July  term,  187!t,  his  death  was 
sugirested,  and  the  cause  was  revived  in  the  name  of  Thomas  J. 
Humphrey,  as  administrator  de  honis  non  ;  l)ut  this  order  was 
set  aside  on  a  subsecjuent  day  of  the  term,  "on  motion  of  the 
complainant,"  and  the  cause  was  again  continued  for  several 
terms.  On  the  25th  May,  1881,  a  petition  was  tiled  by  Caba- 
niss, as  the  executor  of  Samuel  Townsend,  stating  the  various 
proceedings  had  in  the  cause,  as  above  set  out ;  alleging  that  his 
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judgment  was  still  unpaid,  and  that  said  Thomas  J.  Humphrey, 
the  administrator  de  honis  non  of  the  original  complainant,  re- 
fused to  revive  and  prosecute  the  suit ;  and  praying  that  he  be 
allowed  to  intervene  as  complainant,  under  the  act  ajjproved 
March  1st,  1881  (Sess.  Acts  1880-81,  p.  33),  and  have  the  re- 
lief prayed  in  the  original  bill. 

At  the  ensuing  July  term,  1881,  an  amended  answer  was  filed 
by  Peevey  and  wife,  alleging  that,  at  the  time  the  bill  was  filed 
and  the  attachment  levied,  they  were  resident  citizens  of  Ala- 
bama, and  said  Robert  W.  was  the  head  of  a  family ;  "  that 
they  owned  and  occupied  said  lands  as  a  homestead,  continuously, 
from  the  time  they  were  conveyed  to  said  Lou  B.,  until  the  23d 
February,  1872,  when  they  sold  and  conveyed  the  same  to 
Francis  T.  Butler,  for  the  sum  of  $1,900,  and  placed  him  in 
immediate  possession  thereof;  that  said  sale  was  honajide,  and 
said  Butler  fully  paid  the  purchase-tnoney,  and  has  continued 
in  possession  of  said  land  ever  since."  At  the  same  term,  they 
filed  a  demurrer  to  the  petition  of  Cabaniss,  assigning  several 
grounds  of  demurrer;  which  were,  in  substance,  that  the  peti- 
tion made  a  new  and  different  case  from  that  set  out  in  the 
original  bill,  and  that  it  was  not  authorized  by  law.  The  chan- 
cellor overruled  the  demurrer,  and  held  that  the  petition  was 
properly  filed. 

The  original  complainant  had  taken  the  depositions  of  sev- 
eral witnesses,  for  the  purpose  of  proving  that  the  purchase- 
money  for  the  land  was  paid  by  Robert  W.  Peevey  witli  his 
own  funds.  Two  of  these  witnesses  testified  to  the  fact,  that 
said  Peevey  procured  a  loan  of  money  (or  cotton)  with  the 
avowed  purpose  of  paying  for  the  land  ;  and  another,  to  his  de- 
clarations, made  soon  after  the  purchase,  that  he  had  })aid  for 
the  land,  and  had  taken  the  title  in  his  wife's  name  to  avoid  the 
payment  of  the  debt  to  the  Townsend  estate.  No  testimony 
on  this  point  was  taken  by  the  defendants,  but  objections  were 
filed  l)y  Mrs.  Peevey  to  the  admissibility  of  her  husband's  de- 
clarations, subsequent  to  the  execution  of  the  deed,  not  made 
in  her  presence.  The  testimony  taken  by  the  defendants  was 
intended  to  establish  that  the  land  was  their  homestead,  on 
which  they  resided  continuously  from  the  date  of  the  deed  to 
January,  1872,  and  that  it  was  allotted  to  them,  as  their  home- 
stead exemption,  by  commissioners  appointed  ])y  the  sheriff  in 
July,  1871.  The  original  execution  on  the  judgment  in  favor 
of  Cabaniss,  which  was  levied  on  the  land,  was  proved  to  have 
been  lost,  as  also  the  allotment  and  return  of  the  commission- 
ers ;  but  the  sheriff',  who  made  the  levy,  testified  from  mem- 
oranda on  his  docket,  as  well  as  from  memory,  that  a  homestead 
exemption  in  the  lands  was  claimed  by  R.  W,  Peevey,  that  he 
thereupon  appointed  three  commissioners  to  make  the  allot- 
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ment,  and  that  lie  returned  their  report,  with  the  execution,  to 
the  Circuit  Court;  and  another  witness  thus  testified  in  refer- 
ence to  the  allotment:  ''Some  time  in  the  year  1871,  R.  W. 
Peevey  made  application  to  me,  as  a  justice  of  the  peace,  to 
qualify  W.  P.  Terry,  John  P.  Smith,  and  R.  W.  Moody,  as 
commissioners  to  set  apart  to  him  his  exemptions  under  the 
laws  of  Alabama.  I  qualified  them,  and  wrote  their  report ; 
and  they  set  apart  to  said  Peevey  and  wife,  as  exempt,  the  ])lace 
above  described,"  being  the  land  in  controversy.  "Said  com- 
missioners signed  their  report,  and  I  certified  their  signatui-es." 
This  was  all  the  evidence  in  reference  to  the  allotment  of  the 
lands  as  a  homestead. 

On  final  hearing,  on  j)leadings  aird  proof,  the  chancellor  held 
that  the  intervening  petitioner  was  entitled  to  relief ;  and  he 
rendered  a  decree,  setting  aside  the  deed  to  Mrs.  Peevey  as 
fraudulent,  declaring  a  lien  on  the  lands  foi-  tlie  amount  due  on 
the  petitioner's  judguicnt,  and  further  declaring  that  the  allot- 
ment of  the  homestead  was  inoperative  as  against  said  judg- 
ment. /  The  defendants  appeal  from  this  decree,  and  here  as- 
sign each  part  of  it  as  error,  together  with  the  overruling  of 
their  demurrer  to  the  petition. 

Pkandox  ik  Jones,  for  appellants. — 1.  The  affidavit  and 
bond,  required  in  attachment  cases,  are  intended  for  the  i)i'o- 
tection  of  the  defendant,  whose  property  is  to  be  taken  from 
him  under  this  coercive  process,  and  in  this  arbitrary  manner; 
and  yet,  under  the  recent  statute  invoked  in  this  case,  a  judg- 
ment-creditor is  allowed  to  intervene,  without  bond  orafficlavit, 
and  to  harass  and  aimoy  the  defendant,  without  any  of  the  re- 
strictions imposed  by  law  in  other  attaclniient  cases;  and  that, 
too.  after  the  suit  had  abated  i)v  the  death  of  the  complainant, 
and  the  failure  of  his  personal  representative  to  revive  it.  The 
statute  is  in  its  terms  retroactive,  applying  to  pending  suits,  or 
those  which  have  already  abated;  and  in  this  case  it  was  thus 
a})j)lied.  It  is  the  duty  of  the  legislature  to  declare  the  law 
which  shall  govern  future  cases ;  and  it  is  the  function  of  the 
courts  to  deal  with  past  facts,  and  to  pi'oceed  upon  the  law  as 
it  stands.  It  is  submitted  that  the  law,  in  its  application  to  this 
case,  is  inoperative  and  void.— Sedg.  Const.  A:  Stat.  Law,  2d 
ed.  by  Pomerov,  138,  note  a;  lb  100,  1(U.  107;  {'fu'ted  Stufr.s 
>\  Klein,  13  Wall.  128;  OirJeton  v.  Ooodirin,  41  Ala.  153; 
Pe(>pl4i  V.  Stipe/'VMorfi,  10  X.  Y.  424 ;  luiser  v.  Snr/'/i//  F>iit<l 
.'l.s-.sv>.,  39  Penn.  137;  Trash  i\  6^/vv//.  9  Midi.  35S-00  ;  Sn„nn,h 
r.  Slinoiulx,  103  Mass.  572;  Bnnlfoni  /•.  lironhs,  2  Ark.  2S4 ; 
5  Pick.  05  ;  HUl  v.  SunderUmd,  3  Vermont.  5(»7;  W'tm'ir  i\ 
Lap-di-y,  43  Ala.  224;  Saunders  v.  CahanLss,  43  Ala.  173;  Bn-rt 
c.  yVilUcwi^,  24  Ark.  91.  As  against  Butler,  who  bought  in 
17 
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good  faith,  paid  full  value,  and  has  been  in  possession  for  nine 
years,  the  effect  of  the  decree  is  to  allow  a  stranger  to  the  re- 
cord to  come  in  and  deprive  him  of  the  fruits  of  his  purchase. 
Sherwood  v.  Fleming^  25  Texas,  408 ;  Wright  v.  HawJcins,  2S 
Texas,  452. 

2.  As  to  the  claim  of  homestead  exemption,  and  the  validity 
of  the  allotment  made  by  the  commissioners,  the  case  of  Jones 
V.  DeOraffenreid.  60  Ala.  145,  is  conclusive. 

L.  P.  Walker,  contra. — 1.  As  against  the  judgment  of  Caba- 
niss, which  was  contracted  in  1860,  Peevey  could  not  claim  a 
homestead  exemption  of  greater  value  than  8500,  while  the  ad- 
mitted value  of  the  homestead  allotted  to  him  was  from  81,500 
to  81,900 ;  and  for  this  reason  it  was  void,  even  if  it  had  been 
proved  that  the  allotment  was  regularly  made. — Blum  v.  Car- 
ter, 63  Ala.  235 ;  Farley,  Spear  &  Co.  v.  Whitehead,  63  Ala. 
303 ;  Preiss  v.  Cainphell,  59  Ala.  637 ;  Lovelace  v.  Well,  62 
Ala.  285.  If  the  allotment  of  the  homestead  was  regular  and 
valid,  the  right  has  been  lost  and  forfeited,  leaving  the  property 
sul/ject  to  the  lien  of  the  attachment ;  the  proof  showing  that 
Peevey  and  wife  continued  in  possession  until  January,  1872, 
while  the  sale  to  Butler  was  on  the  23d  Felmtary,  1872. —  Blum 
V.  Carter,  63  Ala.  237 ;  Allen  v.  Cook,  2  Barb.  379 ;  aYo/vv'.s  v. 
Kidd,  28  Ark.  492 ;  Thompson  on  Homesteads,  ^  397. 

2.  The  statute  which  authorized  Cabaniss  to  intervene  and 
prosecute  the  suit,  merely  regulates  the  remedy,  and  is  a  valid 
exercise  of  legislative  power.  The  terms  of  the  statute  were 
strictly  complied  with. 

SOMERYILLE,  J.— The  case  of  Smith's  Executor  v.  Coch 
rell,  decided  by  this  court  at  the  last  term  (66  Ala.  64),  is  con- 
clusive against  the  appellants,  on  the  main  questions  raised  by 
the  assignments  of  error. 

It  had  frequently  been  decided  before  that  case,  and  the  prin- 
ciple was  there  re-affirmed,  and  may  now  Ije  considered  as  set- 
tled law,  that  the  right  of  homestead  exemption,  as  against 
creditors,  is  to  be  determined  by  the  statutes  Avhich  were  in  ex- 
istence when  the  debt  in  the  given  case  Avas  created  or  con- 
tracted.— Fearn  v.  Ward,  adm''r,  65  Ala.  33 :  Xelson  v.  Mc- 
Creary,  60  Ala.  301. 

It  was  further  decided,  as  we  think  on  the  soundest  principles, 
that  an  allotment  of  a  homestead  made  by  commissioners,  ap- 
pointed under  tlie  provisions  of  section  2881  of  the  ReWsed 
Code  of  1867,  and  charged  with  the  duty  of  valuing  and  setting 
it  apart  l)y  metes  and  bounds,  could  not  be  made  so  as  to  im- 
part retroact'rre  operat'ion  to  any  exemption  law  existing  at  the 
time  of  the  allotment,   but  not  in  existence  when  the  debt  in 
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question  was  contracted.  Accordingly,  under  the  application 
•of  this  principle,  as  against  a  debt  created  in  18f)5,an  allotment 
a  homestead  under  the  provisions  of  the  act  of  1867,  eujbodied 
partly  in  section  2884  of  the  Revised  Code,  was  declared  by 
this  court  to  be  inoperative  and  void. — Smith'' i*  Executor  v. 
Cocl'rell^  m/j}7'a. 

In  the  same  case  it  was  held  that,  where  such  allotment  of « 
a  homestead  had  been  thus  attempted  to  be  made  by  commis- 
sioners (Rev.  Code,  §  2'^81)  so  as  to  give  retroactive  operation 
to  an  existing  exemption  law,  and  n<t  7iotice  of  the  proceeding 
was  at  the  time  given  to  the  plaintiif  in  execution,  the  allot- 
ment was  not  binding  on  him,  and  he  Avas  not  estopped  from 
afterwards  assailino;  its  validity. 

The  debt  here  m  controversy  was  contracted  in  the  year 
1800.  The  exemption  law  then  in  force  included  a  homestead, 
to  be  selected  by  the  head  of  the  family,  not  exceeding  three 
hundred  and  twenty  acres  of  real  estate,  and  /;/  valne  not  to  ex- 
ceed the  sum  of  Jive  hundred  dollars. — Rev.  Code,  ^  2880. 
The  exemption  allotted  by  the  commissioners  was  made  under 
the  act  of  1867  (Rev.  Code,  1^  2884),  and  the  value  of  the  home- 
stead set  apart  was  worth  not  less  than  fifteen  hundred  dollars, 
and  very  probably  more  than  that  sum.  Xor  is  there  any  evi- 
dence in  the  record  showing  that  the  plaintiff  in  execution, 
Oabaniss,  had  any  notice  of  the  intended  allotment  as  sought  to 
be  made  by  the  commissioners.  These  considerations  prove 
fatal  to  the  validity  of  the  whole  proceeding,  and  render  it  en- 
tirely inoperative.  The  claim  of  exemption,  therefore,  based 
on  this  proceeding,  or  attempted  allotment,  and  set  up  by  the 
defendants  in  theiranswer  to  complainant's  bill,  must  fall  to  the 
ground  as  worthless  and  unavailing. 

The  conveyance  made  to  Mrs.  Peevey  was  clearly  voluntary, 
and,  therefore,  fraudulent  and  void  as  to  the  existing  creditors  of 
•her  husband,  Robert  Peevey,  who  paid  the  ])nrchase-money  to 
the  grantor  from  his  own  funds,  a  portion  of  which  he  l)orroM-ed 
for  this  specific  purpose.  There  is  no  conflict  on  this  point,  so 
far  as  concerns  the  facts  disclosed  by  the  evidence :  and  the  do- 
nation is  jnferentially  admitted,  and  sought  to  ])e  justified  l)v 
defendants  in  their  answer,  by  the  interposition  <»f  tlie  claim  of 
exemption. 

There  was  no  error  in  permitting  the  appellee.  Cabaniss,  to 
intervene  as  complainant  in  the  Chancery  Court  in  this  suit,  as 
the  executor  of  Samuel  Townsend,  deceased.  The  ])roceeding 
was  an  equitable  attachment  by  a  surety,  against  Robert  Peevey, 
the  appellant,  as  principal  del)tor.  commenced  under  the  pro- 
visions of  section  3864  of  the  Code.  The  act  of  the  (reneral 
Asseml)ly,  a])j)roved  March  1st,  1881,  amendatory  of  section 
3866  of  the  Code,  fuUv  authorized  the  action  of  the  court  mak. 
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ing  Cabaniss  a  party  ;  the  original  complainant  in  the  suit, 
Wood,  having  died,  and  not  having  paid  the  debt  in  controversy,, 
for  which  he  was  liable  as  Peevey's  surety  ;  and  AYood's  per- 
sonal representative  having  refused  to  revive  the  suit,  by  in- 
tervening and  further  prosecuting  it.  The  record  shows  affirm- 
atively the  existence  of  these  conditions  as  required  by  the 
amendatory  act. — Acts  1880-81,  p.  33. 

The  objections  to  the  constitutionality  of  this  act  are,  in  our 
opinion,  witliout  force.  'No  clause  of  the  constitution  is  pointed 
out,  to  which  it  is  at  all  repugnant.  It  is  an  act  of  legislation 
having  reference  exclusively  to  the  remedy,  and  is  a  mere  regu- 
lation of  civil  procedure  in  the  Chancery  Court,  authorizing  the 
real  party  in  interest  to  intervene  in  a  suit  which  was  authorized 
by  law  for  his  beneiit.  This  was  the  exercise  of  a  purely  legis- 
lative, and  not  of  judicial  power,  and  was  clearly  within  the 
constitutional  power  of  the  General  Assembly  as  the  supreme 
law-making  power  of  the  State. — Davis  v.  The  State,  'o^  Ala. 
58;  Dorman  v.  The  State,  3-4  Ala.  216;  Cooley's  Const.  Lim. 
380-383. 

The  purchase  by  Butler  of  the  land  in  controversy  was  made 
after  the  levy  of  complainant's  attachment,  ?iwdi  pendente  lite. 
Complainant's  rights  were,  therefore,  in  no  wise  affected  by  the 
sale  made  to  him  by  Peevey  and  wife.  A  vendee,  in  such  cases, 
takes  his  title  cum  onere^  and  subject  to  the  contingency  of  loss 
by  the  hazards  of  the  pending  litigation. — Freeman  on  Judg- 
ments, §§  191-194. 

We  find  no  error  in  the  decree,  or  other  rulings  of  the  chan- 
cellor, which  can  affect  the  merits  of  this  cause ;  and  his  decree 
is  accordingly  affirmed. 

Bkickell,  C.  J.,  not  sitting. 


Daniel  i?.  Coker. 

Bill  in  Equity  hy  Purchaser  from  Mortgagor,  against  Mort- 
gagee, for  Account  of  Ilents  and  Profts,   Waste,  etc. 

1.  Liability  of  Jiiortgagee  for  rents  and  profits,  and  for  )t'aste. — When 
a  mortgagee  enters  into  possession  of  the  mortgaged  premises  before 
foreclosnre,  wliether  before  or  after  the  law-day,  he  liolds  as  the  baihfT 
or  steward  of  the  mortgagor  or  his  assignee,  and  may  be  made  to  account, 
under  a  bill  to  nnleem  or  to  foreclose,  for  the  rents  and  profits  received, 
and  for  waste  wantonly  connnitted,or  suffered  through  gross  negligence; 
but  these  liabilities  only  attach  when  he  enters  as  mortgagee,  in  recogni- 
tion of  the  mortgage  :  if  he  enters  as  a  trespasser,  or  as  the  tenant  of  the 
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mortjjagor  or  his  assignee,  wliatever  liabilities  lie  may  therein-  incur, 
they  ean  not  be  enforced  in  ecjuity  under  a  bill  for  an  account  and  re- 
demption. 

AiM'EAL  froin  the  Cliaiicerv  Court  of  Cherokee. 

Heard  before  the  lion.  II.  C.  Sfkakk. 

The  bill  in  this  case  was  filed  on  the  26th  Anfjfiist,  1878,  bv 
John  W.  Coker,  against  David  C.  Daniel ;  and  sought,  ])rinci- 
pally,  an  account  of  the  rents  and  profits  of  a  tract  of  land 
which  was  in  the  defendant's  ])ossession,  and  of  the  waste 
alleged  to  have  been  committed  and  suffered  by  him,  and  also 
to  recover  the  possession.  The  land  contained  one  hundred 
and  twenty  acres,  and  had  belonged  to  one  Andrew  Poore,  who, 
by  deed  of  bargain  and  sale,  with  covenants  of  warranty,  sold 
and  conveyed  it  to  the  complainant.  I'his  deed  was  dated  De- 
cember 17th,  1864,  and  recited  as  its  consideration  the  present 
payment  of  8l,i>f***;  and  a  copy  of  it  was  made  an  exhii)it  to 
the  bill,  as  showing  the  co!n])lainant's  title.  The  bill  alleged, 
that  the  complainant  entered  into  the  possession  of  the  land 
imder  his  said  purchase  and  conveyance,  and  continued  in  pos- 
session thereof  ''until  some  time  in  December,  1s«;h,  when  one 
F.  A.  Harwell,  who  was  occu])ying  said  land  as  his  tenant,  re- 
moved from  said  land  a  little  while  bel'ctre  the  ex])iration  of  his 
term,  and  said  defendant  thereupon  entered  into  the  possession 
of  the  same,  without  the  knowledge  or  consent  of  complainant; 
and  he,  his  teiumts  and  vendees,  have  thence  hitherto  continued 
to  possess  and  use  said  land,  and  have  appro])riated  the  proceeds 
thereof  to  his  and  their  own  use,"  and  have  committed  and 
suffered  waste. 

Said  Andrew  Poore.  who  was  the  father-in-law  of  the  de- 
fendant, was.  on  the  4th  February,  1859,  l)y  the  Probate  C<jurt 
of  said  county  of  Cherokee,  appointed  guardian  of  the  estates 
of  two  minors,  AVilliam  II.  and  John  1>.  Shro])shire;  and  he 
thereupon  gave  a  bond  for  the  faithful  discharge  of  his  duties 
as  suf'h  guardian,  in  the  ])enal  simi  of  S6,<>(»0.  with  said  D.  C. 
Daniel,  Lewis  C/unningliam,  and  Jcjseph  L.  Cnnningham.  as 
his  sureties.  Desiring  to  indenmify  his  sureties  agaitist  any 
loss  on  account  of  the  liability  thus  assumed  for  him.  said  Poore 
executed  a  deed  oti  the  1st  May,  1861,  l)y  which  he  conveyed 
to  W.  L.  Whitlock,  as  trustee,  the  land  afterwards  sold  to 
Coker.  with  other  lands,  slaves,  horses,  plantation  tools,  furni- 
ture, Arc,  upon  the  following  trusts:  "tliat  the  property  above 
mentioned  shall  remain  in  the  po.ssession  of  the  sai<l  paitv  of 
the  first  part,  as  if  the  san)e  were  really  his  own.  until  as  here- 
inafter provided  :  that  if  the  said  debt,  or  any  part  of  the  same, 
shall  remain  due  and  unpaid  when  the  said  children  shall  ai-rive 
at  twenty-one  years  of  age  each.  then,  whenever  the  said  I).  C. 
Daniel,  Lewis  Cunningham  and  Joseph  L.  Cunningham,  their 


262  SUPREME   COURT.  [Dec.  Term, 

[Daniel  v.  Coker.] 

agents  or  attorneys,  shall  require  the  said  Whitlock,  trustee  as 
aforesaid,  in  writing,  to  execute  the  trust  herein  reposed  in 
him,  he,  the  said  Whitlock,  trustee  as  aforesaid,  shall  immedi- 
ately, upon  such  requisition  being  made,  take  possession  of  said 
property,  which  possession  the  party  of  the  hrst  part  agrees  to 
surrender  to  the  said  trustee  when  the  same  shall  be  demanded^ 
and  shall  sell  the  same  at  public  outcry,"  &c.;  "  and  out  of  the 
proceeds  of  sale,  the  said  Whitlock,  trustee  as  aforesaid,  shall 
tlrst  pay  the  costs  of  authenticating  this  deed,  and  then  pay  to 
the  said  D.  C.  Daniel,  Lewis  Cunningham,  and  J.  L.  Cun- 
ningham, their  executors,"  &c.,  "  all  the  money  remaining  due 
after  paying  for  the  support  of  the  said  children  to  maturity^ 
and  the  remainder,  if  any,  shall  remit  to  tlie  party  of  the  iirst 
part ;  but,  if  the  said  party  of  the  first  part  shall  well  and  truly 
pay  to  the  said  D,  C.  Daniel,  Lewis  and  J.  L.  Cunningham,  the 
money  which  may  be  due  to  the  aforesaid  children,  after  de- 
ducting their  support  and  the  cost  of  authenticating  this  deed^ 
then  this  conveyance  shall  be  void,"  &c. 

On  the  29th  November,  1871,  Wm.  IL  and  John  B.  Shrop- 
shire, the  latter  being  still  a  minor,  tiled  their  bill  in  equity 
against  Poore,  the  sureties  on  his  bond  as  guardian,  and  said 
Whitlock;  alleging  the  execution  of  the  bond  and  deed  as 
above  set  out,  the  insolvency  of  the  guardian  and  his  sureties, 
and  that  the  guardian  was  largely  in  default ;  and  asking  that 
his  accounts  might  be  stated  and  settled,  that  they  might  be 
subrogated  to  the  rights  of  the  sureties  under  the  deed  of  trust, 
that  the  property  conveyed  by  the  deed  might  be  sold,  and  the 
proceeds  of  sale  applied  to  the  satisfaction  of  whatever  balance 
might  be  found  due  to  the  complainants  on  the  settlement  of 
the  guardian's  accounts.  Poore  died  in  1872,  before  tiling  his 
answer  to  the  bill ,  and  the  suit  was  regularly  revived  against 
H.  W.  Carden,  as  his  administrator.  Decrees  2^''o  confesso  were 
afterwards  taken  against  all  the  defendants,  and  at  the  Jainiary 
term,  1874,  a  decree  was  rendered  in  favor  of  the  com- 
plainants; ascertaining  the  balance  due  to  each  of  them,  on 
settlement  of  the  guardian'a  accounts,  to  be  §1500 ;  sul)rogating 
them  to  the  rights  of  the  sureties  under  the  deed  of  trust,  and 
ordering  the  property  conveyed  to  be  sold  for  tlie  satisfaction 
of  the  balance  found  due,  with  the  costs. 

.  The  bill  in  this  case  alleged,  that  some  of  the  property  con- 
veyed by  the  deed  of  trust  was  sold  under  this  decree,  the  pro- 
ceeds of  sale  amounting  to  8579,  which  was  applied  in  part 
payment  of  the  decree ;  alleged,  also,  that  all  tlie  personal 
property  conveyed  by  the  deed  had  gone  into  the  possession  of 
the  said  Daniel,  and  was  so  admitted  to  be  by  him  by  the  decree 
pro  covfesMo  against  him  in  that  suit ;  that  he  had  also  received 
from  said  Poore,  in  the  year  1868,  the  possession  of  another 
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tract  of  land,  not  conveyed  by  the  deed  of  trust,  and  continued 
in  the  possession  tliereof  up  to  the  tihng  of  the  bill  in  this 
case,  receiving  the  rents  and  profits  to  his  own  use,  which  ought 
to  be  applied  as  a  credit  on  the  decree  in  favor  of  the  minors ; 
that  he  nad  not  in  fact  sustained  any  loss  on  account  of  his 
suretyship  on  the  guardian's  bond,  the  amounts  with  which  he 
was  chargeable  being  largely  in  excess  of  the  balance  appearing 
due  on  the  decree ;  and  that  the  register  of  the  court  was,  at 
his  instance,  proceeding  to  sell  under  the  decree  the  lands 
claimed  by  the  complainant.  The  bill  therefore  prayed  an  in- 
junction of  this  threatened  sale,  an  account  of  the  several  mat- 
tei-s  with  which  the  defendant  was  sought  to  be  charged,  the 
restoration  of  the  possession  of  the  land,  and  general  relief; 
and  oifered  to  pay  any  balance  that  might  be  found  due  to  the 
defendant  on  the  statement  of  the  account,  if  necessary  to  re- 
lieve the  land  of  the  incumbrance  created  by  the  deed  of  trust. 

The  defendant  answered  the  bill,  admitting  the  execution  of 
the  guardian's  bond,  and  of  the  deed  of  trust  to  Whitlock,  and 
the  proceedings  had  under  the  bill  iiled  by  the  Shropshires ; 
admitting,  also,  his  possession  of  the  land,  but  denying  his  lia- 
bility to  account  for  the  rents  and  profits ;  denying,  also,  that 
he  committed  or  suffered  any  waste  on  the  land,  and  that  he 
had  received  from  Poore  the  personal  property  conveyed  by 
the  deed  to  Whitlock.  As  to  the  decree  in  favor  of  the  Shrop- 
shires, he  alleged  that  he  had  allowed  a  decree  for  $1,000,  with 
costs,  to  be  entered  against  him,  in  compromise  of  a  much 
larger  amount,  which  was  the  actual  default  of  Poore  as 
guardian,  and  for  which  the  sureties  on  his  bond  were  liable, 
and  had  satisfied  the  decree.  He  alleged  tliat  he  took  posses- 
sion of  the  lands  here  sued  for,  at  the  instance  of  said  Poore, 
to  protect  them  against  waste;  and  assailed  the  consideration 
and  validity  of  the  complainant's  deed,  on  the  ground  that  it 
was  procured  by  false  representations,  and  only  Confederate 
money  was  paid.  lie  set  up  in  bar  of  the  relief  sought  l)y  the 
bill,  by  way  of  plea,  the  proceedings  had  in  the  suit  instituted 
by  the  Shropshires,  and  also  the  proceedings  had  under  another 
bill  filed  by  the  complainant  in  this  suit ;  and  he  demurred  to 
the  bill  for  want  of  equity.  The  proceedings  had  in  the  former 
suits  mentioned  are  shown  by  the  reports  of  those  cases : 
Coker  v.  Whitlock,  54  Ala.  ISO;  Coker  v.  S/troj),s/iire, 
59  Ala.  542. 

The  chancellor  overruled  the  demurrer  and  the  pleas,  and  on 
final  hearing,  on  j)leadings  and  proof,  rendered  a  decree  declar- 
ing, 1st,  that  the  deed  of  trust  to  Whitlock  enured  to  the  ben- 
efit of  the  wards,  as  well  as  of  the  sureties  on  the  guardian's 
bond,  and  they  had  a  right  to  have  the  property  sold  in  satis- 
faction of  any  l)alance  due  them ;  2d,  that  the  wards  having 
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transferred  tlie  decree  in  their  favor  to  Daniel,  the  defendant 
in  this  suit,  he  was  entitled  to  have  the  j^ropertv  conveyed  by 
the  deed  sold  for  the  satisfaction  of  the  decree,  with  interest 
thereon,  "subject  to  all  legal  credits  hereinafter  mentioned ; " 
and,  3d,  that  he  must  account  for  all  the  personal  property 
which  he  had  received,  of  that  conveyed  by  the  deed,  and  for 
the  rents  and  profits  of  the  real  property.  He  therefore  or- 
dered a  reference  to  the  register,  directing  him  to  ascertain,  1st, 
"how  much  is  due  to  the  defendant  on  said  decree,  with  inter- 
est from  the  time  of  its  rendition  ;"  2d,  "how  much  has  been 
paid  on  said  decree,  by  whom  paid,  and  when,  calculating  in- 
terest on  each  payment ; "  3d,  how  much  of  the  property,  real 
and  personal,  conveyed  by  said  deed  of  trust,  has  been  received 
by  the  defendant,  the  value  thereof,  and  when  received,  calcu- 
lating interest,"  &c.;  4th,  "how  much  is  the  yearly  rental  value 
of  the  land  claimed  by  the  complainant,  for  each  year  that  it 
has  been  in  possession  of  the  defendant,  or  of  those  claiming 
under  him,  deducting  therefrom  the  annual  taxes  and  all  nec- 
essary improvements,  calculating  interest  on  the  balance  for 
each  year;"  5th,  "how  much,  if  any,  said  property  has  been 
damaged  by  the  defendant,  or  those  claiming  under  him,  by  the 
removal  of  the  timber  or  buildings,  calculating  interest  there- 
on," <fec. 

From  this  decree  the  defendant  appeals,  and  here  assigns  as 
error  the  overruling  of  his  demurrer  and  pleas,  and  that  part 
of  the  decree  holding  him  liable  for  rents  and  damages. 

S.  K.  McSpaddex,  for  appellant. 

BRICKELL,  C.  J.— In  Coker  v.  Whitlock  (54  Ala.  ISO),  and 
in  Coke?'  v.  Shroj?shire  (59  Ala.  542),  it  became  necessary  to  con- 
sider the  nature  and  character  of  tlie  deed  by  which  Poore  con- 
veyed the  lands,  the  subject-matter  of  the  suit,  to  Whitlock  as 
trustee.  We  there  held,  that  the  deed,  though  in  form  a  deed 
with  trusts,  in  its  legal  operation  and  effect  was  a  security  for 
the  indemnity  of  the  sureties  of  the  grantor  as  guardian,  against 
the  contingent  liability  incurred  by  them  in  joining  the  grantor 
in  the  execution  of  the  bond  required  of  him ;  that  it  does  not 
differ  materially  from  a  mortgage :  'that  the  estate  of  the  trustee, 
and  his  rights,  were  essentially  those  of  a. mortgagee,  and  the 
estate  remaining  in  the  grantor  was  that  of  a  mortgagor, — an 
equity  of  redemption ;  that  the  operation  of  the  deed  was  not 
to  transfer  the  possession,  or  the  right  of  possession,  immedi- 
ately to  the  trustee,  but  that  the  grantor  had  the  right  of  re- 
maining in  possession,  taking  the  rents  and  profits,  until  the 
wards  became  of  age,  a  liability  should  be  fixed  on  the  sureties, 
and  they  should  request  the  trustee  to  sell  for  their  indemnity; 
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that  the  sale  and  conveyance  of  tlie  lands  to  the  appellee  by  the 
grantor,  before  the  law-day  of  the  deed,  passed  to  the  aj)pellee 
the  equity  of  redemption,  and  the  right  of  possession ;  tliat  as 
the  alienee  of  the  grantor,  on  a  valuable  consideration,  the  ap- 
pellee had  an  equity,  when  it  became  necessary  to  foreclose  the 
deed  of  trust,  to  compel  an  exhaustion  of  the  other  property 
conveyed  by  it,  so  far  as  such  pro})erty  could,  by  reasonable  dil- 
igence, be  reached  and  made  available,  before  resorting  to  the 
lands  conveyed  to  him  in  fee  simple,  with  covenants  of  war- 
ranty. 

The  purposes  of  the  present  bill  seem  to  l)e — first,  to  conqjel 
Daniel,  the  appellant,  one  of  the  original  beneticiaries  in  the 
deed  of  trust,  and  who,  by  satisfying  the  lialulity  of  Poore  to 
his  wards,  has  become  solely  interested  in  the  foreclosure  of 
the  deed,  to  account  for  the  rents  and  ])rotits  of  the  lands 
claimed  by  tlie  appellee,  through  a  period  of  years,  pi-ior  and 
subsequent  to  the  law-day  of  the  deed  of  trust,  and  for  waste 
charged  to  have  been  committed  upon  them ;  second,  to  ac- 
count for  such  of  the  personal  property  conveyed  by  the  deed 
of  trust,  as  he  had  received  and  converted  ;  third,  to  account  for 
all  payments  which,  from  a  sale  of  other  property,  had  l)een 
applied  to  the  satisfaction  of  the  decree  against  him  as  surety; 
fourth,  to  account  for  rents  and  profits  of  lands  of  Poore,  not 
conveyed  l)y  the  deed  of  trust,  while  such  lands  had  ]>een  in 
his  possession. 

The  first  claim  is  founded  upon  the  general  proposition,  that 
a  mortgagee,  taking  possession  before  foreclosure,  becomes  the 
bailiff,  or  steward,  or  trustee  of  the  rents  and  profits,  for  the 
mortgagor  and  his  assigns,  and,  on  a  bill  to  redeem,  must  ac- 
count for,  and  apply  them  to  the  satisfaction  of  the  mortgage 
debt  (2  Dan.  Ch.  'Pr.  1237;  2  Jones  on  Mort.  ^jj  1114-20); 
and  he  may  be  made  accountable  for  waste  wantonly  commit- 
ted, or  suffered  in  consequence  of  his  gross  negligence,  while 
possession  remained  with  him. — 2  Jones  on  ]\Iort.  jj  1123. 
These  are  liabilities  resting  on  the  mortgagee,  when  in  that  ca- 
pacity and  right  he  takes  possession,  recogniziiii;  the  mortgage 
as  the  source  of  his  title,  and  not  disclaiming  all  privity  of  es- 
tate between  him  and  the  mortgagor,  or  the  assignee  who  may 
have  succeeded  to  his  estate.  If  the  entry  is  not  as  mort- 
gagee— if  it  is  not  in  recognition,  or  subordination  to  the  mort- 
gage—if it  is  in  another  capacity,  other  lialnlities  may  be  in- 
curred, for  which  the  law  provides  appro])riate  remedies.  As 
the  tenant  of  the  mortjxajfor,  or  of  his  assiijns.  before  or  after 
the  law-day  of  the  mortgage,  he  may  enter,  su])jecting  himself 
to  a  liability  for  the  rent  stipulated,  or  for  the  value  of  the  use 
and  occupation,  and  for  waste,  if  he  commits  it,  or,  from  the 
want  of  reasonable  care  and  diligence,  suffers  it.     This  liabilitv 
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results  from  the  tenancy,  and  not  from  the  privity  of  estate  of 
mortgagor  and  mortgagee.  It  springs  from  the  relation  of 
landlord  and  tenant  the  parties  have  voluntarily  formed.  It 
may  be,  if  the  mortgagee  was  insolvent,  or  if  there  was  some 
other  fact  or  circumstance  intervening,  which  would  induce  a 
court  of  equity  to  apply  a  set-oif,  that  on  a  bill  to  foreclose,  or 
on  a  bill  to  redeem,  the  liability  would  be  set  off  against  the 
mortgage  debt. 

Before  the  law-day  of  the  mortgage,  while  the  possession  re- 
mains rightfully  with  the  mortgagor,  by  the  express  reserva- 
tion, or  the  necessary  implication  found  in  the  terms  of  the 
mortgage,  the  mortgagee  may  as  a  trespasser  intrude  upon  the 
possession — may  enter  and  dispossess  the  mortgagor,  or  his  as- 
signs, deprive  them  of  the  rents  and  profits,  and  commit  or  suf- 
fer waste  to  be  committed  on  the  premises.  The  liability  then 
incurred  is  that  of  a  trespasser  :  he  is  not  in  possession  as  mort- 
gagee,— as  the  bailiff,  steward,  or  trustee  of  the  mortgagor,  or 
of  his  assigns,  but  as  a  mere  trespasser.  As  a  mortgagee  in 
possession,  as  the  trustee  of  the  mortgagor,  he  would  be  re- 
sponsible only  for  rents  actually  received,  in  the  absence  of 
fraud  or  willful  neglect,  and  only  for  waste  wantoulv  commit- 
ted,  or  fraudulently  or  negligently.  As  a  wrong-doer,  he  is 
liable  for  all  the  damages  which  are  the  proximate  result  of  his 
tortious  entry  and  possession,  whether  he  have  profited  by  it, 
or  could  have  profited  by  it,  or  not.  It  is  not  for  such  dama- 
ges a  court  of  equity  can  require  him  to  account,  in  a  suit  for 
foreclosure  or  for  redemption,  applying  tlieni  to  a  reduction  of 
the  mortgage  debt.  If  the  mortgagor,  or  his  assignee,  should 
sue  at  law,  and  recover  such  damages  of  him,  a  court  of  equity 
would  not,  at  his  instance,  relieve  him  against  the  judgment, 
and  apply  it  to  the  payment  of  the  mortgage  debt ;  nor  would 
the  court  enjoin  the  suit  before  judgment,  because  of  the  rela- 
tion of  mortgagor  and  mortgagee,  and  the  fact  that  the  mort- 
gage debt  was  unpaid. — Harrison  v.  McCrary^  37  Ala.  687. 
It  is  only  when  the  mortgagee  is  in  possession  as  mortgagee, 
taking  the  rents  and  profits,  that  he  may  be  required  to  account 
for  them,  or  for  waste,  on  a  bill  to  redeem  or  to  foreclose.  A 
court  of  equity  can  not,  in  either  suit, — and  these  are  the  only 
suits  which  can  be  maintained  between  them, — call  the  mort- 
gagee to  account  for  trespasses  he  may  have  committed,  or  be- 
cause of  his  possession  as  the  tenant  of  the  mortgagor. —  ^Ml^te 
v.^Villiaras^  2  Green's  Ch.  376;  Onderdoiik  v.  Gray,  4  C.  E. 
Greene,  65. 

It  is  obvious  from  the  averments  of  the  bill,  and  certain  from 
the  evidence,  that  the  appellant  did  not  enter  or  hold  possession 
as  mortgagee.  The  entry  and  possession  was  a  mere  trespass 
upon  the  appellee,  who  was  in  possession  as  the  alienee  of  the 
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mortgagor.  We  may  pass  over  the  fact  that  the  deed  does  not 
confer  on  the  appelhint,  and  the  other  heneficiaries,  a  right  in 
any  event  to  enter  and  take  possession.  The  right  is  conferred 
only  on  the  trustee,  Whitlock,  and  could  not  accrue  until  the 
wards  had  arrived  at  full  age,  and  the  liability  of  the  sureties, 
for  the  default  of  the  mortgagor  as  guardian,  had  been  fixed. 
Xeither  of  these  events  occurred,  until  long  after  the  appellant 
entered  into  possession,  and  committed  or  suffered  the  waste 
imputed  to  him.  The  entry  and  possession  was  not  in  subordi- 
nation to  the  mortgage,  or  in  consequence  of  rights  claimed  to 
be  derived  from  it.  It  was,  most  probably,  as  tenant  or  agent 
of  the  mortgagor,  who  disputed  the  fairness  and  validity  of  the 
conveyance  under  which  the  appellee  deduced  title  to  the 
preuiises ;  and  it  was  while  the  appellee  was  in  possession  un- 
der that  conveyance,  entitled  to  the  possession,  and  to  hold  it 
as  the  mortgagor  would  have  held  it,  if  the  conveyance  l)e  valid, 
until  the  expiration  of  the  law-day  of  the  mortgage.  The 
liability  resting  upon  the  appellant,  if  there  be  a  liability,  for 
which  the  appellee  claims  an  account,  is  for  a  trespass  commit- 
ted upon  his  possession.  It  is  not  the  liability  of  a  mortgagee 
for  rents  and  profits  realized,  or  which  could  have  been  realized, 
without  fraud  or  negligence,  while  as  mortgagee,  and  while 
privity  of  estate  was  continuing  l)etween  him  and  the  mortga- 
gororhis  assigns,  he  had  rightful  ]X)ssession.  A  court  of  equity 
is  not  the  jurisdiction  in  which  to  recover  damages  for  trespasses. 

There  is  no  evidence  showing  that  the  appellant  had  received 
and  converted  any  of  the  personal  property  conveyed  by  the 
deed  of  trust.  Whatever  of  payments  have  been  made  on  the 
decree  in  favor  of  the  wards,  were  ])roperly  applied,  as  was  ap- 
parent from  the  records  of  the  Court  of  Chancery,  when  this 
bill  was  tiled.  If  Daniel  had  possession  of  other  lands  of  the 
mortgagor,  Poore,  than  were  embraced  in  tlie  deed  of  trust, 
there  is  no  liability  resting  upon  him  to  account  to  the  appel- 
lee for  the  rents  and  profits  of  them. —  Coker  i\  Shroj^.shlre, 
59  Ala.  542. 

The  decree  of  the  chancellor  must  be  reversed,  aiul  a  decree 
here  rendered,  discharging  the  injunction,  and  dismissiui;  the 
bill,  at  the  costs  of  the  appellee,  in  this  court,  and  in  the  Court 
of  Chancery. 
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Oilliam  v.  South  and  North  Alabama 
Railroad  Company. 

Action  for  Damages  against  Railroad  Company,  for  Wrofig- 
ful  Act  of  Conductor. 

1.  Liability  of  principal,  for  neglif/ence  or  intentional  ivrongfid  act  of 
agent. — The  rule  of  the  common  law,  as  announced  in  the  leading  case  of 
McMan'is  v.  Crickett-{1  East,  100),  held  the  master  responsible  for  an  in- 
jury done  In'  the  negligent  act  of  his  servant  in  the  performance  of  his 
service,  but  not  for  an  intentional  wrongful  act  of  his  servant,  unless  com- 
manded or  adopted  by  him;  but  this  rule,  as  applicable  to  railroad  cor- 
porations, has  been  modified  by  the  more  modern  cases ;  and  this  court 
adopts  the  modified  rule,  which  holds  the  master  or  principal  responsible 
for  the  intentional  tortious  act  of  his  agent  or  servant,  when  (and  only 
when)  done  within  the  range  of  his  emplovment.  (Limiting  *S'.,  R.  <i'  D. 
Railroad  Co.  v.  Wehh,  49  Ala.  240.) 

2.  Same  ;  what  acts  are  u-itJiia  employment  of  railroad  conductor. — "It 
is  common  knowledge,"  that  if  the  conductor  of  a  passenger  train  stops 
his  train,  pursues  a  boy  on  foot  into  the  father's  house,  with  a  pistol  in 
his  hand,  seizes  the  boj',  and  carries  him  off  on  the  train,  these  wrongful 
acts  are  not  within  the  range  of  his  employment;  consequently,  the  rail- 
road company  is  not  liable  in  damages  for  such  wrongful  acts,  without 
averment  and  proof  that  it  commanded,  authorized,  or  ratified  them. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  John  Hender:«ox. 

This  action  was  brought  by  James  T.  Gilliam  against  the  ap- 
pellee, a  domestic  railroad  corporation  ;  and  was  commenced  on 
the  6th  December,  1878.  The  original  complaint  contained 
two  counts,  each  claiming  S25,000  damages,  "  for  wrongful  and 
unlawful  injuries  to  plaintiff  committed  by  defendant,"  as  fol- 
lows: 1.  "Whereas,  heretofore,  to-wit,  on  the  10th  day  of 
November,  187^,  the  north-bound  passenger  train  of  defendant 
was  stopped  at  or  near  plaintiff's  house,  not  a  regidar  stopping- 
place  for  said  train,  and  tlie  conductor  thereof,  one  Matt  Hunt, 
with  other  servants  of  defendant,  employed  by  defendant  for 
the  purpose  of  controlling  and  protecting  the  defendant's  train, 
and  performing  generally  the  duties  and  service  of  a  conductor 
of  said  train,  and  while  engaged  in  the  performance  of  said  ser- 
vice, came  from  said  train,  upon  the  premises  and  into  the  house 
of  said  plaintiff,  with  pistols  in  their  hands,  and,  to  the  great 
danger  and  alarm  of  plaintift''8  family,  seized  William  Gilliam, 
a  minor  child  of  plaintiff,  and  forced  him  to  enter  defendant's 
said  passenger  train,  and,  under  pretense  of  protecting  said  pas- 
senger train  from  said  William,  plaintiff's  minor  child,  him,  the 
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said  child,  carried  away  upon  defendant's  said  train  to  tiie  next 
station  on  said  road.  Wherefore,  plaintilf  says  lie  has  ])een 
damaged,"  &c.  2.  Whereas,  on  the  10th  November,  1878, 
"one  Matt  Hunt,  a  servant  of  defendant,  employed  for  the  pur- 
pose of  managing  and  controlling  the  passenger  train  of  defend- 
ant, and  for  receiving  and  protecting  passengei-s  tliereon,  and 
denominated  the  conductor  of  said  train,  and  being  then  en- 
gaged in  the  defendant's  service  as  such  servant,  caused  the  de- 
fendant's said  train  to  stop  at  or  near  plaintiff's  house,  and,  un- 
der pretense  of  protecting  the  defendant's  property  and  the 
passengers  on  said  train,  entered  upon  plaintiff's  premises,  and 
into  his  house,  armed  with  a  pistol,  and,  to  the  great  alarm  of 
plaintiff's  family,  and  despite  their  entreaties,  took  plaintiff's 
minor  son,  William  (lilliam,  then  in  the  plaintiff's  service,  and 
who  was  in  no  way  endangering  the  defendant's  property,  nor 
the  passengers  on  said  tram,  and  him  forcibly  carried  into  the 
said  passenger  train,  away  from  the  service  of  plaintiff.  Where- 
fore, plaintiff  says  he  is  injured,"  etc. 

The  court  sustained  a  demurrei*  to  each  of  these  counts,  and 
the  plaintiff  then  filed,  by  leave  of  the  court,  an  amended  com- 
plaint, or  additional  count,  claiming  damages  as  before,  for  that 
whereas,  on  the  10th  Xovember,  1878,  "one  Matt  Hunt,  a  ser- 
vant of  defendant,  employed  for  the  purpose  of  running  and 
controlling  the  passenger  trains  of  defendant,  and  for  receiving 
and  protecting  passengers  thereon,  denominated  the  conductor 
of  said  train,  being  then  in  the  defendant's  service  as  such  ser- 
vant, and  whilst  acting  in  the  course  of  his  employment  as  such 
servant,  caused  the  said  train  to  stop  at  or  near  the  plaintiff's 
house,  and  entered  upon  the  premises  of  plaintiff",  and  into  his 
house,  armed  with  a  pistol,  and,  to  the  great  alarm  of  plaintiff's 
family,  and  despite  their  entreaties,  took  plaintiff"'s  son,  a  minor 
child,  named  William,  then  in  plaintiff's  service,  and  who  was 
plaintiff's  servant,  and  was  in  no  way  endangering  the  defend- 
ant's ])roperty,  nor  the  passengers  on  said  train,  and  carried  him 
into  said  passengertrain,  away  from  the  plaintiff's  service,  to  the 
next  station  on  said  road.  Wherefore,  ],)laintitf  says  he  has  sus- 
tained damages,"  tV:c.  To  this  count,  also,  the  court  sustained 
a  demurrer. 

The  judgments  on  the  demurrers  are  now  assigned  as  error. 

B.  R.vNDOi.PH,  for  a})pellant,  cited  liedlield  on  llailways. 
§g  130,  875;  5  Wait's  Actions  S::  Defenses,  881 ;  R<iUri>a<J  Co. 
V.  Roijei'H^  38  Indiana,  116;  DiKjglns  i\  WaUtm^i  4  Ark.  127; 
Railroad  Co.  v.  De/'b^,  14  How.  U.  S.  408 ;  Railroad  Co.  v. 
Harmon,  47  Illinois,  298;  Rex  v.  Di.V(>n,-±  Campl).  124;  Roands 
V.  Railroad  Co.,  64X.  Y.  129;  Shear,  t'c  Redf.  on  Negligence, 


270  SUPREME   COURT  [Dec.  Term, 

[Gilliam  v.  South  &  North  Ala.  R.  R.  Co.] 

§  66  ;  Railroad  Co.  v.  Anthony,  43  Illinois,  1 83 ;   Courtney  v. 
Baker,  60  N.  Y.  1. 

Thos.  G.  Jones,  contra. 

STONE,  J. — The  present  case  presents  but  a  single  inquiry: 
whether  the  railroad  company  is  liable  in  damages  for  the 
wrong  alleged  to  have  been  committed  by  Hunt,  the  conductor. 
The  case  of  McManus  v.  CrieJcett,  1  East,  106,  is  the  leading 
authority  on  this  question.  That  case  drew  the  distinction  be- 
tween willfulness  and  negligence,  holding  that  when  the  servant, 
in  the  performance  of  his  master's  service,  by  his  negligent  act, 
does  an  injury  to  another,  the  master  is  liable  in  damages ; 
when,  however,  the  act  which  produced  the  injury  was  inten- 
tionally done,  although  done  while  in  the  performance  of  his 
master's  service,  then  the  master  was  not  liable,  unless  lie  com- 
manded the  act,  or  was  present  and  did  not  dissent  from  it. 

The  rule,  as  stated  above,  has  never  been  fully  satisfactory. 
Since  railroads  have  been  introduced,  and  since  they  have  mo- 
nopolized, in  large  degree,  the  land  travel  and  transportation  of 
the  country,  many  of  the  revising  courts  of  the  country  have 
modified  the  rule.  The  modification,  however,  is  confined  to 
acts  which  are  within  the  range  of  tlie  agent's  employment,  or 
delegated  authority.  The  precise  modification  is,  that  if  the 
agent,  while  acting  within  the  range  of  the  authority  of  his 
employment,  do  an  act  injurious  to  another,  either  through 
negligence,  wantonness,  or  intention,  then,  for  such  abuse  of 
the  authority  conferred  upon  him,  or  implied  in  his  employ- 
ment, the  master  or  employer  is  responsible  in  damages  to  the 
person  thus  injured.  But,  if  the  agent  go  beyond  the  range  of 
his  employment  or  duties,  and  of  his  own  will  do  an  unlawful 
act  injurious  to  another,  the  agent  is  liable,  but  the  master  or 
employer  is  not.— 1  Redf.  on  Railways,  5th  ed.  §  130,  subd.  4, 
note  6  ;  Pierce  on  Railways,  277-8 ;  5  Wait's  Ac.  &  Def. 
311-2 ;  Flower  v.  Penn.  R.  R.  Co.,  8  Amer.  Rep.  251 ;  s.  c, 
69  Penn.  St.  210 ;  N.  O.,  J.  S  Or.  Nor.  R.  R.  Co.  v.  Har- 
rison, 12  Amer.  Rep.  356  ;  s.  c,  48  Miss.  112 ;  Shearm.  &  Redf. 
on  Negligence,  §  65 ;  Poulton  v.  Lon.  i&  S.  ]V.  Railway  Co., 
2  Q.  B.  534 ;  Storey  v.  Ashtrni,  4  Q.  B.  476 ;  Phila.  c&  Read. 
R.  R.  Co.,  14  How.  468 ;  Rounds  v.  Del.,  Lack.  &  W.  R.  R. 
Co.,  64  N.  Y.  129  ;  Cohen  v.  Pry  Pock,  -East  Broadway  <&  B. 
R.  R.  Co.,  69  N.  Y.  170;  CoUman  v.  N.  Y.  &  N.  H.  R.  R. 
Co.,  106  Mass.  160;  Lit.  Miami  R.  R.  Co.  v.  Witman,  19  O. 
St.  110;  Tol.,  Wah.  c&  W.  R.  R.  Co.  v.  Hanaon,  47  111.  298 ; 
Jef.  R.  R.  Co  \\  Rogers.  38  Ind.  116;  Hays  v.  Homteyn  G.  N. 
R.  R.  Co.,  46  Texas,  272. 

The  older  cases  follow  the  doctrine  declared  in  McManus  v. 
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Crichett^  fnipf'a,  and  relieve  the  master  or  employer  from  liabil- 
ity for  tortious  acts  of  the  aeent,  if  intentionally  done,  although 
within  the  range  of  his  duties,  unless  the  tortious  act  was  com- 
manded or  ado})ted  by  the  master. — Foder  v.  Kxfiex  Bai)l\  17 
Mass. -179;  Sout/noick  v.  £ste.^,  7  Cush.  Mass,  385;  Ilarv'iH  v. 
Nicholas,  5  Mumf.  483;  Wr'ujht  v.  Wihox,  19AVend.  343; 
Vanderhih  V.  Rich.  Turnp'il'c  Co.,  2  Comst.  479;  J*tirije(irv. 
Thompmn,  5  Humph.  397;  III.  (Jen.  //.  IL  Co.  v.  JJowiny,  18 
111.  259;  Weft-soil  v.  Seahoard  ct"  lionhoke  R.  R.  Co.,  4  Jones' 
Law,  379;  Church  v.  Mcwsfjeld,2()  Conn.  284;  Thavie-s-  Stearn- 
hoat  Co.  V.  Hoibsatonie  R.  R.  Co.,  24  Conn.  40;  DeCamp  v. 
Miss,  tt  3[o.  R.  R.  Co.,  12  Iowa,  348. 

In  S.,  R.  iit  D.  R.  R.  Co.  v.  Wef>b,  49  Ala.  240,  this  court 
lield,  that  a  railroad  company  can  not  be  sued  in  trespass  for 
the  willful  tort  of  its  employee,  unless  the  act  M'as  previously 
ordered,  or  subsequently  ratified  by  the  corporation.  We  think 
the  principle  there  announced  should  be  so  far  modified,  as  to 
limit  its  application  to  tortious  acts  of  the  agent,  done  outside 
of  the  range  of  his  employment.  To  this  extent,  we  adopt  the 
modified  rule,  as  applicable  to  railroads  and  their  employees. 

It  is  common  knowledge,  that  the  Avrongful  acts  charged  in 
this  case  to  have  been  done  by  the  conductor,  are  not  within 
the  range  of  his  employment.  There  is  no  averment  that  the 
act  was  commanded,  or  authorized  l)y  the  corporation,  or  that 
it  ratified  it  afterwards.  The  Circuit  Court  did  not  err  in  sus- 
taining the  demurrer  to  each  count  of  the  complaint. 

Affirmed. 


Cahalan  i\  Moiii'oe,  Snialtz  &  Co. 

R'dl  h)  fyptity  hij  Wife  to  enforce  T/-us/  in  Lands,  (Kjoinst 
MorUjagee  and  Purchaser  from  JIushand  /  oho,  for  Can- 
cellation of  Mortgage,  and  Injunction  of  A<'ti(m  <d  Law. 

1.  J'rcifunu'd  cxhti'noo  of  commrm  hiir  In  othiT  Statrs. — In  tlio  absence 
of  proof  to  the  contrary,  the  common  hiw  will  l)e  })resunie(l  to  have  l)een 
of  force  in  .*<ovith  Carolina  in  18.59;  and  the  prin<iples  of  that  law,  jr<>v- 
ernin<:  the  husband's  rii;hts  in  and  t<>  the  wife's  property,  will  1h»  applied 
to  parties  who  were  then  domiciled  in  that  State,  and  there  ac<iuired 
property. 

2.  IfKxIxuitV.i  rujhtx  in  and  to  irift'\'<  j,ropi  rl;/. — At  common  law.  mar- 
riage operated  as  a  gift  to  the  husband  of  all  tlie  wife's  personal  property 
in  possession,  an<l  of  all  her  rhoxcK  ))i  nctioN  whicli  lie  miudit  reduce  to 
possession  during  covertmc  ;  and  he  also  ]>ecame  entitle(l  to  her  jiersonal 
earnings,  as  they  accrued. 


272  SUPREME   COURT  [Dec.  Term, 

[Cahalan  v.  Monroe,  Smaltz  &  Co.] 

3.  Same,  as  affected  by  removal  to  this  State. — The  mere  removal  of 
husband  and  wife  to  this  State,  bringing  with  them  money,  or  other  ])er- 
sonal  property,  to  which  the  husband's  marital  rights  had  attached  by 
the  law  of  their  former  domicile,  does  not  change  the  status  or  ownership 
of  such  property,  nor  bring  it  within  the  principle  laid  down  in  the  case 
of  Custleman  v.  Jeffries,  60  Ala.  380. 

4.  Renunciation  of  marital  rights  by  husband. — If  the  husband  re- 
nounces his  marital  rights  in  and  to  the  wife's  propertj',  "  the  legal  effect 
of  such  renunciation  would,  at  most,  operate  only  to  create  in  such  prop- 
erty a  separate  estate  in  favor  of  the  wife,  which  would  partake  of  the 
nature  of  a  mere  gift  by  him  to  her,"  and  would  be  an  equitable  estate, 
as  distinguished  from  a  separate  estate  held  under  constitutional  and 
statutory  provisions. 

5.  Equitable  estate  of  v-ife ;  hoiv  charged. — A  married  woman  may 
alien  or  charge  her  equitable  estate  as  if  she  were  a  femme  sole,  and  may 
mortgage  it  as  security  for  her  own  or  her  husband's  debt,  not  being  re- 
strained by  the  instrument  creating  it. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Charles  Turner. 

The  orijjinal  bill  in  this  case  was  tiled  on  the  24th  Xoveraber, 
1876,  by  Mrs.  Catherine  Cahalan,  the  wife  of  Michael  Cahalan, 
aofainst  her  said  husband,  Georo;e  H.  McLaughlin,  and  the  sev- 
eral  partners  composing  the  linn  of  Monroe,  Smaltz  cV:  Co.; 
and  sought  to  establish  and  enforce  a  trust  on  certain  lots  in 
Birmingham,  on  the  ground  that  the  complainant's  moneys 
were  used  by  her  husband  in  paying  the  purchase-money  and 
erecting  the  improvements;  also,  to  cancel  a  mortgage  on  the 
property,  which  the  complainant  and  her  husband  had  executed 
to  McLaughlin,  for  money  borrowed  by  the  hus])and ;  and  to 
enjoin  an  action  at  law,  which  was  brought  by  said  Monroe, 
Smaltz  (k  Co.,  as  the  purchasers  at  a  sale  made  under  a  power 
in  the  mortgage,  to  recover  the  possession  of  the  property. 
The  complainant  claimed,  and  alleged  in  her  bill,  that  the 
moneys  used  by  her  husband  in  paying  for  the  property  and 
erecting  improvements  upon  it  belonged  to  her  statutory  sepa- 
rate estate,  which  she  owned  at  the  time  of  their  marriage  in 
August,  1859,  being  derived  from  the  estate  of  her  former 
husband,  James  Collins,  deceased,  and  her  own  subsequent 
earnings;  that  the  contract  of  purchase  was  made  for  her  ben- 
efit, thougl}  the  title-bond  and  conveyance  were  taken  by  her 
husband  in  his  own  name ;  that  she  did  not  discover  the  fact 
that  the  title  was  so  taken,  until  some  time  in  January,  1875, 
when  she  saw  the  property  advertised  for  sale  under  execution 
against  her  hnsl)and ;  that  in  February,  1875,  on  her  demand, 
after  consultiug  an  attorney,  her  husband  executed  a  deed  con- 
veying tlie  property  to  her,  and  reciting  therein  that  the  pur- 
chase-money had  been  paid  by  him  with  funds  l)elonging  to 
her  statutory  estate  ;  that  she  gave  public  notice  of  her  rights 
at  the  sale  under  the  mortgage,  and  Monroe,  Smaltz  Sc  Co.  be- 
came the  purchasers  with  notice  thereof. 
Vol.  lxx.  . 
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.  All  the  deeds  referred  to,  or  copies  thereof,  were  made  ex- 
hibits to  the  bill.  The  land  was  bought  by  said  M.  Cahalan 
from  the  Ely  ton  Land  Company,  wliose  bond  for  title,  dated 
February  3d,  1872,  bound  the  company  to  make  title  to  him 
on  the  erection  of  valuable  improvements  to  a  specified  amount, 
in  addition  to  the  sum  paid  in  cash;  and  their  deed  to  him, 
dated  June  7th,  1873,  recited  the  payment  of  ^650  as  its  con- 
sideration. The  mortgage  to  McLaughlin  was  dated  the  10th 
June,  1873;  was  signed  by  said  M.  Cahalan  and  his  wife,  aud 
acknowledged  by  them,  in  the  form  j)rescribed  by  the  statute, 
on  the  day  of  its  date ;  and  it  was  also  acknowledged  by  Mrs. 
Cahalan,  on  the  same  day,  on  private  examination  apart  fpom 
her  husband,  as  shown  by  the  certificate  of  the  judge  of  pro- 
bate indorsed  on  it.  The  sale  under  the  mortgage  was  made 
on  the  24th  July,  1875,  and  the  conveyance  to  Monroe,  Smaltz 
&  Co.,  as  the  purchasers,  was  executed  on  the  2d  August,  1875. 

An  answer  to  the  bill  was  tiled  by  McLaughlin,  denying  all 
notice  of  the  complainant's  alleged  riglits,  at  or  before  he 
loaned  the  money  to  said  Cahahm,  and  took  said  mortgage  as 
security  for  its  re-payment;  denying  also  the  allegations  of  the 
bill  as  to  the  use  of  the  complainant's  money  in  ])aying  for  the 
land  and  improvements,  and  asserting  that  the  money  loaned 
by  him  was  borrowed  and  loaned  for  the  purpose  of  enabling 
said  M.  Cahalan  to  complete  the  payments  necessary  to  procure 
the  execution  of  a  conveyance,  and  was  so  used  by  him.  An 
answer  was  also  filed  by  Monroe,  Smaltz  &  Co.,  denying  the 
allegations  of  the  bill  as  to  the  use  of  the  complainant's  funds 
by  her  husband  in  the  purchase  and  improvement  of  the  pro])- 
erty,  and  requiring  proof  thereof;  admitting  that  they  had 
notice  of  the  complainant's  asserted  rights  when  they  pur- 
chased at  the  mortgage  sale,  but  denying  that  McLaughlin  had 
notice  when  he  took  the  mortgage.  After  filing  these  answers, 
the  said  defendants  made  a  motion  before  the  chancellor  to 
dissolve  the  injunction,  both  for  want  of  etpiity  in  tlie  bill, 
and  on  the  denials  contained  in  the  answers.  The  chancellor 
sustained  the  motion,  and  dissolved  the  injunction,  on  the 
former  ground;  and  his  decree  was  affirmed  by  this  court  on 
appeal,  as  shown  by  the  former  report  of  the  case  (56  Ala. 
303-6),  where  it  is  erroneously  stated  that  the  bill  was  dis- 
missed for  want  of  equity. 

The  bill  was  afterwards  amended,  by  alleging  notice  to 
McLaughlin;  and  answers  were  filed  by  him,  and  by  Monroe, 
Smaltz  ik  Co.,  denying  such  notice.  Tlie  cause  was  again  sul)- 
mitted  to  the  chancellor,  for  final  decree  on  pleadings  and 
proof;  and  he  rendered  a  decree  dismissing  the  bill.  In  his 
opinion,  accompanying  the  decree,  the  substance  of  the  com- 
plainant's testimony,  as  to  the  main  point  in  the  case,  is  thus 
18 
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stated :  "  An  examination  of  the  testimony  is  necessary  for  the 
purpose  of  ascertaining  the  nature  and  character  of  the  com- 
plainant's estate  in  the  money  alleged  to  have  been  used  in  the 
purchase  and  improvement  of  this  property.  From  the  com- 
plainant's own  testimony,  she  owned  and  possessed  all  of  this 
money,  to-wit,  about  $8,500,  before  her  marriage  with  her 
present  husband,  M.  Cahalan.  At  the  time  of  her  marriage 
with  him,  in  August,  1859,  she  was  a  resident  of  South  Caro- 
lina; and  she  remained  there,  with  her  husband,  until  January, 
I860,  when  they  removed  to  Tennessee,  and  thence  to  Colum- 
bus, Georgia,  where  they  remained  until  their  remov^al  to  this 
State  in  1S70.  It  is  not  pretended  that  one  dollar  of  the  money 
thus  used  by  her  husband  was  acquired  by  her  in  any  manner 
in  this  State ;  but,  on  the  contrary,  that  she  had  it  all  in  money 
at  the  time  of  her  marriage  with  said  M.  Cahalan  in  South 
Carolina."  On  these  facts,  the  chancellor  held,  that  the  com- 
plainant's money  became  the  absolute  property  of  her  husband, 
on  the  presumption  that  the  common  law  prevailed  in  South 
Carolina;  and  he  dismissed  the  bill  on  this  single  ground. 
This  decree  is  now  assigned  as  error. 

Watps  lie  Sons,  and  Rice  &  Wiley,  for  appellant. — At 
common  law,  when  the  wife  has  money,  or  other  personal 
property,  in  possession  at  the  time  of  the  marriage,  the  pre- 
sumption is  that  it  l)ecoraes  the  property  of  the  husband ;  her 
possession  is  his  possession,  and  his  marital  rights  at  once 
attach.  But  the  husband  is  not  bound  to  assert  his  marital 
rights :  he  may  renounce  them,  and  by  his  acts  and  declara- 
tions, clearly  manifesting  such  renunciation,  prevent  the  prop- 
erty from  becoming  \\\s>.—Puryear  v.  Puryear^  12  Ala.  18; 
sauje  case,  16  Ala.  486;  Jenninxjs  v.  BU>cker,  25  Ala.  415; 
GWespie  r.  Burlemn.,  28  Ala.  551;  Gimjiin  v.  Hara'dfoiu  29 
Ala.  28.3 ;  Maehen  v.  Machen,  38  Ala.  364 ;  Battle  v.  Short, 
52  Ala.  464.  In  this  case,  the  testimony  clearly  shows  that, 
from  the  mari'iage  of  the  parties  in  1859,  in  South  Carolina, 
and  afterwards  during  their  residence  in  Tennessee  and  Georgia, 
until  their  removal  to  Alabama  in  1870,  by  his  acts  and  decla- 
rations, the  husband  treated  the  monev  as  belonging  to  his  wife, 
refused  to  assert  his  marital  rights  to  any  part  of  it,  and  per- 
mitted hei-  to  have  and  exercise  exclusive  control  and  dominion 
over  it.  This  being  the  statics  of  the  money  when  the  parties 
removed  to  this  State,  bringing  it  with  them,  our  statutes  then 
attached,  prevented  the  husband  from  revoking  his  renuncia- 
tion, and  declared  the  property  to  be  the  statutory  separate 
estate  of  the  wife. — Sessio)is  v.  Sessions,  33  Ala.  522 ;  Castle- 
inan  v.  Je fries,  60  Ala.  380. 
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M.  T.  PoRTKR,  contm. — There  beiiif?  no  proof  of  tlie  statute 
law  of  South  Carolina,  at  the  time  tlie  ])artie.s  were  married 
there,  tlie  common  law  must  be  ])resumed  to  have  been-of  force. 
Goodmttn  r.  Gri-ffin^  8  Stew.  160,  and  numerous  cases  cited  in 
Ist  ])rickeirs  I)i'!::est,  349,  jj  9.  By  tlie  common  hiw,  the  wife's 
money  and  property  in  j)os8ession  became  the  absohite  property 
of  tlie  husband. — (jiJmm  v.  Land,  '27  Ah.  117;  ]\aliv'/'  v. 
Fennei\  ^S  Ala.  367.  Tiiere  is  no  proof  that  the  eom|)hiinant 
ever  acquired  any  money  or  j)roperty  since  her  removal  to  Ala- 
bama ;  and  if  she  has  or  had  any  estate  whatever  in  the  moneys 
alletjjed  to  have  been  u.sed  by  her  husband,  it  was  not  held  under 
our  statutes. — S'ltoft  c.  BaitU,  52  Ala.  4r)6;  McAmdly  v. 
OWeal  56  Ala.  299;  niford  v.  Tarry,  53  Ala.  120;  Hdme- 
tag  V.  Franl:,  61  Ala.  6.7;'  McMUlan  v.  Pearocl',  57  Ala.  127; 
Bell  r.  B,'IL  36  .Via.  466;  M'n„H  r.  >itnrderauU  18  Ala.  359; 
Frlerson  r.  Fr'ierson,  21  Ala.  549;  Mojdieu  r.  MacJieiK  15  Ala. 
373 ;  Dnike  v.  Glaver,  3(»  Ala.  382. 

SOMERYILLE.  J.— In  the  absence  of  evidence  to  the  con- 
trary, the  princii»les  of  the  common  law  will  be  presumed  to 
have  prevailed  in  the  State  of  South  Carolina  at  the  time  of 
appellant's  nuirriaire  with  her  present  husl)and,  which  occurred 
in  Autrust,  1S59.— ;   Brick.  Dii^.  ;349,  ^  9. 

And  the  domicile  of  both  parties  beini;  then  in  that  State, 
the  rights  of  the  husl>and  to  property  there  acquired  and  owned 
by  the  wife  are  to  be  ascertained  and  governed  by  such  com- 
mon-law principles. — Whart.  Contl.  Laws.  >j  297;  Lk-Ik  idtfpger 
V.  Grahnm,  50  Ind.  2^8. 

By  the  common  law,  marriage  operated  as  a  gift  to  the  hus- 
band of  all  jiersonal  property,  including  money,  owned  by,  and 
in  possession  of  the  wife  at  the  time,  and  of  all  (dtusc.s  in  action 
which  might  afterwards  be  reduced  to  possession  by  the  hus- 
band during  the  coverture.  The  husl)and  was.  also,  entitled  to 
the  wife's  personal  earninirs  iis  thev  accrued. — McAnatli/  i\ 
OWeal,  56  Ala.  2!>!>;  IJrli  r.  BelK M  Ala.  466.  It  follows 
that,  upon  man-iage,  the  marital  rights  of  the  hus])and  attached 
eo  in-s/a/di.  and  the  personal  property  aiid  money  ac(piired  by 
Mrs.  Cahalan  before  or  during  her  coverture,  and  owned  by  her 
at  or  during  this  period,  became  absolutely  his.  to  the  same 
extent  as  if  he  had  purchased  it  for  value. 

There  is  nothing,  we  think,  in  the  facts  of  this  case,  which 
so  modifies  these  principles  as  to  bring  it  within  the  intluence 
of  ('a^tdeman  v.  Jeff'rit'.s,  60  Ala.  3S().  After  the  ])ropertv 
became  the  husband's,  the  mere  act  of  bringing  it  int(»  this 
State  could  not,  without  more,  operate  to  change  its  .sfafas  or 
ownership.  Transportation  alone  could  not  affect  the  question 
of  title. 
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If  it  be  true,  as  insisted  by  appellant's  counsel,  that  Calialan, 
the  husband,  did  any  act  by  which  he  clearly  r^enourt^ed  his 
marital  rights,  the  legal  effect  of  such  renunciation  would,  at 
most,  operate  only  to  create  in  such  property  a  separate  estate 
in  favor  of  the  wife,  which  woujd  partake  of  the  nature  of  a 
mere  gift  by  him  to  her. — MacheubS  Executor  v.  Mdchen,  Z^ 
Ala.  364;  Puny  ear  v.  Puryear,  12  Ala.  13. 

Conceding,  therefore,  all  that  is  claimed  by  appellant's  coun- 
sel, so  far  as  concerns  the  evidence  in  this  cause,  the  estate 
owned  by  Mrs.  Cahalan  in  the  moneys  acquired  in  South  Caro- 
lina, and  alleged  to  have  been  invested  in  the  real  property  here 
in  contention,  would  be  her  equitable  separate  estate,  and  would 
not  come  within  the  statutory  or  constitutional  provisions  cre- 
ating married  women's  separate  estates. — Helrnetag  v.  Franks 
61  Ala.  67;  McMiJlan  v.  Peacock,  ^7  Ala.  127. 

Such  an  estate,  as  uniformly  settled,  can  be  alienated  or 
charged  by  the  wife,  as  if  she  were  2l  fem.ine  sole  ;  and  she  may 
mortgage  it  as  security  for  her  own,  or  her  husband's  debts. 

The  legal  title  of  the  house  and  lot  in  controversy  was  in 
Michael  Cahalan,  the  husband  of  appellant.  The  wife's  claim 
to  the  property  is  a  mere  equity.  The  mortgage  of  June  10, 
1873,  made  by  them  to  McLaughlin,  was  duly  and  properly 
executed  so  as  to  convey  both  the  legal  title  of  the  one,  and 
tlie  alleged  equity  of  the  other. 

•     Under  the  necessary  operation  of  these  principles,  the  decree 
of  the  chancellor  must  be  affirmed. 


LeAvis  1?.  Moiitgoiiier  J  Mutual  Building 
and  Loan  Association. 

BUI  in  Equity  hy  Wife,  to  enforce  Yendo'r'' s  Lien  on  iMudy 
and  for  Cancellation  of  Mortgage  as  Cloud  on  Title. 

1.  Advancement  to  or  for  child;  residting  trust  arising  from  jtaijment 
of  purchase-money. — On  a  purchase  of  lands  by  the  husband,  partly  on 
credit,  if  the  cash  payment  is  made  with  money  furnished  b\'  the  wife's 
father  as  an  advancement  to  her,  a  resulting  trust  in  the  land  arises  in 
her  favor  to  the  extent  of  such  payment,  which  attaches  to  the  whole 
land,  and  which  a  court  of  equity  will  si)ecifically  enforce  at  her  instance, 
when  the  purchase-money  has  been  fully  paid. 

2.  Variance  between  allegations  and  proof. — When  the  bill,  filed  by  a 
married  woman,  and  seeking  to  enforce  a  lien  on  land,  alleges  that  the 
bond  for  title  was  conditioned  for  the  making  of  title  to  her,  while  the 
proof  shows  that  it  was  conditioned  for  the  making  of  title  to  her  hus- 
band and  brother,  who  gave  their  notes  for  the  unpaid  purchase-money, 
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though  the  husband  may  have  intended  the  purchase  for  her  benefit,  the 
variance  "  would  j)r()bably  be  fatal  to  the  claim  for  relief." 

S.  Voluntary  (ajreement  not  xpeeijically  t'jrrnled. — A  court  of  equity 
will  not  aid  or  decree  the  specific  execution  of  a  mere  voluntary  agree- 
ment; as  where  the  husband  purchases  hvnd,  taking  the  title-bond  in  his 
•own  name,  but  intending  to  have  the  title  made  to  the  wife  on  payment 
of  the  purchase-money,  and  afterwards  has  it  made  to  a  third  j)erson 
for  valuable  consideration  paid,  the  wife  can  not  assert  any  claim  on  the 
land  based  on  the  husband's  unexecuted  promise  or  intention. 

4.  Conveyance  i)f  hmdx  xnhject  to  mortgage  or  incutnhrance. — Where  a 
conveyance  of  lands,  subject  to  a  mortgage  or  other  incumbrance,  con- 
tains a  stipulation  that  the  grantee  is  to  satisfy  and  discharge  the  mort- 
gage or  inctnnbrauce,  he  is  as  much  bound  by  the  stii)ulation  as  if  he 
had  signed  the  deed,  and  he  can  as.sert  no  chiim  on  the  land  to  the  preju- 
dice of  the  mortgagee,  or  the  holder  of  the  incumbrance ;  and  the  fact 
that  the  purchaser  is  a  married  woman  does  not  affect  tiie  application  of 
this  principle. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Aistill. 

The  bill  in  this  case  was  tiled  on  tlie  19th  July,  1^73,  by  Mrs. 
Martha  J.  Lewis,  a  married  woman,  suing  by  ner  next  friend, 
against  her  husband  (Dixon  II.  Lewis),  Samuel  K.  Cox,  and 
the  Montgomery  Mutual  Building  and  Loan  Association,  a  do- 
mestic corporation ;  and  sought  to  enjoin  a  sale  of  a  tract  of 
land,  under  a  power  contained  in  a  mortgage  executed  to  said 
association  by  Cox,  and  also  under  a  subsequent  mortgage  exe- 
cuted to  said  association  by  the  coni]>lainaut  and  her  liusband, 
and  to  establish  and  enforce  a  lien  on  the  land  for  the  unpaid 
purchase-money  alleged  to  be  due  from  Cox.  Tlie  tract  of  land 
contained  three  hundred  and  thii'ty  acres,  and  wa.-^  j)art  of  a 
larger  tract  containing  nine  hundred  and  tiiirty  acres,  wliicli 
had  belonged  to  Metcalf  <Sc  Ilatchett  as  partners,  the  legal  title 
being  in  Metcalf.  The  bill  alleged  that,  on  the  1st  November, 
18t)9,  "said  Dixon  H.  Lewis,  as  husband  of  complainant,  and 
Daniel  Flynn,  her  brother,  for  himself,  jointly  agreed  to  pur- 
cliase"  said  tract  of  land,  '*at  and  for  the  price  of  !?^l^).()41, 
one-third  of  which  was  to  be  paid  in  cash,  and  the  balance  in 
one  and  two  years  thereafter ;  that  said  Lewis,  with  money  ob- 
tained from  B.  B.  Flynn,  complainant's  father,  which  w^us  given 
by  lier  said  father  to  [her],  and  was  her  separate  estate  under 
the  laws  of  Alabama,  on  said  1st  November,  1869,  jiaid  to  said 
Metcalf  the  cash  payment,  to-wit,  ^5,847;  and  thereupon  said 
Metcalf  and  his  wife  made  to  complainant  and  said  Daniel 
Flynn,  jointly,  a  bond  conditioned  to  make  titles  to  them  to  all 
of  .^^aid  hinds,  wlien  the  balance  of  tlie  ])urchase-money  should 
be  paid  according  to  agreement." 

As  to  these  matters,  said  B.  B.  Flynn,  whose  testimony  was 
taken  in  behalf  of  the  coniplainant,  thus  testified:  "Dixon  II. 
Lewis  made  the  purcliase  as  trustee  for  his  wife,  said  Martha  J. 
Lewis;  and  I  made  the  cash  payment,  ^5,347,  for  her,  because 
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she  was  inj  daugbter;  and  I  desired  to  give  lier  something  as 
an  advance  of  what  might  be  coming  to  her  as  an  heir  of  my 
estate,  and  for  the  pnrpose  of  fnrnishing  her  a  lionse.  There 
were  no  terms,  or  understanding,  upon  which  I  furnished  the 
monej,  other  than  to  make  said  advance  to  her  as  a  portion  of 
her  share  of  my  estate."  Daniel  Flynn,  also  a  witness  for 
complainant,  testiiied :  "  I  had  no  connection  with  the  original 
purchase  from  Metcalf,  but  subsequently  agreed  with  said 
Martha  J.  Lewis  and  her  trustee,  Dixon  II.  Lewis,  to  take  a 
half  iqterest  in  the  land.  The  cash  payment,  $5,347.50,  was 
made  by  B.  B.  Flj'nu,  as  an  advance  to  his  said  daughter.  A 
bond  for  titles  was  executed  by  Metcalf  to  Mrs.  Lewis,  or  to 
her  trustee,  to  make  title  after  the  purchase-money  should  be 
paid.  I  do  not  know  the  contents  of  the  bond,  nor  the  amount 
of  the  penalty ;  but  I  think  it  was  made  payable  to  said  D.  H. 
Lewis,  as  trustee  for  Mrs.  Lewis,  and  was  conditioned  to  make 
title  when  the  purchase-money  was  paid."  Metcalf,  also  ex- 
amined as  a  witness  for  the  complainant,  testiiied :  '•  I  made 
the  trade  with  B.  B.  Flynn.  The  cash  payment  was  $5,347.50. 
I  did  not  receive  it,  and  I  can  not  say  who  paid  it  to  Mr. 
Hatchett.  *  *  At  the  time  of  the  sale,  I  gave  a  bond  for 
title  to  some  one ;  I  can  not  say  who,  but  think  it  was  to  Lewis 
as  trustee ;  that  is  my  recollection."  Hatchett,  to  whom  the 
cash  payment  was  made,  testified  that  the  bond  for  titles  was, 
to  the  best  of  his  recollection,  "  made  payable  to  D.  H.  Lewis, 
trustee;"  and  further,  that  he  destroyed  the  b6nd  when  the 
first  note  was  paid,  as  hereinafter  stated,  and  a  deed  executed 
to  Cox  at  the  instance  of  Lewis.  Said  D.  H.  Lewis  was  also 
examined  as  a  witness  for  the  complainant,  and  thus  testified 
as  to  these  matters :  ''  I  made  said  purchase  as  trustee  for  my 
wife,  and  for  her,  The  cash  payment,  §5,347.50,  was  paid  for 
her  by  B.  B.  Flynn,  her  father;  and  for  the  other  two-thirds  of 
the  price,  I,  as  trustee  for  my  wife,  and  Daniel  P'lynn  gave  our 
two  notes,  which  were  delivered  to  Metcalf.  There  was  a  bond 
given  by  Metcalf,  conditioned  to  make  title  to  the  land  when 
the  purchase-money  was  paid.  It  was  made  payable  to  me,  as 
trustee  for  my  wife,  and  to  said  Daniel  Flynn,  and  was  deliv- 
ered to  me ;  and  I  afterwards  delivered  it  to  W.  T.  Hatchett." 
This  was  all  the  evidence  adduced  on  the  part  of  the  com- 
plainant, as  to  the  contents  of  the  bond  for  title,  and  the  orig- 
inal contract  with  Metcalf;  as  to  which,  strict  proof  was  re- 
quired by  the  Building  and  Loan  Association,  the  only  party 
who  defended  the  suit. 

In    January,  1870,  before   the   first   note   for   the    unpaid 

purchase-money  fell  due,  Lewis,  as  trnstee  for  his  wife,  agi-eed 

to  sell  a   portion  of  the  land,  being  the  part  involved  in   this 

suit,  to  Samuel  K.  Cox,  one  of  the  defendants,  at  the  price  of 
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$ll,oOO,  one-half  of  which  was  to  be  paid  in  cash;  and  the 
cash  })aynient,  ^5,(558,  was  made  by  ('ox,  in  July,  ISTO,  with 
money  borrowed  or  procured  from  the  said  !^uildin<j:  and  Loan 
Association,  of  which  he  was  a  stockholder.  In  order  to  enable 
Cox  to  procure  said  loan  or  advance  from  said  association, 
Metcalf,  at  the  instance  of  Lewis,  executed  a  deed  to  Cox  for 
the  land,  and  entered  on  the  title-bond  an  indorsement,  "stating 
that  the  land  embraced  in  said  deed  was  released  from  the  pay- 
ment of  the  other  note  of  Lewis  and  Flynn ;"  their  first  note 
having  been  satisfied  by  the  cash  payment  made  1)V  Cox,  and 
delivered  up  to  Lewis.  The  testimony  of  natchett  on  this 
point,  as  to  the  execution  of  the  deed  to  Cox,  was  in  these 
words :  "  It  w;is  understood  that  Cox,  as  soon  as  a  deed  was 
made  to  him,  would  mortgage  the  land  to  some  Building  and 
Loan  Association,  to  procure  some  money.  This  was  what 
Lewis  told  me.  I  don't  remember  anything  else  that  was  said 
about  the  niortgage.  I  had  conversation  with  Lewis,  at  various 
times,  about  this  trade  with  Cox.  lie  seemed  very  anxious 
that  Cox  should  have  a  deed,  in  order  that  he  nn'ght  niortgage 
the  land,  and  raise  some  money,  and  pay  us  the  note  of  Lewis 
and  Flynn ;  and  this  was  one  reason  given  by  him  for  being  so 
anxious  to  complete  the  trade  with  Cox."  The  testimony  of 
Metcalf  was  to  the  same  effect.  The  deed  of  Metcalf  and 
wife  to  Cox,  which  was  made  an  exhibit  to  the  bill,  contained 
the  following  recitals:  "  Whereas,  on  tlie  Lst  November,  lsfi9. 
the  said  Metcalf  did  sell  to  Daniel  Flynn  and  I).  II.  Lewis  a 
certain  tract  of  land  ;  and  iv/iereas  the  said  Flynn  and  Lewis 
have  agreed  and  consented  that  a  deed  shall  be  made  to  the 
said  S.  K.  Cox:  now,  therefore,  upon  the  payment  l)y  said  Cox 
of  the  sum  of  ^5,614.85,  to  us  in  hand  paid,  the  recei])t  whereof 
is  hereby  acknowledged,  we,''  the  said  Metcalf  and  wife,  **  do 
give,  grant,"  <ke. 

In  ])rocuring  this  loan  or  advance  of  money  from  the  F>uild- 
ing  and  Loan  Association,  Cox  bid  off  the  nominal  sum  of  ss.<>t»o 
at  a  monthly  sale  of  money  by  the  association,  which,  after  de- 
ducting the  premium  bid  by  him,  netted  the  amount  paid  to 
Metcalf;  and  he  executed  to  the  association  his  note  for  SS.oiio, 
and  a  mortgage  on  the  land  to  secure  the  monthly  installments 
and  dues,  as  provided  by  the  charter  and  by-laws  of  the  associa- 
tion; which  were  referred  to  in  the  note  and  mortgage,  and  de- 
clared to  be  a  part  thereof  as  if  set  out  in  full,  and  which  may 
be  found  in  Session  Acts  of  1866-7.  pp.  408-16.  This  mortgage 
was  dated  the  21st  July,  1870,  and  a  copy  of  it  was  made  an  ex- 
hibit to  the  bill. 

For  the  deferred  payment  Cox  executed  his  j)romissory  note 
for  S5,347,  with  interest  from  November  1st,  1860,  which  was 
made  payable  to  E.  H.  Metcalf  or  bearer,  as  Lewis  wished  to 
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use  it  in  taking  up  the  last  note  of  himself  and  Flynn  held  by 
Metcalf ;  but  Metcalf  refused  to  accept  it  in  lieu  of  their  note, 
and  it  was  held  bj  Lewis  until  some  time  in  March,  or  April, 
1871,  wlien  it  was  delivered  up  to  Cox  under  these  circum- 
stances :  Cox,  finding  it  inconvenient  to  meet  his  monthly  pay- 
ments to  the  Building  and  Loan  Association,  and  wisliing  to  be 
rid  of  his  liability,  agreed  with  Lewis,  or  with  Lewis  and  his 
wife,  to  convey  tlie  land  to  Mrs.  Lewis,  in  consideration  and  on 
condition  that  they  would  assume  his  indebtedness  to  the  asso- 
ciation, and  deliver  up  his  outstanding  note;  and  in  performance 
of  tliis  agreement,  Cox  and  wife  executed  a  deed,  dated  March 
23d  in  its  first  sentence,  but  purporting  to  be  signed  and  sealed 
on  the  10th  April,  1871,  by  which  they  conveyed  the  land 
to  Mrs.  Lewis,  and  which  contained  the  following  recitals : 
"  Whei'eas  the  said  Samuel  K.  Cox  hath  agreed,  for  considera- 
tions hereafter  named,  to  transfer  to  said  Martlia  J.  Lewis  all 
his  right,  title  and  interest,  in  a  certain  parcel  of  land  purcliased 
by  said  Cox  of  E.  H.  Metcalf,  on  the  13th  July,  1870;  now, 
therefore,  upon  said  Martha  J.  Lewis  assuming  all  lial)ilities  of 
said  Cox  with  respect  to  said  land,  to- wit,  the  monthly  payments 
and  interest  upon  fifty  shares  of  stock  in  the  Montgomery  Mutual 
Building  and  Loan  Association,  upon  which  an  advance  has 
been  obtained  by  the  said  Cox,  and  a  transfer  of  which  stock 
has  been  duly  made  to  said  Martha  J.  Lewis;  and  further,  said 
MartUa  J.  Lewis  substituting  her  note,  or  some  other,  for  a  note 
for  $5,3-17.50  given  by  said  Cox  to  E.  H.  Metcalf,  due  Novem- 
ber 1st,  1871,  with  interest  from  N'ovember,  1869,  so  that  said 
Cox  shall  be  freed  from  all  liability  with  respect  to  said  note, 
and  the  same  be  cancelled  or  returned  to  him  ;  upon  the  condi- 
tions above  mentioned  being  complied  with,  we,"  said  Cox  and 
wife,  give,  grant,  &c. 

In  pursuance  of  this  agreement,  and  before  the  delivery  of 
said  deed  by  Cox,  Lewis  procured  an  assignment  to  himself, 
as  trustee  for  his  wife,  of  the  fifty  shares  of  stock  in  the  associa- 
tion held  by  Cox,  and  paid  the  monthly  dues  for  several  months; 
and  m  January,  1872,  in  order  to  enable  him  to  meet  the  monthly 
payments  as  they  became  due,  he  purchased  thirty  other  shares 
of  stock,  taking  the  assignment  thereof  to  himself  as  trustee  for 
liis  wife,  and,  at  a  monthly  sale  of  money  by  the  association,  in 
January,  1872,  bid  off  a  nominal  loan  or  advance  of  §6,000  on 
these  shares ;  and  as  security  for  this  loan  or  advance,  he  and 
his  wife  executed  to  the  association  another  mortgage  on  the 
lands,  which  was  dated  January  27th,  1872,  and  in  the  same 
form  as  thfe  mortgage  given  by  Cox,  but  contained  these  ad- 
ditional stipulations :  "  And  it  is  hereby  expressly  agreed 
and  stipulated  between  the  parties  to  these  presents,  that 
neither  the  said  D.  H.  Lewis,  nor  the  said  Martha  J.  Lewis, 
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nor  any  other  person  for  them  or  eitlier  of  them,  is  to 
receive,  or  draw  out  from  the  treasurer  of  the  association, 
any  part  of  the  money  so  Iwrrovved  by  tiiein  as  aforesaid,  but 
that  the  same  is  to  remain  in  flie  hands  of  the  said  treasurer,  and 
l>eby  him  used  and  apphed  to  the  payment  and  discharge  of  the 
monthly  dues  and  liabiHties  of  the  said  Lewis  and  wife,  which 
have  already  accrued,  or  may  hereafter  accrue  against  them  ;  and 
that  they  are  to  be  allowed  legal  interest,  at  the  rate  of  eight 
per-cent.  mr  annmn,  on  the  sum  which  may  at  any  time  re- 
main in  the  hands  of  the  treasurer,  after  deducting  all  monthly 
dues  and  other  legal  charges." 

Default  having  been  made  by  Lewis,  for  several  months,  in 
the  payment  of  the  monthly  dues  as  stipulated,  the  association 
advertised  the  lauds  for  sale  under  powers  contained  in  each  of 
the  mortgages;  and  Mrs.  Lewis  then  filed  her  bill  in  this  case, 
seeking  to  enjoin  the  sale,  and  to  enforce  a  vendor's  lien  in  her 
favor  to  the  extent  of  Cox's  note  which  had  been  delivered  up 
and  cancelled.  The  bill  alleged,  that  Metcalf's  deed  to  Cox  was 
made  in  consideration  of  the  money  which  her  father  had  paid 
for  her  on  the  original  purchase ;  that  its  recitals  showed  that 
the  land  had  been  bought  from  Metcalf,  not  by  Cox,  but-  by 
Flynn  and  Lewis;  that  by  these  recitals  "said  association  was 
put  on  notice  to  inquire  of  said  Flynn  and  Lewis,  from  whom, 
if  inquiry  had  been  made,  said  association  would  have  learned 
complainant's  rights  in  the  premises,  with  notice  of  whi.ch,  as 
she  insists,  said  association  is  thereby  charged;"  that  the  agree- 
ment for  the  surrender  of  Cox's  note,  and  the  substitution  of 
the  complainant  and  her  husband  to  the  liabilities  of  Cox,  "  was 
so  made  by  her  said  husband,  said  Cox,  and  the  officers  of  said 
association,  without  complainant's  knowledge  or  consent ;  that 
said  land  was  not,  at  that  time,  worth  more  than  the  amount  due 
on  the  said  note  of  Cox ;  and  she  here  repudiates  said  contract, 
and  now  claims  that  said  note  is  a  subsisting  claim  in  her  favor, 
and  is  a  lien  ujkju  said  land  for  the  payment  thereof."  The 
bill  alleged,  also,  that  each  of  tiie  mortgages  was  tainted  with 
usury,  but  did  not  offer  to  pay  any  balance  that  might  be  found 
due  on  a  proper  accounting. 

jyecree?,  pro  confesso  wcYQ  taken  against  Lewis  and  Cox.  An 
answer  was  filed  by  the  Building  and  Loan  Association,  deny- 
ing the  charge  of  usury  in  its  transactions,  and  affirming  the 
validity  of  the  mortgages  under  the  powers  conferred  by  its 
charter ;  denying  all  knowledge  or  notice  of  the  terms  of  the 
contract  between  Metcalf,  Lewis  and  P'lynn.  or  the  allege<l 
rights  of  the  complainant  arising  from  that  contract;  insisting 
that  the  complainant  could  not  claim  and  hold  the  land  under 
the  deed  from  Cox,  and  at  the  same  time  repudiate  the  obliga- 
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tions  which  it  imposed  on  her ;  and  demurring  to  the  bill  for 
want  of  equity,  on  several  grounds  which  were  specified. 

The  chancellor  overruled  the  demurrer,  but  dismissed  the 
bill  on  pleadings  and  proof ;  holfling  that  "  the  only  relief  to 
which  the  complainant  would  be  entitled,  would  be  to  call  the 
respondent  to  account  on  a  bill  to  redeem."  The  complainant 
appeals  from  tliis  decree,  and  here  assigns  it  as  error. 

R.  M.  Williamson,  for  appellant. — Mrs.  Lewis  had  a  vendor's 
lien  on  the  land,  commensurate  with  her  equitable  interest,  to 
the  extent  of  Cox's  unpaid  note,  which  was  delivered  to  her  hus- 
band, as  her  trustee,  after  Metcalf  had  refused  to  receive  it. 
The  note  was  her  property,  and  constituted  a  lien  on  the  land 
sold  to  Cox. — Conner  v.  Banks,  IS  Ala.  42  ;  Bradford  v.  Har- 
per, 25  Ala.  337.  The  lien  arises  in  the  absence  of  an  express 
waiver,  and  continues  so  long  as  any  poition  of  the  purchase- 
monev  is  unpaid. — Bozenian  v.  B'ey,  -19  Ala.  75;  Moore  v. 
Worthy,  56  Ala.  163 ;  Buford  v.  McCormick,  57  Ala.  428. 
The  defendant  corporation  is  chargeable  with  notice  of  this 
lien,  and  can  not  claim  protection  against  it  as  a  hona  fide 
purchaser.  If  it  did  not  have  actual  notice,  it  is  chargeable  with 
implied  notice  by  the  recitals  in  Metcalf's  deed  and  bond  for 
titles.  The  arrangeinent  by  which  Lewis  and  wife  were  substi- 
tuted for  Cox  as  the  debtor  of  the  association,  and  the  new 
mortgage  given  by  them,  are  void  as  to  Mrs.  Lewis,  and  are  re- 
pudiated by  her. 

D.  Cloptox,  contra.     (IS^o  brief  on  file. ) 

BRICKELL,  C.  J. — The  object  and  purpose  of  the  bill  is  two- 
fold :  first,  the  cancellation  of  the  mortgage  executed  by  Mrs. 
Lewis  and  her  husband  to  the  Building  and  Loan  Association ; 
second,  to  enforce  a  lien  on  the  lands  for  the  payment  of  the 
note  given  by  Cox  in  part  of  the  purchase-money,  which,  it  is 
claimed,  was  not  paid  or  extinguished  by  the  transactions  be- 
tween him  and  the  husband,  but  was  surrendered  by  the  hus- 
band in  violation  of  his  duty,  and  in  excess  of  his  authority, 
as  trustee  of   the  wife's  statutory  separate  estate. 

In  either  aspect  of  the  case,  relief  is  claimed,  and  can  be 
granted,  only  upon  the  ground  that  the  lands,  as  between  the 
parties,  are  the  statutory  separate  estate  of  the  wife.  The  bill 
^8  rather  vague  and  indefinite  in  its  averments,  but  may  be  re- 
garded as  averring  that  the  lands  in  controversy  form  part  of  a 
larger  tract,  which  were  purchased  by  the  husband  and  Flynn 
from  Metcalf,  the  husband  contracting  for  the  wife.  It  is 
averred  that  one-third  of  the  purchase-money  was  paid  in  cash, 
Mrs.  Lewis'  father  furnishing  the  money  as  an  advancement  to 
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her.  For  tlie  reinainder  of  the  pnrchaso-iiioney,  Lewis  and 
Hynn  made  their  proinissorv  notes,  and  Metcalf  executed  a 
bond  witli  a  covenant  for  tlie  making  of  title  to  Mrs.  Lewis  and 
Flynn,  when  the  notes  were  paid. 

1.  There  may  be  no  donbt  that  a  resulting  trust,  in  favor 
of  Mrs.  Lewis,  was  created  by  the  payment  by  lier  fatlier  of 
one-tliird  of  tlie  purchase-money,  for  and  as  an  advancement 
to  her.  The  trust  extended  to  the  whole,  and  not  to  a  part  of 
the  tract  of  land;  and  u})on  the  final  ])ayment  of  the  jnirchase- 
money,  a  court  of  equity  would  have  specifically  enforced  it. 
1  Lead.  Eq.  Cases,  339.  And  the  trust  extended  to  the  inchoate 
equity  arising  from  the  contract  of  purchase,  as  it  would  have 
extended  to  the  legal  estate,  when  the  contract  was  fully  ])er- 
formed. — BogeH  v.  Perry ^  17  Johns.  351 ;  Brothers  v.  Porter^ 
6  P).  Mon.  106.  The  mortgage  to  the  Building  and  Loan  As- 
sociation, so  far  as  it  may  operate  upon,  or  affect  this  interest 
of  Mrs.  Lewis,  is  void  ;  and  upon  a  proper  application,  a  court 
of  equity  would  remove  it  as  an  incumbrance  on  her  estate. 
CJuipiitan  V.  Ahrams,  01  Ala.  108;  Gilbert  v.  Di/jjree,  63  Ala. 
331.  It  is  not  the  right  of  Mrs.  Lewis  in  this  aspect,  the  bill 
seeks  to  enforce,  and  further  consideration  oi  it  is  unnecessary. 

2.  A  distinct  averment,  upon  which  the  right  to  I'clief  is 
rested,  is,  that  the  covenant  in  ^[etcalf  s  bond  for  title  was  for 
the  making  of  title  to  ^Vfrs.  Lewis.  If  this  averment  was 
proved,  it  may  be  the  inchoate  equity,  arising  from  the  contract 
of  purchase,  was  vested  in  her,  and  was  her  statutory  separate 
estate.  The  averment  is  not  admitted  by  the  answer,  and  the 
evidence  is  conclusive  that  the  bond  for  title,  which  has  been 
lost,  contained  no  such  covenant.  The  covenant  it  contained 
was  for  the  making  of  title  to  the  husband  and  to  Flyim,  who 
had  given  the  notes  for  the  unpaid  ])urchase-money.  This  va- 
riance between  the  allegations  and  evidence  would,  probably, 
be  fatal  to  the  claim  for  relief,  independent  of  all  other  consid- 
erations. It  is  a  rule,  both  in  equity  and  at  law,  that  the  at/e- 
</(ita  and  prohata  must  correspond.  No  matter  how  just  the 
demand  which  the  complainant  may  make  out  by  proof,  if  it 
does  not  harmonize  with  the  allegations  of  the  bill,  relief  can 
not  be  granted. — 1  Brick.  Dig.  743,  j^  152s. 

3.  But,  if  this  consideration  was  waived,  we  can  not  doubt 
the  bill  was  properly  dismissed.  The  title  asserted,  and  the 
only  title  (except  a  resulting  trust,  which  we  have  ])reviously 
stated  was  created)  Mrs.  Lewis  could  assert,  as  derived  from 
the  original  purchase  of  the  lands,  as  that  purchase  is  shown  to 
have  been  made,  must  be  derived  from  the  fact,  that  for  her 
the  husband  made  the  purchase,  intending  to  pay  the  notes 
which  bound  him  personally,  and,  when  they  were  paid,  to  take 
title  to  himself  as  her  trustee,  clothing  her  with  the  beneficial 
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estate.  This  was  merel,y  voluntary  on  the  part  of  the  husband, 
resting  wholly  in  intention,  revocable  by  him  at  will;  and  the 
intention  was  abandoned,  as  to  the  lands  in  controversy,  when 
he  made  sale  of  them  to  Cox,  and  caused  Metcalf  to  convey  to 
him  the  legal  estate  in  performance  of  the  covenants  of  the 
bond  for  title. — Forward  v.  Armstead,  12  Ala.  124;  Evans  v. 
Battle,  19  Ala.  398.  So  long  as  the  title  or  right  of  Mrs. 
Lewis  to  the  lands,  dependent  upon  this  intention  of  the  hus- 
band, remained  without  a  declaration  in  writing  of  the  inten- 
tion— so  long  as  it  may  be  said  to  have  been  merely  executory 
— it  was  incapable  of  enforcement  in  am'  court,  or  of  being 
aided  in  equity. — 1  Lead.  Cases,  420.  it  rested  only  in  the 
generosity  of  the  husband,  whether  it  would  be  executed  or 
not.  When  he  made  the  sale  to  Cox,  and  caused  a  conveyance 
to  be  made  to  him,  he  was  disabled  from  executing  his  intended 
purpose. 

4.  No  right  to  relief  is  based  upon  the  conveyance  executed 
by  Cox  to  Mrs.  Lewis.  By  the  terms  of  that  conveyance,  Mrs. 
Lewis  was  bound  to  pay  the  debt  of  Cox  to  the  Building  and 
Loan  Association,  and  to  surrender  or  protect  him  against  pay- 
ment of  the  note  he  had  given  for  the  unpaid  purchase-money. 
The  acceptance  of  such  a  deed,  containing  a  statement  that  the 
grantee  is  to  pay  off  incumbrances,  or  is  to  perform  other  acts 
for  the  grantor,  binds  the  grantee  as  effectually  as  though  the 
deed  was  inter  partes,  and  liad  been  executed  by  both  grantor 
and  grantee. —  Trotter  v.  Hughes^  2  Kernan,  74.  We  do  not 
mean,  of  course,  that  it  bound  Mrs.  Lewis  pei'sonally;  for  her 
coverture  incapacitated  her  from  incurring  personal  obligations 
or  liabilities.  The  land  is  bound,  and,  before  she  could  claim 
title,  the  conditions  of  the  deed  must  have  been  performed. 
Patterson  v.  Robinson,  25  Penn.  St.  81;  Marks  v.  Coivles,  53 
Ala.  499. 

The  decree  of  the  chancellor  is  affirmed. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


Coker  v,  Ferguson's  Adm'r. 

Statutory  Action  in  nature  of  Ejectment. 

\.  Proof  of  deed. — To  render  a  deed  self-proving,  under  our  statutory 
provisions  (Code,  H  2154,  2158,  2145-6),  it  must  not  only  be  acknowl- 
edged or  proved  according  to  law,  but  must  be  recorded  in  the  proper 
county  within  twelve  months  from  its  date;  when  not  so  recorded,  its 
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execution  must  be  proved  by  one  or  more  of  the  subsrribing  witnesses, 
if  any,  unless  a  sufficient  excuse  for  tfieir  absence  is  sliown  ;  and  if  there 
are  no  attesting  witnesses,  its  execution  may  be  proved  by  any  com- 
petent person  who  can  testify  to  the  fact,  or  to  tlie  handwriting  of  the 
grantor. 

2.  Adinission  implied  from  signing  deed  an  ivitnegn. — The  mere  fact  of 
signing  a  deed  as  an  attesting  \vitne.ss  does  not,  of  itself,  operate  as  an 
admission  that  the  witness  does  not  assert  an  adverse  claim  to  the  land 
conveyed,  since  he  is  not  required  or  presumed  to  know  the  contents  of 
the  instrument  when  he  attests  it ;  but,  if  it  be  shown  that  he  did  in  fact 
know  its  contents,  the  jury  may  consider  it  as  sudi  admission. 

3.  Adverse  possession  against  patentee  or  grantee  of  United  States. — A 
person  claiming  under  a  patent  from  the  United  States,  or  any  one 
succeeding  to  his  rights,  may  be  barred  of  his  right  of  entry  or  action  by 
an  adverse  possession  held  continuously  for  ten  years. 

AiTKAi.  from  the  Circuit  Court  of  Calhoun. 

Tried  before  the  Hon.  Lekoy  F.  Bo.x. 

Tliis  action  was  brought  bv  Tliaddeus  C.  S.  Ferguson  (and, 
on  his  death,  pending  the  suit,  revived  in  tlie  name  of  C.  W. 
Brevvton  as  his  adnunistrator),  against  Larkin  Coker,  to  recover 
the  possession  of  a  tract  of  land,  which  was  described  in  the 
complaint  as  "  Fraction  D,  section  two  (2),  township  fifteen 
(15),  range  si.x  (6)  east,  in  the  Coosa  land  district,  and  twenty 
(20)  acres  lying  and  l)eing  in  the  south-iced  quarter  of  the 
)iOuth-ea,st  quarter  of  section  thirty-five  (35),  township  (14), 
range  six  (6),"  particularly  designated  by  its  boundaries ;  and 
was  commenced  on  the  3d  October,  1878.  The  defendant 
pleaded  not  guilty,  and  adverse  possession  for  ten  and  twenty 
years;  and  issue  was  joined  on  these  pleas.  On  the  trial,  as  the 
bill  of  exception  shows,  the  ])laintitf  deduced  title  under  a  deed 
from  W.  W.  Crook  and  wife  to  John  \\\  Tatum.  dated  Decem- 
ber 5th,  1861,  and  a  deed  from  said  Tatum  and  wife  to  him 
(plaintilf),  dated  June  15th,  1863.  The  lands  conveyed  by 
Crook's  deed  to  Tatum  were  described  a.s  said  "'Fraction  /), ' 
and  ''  the  south-east  quarter  of  the  south-west  (piarter,  and  the 
west  half  of  the  SQuth-east  quarter,"  of  said  section  tliirty-live; 
and  contained  an  express  reservation  of  "all  that  j)art  of  the 
snuth-cn.st  (piarter  of  the  south- ired  (jiiarter  of  said  section 
thirty-live  (35)  that  lies  inside  of  Larkin  Coker's  Held,  supposed 
to  be  live  or  six  acres;"  and  Tatnm's  deed  to  plaintilf  conveyed 
the  lands  by  the  same  descriptive  words,  and  contained  the 
same  reservation.  "It  was  admitted  by  tiie  plaintilf."  as  the 
l)illof  exceptions  states,  that  this  reservation  was  incorrectly  de- 
scribed in  the  deeds,  and  that  the  lands  intended  to  be  reserved 
should  have  been  described  as  "that  part  of  the  Mntth-wid 
<[uarter  of  the  south-east  quarter  of  said  section  thirty-five  (35) 
that  lies  inside  of  Larkin  Cokers  field,  supposed  to  be  five  or 
six  acres."  Larkin  Coker,  named  in  this  reservation  contained 
in  these  deeds,  was  the  defendant  in  this  suit,  and  he  was  also 
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an  attesting  witness  to  Crook's  deed  to  Tatum.  "  There  was 
evidence  tending  to  shoM'  that  neither  Crook  nor  Tatum  ever 
had  actual  possession  of  that  part  of  the  south-west  quarter  of 
the  south-east  quarter  of  said  section  thirty -five  (35)  that  is  in- 
side of  Coker's  field,  and  that  they  never  had  the  actual  posses- 
sion of  said  fraction  D.  Thei'e  was,  also,  evidence  tending  to 
show  that  said  Crook,  at  the  time  he  conveyed  to  Tatum,  put 
said  Tatum  in  possession  of  said  fraction  D^  and  of  all  of  the 
south-west  quarter  of  the  south-east  quarter  of  said  section 
thirty-five  (35)  then  outside  of  Coker's  fence  ;  and  that  Tatum 
when  he  sold  to  plaintiff,  put  the  latter  in  possession  of  the 
same." 

''  The  defendant  read  in  evidence  a  patent  from  the  United 
States  to  James  H.  Bagley,  issued  on  the  2d  September,  1850, 
for  said  fraction  Z^,  containing  57.06  acres ;  and  showed,  by 
competent  evidence,  that  said  Bagley  died  in  1866.  intestate, 
leaving  six  children,  one  of  whom  is  of  unsound  mind,  and  one 
is  now  under  twenty-one  years  of  age.  The  evidence  showed 
that  the  defendant  has  owned  and  resided  on  the  tract  of  land 
immediately  east  of  said  fraction  Z^,  ever  since  1835 ;  that  he 
cleared  a  few  acres  on  the  east  side  of  said  fraction  about  thirty 
years  ago,  and  has  cultivated  it  from  the  time  it  was  cleared 
until  the  present  time,  not  claiming  it  as  his  own,  and  knowing 
that  it  was  government  land ;  and  that  he  exercised  dominion 
and  control  over  all  of  said  fraction,  by  cutting  timber  upon  it 
for  various  purposes,  and  hauling  lightwood  from  it,  but  not 
asserting  ownership  of  it.  The  evidence  showed,  also,  that  the 
defendant,  in  1873,  cleared  ten  acres  in  the  south-east  corner 
of  said  fraction,  and  inclosed  said  ten  acres  with  a  fence,  and 
has  cultivated  said  ten  acres,  from  year  to  year,  ever  since  it 
was  cleared ;  and  the  evidence  showed,  also,  that  he  did  not 
assert  a  claim  to  said  fraction  as  his  property  until  1873,  but 
has  claimed  it  as  his  land  ever  since  1873.  The  defendant 
offered  in  evidence  a  deed  made  by  Mary  E.  Meliarg  and  her 
hu8l)and  on  the  9th  Septem1)er,  1873,  conveying  to  him  ten 
acres  in  the  south-east  corner  of  said  fraction.  There  were  two 
subscribing  witnesses  to  this  deed,  and  it  was  acknowledged 
before  a  justice  of  the  peace  on  the  day  it  was  signed  and 
delivered  ;  but  it  has  not  been  recorded.  The  defendant  pro- 
posed to  testify  to  tlie  execution  of  this  deed,  and,  after  proving 
its  execution,  to  read  it  to  the  jury;  but  the  plaintiff  objected 
to  proving  tlie  execution  of  the  deed  in  this  way,  and  the  court 
sustained  the  objection ;  to  which  the  defendant  excepted. 
The  defendant  proposed,  also,  to  read  in  evidence  a  deed  made 
by  M.  S.  Moore,  wife  of  J.  M.  Moore,  and  a  deed  made  by  T. 
E.  Willbanks,  wife  of  J.  S.  Willbanks,  both  being  daughters 
of  said  James  II.  Bagley;  said  deeds  being  made  on  the  15th 
Vol.  lxx. 
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January,  1876,  and  conveying  to  defendant  said  fraction  I). 
Neither  of  said  deeds  lias  a  subscribing  witness,  and  neither 
lias  l)een  recorded  ;  but  each  was  acknowledffed  before  a  justice 
of  the  peace  on  the  day  they  were  8i<;ned.  The  defendant 
proposed  to  testify  to  the  execution  of  said  deeds,  and,  after 
proving  their  execution  in  this  way,  to  read  them  t(»  the  jury ; 
l)ut  the  plaintiff  objected  to  the  introduction  of  said  deeds,  and 
tlie  court  sustained  the  objection  <  to  which  the  defendant  ex- 
cepted." 

The  court  gave  the  following  charge  (with  others)  to  the 
jury,  on  the  request  of  the  plaintiff:  "3.  If  the  jury  believe, 
from  the  evidence,  that  the  defendant  was  a  witness  to  one  of 
the  deeds  offered  in  evidence  before  them,  they  may  look  to 
that  fact,  and  consider  it  as  evidence  of  an  admission  by  him 
that  he  was  not  holding  adversely  the  lands  therein  inentioned 
and  conveyed."  The  defendant  excepted  to  this  charge,  and 
requested  the  following  charge:  "The  patent  to  l)agley  is  evi- 
dence of  a  legal  title  to  said  fraction  /A  and  the  law  presumes 
that  said  legal  title  remained  in  him  until  his  death,  and  de- 
scended to  his  children  on  his  death  :  and  the  law  presumes 
that  the  title  which  descended  to  Bagley's  children  continues 
in  them  until  it  is  conveyed  by  them  by  deed."  The  court 
refused  this  charge,  and  the  defendant  exce])ted  to  its  refusal. 

The  several  rulings  to  which  exceptions  were  reserved,  as 
above  stated,  are  now  assigned  as  error. 

Jno.  T.   IlEFr.iN,  for  api)ellant. 

Bkadfoki)  A:    Bishoi*.  contra. 

STONE,  J.— Our  statutes— Code  of  18T<;.  §■<  2145  0— de- 
clare in  what  manner  deeds  are  to  be  executed,  to  operate  valid 
conveyances  of  land.  They  "must  be  signed  at  their  foot  by 
the  contracting  party,  or  his  agent  having  a  written  authority  : 
or.  if  he  is  not  able  to  sign  his  name,  then  his  name  must  be 
written  for  him,  with  the  words  'his  mark'  written  against  the 
same,  or  over  it;  the  execution  of  such  conveyance  must  be  at- 
tested by  one,  or,  where  the  party  can  not  write,  by  two  wit- 
nesses, who  are  able  to  write,  and  who  must  write  their  names  as 
witnesses."  Section  2146 :  '•  The  acknowledgment  herein- 
after provided  foroperates  as  a  compliance  with  the  requisitions 
of  the  preceding  section  u])on  the  subject  of  witnesses."  Sec- 
tion 215S  gives  the  substance  and  form  of  the  certific-ate  of  ac- 
knowledgment, which  the  statute  declares  shall  dispense  with 
the  necessity  of  witnesses.  To  be  effective,  the  substance- — 
every  material  ingredient  — of  that  certificate,  must  bee\j>ressed 
in  the  writing.     A  literal  compliance  is  not  neces{»ary. — SharjH' 
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V.  Orme,  61  Ala.  268  ;  Baucumv.  George.,  65  Ala.  259  ;  BoyJcin 
V.  Smith,  Ih.  294.  But,  to  constitute  such  deed  self-proving, 
or  evidence  ^(g/*  se,  it  must  not  only  be  acknowledged  or  proven 
according  to  law ;  it  must  have  been  recorded  in  the  proper 
county,  within  twelve  months  from  its  date. — Code  of  1876, 
§  2154.     , 

The  deeds  offered  in  evidence  bj  defendant,  if  certified  in 
substantial  compliance  with  tlie  statute  (§  2158),  were  not  voicl, 
but,  not  having  been  recorded  within  twelve  months,  they  were 
not  self-proving.  The  one  having  attesting  witnesses  is  gov- 
erned by  rules  different  from  those  having  no  subscribing  wit- 
nesses. The  former  must  be  proved  by  one  or  more  of  the 
subscribing  witnesses,  unless  their  absence  is  sufficiently  ac- 
counted for.  The  latter  may  be  proved  bj  anj  competent 
witness,  who  can  testify  to  the  factum  of  the  execution,  or  to 
the  handwriting  of  the  grantor. — Hatfield  v.  Mry)\tgomery, 
2  For.  58 ;  Nolen  v.  Gwyn,  16  Ala.  725 ;  1  Brick.  Dig.  550 ; 
Sharps  V.  Orme,  61  Ala.  263. 

2.  The  third  charge  given  at  the  instance  of  plaintiff  can 
not  be  vindicated.  A  subscribing  witness  is  not  required  to 
know  the  contents  of  a  paper  he  attests.  All  he  is  required  to 
testify  to,  is  the  execution  of  the  paper,  which,  in  the  case  of 
a  deed,  implies  signature  and  delivery. — Code,  ^  2159;  1  Bi-ick. 
Dig.  550,  §§  290  to  293.  If  it  had  been  shown  that  Coker, 
when  he  witnessed  the  deed,  knew  its  contents,  the  charge, 
postulating  that  fact,  would  have  been  free  from  error. 

3.  There  was  some  testimony  tending  to  show  an  adverse 
holding  of  fraction  2),  or  some  part  of  it.  A  patentee,  or  one 
holding  in  his  right,  may  be  barred  of  his  right  of  entry,  or 
right  to  defend,  by  ten  years  continuous  adverse  holding.  The 
charge  asked  by  defendant  pretermits  tliis  phase  of  the  ease, 
and,  for  that  reason,  was  rightly  refused. 

Reversed  and  remanded. 


Lee  i\  Shivers. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Parol  evidence;  ichen  admissible  in  ronstntction  of  irill. — In  the 
construction  of  wills,  the  usual  rule  exclurles  evidence  of  extrinsic  facts 
for  the  purpose  of  controlling  or  varying  the  terms  of  the  will,  excef)t  to 
rebut  a  resulting  trust,  or  to  explain  a  latent  ambiguity  :  and  while  there 
are  respectable  .authorities  which  hold  parol  evidence  admissible  to  ex- 
plain patent  ambiguities,  the  principle  is  indisputable,  that  when  the 
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words  of  the  will  are  dear,  and  have  a  definite  meaning,  however  awk- 
wardly expressed,  extrinsic  evidence  can  not  be  received  to  show  a  dif- 
ferent meaning,  contradictory  of  that  imported  by  the  testamentary 
language. 

2.  Devise  of  fee-simple  estate,  ivith  limitation  over  on  death  without 
children. — Where  the  testator  devised  a  tract  of  land  to  each  of  his  sons, 
"to  him,  his  heirs  and  assigns,  forever,"  and,  by  a  subsetiuent  clause, 
declared  that  if  any  one  of  them  "  should  die  without  children  or  a  child, 
or  should  die  leaving  children  or  a  child,  and  such  children  or  child 
should  die  without  a  child  or  children,"  then  the  land  devise<l  to  such 
son  "  shall  go  to  the  surviving  brothers  of  such  son,  or  their  children  ;" 
held,  that  whatever  might  be  the  validity  or  effect  of  the  attempted  ex- 
ecutory devise  in  favor  of  the  surviving  brothers,  the  surviving  child  of 
a  deceased  son  took  no  interest  in  the  land  devised  to  that  son. 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  W.  C.  Ward,  an  attorney  of  the 
court,  selected  by  the  parties  on  account  of  tlie  incompetency 
of  tlie  presiding  judge. 

This  action  was  brought  by  Mary  Elhi  Lee,  an  infant,  suing 
by  her  next  friend,  against  Jesse  B.  Shivers,  to  recover  the 
possession  of  a  tract  of  land  in  said  county,  particularly  de- 
scribed in  the  complaint,  with  damages  for  its  detention  ;  and 
was  commenced  on  the  18th  October,  1879.  The  plaintiff  was 
the  only  surviving  child  of  Richard  IL  Lee,  deceased;  and 
she  claimed  the  land  under  the  provisions  of  the  will  of  her 
jiaternal  grandfather,  David  Lee,  deceased,  which  are  set  out  in 
the  opinion  of  the  court.  During  the  trial,  the  plaintiff  re- 
served numerous  exceptions  to  the  rulings  of  the  court,  in  the 
rejection  and  admission  of  evidence,  and  in  charges  given  and 
refused ;  and  these  several  rulings,  twenty-one  in  number,  are 
now  assigned  as  error. 

W.  G.  Jones,  and  Jas.  E.  Webb,  for  the  ap{)ellant. — All 
rules  for  the  construction  of  wills  are  intended  to  give  effect 
to  the  intention  of  the  testator,  if  it  can  be  d(»ne  without  vio- 
lating any  rule  of  law  ;  and  in  ascertaining  ti  at  intention,  it  is 
})ro])er  that  the  court,  or  judicial  expositoi-,  should  l)e  })laeed  in 
the  situation  of  the  testator  himself  when  the  will  was  made. 
For  this  purpose,  the  court  will  look  at  the  circumstances  sur- 
rounding tiie  testator,  the  state  of  his  propertv  and  of  his 
familv,  "and  the  like.~l  Redf.  Wills,  426,  5(i2-8.  note  15; 
1  (TrJenl.  Ev.  ^  287,  note  3 ;  Doe  v.  Ilm-oek;  5  ^l.  A:  W.  363-7. 
The  rule  is  thus  stated  by  Sir  James  Wigram  :  "  For  the  i)ur- 
pose  of  determining  the  object  of  the  testator's  bounty,  or  the 
subject  of  disposition,  or  the  (piantity  of  interest  intended  to 
be  given,  a  court  nuiy  inipiire  into  every  material  fact  relating 
to  tlie  person  who  claims  to  be  interested  under  the  will,  or  to 
the  property  which  is  claimed  as  the  subject  of  disposition,  or 
the  circumstances  of  the  testator,  and  of  Ins  familv  and  affairs, 
19 
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for  the  purpose  of  enabling  the  court  to  identify  the  person  or 
thing  intended  by  him,  or  to  determine  the  quantity  of  interest 
he  has  given  by  his  will ;  and  the  same  is  true,  it  is  conceived, 
of  every  other  disputed  point,  respecting  which  it  can  be 
shown  that  a  knowledge  of  extraneous  facts  can,  in  any  way, 
be  made  ancillary  to  the  i-ight  interpretation  of  the  testator's 
words." — 1  Redf.  Wills,  503,  note.  This  rule  does  not  apply 
to  latent  ambiguities  only,  but  the  rule  itself,  and  the  principle 
on  which  it  is  founded,  are  equally  applicable  to  cases  of  patent 
aml)iguities,  as  shown  by  numerous  adjudged  cases. — 2  Jarman 
on  Wills,  7-13,  746 ;  Smith  v.  Earl  of  Jersey^  2  Brod.  &  Biiig. 
(6  E.  C.  L.)  235;  Colpoys  v.  Colj^oys,  Jac.  -151,  or  1  Cond.  Eng. 
Ch.  210;  Gannavmy  v.  Tarjyley,  1  Cold.  Tenn.  572;  Puller 
V.  Puller,  3  Rand.  Va.  283 ;  Ellis  v.  Merrhnac  Bridge  Co., 
4  Pick.  243 ;  Stevenson  v.  Priding,  4  Ind.  519  ;  WJdte  v.  Hichs, 
33  N.  Y.  383;  Wilde's  case,  6  Co.  1(5;  Goodringe  v.  Good- 
ringe,  1  Vesey,  sr.  231 ;  Leland  v.  Stone,  10  Mass.  459  ;  MeLeod 
V.  MePonneil,  6  Ala.  236;  Travis  v.  Morrisoi},  28  Ala.  474; 
Smith  V.  Bell,  6  Peters,  167;  Beaumont  v.  Fell,  2  P.  Wms.  141. 
Under  tlie  authorities  above  cited,  the  parol  evidence  oifered 
and  excluded,  showing  the  circumstances  surrounding  the  tes- 
tator and  his  family,  and  his  declared  intention  in  the  disposi- 
tion of  his  property,  should  have  been  admitted ;  and  that  evi- 
dence being  received  and  considered,  there  can  be  no  doubt 
that  the  testator  did  not  intend,  by  the  fourth  clause  of  liis  will, 
to  give  his  sons  an  absolute  estate  in  fee  simple — in  other 
words,  that  the  term  "heirs,"  as  used  in  that  clause,  is  to  be 
held  a  word  of  purchase,  and  not  a  word  of  limitation.  This 
construction  of  the  clause,  with  or  without  the  aid  of  the  ex- 
<3luded  evidence,  is  supported  by  the  following  authorities : 
Williams  V.  McConico,  36  Ala.  22 ;  Poicell  v.  Glenn,  21  Ala. 
459 ;  2  Redf.  Wills,  56-7;  2  Jarman  on  Wills,  5th  Amer.  ed., 
615.  Construing  the  clause,  without  the  aid  of  parol  evidence, 
in  connection  with  the  other  provisions  of  the  will ;  giving 
effect  to  the  general  intent,  and  sacrificing  a  former  to  a  later 
clause,  in  case  of  irreconcilable  conflict,  as  the  law  requires 
(1  Redf.  Wills,  443-4;  Banks  v.  Jones,  50  Ala.  480;  Griffin 
V.  Pringle,  56  Ala.  486-90);  it  is  evident  that  the  testator  did 
not  intend  to  give  Richard  H.  an  absolute  estate  in  fee  simple, 
and  did  not  intend,  if  he  died  leaving  a  child,  that  the  lands 
devised  to  him  should  go  to  his  brothers. — 2  Jarman  on  Wills, 
103,  note  1  ;  Ih.  127,  130;  2  Redf.  Wills,  2(t2-6;  Poe  v.  IIos- 
kins,  9  East,  306;  Blackujell  v.  Bull,  1  Keene,  En.  Ch.  106; 
Eden  v.  Williams,  3  Murph.  N.  C.  27;  2  Madd.  Ch.  576. 
Whether  the  plaintiff  takes,  under  the  will,  an  estate  in  fee,  or 
an  estate  for  life  only,  is  immaterial  to  her  right  of  recovery. 
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JoFiN  Moore,  and  PErrrs  &  D aw aos,  (ymtra. — The  testator's 
will  is  clear  and  explicit,  and  it  was  written  by  a  man  learned 
in  the  law.  The  word  "  heirs,"  used  in  the  fourth  clause,  has 
a  fixed  and  definite  leo;al  signification,  which  must  prevail, 
unless  a  manifest  intention  to  the  contrary  appears  on  the  face 
of  the  will  itself. — Price  v.  Pnce^  5  Ala.  578 ;  Ilamner 
V.  Smith,  22  Ala.  440.  There  is  nothing  in  the  will,  either  in 
this  or  in  any  other  clause,  which  shows  an  intention  to  use  the 
word  in  any  other  than  its  technical,  legal  sense;  and  the  use  of 
the  word  "assigns,"  immediately  following  it,  corroborates  that 
construction,  and  clearly  shows  an  intention  to  create  an  abso- 
lute Estate  in  the  sons.  The  executory  devise  attempted  in  the 
loth  clause,  whatever  may  be  its  validity  or  effect,  can  have  no 
influence  on  the  rights  of  the  parties  to  this  suit.  The  particu- 
lar event  on  which,  by  the  10th  clause,  the  estate  of  the  first 
taker  was  to  terminate,  has  never  happened,  and  can  never 
happen  ;  consequently,  the  estate  of  the  first  taker,  to  which 
the  defendant  has  succeeded  by  purchase,  is  perfect  and  abso- 
lute.— 1  Jarman  on  Wills,  2d  Amer.  ed.,  452-r)4,  top  ;  Weakley 
V.  Rygg,  7  Durn.  k.  E.  173 ;  Barnfield  v.  Wetton,  2  Bos.  &  P. 
324;  Metelin  v.  Isbell,  24  Ala.  315;  WiUlaim  v.  Peammi,  38 
Ala.  309  ;  Gnldshj  v.  GoM-sh//,  3^  Ala.  404 ;  Shen-od  v.  Sherrod, 
38  Ala.  537;  Edwards  v.  Bihl,  43  Ala.  071 ;  s.  c,  54  Ala.  482; 
Althatt  V.  EW,r  Co.,  18  Koward,  202 ;  llorton  v.  Sledge,  29  Ala. 
475;  30  Penn.  St.  101;  14  B.  Monroe,  6(52 :  Khi  Mass.  238; 
2  Beasley,  N.  J.  375;  5  Day,  Conn.  517;  3  Mete.  Ky.  584; 
4  Wendell,  277;  5  Barr,  46l';  4  Kich.  E(j.  202;  3  Sandf.  Ch. 
450;  15  Amer.  Pep.  545. 

Extrinsic  evidence  is  admissible  to  remove  a  latent  ambiguity 
in  a  will,  but  not  to  vary  the  meaning  of  the  words  used. 
2  Jarman  on  Wills,  2d  Amer.  ed.,  525-0,  34 '-4 ;  1  Greenl. 
Ev,  i^§  290-91  ;  Mann  v.  Mann,  14  Johns.  1  ;  Ahercrondne 
V.  Ahercrmnhie,  27  Ala.  489;  Joknmn  r.  Jolinxon,  32  Ala.  037; 
47  Ga.  455;  52  N.  Y.  191;  12  Graft.  Va.  190;  11  Amer.  Rep! 
097;  15  Amer.  Pep.  053.  When  the  words  of  the  will  are 
clear,  and  the  intention  manifest,  evidence  of  the  situation  of 
the  testator,  the  circumstances  surrounding  him,  or  the  condi- 
tion of  his  family  or  propertv.  is  not  admissible. — 12  Gratt. 
Ya.  190;  1  Stock.  N.  J.  21. 

SOMEPVILLE,  J.— This  is  a  statutory  action  of  ejectment, 
brought  l)y  the  appellant  against  the  appellee; 'for  the  recovery 
of  land.  The  plaintiff  claimed  title  under  the  will  of  her 
grandfather,  David  Lee.  The  material  (piestion  ])resented  for 
consideration  is  the  construction  of  certain  clauses  of  this  in- 
strument bearing  on  the  title  of  the  property  in  suit. 

The  testator,   l)y  the  fourth  item  of  his  will,  devises  these 
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lands  to  his  son,  Richard  H.  Lee,  "  to  have  and  to  hold  the  said 
described  lands  to  him,  the  said  R.  H.  Lee,  and  to  his  lieirs  and 
assigns  forever^  together  with  all  the  appurtenances  thereunto 
belonging." 

The  tenth  item  of  the  will  is  in  the  following  language  :  "  It 
is  mj  will  and  desire  that,  if  my  sons,  or  either  of  them,  named 
in  this  will,  should  die  without  children^  or  a  child  ;  or  if  they, 
or  either  of  them,  should  die  leaving  childre7i^  or  a  child,  and 
such  children  or  child  shoidd  die  without  a  child  or  children, 
then^  and  in  that  events  the  r^eal  estate  and  the  slaves  given  to 
my  said  sons  by  this  will,  or  such  of  them  as  may  die  without 
children  or  a  child,  or  having  died  leaving  children  or  a  child, 
and  such  children  or  child  shall  die  without  a  child  or  children, 
shall  go  to  the  surviving  brothers  oi  said  sons,  or  their  children y 

The  testator  had  three  other  sons,  who  are  devisees  under 
his  will,  besides  Richard  H.  Lee.  The  plaintiff  in  ejectment, 
Mary  Ella  Lee,  was  the  only  child  of  her  father,  the  said 
Richard  H.  Lee,  who  was  deceased  at  the  time  this  suit  was 
instituted. 

We  are  to  consider  whether  the  appellant,  upon  the  death  of 
her  father,  acquired  any  interest  in  these  lands,  under  a  proper 
construction  of  this  vdW. 

The  principle  is  not  to  be  denied,  that  extrinsic  facts  may  be 
introduced  in  evidence,  in  many  cases,  and  be  made  ancillary 
to  the  correct  interpretation  of  the  testator's  words,  in  like 
manner  as  can  be  done  in  the  construction  of  contracts,  so  as 
the  better  to  elucidate  the  intention  of  the  author  of  the  instru- 
ment. To  this  end,  proof  may  frequently  be  made  of  all  the 
surrounding  circumstances  which  can  legitimately  throw  light 
upon  the  ascertainment  of  such  intention. — 1  (xreenl.  Ev. 
§§  287-8;  1  Jarman  on  Wills,  5th  ed.  Bigelow,  pp.  429-30. 

But  the  usual  rule  excludes  the  allowance  of  such  evidence 
for  the  purpose  of  controlling  or  varying  the  terms  of  the  will, 
except  to  explain  a  latent  ambiguity,  or  to  rebut  a  resulting 
trust. — Avery  v.  Chappell  (6  Conn.  270),  16  Amer.  Dec.  53  ; 
Mann  v.  Mann^  1  John.  Cli.  231  ;  Breckinridge  v.  Duncan  (2 
A.  K.  Marsliall,  50),  12  Amer.  Dec.  359 ;  Jackson  v.  Sill  (11 
John.  201),  6  Amer.  Dec.  363.  And  there  are  respectable  au- 
thorities for  the  admission  of  parol  evidence  to  ex\^\iim patent 
ambiguities,  or  such  as  appear  on  the  face  of  the  will  itself. — 1 
Jarman  on  Wills  (5th  ed.  Big.),  430,  note  (a). 

What  the  correct  rule  in  this  regard  may  be,  it  is  not  neces- 
sary here  to  decide.  But  we  take  it  as  indisputable  law,  that 
if  the  words  of  a  wull,  in  which  the  testator  has  sought  to  ex- 
press his  intention,  are  clear,  and  have  a  definite  meaning,  how- 
ever awkwardly  expressed,  no  extrinsic  evidence  is  admissible 
to  show  a  different  meaning,  contradictory  of  that  imported  by 
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the  testamentary  language.  Parol  evidence,  in  other  words,  is 
never  admissible,  to  obtain  a  construction  of  a  will  which  is  not 
warranted  by,  or  will  defeat,  its  express  terms. — 1  Greenl.  Ev. 
I  290;  1  Story's  Eq.  Jur.  §  181 ;  Avery  v.  ChappeU,  6  Amer. 
Dec.  53.  And  the  importance  of  this  rule  "  demands  an  in- 
flexible adherence  to  it,  even  where  the  consequence  is  the  par- 
tial or  total  failure  of  the  testator's  intended  disposition." — 1 
Jarman  on  Wills  (Big.  5th  ed.),  409-10. 

It  is  clear  that  item  four  oi  David  Lee's  will,  taken  alone, 
would  create  a  fee-simple  estate  in  Kichard  11.  Lee ;  for  the 
devise  is  to  him,  "  his  heirs  and  assigns,  forever."  The  effect 
of  item  ten  is,  simply,  to  convert  this  interest  into  a  qualified, 
or  determinable  fee,  with  a  limitation  over  by  way  of  executory 
devise.  Such  estates  may  continue  forever,  but  are  liable  to  be 
determined  upon  the  happening  of  the  contingency  circum- 
scribing their  continuance  or  extent. — 4  Kent's  Com.  p.  9 ; 
Walker's  Amer.  Law,  p.  324,  §  138.  In  the  present  case,  no 
event  has  happened,  by  reason  of  which  it  can  be  claimed  that 
the  remainder  limited  over  has  taken  effect.  The  two  contin- 
gencies specified  were  as  follows :  First,  that  the  devisee  should 
die  witfiont  children^  or  child  ;  secondly,  that  should  he  die 
leaving  a  child,  such  child  should  also  die  ivithmd  child  or 
children.  It  is  plain  that  neither  of  these  contengencies  has 
yet  transpired  ;  for  Richard  H.  Lee  died  leaving  a  child,  and 
she  still  survives.  Whether  the  executory  devise,  which  is  here 
sought  to  be  created  in  favor  of  the  surviving  brothers  of  the 
first  devisee,  is  void  for  remoteness,  is  a  question  not  l)efore  us 
for  our  determination.  It  is  sufficient  to  say,  that  the  will 
creates  no  interest  in  the  plaintiff,  who  claims  under  its  terms 
as  a  child  of  Richard  II.  Lee. 

Such  being  the  case,  the  plaintiff  was  not  entitled  to  recover 
in  any  event,  and  there  was  no  reversible  error  in  any  of  the 
rulings  of  the  court,  either  on  the  evidence  excluded,  or  in  ref- 
erence to  the  charges  given,  or  those  refused. 

Affirmed. 


CaldA\  ell  V.  Lawler. 

Bill  in  Eqiiity  by  Wife,  to  enjoin  Sah  under  Execution  (Kjainst 
Ilumand,  and  establish  Be^ultiny  Trust  iri  Lands. 

1.     Injunction  of  »aJe  under  execution  at  hiv. — A  court  of  e(iuity  has 
undoubted  jurisdit-tion  to  restrain  a  sale  of  lands  under  execution  at  law, 
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at  the  instance  of  a  party  owning  and  having  the  rightful  possession, 
when  the  sale,  if  consummated,,  would  cast  a  cloud  on  the  title  of  the 
complainant,  or  work  irreparable  injury  to  him;  but  this  jurisdiction  is 
exercised  with  great  care,  and  the  party  complaining,  if  his  title  is  purely 
legal,  and  no  special  equity  exists,  must  show  that  fraud  has  been  prac- 
ticed upon  him,  or  that  irreparableinjury  to  him  will  result  from  the  sale. 
2.  •  Same. — The  court  will  not  interfere  at  the  instance  of  a  party  who 
has  only  an  equitable  title,  which  is  not  cognizable  at  law,  when  it  ap- 
pears that  the  sale,  if  consummated,  will  not  cast  a  cloud  on  that  title, 
nor  otherwise  injuriously  affect  his  rights ;  as,  where  the  wife  claims  a 
resulting  trust  in  lands,  on  account  of  her  moneys  used  in  paying  part  of 
the  purchase-money,  the  legal  title  being  taken  in  the  name  of  a  third 
person,  and  seeks  to  enjoin  a  sale  of  them  under  execution  against  her 
husband. 

Appeal  from  the  Chancery  Court  of  Jackson. 
Heard  before  the  Hon.  X.  S.  Graham. 

Cabaxiss  &  Ward,  for  appellant,  cited  -Rea  v.  Longdreety 
54  Ala.  295  ;  57  Ala.  200. 

Brandon  &  Jones,  contra^  cited  Burt  v.  Cassety^  12  Ala. 
734 ;  Lyon  v.  Hunt,  11  Ala.  295  ;  Anderson  v.  Hoohn,  9  Ala. 
704 ;  Badger  v.  Lyon,  17  Ala.  564. 

BE.ICKELL,  C.  J. — The  bill  is  hied  by  the  appellee,  a  mar- 
ried woman,  and  alleges  that,  in  coimection  with  the  respondent, 
Lilly,  she  purchased  certain,  lands,  with  moneys  of  the  corpus 
of  her  statutory  separate  estate.  By  inadvertence,  or  mistake, 
the  conveyances  of  title  were  made  to  Lilly  alone,  though  she 
paid  one  half  of  the  purchase-money.  Of  the  lands,  Lilly, 
herself,  and  her  husband,  as  her  trustee,  have  possession.  The 
appellant,  Caldwell,  having  obtained  judgiuent  at  law  against 
her  husband,  an  execution  thereon  issuing  has  been  by  the 
sheriff  levied  on  said  lands,  as  the  property  of  the  husband, 
and  a  sale  thereof  advertised.  The  prayer  of  the  bill  is,  that 
the  mistake  in  the  conveyances  be  corrected,  or  that  a  resulting 
trust  in  one  half  of  the  lauds  be  decreed  and  declared  in  favor 
of  the  appellee,  and  that  the  sale  thereof  by  the  sheriff  be 
enjoined.  The  appellant,  Caldwell,  demurred  to  the  bill,  assign- 
ing as  cause  that,  by  the  allegations  of  the  bill,  all  claim,  right, 
or  color  of  title,  in  and  to  the  lands,  by  the  husband,  was  nega- 
tived ;  and  that  the  sale  thereof  under  the  execution  could  not 
be  of  injury  to  the  appellee,  or  cast  any  cloud  on  her  title. 
The  demurrer- was  overruled  by  the  chancellor;  and  the  single 
question  now  presented  is,  whether  the  demurrer  was  well 
taken. 

It  must  be  considered  as  settled,  that  a  court  of  equity  has 
jurisdiction,  at  the  instance  of  a  party  owning  and  having  the 
rightfid  possession  of  lands,  to  restrain  a  sale  of  the  lands  under 
Vol.  lxx. 
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judicial  process,  when  such  a  sale  will  cast  a  cl(jud  upon  the 
title  of  the  owner,  or  may  l)e  of  irremediable  injury  to  him. 
The  jurisdiction  has  been  of  fre<|uent  exercise  in  this  court. 
Burt  V.  Cas-seti/,  12  Ala.  134;  iJotcning  v.  JA/ym,  43  Ala.  200; 
Martin  V.  Hewitt^  44  Ala.  4 IS.  The  jurisdiction  is  exercised 
with  great  care,  and  the  party  invoking  it,  if  his  title  is  purely 
legal,  must  show  that  fraud  has  been  practiced  upon  him,  or 
that  irreparable  injury  will  result  from  the  threatened  sale,  or 
a  court  of  ecjuity  will  not  intervene.  All  controversies  involv- 
ing the  legal  title  to  lands,  belong  properly  to  the  jurisdiction 
of  courts  of  law,  and  are  more  properly  triable  by  a  jury. 
Hence,  it  is  only  when  it  is  necessary  to  prevent  fraud,  or  irre- 
parable injur}',  that  a  court  of  equity  will  intervene  to  prevent 
the  sale  of  lands,  under  judicial  process  issuing  from  the  courts 
of  law.  No  special  eipiity  existing,  the  parties  must  be  rernit- 
ted  to  a  court  of  law  for  the  deternjiiuition  of  (juestions  of 
law. — High  on  Inj.  j^  207. 

The  title  of  the  appellee  to  the  lands  in  controversy  is  not 
legal.  In  either  of  the  aspects  in  which  the  bill  presents  it — 
whether  it  is  a  fact,  that  it  was  by  mere  mistake  or  inadvert- 
ence the  conveyances  were  made  to  Lilly  solely,  instead  of  being 
made  to  liim  and  the  appellee  jointly,  or  whether  the  deeds 
were  purposely  made  to  Lilly  alone — her  title  is  purely  cfpiita- 
ble,  incapable  of  assertion  and  enforcement  elsewhere  than  in 
a  court  of  equity.  A  court  of  law,  not  having  cognizance  of 
the  title  of  the  ajipellee,  can  afford  her  no  redress  against  a 
sale  of  the  lands  which  would  be  of  injury  to  her,  disturbing, 
or  which  could  be  employed  to  disturb  her  possession,  or  cast  a 
cloud  upon  her  title.  Unless  a  court  of  e(iuity  interposed  to 
prevent  such  a  sale,  she  would  be  remediless. — High  on   Inj. 

It  is  not  every  threatened  sale  of  lands,  under  judicial  i>ro- 
cess  of  courts  of  law.  that  courts  of  equity  will  intervene  to 
arrest,  at  the  instance  of  parties  having  only  an  equitable  title. 
More  than  an  equitable  title  to  the  lands,  and  a  meditated  sale 
of  them  as  the  property  of  another,  must  l)e  shown.  The  sale, 
if  consummated,  must  be  capable  of  working  actual,  not  im- 
aginary injury,  and  the  conveyance  following  it  must  cast  a 
cloud  on  the  title.  If  the  sale  is  not  of  injury — if  the  con- 
veyance, when  executed,  will  not  embarrass,  or  throw  doubt 
upon  the  title — there  is  no  reason  for  equitable  intervention. 
Bed  V.  Bmgxtreet,  54  Ala.  2i)l.  The  prevention  of  a  cloud 
upon  the  title,  a  cloud  the  court  would  remove,  if  the  sale  was 
consummated  and  a  conveyance  was  executed,  is  the  reason  ioY 
equitable  interference.  AVhen  it  clearly  ai)pears,  that  if  the 
sale  is  consummated,  and  the  conveyance  executed,  no  injury 
can  result  from  it,  because  the  conveyance  cannot  be  asserted 
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to  disturb  the  possession,  or  to  affect  the  title  of  the  party  com- 
plaining, having  the  possession  and  an  equitable  title,  the  court 
would  be  idly  employed  in  intervening  to  prevent  a  sale,  of 
itself  vain  and  nugatory. — CfooTce  v.  Andrews,  40  X.  Y.  547 ; 
Farnham  v.  Campbell,  34  X.  Y.  480 ;  Overing  v.  Foots,  43  N. 
Y.  290 ;  Rea  v.  Longstreet,  supra. 

If  the  sale  under  the  execution  should  be  consummated,  and 
a  conveyance  executed  to  the  purchaser,  it  is  impossible  that 
injury  to  the  appellee  could  result  from  it,  or  that  her  title 
could  be  affected  or  embarrassed.  It  would  be  of  no  more 
force  than  a  sale  and  conveyance  by  the  husband,  which  would 
not  pass  a  semblance  of  title,  and  which  could  not  be  employed 
to  disturb  her  possession,  or  to  the  prejudice  of  her  title.  In- 
deed, it  would  be  of  less  apparent  force  than  such  a  sale  and 
conveyance.  The  husband  has  not,  in  any  event,  and  never 
had,  any  title  or  interest  in  the  lands,  which  could  be  levied 
upon,  and  sold  under  execution  at  law.  If  he  had  the  title  of 
the  appellee,  an  equity  in  tlie  lands,  it  could  not  be  subjected 
to  execution  at  law  by  levy  and  sale.  The  statute  delines  and 
limits  the  interests  in  lands,  subject  to  levy  and  sale  under  exe- 
cution at  law.  It  is  only  a  perfect  equity,  the  defendant  having 
paid  the  purchase-money,  an  equity  of  redemption,  a  legal  title, 
or  a  vested  legal  interest  in  possession,  reversion,  or  remainder, 
whether  it  is  an  entire  estate,  or  held  in  common  with  others, 
which  may  be  reached.  A  sale  of  any  other  than  the  specific 
interests  under  execution  at  law,  is  a  mere  nullity. — Elmore  v. 
Harris,  13  Ala.  360.  The  perfect  equity,  to  which  the  statute 
refers,  is  precisely  that  it  expresses — when  the  defendant  has 
paid  the  purchase-money,  and  the  naked  legal  title  remains  in 
the  vendor.  It  is  not  a  resulting  trust,  or  any  other  equity, 
however  clear  it  may  be,  or  though  a  court  of  equity  would  as 
readily  intervene,  when  proved,  to  establish  it,  and  to  divest  the 
legal  title,  as  it  would  to  divest  the  legal  title  of  the  vendor 
who  had  received  the  purcliase-money. — Shaw  v.  Lindsay,  60 
Ala.  344 ;   You  v.  Flinn,  34  Ala.  409. 

The  claim  of  title  to  the  lands  can  be  consulted  and  exam- 
ined, without  tracing  title  to  the  husband  or  to  the  appellee. 
Whoever  deduced  title  from,  or  through  the  husband,  would 
be  compelled  to  rely  alone  on  the  fact  of  possession,  as  indi- 
cating title.  That  possession,  however,  according  to  the  aver- 
ments of  the  bill,  was  merely  as  the  husband  and  trustee  of  the 
appellee,  and,  whenever  proved,  would  be  referred  to  her  title. 
There  is  no  possible  event,  according  to  tlie  averments  of  the 
bill,  in  which  the  appellee  can  be  actually  injured  by  the  threat- 
ened sale  of  the  lands  under  the  execution  against  her  husband. 
The  threat  may  have  awakened  her  fears,  and  may  render  pur- 
chasers from  her  suspicious,  if  a  sale  of  the  lands  was  contem- 
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plated  by  herself  and  husljand.  The  fears  are  iiiireasoTial)le, 
as  would  be  the  suspicions,  and  it  is  simply  impracticable  to 
allay  them  by  the  interference  of  courts.  If  now  allayed,  as 
to  this  particular  judgment  creditor  of  the  husband,  any  other 
judgment  creditor  could  awaken  them,  and  provoke  like  litiga- 
tion. In  any  and  all  of  the  aspects  of  the  case,  a  forced  sale 
of  the  title  of  the  husband  (not  the  title  of  the  appellee),  he 
never  having  had  title,  or  color  or  claim  of  title,  legal  or  equita- 
ble, and  never  having  been  connected  with  the  title,  mediately 
or  immediately,  the  appellee  not  claiming  thi-ough  him,  nor  do 
the  persons  from  and  through  whom  she  claims,  is  threatened. 
No  title  derived  from  such  a  sale  would  be  of  any  force  against 
the  appellee — it  would  never  be  of  siy?ii\,  j^'hn a  jfaeie,  or  other- 
wise, without  leaving  her  title  and  possession  entirely  out  of 
view.  The  threatened  sale,  according  to  the  aveiTnents  of  the 
bill,  is  wrongful,  vain,  and  capable  of  working  injury  to  him 
who  may  be  idle  enough  to  become  the  purchaser  under  it.  It 
is  not  of  any  real  injury  to  the  appellee. — Iiea  v.  jL(m(/street, 
supra.  A  case  for  equitable  interference  is  not,  therefore, 
shown  against  the  appellant,  though  in  other  respects  the  bill 
has  equity. 

The  decree  of  the  chancellor  must,  therefore,  be  reversed, 
and  the  cause  remanded,  that  the  demurrer  of  the  appellant 
may  be  sustained,  and  as  to  him  the  bill  dismissed. 


Daniel  v.  Owens  &  Co. 

JSill  in  tjpiity  far  Injunction  against  Sale   of  Partnership 
Goods,  binder  Execution  against  Partner. 

1.  Levy  and  sale  of  partnership  goods,  under  erecution  against  one 
partner. — An  execution  against  the  property  of  one  partner  individually 
may  be  levied  on  his  interest  in  the  partnership  goods  ;  Imt  the  purchaser 
at  the  sale,  under  such  levy,  would  acquire  only  the  individual  interest 
of  the  partner,  subject  to  all  the  liens,  incumbrances  and  charges,  which 
rested  on  it  in  favor  of  the  partnership,  its  creditors,  or  the  other  part- 
ners. 

2.  Same;  eqtiitahle  relief  against  sale. — If  a  court  of  ecpiity  has  juris- 
diction, in  any  case,  to  enjoin  a  sale  of  partnership  jiroperty  under  exe- 
ii-ution  against  one  of  the  partners  individually,  "  it  can  only  l)e  called 
into  exercise  by  clear  and  strong  averments,  showing  the  injury  which 
must  result  from  a  disturbance  of  the  possession  consecinent  upon  the 
levy."  An  averment  that  irreparable  injury  will  result,  because  the 
partnership  is  engaged  in  farming  operations,  and  the  articles  levied  on, 
guano  and  cotton-seed,  were  advanced  to  them  under-the  statute  to  ena- 
ble them  to  make  a  crop,  and  are  necessary  to  the  successful  cultivation 
of  a  crop,  is  not  sufficient. 
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3.  Same ;  remedy  for  excessive  levy. — If  the  sheriff,  having  an  execu- 
tion against  one  partner  individually,  should  levy  on  and  sell  the  entire 
interest  in  partnership  goods,  this  would  be  a  conversion,  for  which  the 
other  partner  might  maintain  trover;  and  such  excessive  levy  might  con- 
stitute the  sheriff  a  trespasser  ah  initio,  for  which  an  action  would  lie  in 
the  name  of  the  partnership. 

4.  Same ;  extent  af  levy,  and  rights  of  purchaser. — An  execution 
against  one  partner  individually  can  not  be  le^^ed  on  any  one  specific 
article  belonging  to  the  partnership,  but  only  on  the  partner's  interest  in 
the  whole  of  the  partnership  assets ;  and  the  purchaser  at  the  sale  does 
not  acquire  the  right  to  hold  possession  of  the  property  purchased,  as 
against  the  other  members  of  the  firm. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  filed  on  the  5th  April,  1880,  by 
John  Daniel,  against  the  persons  composing  the  firm  of  Owens 
&  Co.,  the  persons  composing  the  firm  of  Henderson  Brothers 
&  Co.,  and  the  complainant's  partner,  John  A.  Daniel;  and 
sought,  principally,  to  enjoin  a  sale  of  certain  guano  and 
cotton-seed  under  the  levy  of  an  execution  in  favor  of  said 
Owens  iSc  Co.,  against  said  John  A.  Daniel  individually.  The 
conplainant  and  said  John  A.  Daniel,  according  to  the  allega- 
tions of  the  bill,  were  "■  engaged  as  partners  in  the  business  of 
farming  in  said  county,  under  an  agreement  to  cultivate  cer- 
tain rented  lands  in  corn,  cotton,  and  other  produce,  and  to  di- 
vide the  net  profits  accruing  therefrom  equally  between  them- 
selves ;  and  being  unable  to  carry  on  their  enterprise  and  said 
business  from  their  own  resources,  they  were  compelled  to  pro- 
cure the  necessary  stock,  provisions,  fertilizers,  and  other  ma- 
terials necessary  to  the  successful  cultivation  of  their  said  crops, 
from  said  Henderson  Brothers  &  Co.;  and  to  secure  the  pay- 
ment of  the  articles  thus  furnished  and  advanced,  they  exe- 
cuted to  said  Henderson  Brothers  ct  Co.  a  note  and  mortgage, 
a  copy  of  which"  was  made  an  exhibit  to  the  bill.  This  note 
and  mortgage  were  each  dated  February  21st,  1880,  purported 
to  be  given  to  secure  a  debt  of  SI, 500  due  October  1st,  1880, 
for  advances  made  and  to  be  made  by  the  mortgagees  to  enable 
the  mortgagors  to  make  a  crop,  and  to  create  a  statutory  lieu, 
"under  sections  1858-60  of  the  Revised  Code  (3286-88  of  the 
Code  of  1876),"  on  the  entire  crop  grown  by  the  mortgagors, 
with  other  personal  property.  The  entire  amount  advanced  by 
Henderson  Brothers  &  Co.  under  this  note  and  mortgage,  the 
bill  alleged,  was  more  than  §2,200 ;  and  among  the  articles 
bought  and  furnished  "  was  a  lot  of  cotton-seed,  amounting  to 
about  two  thousand  bushels,  and  eight  and  two-thirds  tons  of 
guano."  On  the  24th  January,  1880,  Owens  &  Co.  recovered 
a  judgment  against  said  John  A.  Daniel,  before  a  justice  of  the 
peace,  for  $78.53.  This  judgment  was  founded  on  a  note  given 
for  a  debt  due  from  said  John  A.  Daniel  individually  to  Owens 
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&  Co.,  wliicli  contained  an  express  waiver  of  all  exemptions; 
and  the  waiver  was  embodied  in  the  judgment,  and  in  the  exe- 
cution issued  thereon. 

As  to  the  levy  of  this  execution,  and  the  grounds  on  which 
equitable  relief  was  sought  against  it,  the  bill  contaiued  the 
follovving  allegations  :  "  Said  execution  was  placed  in  the  hands 
of  John  A.  Folmar,  the  sheriff  of  said  county,  aud  was  by  him 
levied  on  one  ton  of  guano  and  six  hundred  bushels  of  cotton- 
seed, which  was  the  joint  property  of  complainant  and  said 
John  A.  I)a!iiel,  nnd  had  been  advanced  to  tliem  by  said  Hen- 
derson Brothers  cfe  Co.,  and  was  a  part  of  the  said  lot  above 
mentioned,  for  which  said  note  and  mortgage  were  given. 
The  said  guano  and  the  said  cotton-seed  were  advanced  to  com- 
plainant and  said  John  A.  Daniel,  by  said  Henderson  Brothers 
&  Co..  for  the  purpose  of  making  a  crop,  and  the  same  was 
lield  by  them  to  be  used  and  a]ipro})riated  for  that  })ur])08e; 
and  by  the  sale  thereof  complainant  would  suffer  irreparable 
injury  and  loss,  as  both  are  needed  in  the  successful  cultivation 
of  said  crops,  and  would  seriously  impair  the  ability  of  com- 
plainant and  said  John  A.  Daniel  to  pay  the  large  liability  in- 
curred on  their  joint  account  to  said  Henderson  Brothers  6c  Co. 
It  will  re(|uire  about  the  amount  of  the  cotton-seed  levied  on  for 
planting,  and  the  balance  thereof,  with  the  guano,  is  needed  for 
fertilizing,  as  the  lands  upon  which  said  crops  are  to  be  grown 
are,  to  some  extent,  sterile;  and  complainant  avers,  that  ir)  the 
event  said  property  is  sold  under  said  execution,  or  the  interest 
of  the  said  John  A.  Daniel  therein,  it  will  work  a  great  hard- 
ship and  oppression  to  this  complainant,  and  will  interfere  very 
seriously  with  their  farming  operations  the  present  year,  uidess 
UKjre  can  be  procured  elsewhere, — of  which  complainant  is  un- 
apprised. Complainant  further  showeth,  that  the  sheriff  was 
proceeding  to  sell  all  of  said  cotton-seed,  and  all  of  said  guano, 
so  levied  on,  to  satisfy  said  execution  against  said  John  A.  Dan- 
iel, until  he  was  prevented  from  so  doing  by  a  claimJ)ond  and 
affidavit,  interposed  by  said  Henderson  Brothers  tfc  Co.,  under 
the  mistaken  l)elief,  as  complainant  is  informed  and  l)elieves. 
that  they  had  the  right  to  claim  said  property,  because  they 
had  advanced  the  same  to  complainant  and  said  John  A.  Dan- 
iel to  enable  them  to  make  a  crop;  but  no  proceedings  have 
been  had  for  the  trial  of  the  right  of  property,  other  than  the 
tilinj;  of  the  affidavit,  as  above  stated,  and  the  <;ivin»ijof  a  bond 
by  said  Henderson  Brothers  ik  Co.  Comj)lainant  further 
showeth,  that  there  is  nothing  belonging  to  said  partnership, 
except  such  articles  as  have  been  advanced  to  them  by  said 
Henderson  Brothers  &  Co.,  all  of  which  is  unpaid  for;  and 
complainant  and  said  John  A.  Daniel  are  depending  altogether 
upon  the  crop  to  be  made  the  ensuing  year,  for  the  means  to 
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discharge  their  said  joint  liability,  and  for  the  profits  which 
they  hope  to  realize  therefrom ;  that  all  the  property  owned  by 
them  is  not  sufficient  to  discharge  their  said  joint  liability  to 
said  Henderson  Brothers  &  Co.,  and  that  said  John  A.  Daniel 
is  insolvent." 

The  prayer  of  the  bill  was  for  an  injunction,  "  perpetually 
restraining  the  said  Owens  &  Co.  from  further  attempts  to  sell 
said  property  so  levied  on  under  said  execution,  or  to  otherwise 
prosecute  said  claim-suit ;  or,  if  this  is  not  the  appropriate 
prayer,  then  he  prays  that  they  be  enjoined  from  selling  his  in- 
terest therein ;  and  if  this  honorable  court  should  decide  that 
the  interest  of  said  John  A.  Daniel  in  said  property  is  liable  on 
said  execution,  then  he  prays  for  a  sale  of  all  the  partnership 
and  joint  property  of  complainant  and  said  John  A.  Daniel,  to 
pay  first  their  joint  liabilities,  as  before  stated,  and  apply  the 
residue  only  of  the  said  John  A.  Daniel's  interest  therein  to 
the  payment  of  his  said  individual  debt ;  or,  if  complainant  has 
not  asked  the  appropriate  relief,  then  he  praj^s  for  such  other, 
further,  and  general  relief,  as,  the  premises  considered,  he  may 
be  entitled  to." 

A  demurrer  to  the  bill  was  filed  by  Owens  &  Co.,  for  want 
of  equity,  "  because  it  fails  to  allege  that  the  sheriff  or  Owens 
&  Co.  were  about  to  take  exclusive  possession  of  the  property 
levied  on  ;  and  because  it  asks  repugnant  and  inconsistent  re- 
lief ;  and  because  the  complainant  has  an  adequate  remedy  at 
law."  They  also  filed  an  answer,  which  it  is  unnecessary  to 
notice.  The  cause  being  submitted  on  the  demurrer,  and  at 
the  same  time  on  the  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  dismissing  the  bill,  but  without  assigning  any 
reasons  for  his  decision ;  and  his  decree  is  now  assigned  as 
error. 

John  D.  Gardxer,  for  the  appellant,  contended  that  the  bill 
showed  a  case  for  equitable  interposition  to  prevent  irreparable 
injury  ;  citing,  to  this  point,  Moore  &  Co.  v.  Sample,  3  Ala.  319. 

Griffin  &  Wood,  contra,  cited  Winston  v.  Ewing,  1  Ala. 
129  ;  Andreios  v.  Keith,  34  Ala.  722 ;  Wilson  v.  Strobach,  59 
Ala.  48S ;  Moody  v.  Payn^,  2  John.  Ch.  548  ;  High  on  Injunc- 
tions, §  814. 

STONE,  J. — Certain  principles  affecting  this  case  have  been 
80  often  asserted,  both  in  this  and  other  States,  that,  in  the  ab- 
sence of  legislation,  we  do  not  feel  at  liberty  to  disturb  them. 
Among  the  principles  so  settled  are  the  following  : 

First :  That  under  a  fieri  facias  against  the  goods  of  one 
Vol.  lxx. 
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member  of  a  partnership,   his  interest  in  tlie  tangible  effects 
may  be  levied  on  and  sold,  and  only  his  interest. 

Second:  The  right  acquired  by  such  purchase,  is  the  right 
of  the  partner  whose  interest  was  sold,  and  only  his  rights,  sub- 
ject to  all  the  liens,  incumbrances  and  disabilities,  which  rested 
upon  it  when  owned  by  the  execution  debtor,  as  a  member  of 
the  partnership.  "It  is  not  a  separate  and  exclusive  right  to 
any  part  or  portion  of  it;  or  any  right  of  any  kind  to  any  one 
part,  rather  than  to  any  other  part ;  or  any  other  right  or  in- 
terest than  that  which  all  the  other  partnei's  have.  It  must 
be  remembered,  not  only  that  the  ownership  of  each  partner  is 
subject  to  the  ownership  of  all  the  others,  but  that  all  the  ])art- 
ners  together  hold  the  proj)erty  subject  to  the  right  of  the  part- 
nership as  a  body,y><?/vv<?,  to  apply  all  its  funds  to  the  payment  of 
all  its  debts.  The  real  ownership  of  all  the  chattels  is  vested  in 
the  lirm ;  the  interest  of  each  partner  is  merely  a  right  to  share 
in  the  proceeds  of  those  chattels,  after  all  the  partnership  obli- 
gations have  been  satisfied.  No  one  partner  has  a  sej)arate 
ownership  of,  or  right  to  possess  exclusively,  any  part  or  parcel 
of  the  partnership  assets,  and  a  successor  to  his  interest  by  j)ur- 
chase  at  execution  sale,  can  ac(|uire  no  greater  interest  than  he 
had." —  Winston  V.  Kiving,  1  Ala.  129  ;  Moore  v.  Sarrq^le,  3  Ala. 
314;  Andrev\H  v.  Keith,  3-1  Ala.  722;  Warnn  v.  Taylor,  60 
Ala.  218;  Atwood  v.  3feredii/t,Sl  Mhs.  035;  Parsons  on  Part- 
ship,  350;  Story  on  Part.  §  261 ;  Fox's  Dig.  Partnership,  122; 
Freeman  on  Executions,  §  125;  1  Story  Eq.  Jur.  ^  677;  Clageit 
V.  Kilhourne,  1  Black,  II.  S.  346;  Satclffe  v.  Dohrinan,  18 
Ohio,  181 ;  Sitler  v.  Walker,  Freem.  Ch.  77;  Clark  v.  Allee,  3 
Ilarring.  80. 

xVnotlier  principle  has  legitimately  grown  out  of  those  stated 
above.  The  execution  creditor  having  a  right  to  levy  on  and 
sell  the  partner's  individual  interest,  and  the  execution  pur- 
chaser stepping  only  into  the  shoes  of  him  whose  right  was  sold, 
without  changing  or  affecting  the  rights  of  the  other  j)ai'tner  or 
partners,  if  there  was  nothing  more  in  the  transaction,  the  latter 
would  have  no  right  in  ecpiity  to  arrest  such  levy  and  sale. 
Moodij  r.  Payne,  2  Jolins.  C^'h.  548;  High  on  Injunctions, 
^  814.  In  fact,  we  know  not  how  to  reconcile  the  two  propo- 
sitions, that  an  execution  at  law  may  be  rightfully  levied  on  the 
individual  interest  of  a  partner,  and  yet  chancery  will  arrest  the 
sale  until  the  partnership  account  is  first  taken. 

We  will  not  say  cases  may  not  arise,  where  the  nature  of  the 
partnersiiip  transactions  is  such,  that  a  levy,  seizure  and  sale 
of  the  interest  of  one  partner,  will  so  disturb  and  embarrass  the 
business  of  the  firm,  as  to  intiict  on  the  other  meml»er  or  mem- 
bers irre])arable  injury,  and  thus  clothe  the  Court  of  Chancery 
with  jurisdiction  to  arrest  such  interference,  until,  by  account, 
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the  interest  of  such  execution  debtor  can  be  ascertained,  and 
brought  to  sale  without  detriment  to  the  other  partners.  AYe 
merely  raise  this  inquiry,  for  the  purpose  of  saying  it  is  not  de- 
cided. If  such  jurisdiction  exists,  it  can  only  be  called  into 
exercise  by  clear  and  strong  averments,  showing  the  injury  that 
must  result  from  a  disturbance  of  the  possession  consequent 
upon  the  levy. — Story  on  Partnership,  7th  ed.,  §  264,  and  notes; 
Moore  V.  Sample,  supra.  See,  also,  Gibson  v.  Stevens,  7  X.  H. 
352 ;  Garvin  v.  Paul,  47  ^.  H.  158. 

The  bill  in  the  present  case  utterly  fails  to  show  any  inter- 
ference, actual  or  threatened,  with  the  possession  of  the  part- 
nership, or  any  member  thereof,  under  the  levy  sought  to  be 
enjoined.  It  therefore  fails  to  show  any  special  ground  for 
equitable  interposition — fails  to  show  irreparable  injury  will 
follow  from  a  sale — and  the  chancellor  rightly  dismissed  it  for 
want  of  equity. 

If  the  sheriff,  under  an  execution  against  one  member  of  a 
firm,  should  levy  upon  and  sell  the  interest  of  the  other  mem- 
ber, this  would  be  a  conversion,  for  which  the  latter  could 
maintain  an  action  of  trover.— Pern t inter  v.  Kelly,  IS  Ala. 
716 ;  Walsh  v.  Adams,  3  Denio,  125 ;  Freeman  on  Executions, 
•§  254.  It  may  be  such  excessive  levy  would  constitute  the  sher- 
iff a  trespasser  ah  initio,  for  which  an  action  would  lie  in  the 
name  of  the  firm. — Sheppard  v.  Shelton,  34  Ala.  652. 

Another  question  may  become  very  important  in  the  after 
consequences  of  this  decision.  According  to  the  averments  of 
the  bill,  the  sheriff  levied  the  execution  on  only  a  part  of  the  part- 
nership effects,  which  consisted  of  a  larger  quantity.  Was  this 
permissible  '.  Under  the  older  rulings,  which  regarded  the  own- 
ership of  the  several  partners  as  partaking  of  the  nature  of  co- 
tenancies, such  levy  on  a  part  of  the  partnership  effects  might 
be  upheld.  But  the  scope  of  partnership  associations  has  be- 
come greatly  enlarged  in  modern  times,  and  their  nature  and 
principles  have  come  to  be  better  understood.  Those  principles 
are  shown  above,  as  exlracted  from  the  highest  authorities,  and 
they  are  very  unlike  those  which  obtain  between  tenants  in 
common.  Freeman,  in  his  work  on  Executions,  §  125,  very 
justly  says :  "  The  precedents  made  at  an  early  day,  when  the 
law  of  partnerships  was  imperfectly  understood,  are  losing 
their  force  as  authorities.  Their  place  is  being  supplied  by  a 
line  of  decisions,  destined  to  grow  in  favor  and  number,  de- 
claring that  the  creditor  of  an  individual  partner  can  not  sell 
any  specific  article,  but  only  the  partner's  interest  in  the  whole 
of  the  partnership  assets,  and  that  the  purchaser  doas  not  ac- 
quire the  right  to  hold  possession  of  the  property  purchased,  as 
against  the  other  members  of  the  firm."  These,  we  think,  are 
words  wisely  and  fitly  spoken,  and  they  have  our  approval  and 
Vol.  lxx. 
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indorsement,  as  the  necessary  result  of  tjie  cliaracter  of  title 


owned  hy  the  several  ])artners.     They  are  8up))orted  by  the  fol- 


Ilemimjioay,  35  Ih.  432;  Thomas  v.  Lusk,  13  La.  An.  277; 
Pittman  v.  Rohicheau,  14  Ih.  108.  See,  also.  Story's  Eq.  Jur. 
§  678. 

The  decree  of  the  chancellor  is  affirmed. 


DoAvling  A\  Black  man. 

Action  on  Promissory  Note,  hy  Payee  against  Mah'r. 

1.  Conxtnirtlu)!  <if  condltlfDtdl  noti';  impJied  t<tlj)al'tfloii>i  irJu'i-f  <-(>iitr(ic( 
is  hi  writ'niri. — As  to  the  constnit'tion  of  the  roiiditioiial  note,  on  wliicli 
this  .suit  is  tVunidod,  and  wliich  was  given  in  consideration  of  the  jiayee's 
interest  in  a  contract  with  tlie  Tnited  States  for  carrvinjr  tlie  mail  on  a 
.specitied  route,  and  made  suVjject  to  two  exi)ress  conditi(»ns,  the  court 
adheres  to  the  ])rincii)les  announced  on  the  former  ai)i)\'al  ((ili  Ala.  .'504-7), 
and  holds  that  these  express  conditions  can  not  be  extendeil  by  imi)li- 
cation. 

2.  Aiiifmlmfnt  of  roinplaint. — Where  the  ori^nal  complaint  contains 
a  single  count,  in  tlie  form  prescribed  for  an  action  on  a  promissory  note 
by  payee  ajrainst  maker  (Code,  p.  701,  Form  No.  4),  an  amended  com- 
])laint,  setting  out  lb"  instrument  in  full,  in  form  a  i>iomissorvnote  sub- 
ject to  express  ciuiditions,  and  averring  that  neitlier  of  the  conditions 
has  happened,  is  allowable  under  the  statute  (Co<le,  ^31.")()),  not  being 
the  substitution  of  an  entirely  new  cuise  of  action. 

3.  SiDiic;  sfatntr  of  liiihtotio)!!*. — The  amen<lment  in  such  case,  when 
allowed,  relates  l)ack  to  the  day  on  which  the  original  cdinplaint  was 
tiled,  and  can  not  be  defeated  by  a  plea  of  the  statute  of  limitations. 

4.  J'rt'xuDipfiDit  r/.f  f)/co;irliisirfnt'!<.'<  of  ocriui nl! ii'j. — When  twi)  j)ersons 
account  with  each  other,  and  one  pays  the  balance  fouml  against  him. 
the  presumption  is,  that  the  settlement  includes  all  items  of  debit  and 
credit  then  existing  between  them  an<l  over-due;  but  there  is  n<>  such 
presumption  as  to  a  contingent  or  conditional  liability  which  had  not 
then  become  absolute. 

5.  Conclnxiit'tiCKx  of  olfiflol  nrtx  if  jni},li<-  ofiinrn,  uJnn  cnUiiti  rdlhj 
asxalh'fL — TIh'  regularity  of  the  olHcial  acts  of  the  post-otiice  ilepartment 
of  the  I'nited  ."States  government,  in  reducing  the  compensation  on  a 
])articular  mail  route  and  afterwards  restoring  it,  can  not  be  collaterally 
a.ssailed  for  fraud,  in  an  action  between  third  jxi-sons;  as.  wliere  the 
action  is  foumled  on  a  written  promise  to  pay  a  specitied  sum  of  money 
in  consideration  of  the  payee's  interest  in  the  contract  for  carrying  the 
mail  on  that  route,  subject  to  the  express  condition  that  the  compensa- 
tion is  not  reduced  during  the  term  of  the  contract. 

6.  Rrdinitlant  eridfitre. — The  errfmeous  a'lmission  of  re<lundant  or 
superfluous  evidence,  to  establish  a  fact  which  is  not  disjmted,  is,  at 
most,  error  without  injury. 
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Appeal  from  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Thomas  G.  Blackman,  against 
John  W.  Dowling,  and  was  commenced  on  the  20th  August, 
1874.  Tlie  original  complaint  contained  but  a  single  count, 
claiming  $200  "  due  by  promissory  note  made  by  defendant  on 
the  29th  day  of  December,  1869,  and  payable  to  plaintiff  on  the 
1st  day  of  January,  1871,  with  the  interest  thereon."  On  the 
second  trial  of  the  cause,  at  the  March  term,  1881,  the  plaintiff 
amended  his  complaint,  by  leave  of  the  court,  by  adding  a 
special  count  on  a  written  contract  signed  by  the  defendant, 
which  was  set  out,  in  these  words :  "  Ozark,  Ala.,  Dec.  29, 
1869.  By  the  first  day  of  January,  1871,  I  promise  to  pay  to 
Thomas  G.  Blackman  two  hundred  dollars,  for  his  part  of  the 
mail  contract  on  route  No.  6,789,  in  Alabama;  on  the  condition, 
that  said  route  is  not  abolished,  nor  the  pay  by  the  United 
States  is  not  diminished  during  the  term  of  said  contract ;  in 
which  event,  such  pay  to  be  in  jyro  rata  wHith  that  I  may  re- 
ceive from  the  United  States."  The  amended  complaint,  after 
setting  out  this  instrument,  averred  "that  neither  of  the  con- 
tingencies mentioned  in  said  contract  has  happened ;  and  plain- 
tiff" further  avers  that  the  Government  did  pay  for  carrying  the 
mail  over  said  route,  and  that  defendant  has  failed  to  pay  plain- 
tiff for  his  interest  in  said  contract,  whereby  plaintiff  is  damaged 
to  the  amount  of  $200,"  c%c.  The  defendant  demurred  to  the 
amended  complaint,  on  the  ground  that  there  was  not  a  suffi- 
cient assignment  of  a  breach  of  the  condition  of  the  contract ; 
and  his  dsmurrer  having  been  overruled,  he  then  pleaded,  "  in 
short  by  consent,"  as  the  bill  of  exceptions  states,  the  general 
issue,  and,  to  the  amended  complaint,  the  statutes  of  limitation 
of  three  and  six  years ;  but  the  judgment-entr}-  recites,  that  the 
cause  was  tried  "  on  issue  joined  on  the  plea  of  the  general 
issue." 

On  the  trial,  when  the  plaintiff  offered  in  evidence  the  written 
contract  abov^e  set  out,  the  defendant  objected  to  its  admission, 
and  moved  to  exclude  it  from  the  jury,  on  the  ground  that  it 
was  not  a  promissory  note,  but  a  conditional  contract,  and  was 
therefore  variant  from  the  instrument  at  first  declared  on.  The 
court  overruled  the  objection,  and  the  defendant  excepted. 
The  defendant  then  testified,  in  his  own  behalf,  to  the  following 
facts,  in  substance  :  That  the  contract  for  carrying  the  mails  on 
the  route  specified  was  obtained  by  himself,  plaintiff,  and  one 
Seaborn  Hughes,  through  the  agency  of  Bryan  Tyson,  of 
Washington,  D.  C,  wlio  became  the  nominal  contractor  for 
their  benefit,  as  they  were  unable  to  take  the  "iron-clad  oath" 
required  by  the  laws  of  the  United  States ;  they  becoming  his 
sureties,  or  guarantors,  and  agreeing  to  do  the  work,  and  to 
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allow  Tyson  live  per  cent,  for  bis  services  in  procuring  the  con- 
tract. The  term  of  the  contract  was  from  July,  1S67,  to  .Fune 
30th,  1871;  and  the  yearly  compensation  was  !t;l,000,  payable 
quarterly.  The  three  parties  named  were  equally  interested  in 
tne  contract  at  first;  but  Hughes  soon  sold  out  his  interest  to 
the  defendant,  who  afterwards  bought  the  plaintiff's  interest 
also,  as  shown  by  the  written  contract.  The  route  extended 
from  Louisville  to  Geneva,  by  way  of  Brundidge.  "  Before 
plaintiff  sold  his  interest  to  me,"  defendant  testified,  "the  route 
was  extended  to  Clayton,  and  the  ])ay  increased  $123.40  per 
annfuin  on  the  original  contract.  After  I  purchased  his  interest, 
the  route  was  discontinued  to  Brundidge,  the  length  of  the 
route  decreased  fifteen  miles,  and  '  the  pay  diminished  $185.00 
2)er  annuin^  which  was  subsequently  made  to  take  effect  from 
the  beginning  of  the  contract.  This  diminution  amounted  to 
$740,  which  was  not  paid  to  any  one  during  the  contract,  and 
has  never  been  paid  to  me  at  all."  The  defendant  read  in  evi- 
dence also,  without  objection,  the  deposition  of  J.  J.  Martin, 
"  Auditor  of  the  Treasury  for  the  Post-(Jffice  Department," 
showing  the  various  orders  relating  to  said  route  during  the 
term  covered  by  the  contract ;  the  effect  of  wliich  orders  was, 
that  the  compensation  w^as  reduced  as  stated  by  the  defendant, 
but  the  reduction  was  remitted  by  an  order  made  on  the  10th 
August,  1872;  and  the  amount  thus  remitted,  $011.33,  was 
paia  to  said  Tyson,  as  the  witness  testified,  on  the  18th  October, 
1872.  The  defendant  read  in  evidence,  also,  against  the  objec- 
tion of  the  plaintiff,  a  statement  of  said  Tyson's  account  as  the 
contractor  on  said  route,  showing  the  payments  made  to  him, 
wliich  was  made  out  and  certified  by  J.  J.  ^rc(irew,  "Auditor 
of  the  Treasury  for  the  Post-Office  Department ; "  and  the 
plaintiff'  reserved  an  exception  to  its  admission. 

There  was  a  settlement  between  the  parties  in  March,  1872, 
in  reference  to  which  the  defendant  thus  testified  :  '*  I  was  gar- 
nislieed  by  W.  IL  ]>arrow  upon  a  suit  he  had  ponding  against 
plaintiff ;  and  he  and  I  got  together,  and  made  a  settlement  of 
all  our  mail  matters,  when  I  was  found  due  him  s5.8o,  which 
I  })aid  to  said  Barrow  on  plaintiff's  order.  This  was  in  March, 
1872,  long  after  the  note  fell  due.  I  told  ])laintiff'  that  I  would 
not  pay  the  note  sued  on,  because  I  lost  so  much  on  the  con- 
tract, unless  I  should  afterwards  receive  the  amount  of  the  de- 
duction; and  this  was  agreed  to  by  the  plaintiff,  and  fully  un- 
derstood between  us."  Li  reference  to  this  settlement,  the 
plaintiff  thus  testified:  *'I  was  sued  by  f-Jarrow,  for.  ])erlia])s, 
near  $50.  At  the  time  defendant  and  I  considered  tiie  matter 
of  the  garnishment,  it  was  ascertained  that  the  balance  due  me 
was  $5.80;  for  which  I  gave  Barrow  an  order,  and  I  jiresume 
it  was  paid.  This  was  not  intended  nor  understood  to  be  an 
20 
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extinguishment  of  said  note.  I  did  not  then  claim  that  de- 
fendant owed  me  any  thing  more,  because  the  amount  of  the 
diminution  on  said  route  had  not  then  been  remitted ;  but  it 
has  since,  as  I  understand.  Defendant  told  me,  that  if  he  ever 
collected  the  money  for  such  arrearages,  he  would  pay  me ; 
and  this  was  fully  understood  and  agreed  between  us  at  the 
time  of  our  settlement  in  March,  1872.  I  did  not  claim  any 
more  on  the  note,  until  I  learned  that  the  money  had  been  paid 
by  the  United  States." 

On  all  the  evidence  adduced,  the  substance  of  which  is  above 
stated,  the  defendant  requested  the  following  charges,  which 
were  in  writing: 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  money 
promised  in  the  contract  offered  in  evidence  became  due  more 
than  six  years  before  the  filing  of  the  amended  complaint, 
they  must  find  for  the  defendant." 

"  2.  If  the  jury  believe,  from  the  evidence,  that  after  said 
contract  became  due,  and  before  the  commencement  of  this 
suit,  there  was  an  accounting  between  the  parties,  and  all  the 
matters  of  indebtedness  due  from  the  defendant  to  the  plaintiff 
were  ascertained,  and  were  paid  by  the  defendant,  then  the 
jury  must  find  for  the  defendant." 

"  3.  That  if  the  jury  believe,  from  the  evidence,  that  the 
carriers  on  said  route  No.  6,789  failed  to  carry  the  mail  over 
said  route  by  way  of  Brundidge,  thereby  saving  to  themselves 
fifteen  miles  travel ;  and  that  the  contract  and  schedule  required 
the  mail  to  be  carried  by  way  of  Brundidge ;  and  that  the  Post- 
Ofiice  Department  legally  and  properly  made  a  reduction  of 
the  pay,  because  of  such  failure,  and  afterwards,  without 
authority  of  an  act  of  Congress,  or  a  rule  of  the  said  depart- 
ment made  in  pursuance  thereof,  rescinded  the  order  making 
such  reduction,  and  paid  to  Tyson  the  amount  deducted ;  that 
the  latter  action  was  a  fraud  upon  the  said  defendant,  and 
unless  the  defendant  received  the  money  thus  paid  to  Tyson,  or 
some  portion  thereof,  he  is  not  liable  to  the  plaintiff  on  that 
account  under  their  said  contract." 

"  4.  If  the  jury  believe,  from  the  evidence,  that  after  the 
maturity  of  the  note  or  contract  sued  on,  the  plaintiff  and  de- 
fendant had  a  settlement  of  all  matters  between  them,  arising 
out  of  their  contracts  with  each  other  for  carrj-ing  the  mails  ; 
and  that  85.80  was  ascertained  to  be  all  that  was  due  from  de- 
fendant to  plaintiff,  on  said  note  or  otherwise,  at  that  time,  and 
was  paid  by  defendant  to  plaintiff;  and  that  any  thing  subse- 
quently transpired— revocation  of  orders  reducinij  pay ;  pay- 
ment to  Tyson,  or  otherwise — giving  plaintiff  a  right  of  action 
against  defendant  arising  out  of  said  written  contract,  on  the 
conditions  therein  ;  then,  plaintiff  could  only  recover  on  a  count 
Vol.  lxx. 
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for  money  had  and  received,  and,  under  the  pleadings  and 
proof,  the  jury  must  find  for  the  defendant." 

"  5.  If  the  jury  believe,  from  the  evidence,  that  the  pay 
was  diminislied  by  the  United  States  during  the  term  of  said 
contract  for  carrying  the  mail  on  said  route ;  and  that  the 
diminution  continued  until  October,  1872,  long  after  the  ex- 
piration of  said  contract,  and  was  then  restored,  and  paid  to 
Tyson,  the  contractor,  and  not  to  defendant ;  then  the  defendant 
is  not  liable  for  the  full  amount  of  the  note  or  contract 
sued  on." 

The  court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  their  refusal ;  and  he  now  assigns  their  refusal  as 
error,  with  the  other  rulings  above  stated. 

J.  M.  Cakmichakl,  and  W.  C.  Oatks,  for  appellant. 

W.  I).  A\^ooi),  and  Millkjan  &  Blackmax,  cordra. 

80MEKVTLLE,  J. — We  are  not  disposed  to  depart  from 
the  princi})les  announced  in  this  case  when  here  l»efore  on  ap- 
peal, as  reported  under  the  title  of  Blacliinni  v.  I)(nd'ni(j, 
('18  Ala.  8(4.  We  adhere  to  these  principles,  without  further 
discussion  of  them. 

2.  The  amendment  of  the  com])laint,  authorized  by  the 
court,  was  i)roperly  allowed.  ''Tiie  only  limit  to  the  right  of 
amendment,  under  our  statutes,  is,  that  there  must  not  be  an 
entire  change  of  parties,  nor  the  substitution  of  an  entirely  new 
cause  of  action."  —Zo/;//  v.  Patterso/u  51  Ala.  414. 

3.  Nor  was  the  new  count,  as  sul)stituted  by  the  amend- 
ment, barred  by  the  statute  of  limitations.  It  set  uj)  no  new 
claim  or  matter,  but  simply  varied  the  descrij)tion  of  an  instru- 
ment already  in  suit.  Where  such  is  the  case,  the  amendment, 
when  allowed,  relates  back  to  the  date  of  tiling  the  original 
comj)laint.  The  folloM'ing  decisions  of  this  coui-t  fully  sustain 
the  action  of  the  court  in  allowini;  the  amendment:  Sfrln(/er 
r.  ]Vatri:%m  Ala.  301;  Kituj  >'.^  Ann/,  37  Ala.  V\U;  Ihrd 
V.  X'o//,  30  Ala.  H40;  Lansfoi'd  v.  Sroit,  .51  Ala.  557;  Long 
V.  Pattermn,  Ih.  414. 

4.  The  accounting  between  Dowling  and  IJlackman,  after 
the  service  of  the  writ  of  garnisliinent  <»n  the  former,  at  the 
suit  of  Barrow,  would  presumptively  include  all  items  of  debt 
and  credit  existing  at  that  time  between  them,  and  then  over- 
due. The  evidence  is  free  from  eontlict.  showing  that  the 
present  cause  of  action  had  not  then  accrued  against  the  ajipel- 
lant,  in  Blackman's  favor,  the  amount  claimed  being  ])ayableon 
a  contingency  which  had  not  then  transpired. 

5.  AVe  can  not  assume  that  there  was  anv  unfairness,  or 
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fraud,  in  the  transactions  between  Tyson  and  tlie  Post-Office 
Department  of  the  general  government.  The  regularity  of 
the  official  action  reducing  Tyson's  pay  as  a  mail-route  contrac- 
tor, and  the  subsequent  rescinding  of  this  order  so  as  to  restore 
such  pay,  can  not  be  collaterally  assailed  in  this  suit.  Besides, 
if  Tyson  collected  such  compensation  under  color  of  his  con- 
tract with  the  government,  he  would  be  liable  to  account  for 
the  amount  to  Dowling ;  and  being  the  only  person  to  whom 
the  money  could  be  legally  paid,  he  was,  of  necessity,  pro  hoc 
vice,  the  agent  of  Dowling  for  its  collection. — Blackman  v. 
Dowling,  63  Ala.  304. 

6.  The  admission  of  the  account  between  the  government 
and  Tyson,  as  certified  by  the  Auditor  of  the  Post-Office  De- 
partment, was  not  a  reversible  error.  It  was  admitted,  very 
clearly,  but  for  one  purpose ;  and  that  was,  to  show  the  payment 
to  Tyson  of  the  money  here  in  controversy, — a  fact  which  is  no 
where  disputed  by  either  party,  but  is  entirely  uncontroverted. 
The  admission  of  such  redundant  evidence  is  not  a  ground  suf-. 
ficient  to  authorize  a  reversal.  It  is  superfluous,  and,  at  most 
error,  without  injury, — Railroad  Co.  v.  Sanford,  36  Ala.  703. 

We  discover  no  error  in  the  rulings  of  the  Circuit  Court,  and 
its  judgment  is  affirmed. 


Flournoy  &  Epping  v.  Lyon  &  Co. 

Action  on  Attachment  Bond. 

1.  When  attachment  suit  is  commenced ;  issue  and  levy  of  writ. — In  a 
suit  commenced  by  attachment,  although  a  levy  of  the  writ  is  necessary 
to  give  the  court  jurisdiction  to  proceed  to  judgment  against  the  defend- 
ant, unless  he  appears,  yet  the  issue  of  the  writ  is  the  commencement  of 
the  action,  and  would  susj^end  the  running  of  tlie  statute  of  limitations. 

2.  Damages  fur  suing  out  attachment;  loss  of  credit,  and  expenses  of 
defending  suit. — Injury  to  tlie  credit  of  the  defendant  in  attachment  may 
result  from  the  wrongful  or  vexatious  suing  out  of  the  writ,  aUhoiigh 
there  was  no  levy,  and  may  be  recovered,  as  si)ecial  damages,  in  an  ac- 
tion on  the  bond  ;  but,  unless  there  was  a  levy,  the  defendant  could  not  be 
driven  into  the  trouble  and  expense  of  defending  the  suit ;  and  he  can  not 
subject  the  plaintiff  to  a  liability  for  damages  on  account  of  such  trouble 
and  expense,  when  caused  by  his  voluntary  ajipearance  without  a  levy. 

3.  Demurrer. — In  an  action  on  an  attachment  Ijond,  claiming  special 
damages  on  more  than  one  ground,  if  any  of  the  damages  claimed  are  re- 
coverable, a  demurrer  to  the  entire  complaint  is  properly  overruled. 

4.  Levy  of  attachment  hy  service  of  garnish )iiri)t. — The  levy  of  an  attach- 
ment by  the  service  of  a  garnishment  on  a  jierson  supposed  t*be  indebted 
to  tlie  defendant,  is  sufficient  to  sustain  an  action  on  the  bokd,  although 
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tlie  jrarnishee  is  dischiirged  on  his  answer  denying  any  indel)tedness,  and 
a  judgment  against  tlie  defen<lant  is  thereby  (lefeated. 

5.  Attor)it'i/'H  fees  ;  irfieu  recurerahle  ax  (lam(tf/ei<. — ReasonaV)le  and 
necessary  counsel  fees,  incurred  in  defense  of  the  attachment  suit,  are  re- 
coverable as  actual  damages  in  an  action  on  thi'  bond,  whether  tiie  at- 
tachment was  merely  wrongful,  or  wrongful  and  malicious;  but  counsel 
fees  incurred  in  defense  of  a  garnishee,  although  that  defense  was  suc- 
eessful,  and  a  judgment  against  the  defendant  in  attachment  was  thereby 
defeated,  are  not  recoverable  in  such  action. 

fi.  Averment  (uni  proof  ns  to  qround  on  vhich  attnchinent  vax  xiied  out. 
In  an  action  on  an  attachment  bond,  the  plaintiff  must,  by  a|)proj)riate 
averments,  negative  the  fact  or  facts  stated  in  the  affidavit  as  the  ground 
for  suing  out  the  writ ;  and  though  the  averment  is  negative,  the  onxs  of 
proving  it,  by  evidence  either  direct  or  circumstantial,  rests  on  him. 

7.  Proof  of  frait'f,  ax  prohahU  caioti'  for  xuing  out  writ;  eridenre  of 
malice. — "Subsequent  conduct  often  affords  evidence  of  the  motives  by 
which  former  conduct  was  influenced."  But,  in  an  action  on  an  attach- 
ment bond,  it  being  shown  that  the  attachment  was  sued  out  on  the 
ground  that  the  defendants  ha<l  fraudulently  disposed  of  their  property, 
and  that  the  validity  of  their  assigmnent  was  sustained  on  a  contest  of 
the  assignee's  answer  as  garni -ihee,  the  attempt  of  the  defendant  in  the 
action  to  prove  fraud  in  the  assignment,  as  showing  probable  cause  for 
suing  out  the  attachment,  is  not,  of  itself,  a  fa"tf)n  which  a  fiir  inference 
of  malice  in  suing  it  out  can  be  based. 

Appeal  from  tlie  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  bv  the  ])artners  composing  the  late 
mercantile  firm  of  Lvon  vfe  Co.,  against  Flournoy  A:  Epping  as 
partners,  and  their  sureties  on  an  attachment  bond  ;  and  was 
commenced  on  the  24th  May,  1878.  The  attachment  bond,  on 
which  the  suit  was  founded,  was  dated  4th  .ranuary,  1878,  pay- 
able to  said  plaintiffs,  and  conditioned,  in  the  usual  words,  that 
the  said  Flournoy  6c  Epping,  wlio  had  on  that  day  sued  out  an 
attachment  against  the  estate  of  the  said  Lyon  cV:  (>>.,  "  shall 
prosecute  said  attachment  with  effect,  and  pay  said  defendants 
all  such  damages  as  they  may  sustain  l)y  the  wrongful  or  vexa- 
tious suing  out  of  said  attachment."  The  complaint  set  out  the 
condition  of  the  l)ond,  and  a.ssigned  breaches  as  follows  :  "  Plain- 
tiffs say  that  the  condition  of  said  bond  has  been  broken  by  the 
defendants,  in  this :  1st,  the  said  attachment  was  wrongfully 
sued  out ;  2d,  said  attachment  was  vexatiously  sued  out ;  3d.  said 
attachment  was  maliciously  sued  out;  to  the  damage  of  the})lain- 
tiffs  as  al)ove  stated.  And  plaintiffs  claim  of  the  defendants 
the  following  special  damages  :  1st.  two  hundred  dollars,  attor- 
ney's fees  for  defending  said  attachment  suit ;  2d,  two  hundred 
dollars  for  bringing  this  suit ;  3d,  the  costs  in  said  attachment 
suit,  amounting  to  about  fifty  dollars;  4th.  fifteen  hundred  dol- 
lars as  damages  sustained  l)v  them  in  their  credit  and  business; 
and  plaintiffs  aver,  that  their  character  and  integrity  as  l»usiness 
merchants,  and  their  credit,  have  been  injured  and  mined  by 
reason  of  the  said  wrouirfid.  vexatious,  and  malicious  suing  out 
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of  said  attachment,  to  their  damage  in  the  sum  of  fifteen  hun- 
dred dollars."  The  defendants  demurred  to  the  complaint,  as- 
signing the  following  causes  of  demurrer  :  "  1st,  that  said  com- 
plaint fails  to  allege  that  said  attachment  was  levied  upon  any 
property  of  plaintiffs,  or  executed  by  the  service  of  garnishment 
upon  any  parties  who  were  indebted  to  plaintiffs ;  2d,  that  said 
complaint  fails  to  allege  such  a  state  of  facts  as  go  to  show  that 
an  attachment  suit  was  ever  commenced  by  said  Flournoy  ct  Ep- 
ping against  said  plaintiffs."  The  court  overruled  the  demur- 
rer, and  the  defendants  then  pleaded,  as  the  judgment-entry  re- 
cites, "  not  guilty  ; "'  on  which  plea  issue  was  joined  without 
objection,  and  a  trial  was  had. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiffs 
read  in  evidence  the  attachment  bond,  the  writ  of  attachment, 
and  the  affidavit  on  which  it  was  sued  out.  The  affidavit  wa& 
made  by  J.  F.  Flournoy,  one  of  tlie  firm  of  Flournoy  &  Ep- 
ping, and  stated,  as  the  ground  for  suing  out  the  attachment,, 
"'  that  the  said  H.  Lyon  cV  Co.  have  fraudulently  disposed  of 
their  property,"  The  sheriff's  return  on  the  attachment  was  in 
these  words :  "  Executed  by  serving  garnishment  on  Griffin  & 
Brock,  and  Jackson  and  Brother,  January  16th,  1878."  The  bill 
of  exceptions  furtlier  states  :  "  It  was  proved,  also,  that  said 
attachment  was  executed  by  service  of  garnishment  on  Griffin  & 
Brock,  to  whom  said  Lyon  &  Co.  had  made  a  deed  of  assign- 
ment ;  that  Jackson  ife  Brother  were  not  required  to  answer  in 
said  attachment  suit,  but  were  discharged  on  their  answer  of  no 
indebtedness ;  and  that  a  judgment  by  default,  taken  against 
said  defendants  in  attachment,  was  set  aside  when  tlie  garni- 
shees were  discharged."  On  the  question  of  actual  damages, 
N.  W.  Griffin  testified  in  behalf  of  the  plaintiff,  ''  that  he  was 
employed  by  said  H.  Lyon,  after  said  attachment  suit  was  com- 
menced, to  defend  said  suit,  but  he  did  not  file  any  pleas  in  said 
cause,  nor  enter  his  appearance  on  the  records  ;  that  he  thought 
he  could  best  defend  said  attachment  by  having  said  garnishees 
discharged,  and  therefore  appeared  and  defended  said  garni- 
shees (he  being  one  of  them),  and  thereby  defeated  a  judgment 
against  said  H.  Lyon  &  Co. ;  also,  that  he  appeared  in  the 
Supreme  Court,  said  Flournoy  <k  Epping  having  appealed  from 
the  judgment  discharging  said  garnishees,  and  rendered  services 
on  said  appeal  by  virtue  of  his  employment  by  said  Lyon." 
The  defendants  objected  to  each  part  £)i  the  testimony  of  this 
witness,  and  duly  reserved  exceptions  to  the  overruling  of  their 
several  exceptions.  The  value  of  the  services  rendered  by  said 
Griffin,  both  in  the  lower  court  and  on  the  appeal,  was  also 
proved  by  the  plaintiffs,  against  the  objection  of  the  defendants, 
who  reserved  exceptions  to  the  admission  of  the  evidence. 
"  The  plaintiffs  introduced   in  evidence,  also,  a  deed  of  assign- 
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meiit,  in  the  usual  form,  made  by  said  II.  Lyon  S:  Co.  a  few 
days  before  said  attachment  was  sued  out,  and  l)y  whicli  tliey 
conveyed  all  their  property  to  said  Griffin  &  Brock,  in  trust  for 
the  benefit  of  all  their  creditors.  There  was  evidence  on  the 
part  of  the  plaintiffs,  tending  to  show  that  said  Lyon  ik  Co.  had 
not  fraudulently  disposed  of  their  property,  or  done  anything  to 
subject  them  to  an  attachment  suit  on  the  part  of  their  creditors  ; 
and  there  was  evidence  on  the  part  of  the  defendants,  tending 
to  show  that  said  Lyon  tfe  Co.  had  fraudulently  disposed  of  their 
property  before  said  attachment  was  sued  out." 

"'  This  was,  substantially,  all  the  evidence  in  the  case.  There- 
upon, the  court  charged  the  jury,  1st,  that  if  said  Lyon  cV:  Co. 
employed  counsel  to  defend  said  defendants  in  said  attachment 
suit,  and  said  services  were  rendered  by  appearing  for  said  gar- 
nishees in  the  case,  they  may  include  the  value  of  said  services 
as  part  of  the  actual  damages  in  this  case,  if  they  find  for  the 
plaintiffs  ;  also,  2d,  that  they  may  include  the  attorney's  fees  in 
the  Supreme  Court,  as  a  part  of  the  actual  damages  in  the  case, 
if  they  iind  for  the  plaintiffs,  and  if  said  services  were  rendered 
under  the  employment  of  said  Lyon  to  defend  said  attachment 
suit ;  and,  3d,  that  the  plaintiffs  are  entitled  to  reasonai)le  at- 
torney's fees  for  defending  said  attachment,  as  a  part  of  the  ac- 
tual damages  in  this  case,  if  any  attorneys  were  employed  for 
that  purpose,  and  if  said  attachment  was  wrongfully  sued  out, 
although  said  attorneys  may  not  have  entered  an  ap])earance  in 
said  attachment  suit,  or  tiled  any  pleas  therein.''  To  each  of 
these  charges  the  defendants  excepted. 

The  court  charged  the  jury  also,  on  the  written  reque.-t  of 
the  plaintiffs,  as  follows :  1.  ''If  the  evidence  shows  that  the 
defendants  set  up  fraud  as  a  defense  to  this  action,  then  the  jury 
can  look  to  that  fact,  in  connection  with  the  other  facts  in  the 
case,  to  show  that  there  was  malice  in  the  suing  out  of  the  at- 
tachment, and  in  aujiravation  of  the  damages."  2.  "  The 
presumption  is,  in  the  absence  of  any  evidence,  that  there  was 
no  ground  for  suing  out  an  attachment,  and  it  devolves  upon 
the  defendants  in  this  suit  to  show  that  there  was  a  gr(»und  for 
the  attachment,  if  they  rely  upon  that  fact."'  ?>.  "  Injury  to 
the  plaintiffs'  credit  and  l)usiness  is  a  legitimate  ground  for  re- 
covering actual  damages  ;  and  evidence  of  a  general  loss  of  credit 
and  injury  to  business  is  proper  for  the  jury  to  consider,  in  a.s- 
certaining  the  actual  dauiages  by  or  on  account  of  the  lo>s  of 
their  business  or  credit."  To  each  of  these  charges  the  de- 
fendants duly  excepted. 

The  overruling  of  the  demurrer  to  the  comjtlaint.  the  st-veral 
rulings  of  the  court  on  the  evidence,  auvl  the  giving  of  the 
charges  to  which  exceptions  were  reserved,  are  now  assigned  as 
error. 
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J.  D.  Gardxer,  for  appellants. — In  a  suit  on  an  attachment 
bond,  attorney's  fees  for  services  rendered  in  the  attachment 
suit,  on  appeal  to  the  Supreme  Court,  are  not  recoverable. 
Scott  V.  Baher^'s  Adra'rs^  24  Ala.  402  ;  BuUock  v.  Ferguson,  30 
Ala.  227.  A  fortiori,  they  are  not  part  of  the  actual  damages, 
when  the  services  \vere  rendered  in  the  Supreme  Court  on  be- 
half of  the  garnishees.  The  condition  of  the  bond  does  not 
include  such  services.  For  this  reason  the  rulings  of  the  court 
on  the  evidence  are  erroneous. — Hays  v.  Ariderson,  at  last 
term.  The  burden  of  proof  was  on  the  plaintiffs  to  show  the 
falsity  of  the  affidavit  for  attachment.  —  C  Grady  v.  Julian,  34 
Ala.  88.  This  case  shows  that  it  was  error  to  give  the  3d 
charge  requested  by  plaintiffs.  There  can  be  no  defense  of  a 
suit,  unless  there  is  an  appearance,  either  generally,  or  by  filing 
pleas.  There  can  be  no  suit,  without  service  of  process,  and 
the  defendant  in  attachment  is  not  called  on  to  defend  until  the 
writ  is  levied;  and  where,  as  in  this  case,  the  garnishees  are  dis- 
charged, there  is  no  basis  for  the  original  suit. 

W.  W.  Griffin,  contra. — The  cases  cited  by  counsel  for  ap- 
pellant, to  show  that  attorney's  fees  for  services  rendered  in  the 
Supreme  Court  are  not  recoverable,  are  not  in  point.  They 
related  to  suits  on  injunction  and  detinue  bonds,  and  even  in 
those  cases  there  were  dissenting  opinions. — See  24  Ala.  402 ; 
30  Ala.  227.  These  fees  were  and  are  recoverable  in  an  action 
on  the  case  for  wrongfully  or  vexatiously  suing  out  an  attacliment, 
as  part  of  the  actual  damages. —  Coiich  v.  McKellar,  34  Ala. 
336;  Donnell  v.  Jones,  13  Ala.  500;  Seay  v.  Greenvjood,  21 
Ala.  491.  The  statute  giving  an  action  on  the  attachment  bond 
declares  that  actual  damages  are  recoverable,  and  giv^es  the  de- 
fendant a  right  to  bring  his  suit  on  the  bond  before  the  termin- 
ation of  the  attachment  suit.  There  is  no  reason  for  adopting 
a  different  rule  as  to  attorney's  fees  in  the  two  classes  of  cases, 
nor  are  the  damages  too  remote. — 2  W.  Bl.  892 ;  19  Johns.  381 ; 
7  Taunt.  152. 

BRICKELL,  C.  J. — The  demurrer  to  the  complaint  rests  on 
the  hypothesis,  that  an  attachment  suit  is  not  commenced  until 
there  is  a  levy  of  the  writ.  The  levy  is  certainly  essential  to 
give  the  court  jurisdiction  to  proceed  to  judgment  against  the 
defendant.  It  stands  in  the  place  of  personal  service,  upon  the 
presumption  that  the  defendant,  because  of  his  relation  to  his 
property,  will  be  put  upon  inquiry  concerningit,  and,  being  put 
on  inquiry,  will  acquire  notice  and  knowledge  or  the  process  under 
which  it  is  drawn  into  the  custody  of  the  law. —  Grier  v. 
Campbell,  21  Ala.  327.  The  suit,  however,  is  commenced  by 
the  issue  of  the  writ,  the  first  movement  in  the  exercise  of  the 
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jurisdiction  with  which  the  court  is  clothed.  True,  if  the  writ 
IS  returned  without  a  levy,  it  has  spent  its  force,  and  can  qot 
be  made  the  basis  of  anv  further  proceeding. — ReynolflHV.  Me- 
Clure^  13  Ala.  159.  ]^ut,  after  its  issue,  and  while  capable  of 
being  levied,  and  thus  made  the  basis  of  further  proceedings, 
whicli  could  ripen  into  a  judgment  against  the  defendant,  it 
must  be  regarded  as  the  commencement  of  suit.  The  time 
elapsing  after  its  issue,  and  before  its  levy  or  return,  would  not 
be  computed  in  estimating  the  bar  of  the  statute  of  limitations, 
if  there  was  a  levy  and  continuance  of  the  suit.  The  suing 
out  of  the  writ  would  intercept  tlie  running  of  the  statute. 

The  damages  recoverable  for  the  wrongful  or  malicious  suing 
out  of  the  writ  would,  of  course,  be  materially  lessened,  if  there 
was  no  levy.  There  would  not  be  a  wrongful  seizure  and  de- 
tention of  the  property  of  the  defendant,  and  he  would  not  be 
drawn  into  the  trouble  and  expense  of  making  defense.  But, 
if  special  damages  accrued  to  him,  such  as  injury  to  his  credit, 
which  may  be  a  proximate  consequence  of  the  wrongful  suing 
out  of  the  writ,  these  would  be  recoverable,  though  it  was  not 
levied. — Goldsmith  v.  Piclard,  27  Ala.  142.  The  damages 
elaimed,  in  the  present  complaint,  are  for  expenses  incurred  in 
the  defense  of  the  attachment  suit,  and  for  injury  to  credit  be- 
cause of  the  suing  out  of  the  writ.  If  the  demurrer  had  l)een 
directed  only  to  the  parts  of  the  complaint  claiming  damages 
for  expenses  in  the  defense  of  the  attachment  suit,  it  ought  to 
have  been  sustained.  Unless  the  attachment  had  l)een  levied, 
such  expenses  were  not  a  consequence  of  its  issue.  Into  them 
the  defendant  could  have  been  drawn  only  by  his  voluntary  ap- 
pearance and  submission  to  the  jurisdiction  of  the  court ;  and 
by  his  own  voluntary  act  he  can  not  subject  the  defendant  to 
damages  which  would  not  have  resulted  otiierwise. — Seay  v. 
Greemcood,  21  Ala.  441;  Lol-er  r.  Dav:mtK  17  Pick.  2S4. 
But,  as  the  complaint  also  claims  damages  for  injury  to  the 
credit  of  the  plaintiffs,  which  may  have  resulted  inhn  the  mere 
issue  of  the  writ,  the  demurrer  to  the  entire  complaint  was  illy 
taken. 

It  appears  from  the  evidence,  that  the  attachment  was  levied 
by  the  summons  of  garnishees,  who  were  sup|)osed  to  be  in- 
debted to,  or  to  have  effects  of  the  defendants  in  possession. 
These  garnishees  were  discharged,  on  their  answers  denying 
indebtedness;  and  the  plaintiff,  of  consequence,  failed  to  ol)tain 
judgment.  This  was  a  sufficient  levy,  though  it  may  have 
proved  valueless,  to  authorize  suit  on  the  attachment  bond. 
The  cause  was  thereby  placed  in  a  condition  in  which  further 
proceedings  must  have  been  had  ;  and  it  is  not  for  the  plaintiff, 
causing  the  issue  and  levy  of  the  writ,  to  assert  the  insufficiency 
of  the  levy  to  support  a  final  judgment  against  the  defendant. 
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as  ground  for  escaping  from  the  consequence  of  the  wrong- 
ful or  malicious  use  of  the  process. — DruTnmond  v.  Stewarty 
8  Iowa,  344. 

It  is  settled  here,  that  reasonable  and  necessary  counsel  fees, 
incurred  in  defending  the  attachment  suit,  are  recoverable  as 
actual  damages,  whether  the  attachment  is  merely  wrongful,  or 
wrongful  and  malicious. — Marshall  v.  Betner,  17  Ala.  832 ; 
Seay  v.  Greemoood,  21  Ala.  441.  But  the  counsel  fees  now 
claimed  were  not  incurred  in  defense  of  the  attachment  suit, 
but  by  the  garnishees,  or  rather  in  defense  of  the  garnishees. 
To  the  attachment  suit  the  defendant  never  appeared  or  pleaded. 
Defense  of  the  garnishees,  though  successful,  and  resulting  in 
preventing  a  judgment  against  the  defendants  for  the  debt, 
was,  as  was  said  in  Hamner  v.  Pmmds,  57  Ala.  347,  merely 
gratuitous,  and  thereby  no  liability  could  be  fastened  on  the 
obligors  in  the  attachment  bond. 

In  this  action,  it  is  necessary  the  plaintiif  should,  by  appro- 
priate averments,  negative  the  truth  of  the  particular  fact  or 
facts  stated  in  the  affidavit  as  the  ground  of  attachment.  The 
averment,  though  negative  in  form,  and  though  it  may  involve 
the  proof  of  a  negative,  casts  upon  the  plaintiff  the  burden  of 
proof;  and  he  must,  by  evidence,  either  direct,  or  of  circum- 
stances from  which  it  is  a  fair  inference  the  facts  did  not  exist, 
satisfy  the  jury  there  was  not  the  specific  cause  of  attachment. 
Tiller  V.  Shea/'er,  20  Ala.  507 ;  0''  Grady  v.  Jidian,  34  Ala.  88  ; 
Dtirr  V.  Jacl'son,  59  Ala.  203. 

The  fact  that,  in  the  defense  of  this  suit,  the  defendants 
insisted  plaintiffs  had  been  guilty  of  a  fraud  which  justified 
the  suing  out  of  the  attachment,  the  Circuit  Court  in  effect 
ruled,  was  a  circumstance  tending  to  show  that  they  were  actua- 
ted by  malice  in  suing  out  the  writ.  If  the  evidence  was  satis- 
factory that  there  was  no  probable  cause  for  suing  out  the  writ, 
or  that  the  defendants  had  subsequently  come  to  the  knowledge 
of  facts  wlych  ought  to  have  satisfied  them  the  plaintiffs  had 
not  been  guilty  of  fraud,  persisting  in  the  accusation  is  a  fact 
w^hich  may  be  considered  in  determining  whether  they  were 
not  malicious  or  reckless  in  tlie  commencement  of  the  suit. 
Subsequent  conduct  often  affords  evidence  of  the  motives  by 
which  former  conduct  was  infiuenced.  But  the  mere  fact  that 
the  defendants  attempted  to  prove  fraud,  and  thereby  show 
probable  cause  for  the  issue  of  the  attachment,  is  not,  of  itself, 
a  fact  on  which  a  fair  inference  of  malice  can  be  based. 

The  instruction  given  by  the  Circuit  Court,  in  reference  to 
the  injury  to  the  credit  of  the  plaintiffs,  is  abstract.  The  bill 
of  exceptions  purports  to  set  out  all  the  evidence,  and  there 
was  none  introduced  tending  to  show  the  plaintiffs  had  suffered 
in  credit  because  of  the  issue  of  the  attachment. 
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There  were  "everal  of  the  rulings  of  the  Circuit  Court  incon- 
sistent with  these  views;  and  its  judgment  must  be  reversed, 
and  the  cause  remanded. 


Davis  V.  Snider, 

SUitutory  Detinue  for  Mill  Machinery  and  Geamuj. 

1.  Proof  of  (-omide ration  of  writtrn  inxtrionrnt. — In  an  action  fotinded 
on  a  written  instrument,  which  recites  a  particular  indeljtednes.s  as  its 
consideration,  the  true  consideration  may  be  proved  to  be  a  ditlerent 
indebtedness,  which  does  not  chan<:e  tlie  leiral  effect  of  the  instrument. 

2.  Fraud  in  procuring  execution  of  irrittcn  inxtrnmrnt. — If  a  party's 
signature  to  a  written  instrument,  he  being  illiterate  and  unable  to  read 
or  write,  is  procured  by  fraudulent  repr^rsentations  or  jjractices  on  the 
l»art  of  the  payee  or  grantee,  tht'  instrument  thus  signed  lieing  materially 
different  from  that  which  he  intended  to  sign,  and  which  he  thought  he 
was  signing,  this  is  fraud  in  the  execution,  and  is  available  at  law  to 
defeat  an  action  founded  on  the  instrument. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  l)efore  tlie  Hon.  John  P.  IIihhakd. 

This  action  wjxs  brought  l)y  James  A.  Davis,  against  Mike 
Snider,  to  recover  certain  personal  propei'ty,  described  in  the 
complaint  as  "one  four-feet  water-wheel,  and  shafting  and  set 
of  mill  and  gin  gearing/'  with  the  value  of  the  hire  or  use 
thereof  during  its  detention  ;  and  was  commenced  on  the  13th 
January,  1^81,  The  cause  was  tried,  as  the  judgment-entry 
recites,  on  issue  joined  on  the  plea  of  non  detind.  The  plaintiff 
claimed  the  property  sued  for,  under  a  written  instrument 
signed  by  the  defendant,  dated  tlie  7th  June,  1S8(»,  in  these 
words:  "S430.  Know  all  men />y  that  I  promise  to  pay  James 
A.  Davis,  of  J3utler,  Georgia,  the  sum  of  s43<>  dollai-s,  by  the' 
1st  day  of  November  next,  for  one  four-foot  water-wheel  and 
shafting  gearing  for  the  purj)ose  of  running  the  grist  and  saw 
mill  and  gin  bought  of  the  said  Davis  in  1880;  and  to  secure 
the  payment  of  the  above  amount,  I  hereby  agree  that  the  said 
macliinery  is  borrowed,  and  shall  remain  the  pro})erty  of  the 
said  Davis  until  the  said  amount  is  paid,  as  is  now  provided  in 
the  statute  law  of  this  State."  The  defendant's  name  was 
signed  to  this  instrument  i)y  mark,  attested  l)y  one  D.  Williams, 
who,  being  introduced  as  a  witness  by  plaintiff',  thus  testified  in 
reference  to  its  e.xecution :  *'  His  name  to  said  instrument  was 
in  his  handwriting,  and  he  witnessed  an  instrument  between 
.the  parties;  but  the  one  he  witnessed,  at  the  time  he  witnessed 
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it,  did  not  appear  to  him,  as  he  recollects,  longer  than  an  ordi- 
nary note  ;  and  the  instrument  must  have  been  folded  up  when 
he  witnessed  it,  as  the  instrument  when  thus  folded,  being  then 
shown  to  him,  was  about  the  size  of  an  ordinary  note;  and 
that  defendant  made  his  mark  to  the  instrument  so  witnessed 
by  him,  and  made  no  objection  at  the  timeof  making  his  mark." 
On  this  evidence,  the  court  admitted  the  instrument  as  evi- 
dence. Said  Williams,  being  afterwards  examined  as  a  witness 
for  defendant  in  rebuttal,  stated,  "  that  his  recollection  was, 
from  what  the  parties  said,  that  the  note  was  to  be  a  plain  note :" 
and  an  exception  was  reserved  by  the  plaintiff  to  the  admission 
of  this  evidence. 

As  to  the  consideration  of  the  instrument,  and  its  execution, 
the  plaintiif  testified,  as  a  witness  for  himself,  "that  the  wheel 
and  gearing  sued  for,  which  was  admitted  to  be  in  the  pos- 
session of  the  defendant  when  the  suit  was  commenced,  was 
worth  8482.30 ;  that  defendant  was  indebted  to  him,  at  the 
time  of  the  execution  of  said  instrument,  in  the  amount  therein 
specified,  for  the  said  wheel  and  machinery,  and  said  instru- 
ment was  given  for  the  said  indel>tedness ;  that  defendant  had 
been  due  and  owing  him,  both  for  the  property  sued  for,  and 
for  work  on  the  mill-house,  dam,  (fee;  that  payments  had  been 
made,  but  the  payments  were  made  for  the  work ;  that  the 
amount  of  said  instrument  was  due  for  the  wlieel  and  ma- 
chinery, and  was  now  due,  nothing  ha\nng  been  paid  plaintiff 
since  the  execution  of  said  instrument."  As  to  these  matters, 
the  defendant  testified. as  a  witness  for  himself,  "that  he  could 
neither  read  nor  write;  that  he  was  indebted  to  plaintiff,  at 
the  time  said  instrument  was  executed,  in  the  amount  therein 
named,  but  it  was  for  working  on  the  mill-house,  dam,  (fee,  and 
not  for  the  wheel  and  machinery  ;  that  he  had  paid  plaintiff  for 
said  wheel  and  machinery  before  he  executed  said  instrnment ; 
that,  when  he  signed  said  instrument,  he  thought  it  was  a  plain 
note,  and  did  not  know  that  it  had  a  lien  on  his  property ;  that 
he  told  plaintiff  he  would  not  sign  anything  but  a  plain  note ; 
that  plaintiff  never  agreed  to  take  a  plain  note,  and  never  told 
him  that  he  would  take  a  plain  note,  nor  that  said  instrument 
was  a  plain  note,  but  all  the  time  insisted  on  having  a  lien  note, 
and  refused  to  take  any  other  kind  of  a  note ;  that  the  note  was 
not  read  over  to  him  when  he  signed  it,  nor  did  he  ask  any 
body  to  read  it  for  him,  nor  was  it  represented  by  plaintiff  to 
be  a  plain  note."  The  plaintiff  objected  to  so  much  of  this 
evidence  as  related  to  the  indebtedness  for  which  the  writing 
was  given,  on  the  ground  that  it  was  "  illegal,  irrelevant,  and 
incompetent,  and  because  the  instrument  itself  was  the  best 
evidence  of  the  indebtedness  for  which  it  was  given  ;"  and  he 
reserved  exceptions  to  the  overruling  of  his  objections.     There 
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was  other  evidence  as  to  the  matters  of  account  between  the 
parties  at  and  ^before  the  execution  of  said  instrument,  partial 
payments  made,  and  receipts  given ;  and  exceptions  were  re- 
served by  the  plaintiff  to  several  rulings  of  tlie  court  in  refer- 
ence to  these  matters,  which  are  not  material  to  the  points 
decided  by  this  court. 

The  plaintiff  asked  several  charges  to  the  jury,  which  were 
in  writing,  and  one  of  which  was  in  these  words :  "  2.  If  the 
jury  believe,  from  the  evidence,  that  the  defendant,  at  the  time 
he  executed  said  instrument  to  the  plaintiff,  was  indebted  to 
the  plaintiff  in  the  sum  of  ^400,  or  other  amount,  and  that 
said  instrument  was  executed  to  secure  the  payment  of  said 
indebtedness,  and  the  same  has  not  been  paid  since  its  execu- 
tion,— then  the  instrument  is  supported  l)y  a  sufficient  consid- 
eration." The  court  refused  to  give  this  charge,  and  the  plaintiff 
excepted  to  its  refusal ;  and  he  also  reserved  an  exception  to  a 
charge  given  by  the  court  on  the  re(]uest  of  the  defendant,  in 
these  words:  "1.  If  the  jury  are  reasonably  satisfied,  from 
the  evidence,  that  there  is  nothing  due  the  plaintiff  for  the 
wheel  and  machinery  sued  for,  they  must  find  for  the  defendant.'' 

The  several  rulings  of  the  court  on  the  evidence,  and  on  the 
charges  given  and  refused,  to  which  exceptions  were  reserved, 
are  now  assigned  as  error. 

Jno.  D.  Gardner,  for  the  a})pellant,  cited  Ilollenheck  v. 
De  Witt,  2  John.  404 ;  Be7iri/  v.  Murphy  c&  Co.,  54  Ala.  246 ; 
McGehee  v.  Rump,  37  Ala.  656 ;  1  P>rickeirs  Digest,  865, 
§§  866  et  se<p 

STONE,  J. — In  refusing  to  give  the  charge  numbered  2, 
asked  by  plaintiff,  and  in  giving  charge  numbered  1,  asked  by 
defendant,  the  Circuit  Court  erred,  as  clearly  shown  in  TuimJiey 
V.  Young,  at  the  present  term. — 69  Ala.  157. 

In  thus  ruling,  it  is  not  our  intention  to  preclude  inquiry 
into  the  alleged  fraud,  charged  to  have  been  perj>etrate(J  by 
plaintiff  in  procuring  defendant's  signature  to  the  instrument 
he  relies  on  for  recovery.  If  plaintiff  fraudulently  imposed 
on  defendant,  and  procured  his  signature  to  an  instrument  he 
liad  not  agreed  to  sign,  did  not  know  he  was  signing,  and  did 
not  intend  to  execute,  this  amounts  to  fraud  in  the  execution, 
which  may  be  proved  by  parol,  and,  if  satisfactorily  established, 
justifies  the  jury  in  finding  against  its  validity. — Smift  c.  Fitz- 
hnglt,  9  Por.  39 ;  Morris  v.  Harvey,  4  Ala.  3<)U ;  Mead  v.  Sttyer, 
5  Por.  498;  Payaaut  v.  Ware,  1  Ala.  16o;  Dieklnmn  v.  Ltwis, 
34  Ala.  638.  But,  see,  Goetter,  Weil  cfc  Co.  v.  Pichdt,  61 
Ala.  387. 

Reversed  and  remanded. 
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Adams  v,  Sayre. 

£ill  ill  Equity  hy  Mortgagm^  against  Assignee  of  Mortgagee^ 
for  Account  and  Redemption. 

1.  Filin/j  bill  in  dotible  aspect. — Under  our  practice,  a  bill  may  be 
filed  in  a  double  aspect,  embracing  alternative  averments,  when  each 
aspect  entitles  the  comijlainant  to  substantially  the  same  relief,  and  the 
same  defenses  are  applicaljle  to  each ;  but,  if  the  claims  to  relief  are  so 
distinct  as  to  require  inconsistent  and  repugnant  reliefs,  and  different 
defenses,  the  bill  is  multifarious. 

2.  Same. — A  mortgagor,  seeking  to  avoid  a  sale  of  the  property  under 
a  power  in  the  mortgage,  and  to  redeem,  may  file  his  file  in  a  double 
aspect — claiming  relief,  in  the  alternative,  under  an  agreement  between 
himself  and  the  mortgagee,  of  which  the  purchaser  had  notice,  or  as 
matter  of  legal  right  arising  from  the  relations  between  them. 

3.  Offer  to  do  equittj. — In  a  bill  to  redeem  by  the  mortgagor,  and  to  set 
aside  a  sale  under  the  mortgage,  at  which  his  agent  became  the  purchaser, 
an  offer  to  pay  what  is  due,  accompanied  with  an  averment  of  his 
ignorance  of  the  amount,  and  his  unsuccessful  application  to  the  defendant 
for  an  accounting,  is  sufficient. 

4.  Purchase  hy  agent  at  mortgage  .mle. — An  agent,  having  control  of 
real  estate,  renting  it  out,  collecting  the  rents,  paj-ing  taxes  and  insur- 
ance, and  having  power  to  sell,  can  not  himself  become  the  purchaser  of 
the  property  at  a  sale  under  a  mortgage,  and  hold  it  against  his  principal ; 
especialh'  where,  by  private  agreement  with  the  mortgagee,  he  induces 
the  latter  not  to  bid  against  him. 

Appeal  from  the  Chancery  Court  at  Montgomerj. 

Heard  before  the  Hon.  H.  Aistill. 

The  original  bill  in  this  case  was  filed  on  the  11th  April, 
1879,  by  WiUiam  D.  Sayre,  against  James  R.  Adams  and 
Thomas  Joseph ;  and  sought  a  redemption  of  a  certain  brick 
store-house  and  lot  in  the  city  of  Montgomery,  and  an  account 
of  the  mortgage  debt,  rents,  &c.  The  mortgage,  a  copy  of 
which  was  made  an  exhibit  to  the  deposition  of  Adams,  was 
dated  January  11th,  1873,  and  was  given  to  secure  the  payment 
of  a  promissory  note  for  §3,100,  of  even  date  with  the  mort- 
o-age,  and  payable  twelve  months  after  date,  to  William  F. 
Joseph  or  order ;  which  note  was  signed  by  said  W.  D.  Sayre, 
and  was  given  for  money  borrowed  by  him  from  said  "William 
F.  Joseph.  The  note  and  mortgage  were  assigned  by  said  W. 
F.,  after  the  maturity  of  the  debt,  to  said  Thomas  Joseph ;  and 
on  the  7th  May,  1877,  the  debt  behig  still  unpaid,  the  property 
was  sold  by  said  Thomas  Joseph,  under  a  power  contained  in 
the  mortgage,  and  was  bought  at  the  sale  by  said  James  R. 
Adams,  to  whom  Joseph  executed  a  conveyanoe  as  the  juu- 
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chaser,  and  also  transferred  to  him  the  note  and  mortgage. 
Tlie  amount  bid  at  the  sale  under  the  mortgage,  and  recited  in 
the  deed  to  Adams  as  its  consideration,  was  S3,120;  and  a 
credit  for  this  amount,  as  the  proceeds  of  sale  of  the  property, 
was  entered  by  Joseph  on  both  the  note  and  mortgage,  which 
he  assigned  on  the  same  day,  without  recourse  on  himnelf,  to 
8aid  Aaams.  The  bill  alleged  that  the  sum  actually  borrowed  by 
complainant  from  AYilliam  F.  Joseph  was  $2,542,  the  note  be- 
ing made  to  include  usurious  interest  agreed  to  be  })aid ;  that 
partial  payments  of  interest  were  made,  l)Oth  befoi'e  and  after 
the  transfer  to  Thomas  Joseph ;  that  Thomas  Josej)!!  had 
notice  of  the  usury  in  the  original  transaction,  and  granted  an 
extension  of  the  debt,  from  time  to  time,  on  the  ])ayment  of 
usurious  interest  to  him^  until  A])ril  25th,  1877,  when,  being 
about  to  foreclose  the  inortgage,  he  entered  into  a  written 
agreement  with  complainant,  which  was  signed  by  him,  and 
wliich  was  made  an  exhibit  to  the  bill,  in  these  words: 

"  ]M(ereas,  I  am  the  holder  and  owner  of  a  certain  pnnnis- 
sory  note,  executed  bv  W.  D.  Sayre  on  the  11th  day  of  January, 
1873,  for  the  sum  of  $3, loo,  payable  to  the  order  of  AV.  F. 
Joseph,  and  due  twelve  months  after  date;  and  also  of  the 
mortgage  to  secure  the  said  i)romissory  note,  executed  at  the 
same  time,  and  which  said  mortgage  is  on  a  certain  store  and 
lot,"  describing  it;  "which  said  promissory  note  and  mortgage 
were  transferred  and  assigned  to  me  by  the  said  W.  F.  Josepli ; 
a/ir7  )r/tereas,  under  and  by  vii-tue.  of  the  terms  of  said  mort- 
gage, I  am  about  to  foreclose  the  same,  In"  selling  the  ])n)perty 
embraced  in  said  mortgage,  at  public  auction  ;  (md  iHu'riiUii,  by 
the  terms  of  said  mortgage,  I  have  the  right  to  bid  at  said  sale, 
and  to  become  the  purchaser  of  said  property,  should  I  become 
the  highest  bidder:  Now,  therefore,  in  consideration  of  one 
dollar  to  me  in  hand  paid  by  the  said  W.  D.  Sayre,  the  receipt 
whereof  I  do  hereby  acknowledge,  I  have  agreed,  and  do  hereby 
agree  with  the  said  W.  1).  Sayre,  that,  in  case  I  am  the  ])ur- 
ciiaser  of  said  ])ro]ierty  at  said  sale,  the  said  W.  1).  Sayre  shall 
have  the  right  to  redeem  said  property,  at  any  time  witliin  two 
years  from  the  date  of  said  sale  and  purchase  by  me,  on  the 
following  terms,  to-wit :  that  is  to  say,  I  am  to  credit  the  said 
promissory  note  and  mortgage  with  the  net  proceeds  of  the 
rents  of  said  property,  and  the  said  Sayre  is  to  pay  any  balance 
that  may  l)e  due  on  said  promissory  note  at  the  time  of  said 
redemption,  inch;ding  interest  on  the  same;  and  from  said 
rents  are  to  be  deducted,  also,  the  expenses  contemplated  ]>y 
said  mortgage,  incident  to  the  foreclosure  of  the  same.  In 
witness  whereof,"  c^c. 

The  bill  alleged,  also,  that  the  amount  actually  due  on  the 
note  at  the  time  of  the  sale  under  the  mortgage,  deducting  the 
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usurious  interest  paid,  was  $1,782,  "or  other  small  sum;"  that 
Adams,  at  and  prior  to  said  sale,  was  a  real-estate  agent  in 
Montgomery,  and  had  charge  of  said  property  as  complainant's 
agent,  and  had  received  and  collected  the  rents  thereof  as  such 
agent,  and  well  knew  of  the  payment  of  the  usurious  interest 
by  complainant  to  saidW.  F.  and  Thomas  Joseph,  and  had  paid 
the  same  as  such  agent  for  complainant ; "  that  after  the  mak- 
ing of  the  agreement  between  complainant  and  Thomas  Joseph, 
evidenced  by  the  writing  signed  by  Joseph,  the  property  hav- 
ing been  advertised  for  sale  under  the  mortgage,  "  said  Adams, 
who  was  fully  informed  of  said  agreement,  agreed  with  said 
Joseph  that  he  (Adams)  would  buy  the  property  at  the  fore- 
closure sale,  and  hold  the  same  under  and  pursuant  to  said  agree- 
ment in  writing,  and  w^ould  pay  to  Joseph  the  sum  he  had  agreed 
to  receive  from  complainant,  to-wit,  $2,700 ;  which  agreement 
between  said  Adams  and  Joseph  was  communicated  to  com- 
plainant, and  was  entirely  satisfactory  to  him  ;  and  complainant 
consented  to  make,  and  did  make,  no  opposition  to  said  sale  un- 
der the  power  in  the  mortgage,  it  being  clearly  understood  and 
agreed,  by  and  between  said  Joseph,  Adams  and  complainant, 
that  Adams  should  buy  at  the  sale,  at  a  price  not  less  than  the 
sum  which  Joseph  had  agreed  to  take  in  cash  for  the  debt,  to- 
wit,  $2,700,  and  that  Joseph  should  execute  to  Adams  a  deed 
pursuant  to  the  sale,  and  should  also  transfer  and  assign  to  him 
the  said  note  and  mortgage  ;  and  tliat  said  Adams  should  hold 
the  property,  and  also  the  note  and  mortgage,  subject  to  com- 
plainant's right  to  redeem  upon  the  terms  set  forth  in  said  writ- 
ten agreement  of  Joseph."  The  bill  then  alleged  that,  at  the 
sale  under  the  mortgage,  Adams  became  the  purchaser,  "  and, 
as  complainant  supposed,  at  said  agreed  price,"  and  received 
from  Joseph  a  conveyance  of  the  property,  and  an  assignment 
of  the  note  and  mortgage,  and  thereafter  continued  in  possession 
of  the  property,  receiving  and  collecting  the  rents  to  his  own 
use  ;  that  complainant  applied  to  Adams,  a  short  time  before 
the  filing  of  tlie  bill  in  this  case,  for  a  statement  and  account  of 
the  rents  received,  Math  a  view  and  purpose  of  redeeming  the 
property,  "  when  said  Adams  denied  that  he  had  })urchased  the 
property  pursuant  to  any  agreement  with  either  complainant  or 
said  Joseph,  and  claimed  that  he  had  purchased  the  same  at 
said  sale  without  any  condition  or  limitation  upon  his  riglit  as 
such  purchaser,  and  denied  that  complainant  had  any  right  of 
redemption  except  under  the  statute,  and  claimed  that  com- 
plainant was  indebted  to  him,  as  the  asvsignee  of  the  note  and 
mortgage,  for  so  nmch  of  the  nominal  indebtedness  thereby  se- 
cured as  was  not  satisiied  by  his  purchase  at  said  sale." 
The  bill  contained,  also,  the  following  allegations : 
"  (11),  Complainant  does  not  know  what  sum  was  bid  by  said 
Vol.  lxx. 
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Adams  at  said  sale,  nor  wliat  sum  was  paid  by  liim  to  said 
Joseph;  but  Adams  claims  and  pretends  tJiat  he  bid  >>3,12'>  at 
said  sale,  and  paid  said  sum  to  said  Joseph,  in  consideration  of 
said  sale  and  conveyance.  But  complainant  avers  the  fact  to 
be,  that  whatever  sum  was  paid  by  said  Adams  to  Joseph  was, 
in  whole  or  [in  part],  in  consideration  of  the  transfer  and  as- 
signment of  said  note  and  mortgage;  and  that  said  note  and 
mortgage  were  transferred  and  assigned  as  agreed,  or  agreed  to 
be  transferred  and  assigned,  before  any  money  was  paid  l)y 
Adams  to  Joseph,  or  at  the  time  of  the  payment,  and  that  said 
Adams,  by  accepting  said  transfer  and  assignment,  assumed 
and  became  subject  to  all  the  equities  to  wliich  complainant 
was  entitled  against  said  Joseph  as  the  holder  of  said  note  and 
mortgage,  including  the  right  and  e({uity  to  have  said  payments 
of  usurious  interest  credited  on  the  debt;  or,  if  this  M'as  not 
done,  the  right  to  redeem  the  property,  if  })urchased  at  the 
foreclosure  sale  by  the  holder  of  the  mortgage,  upon  the  terms 
set  forth  in  said  agreement  with  Joseph. 

''(12.).  Complainant  is  entitled  to  redeem  said  property  from 
said  Adams,  u})on  the  terms  set  forth  in  said  agreement  with 
Joseph,  and  has  applied  to  said  Adams  for  the  purpose  of  re- 
deeming the  same;  and  has  offered  to  pay,  and  is  now,  and 
has  been  ever  since,  ready  and  willing  to  pay,  wiiatever  is  justly 
due  to  said  Adams  upon  a  just  and  fair  accounting,  upon  the 
terms  set  forth  in  said  agreement.  Complainant  has  not  l)een 
able  to  uiake  any  tender  of  any  specific  amount  to  said  Adams. 
l)ecause  said  Adams  has  refused  to  enter  into  any  accounting 
with  him,  on  the  basis  of  said  agreement;  and  c<:)mplainant 
does  not  know,  and  can  not,  without  the  aid  of  this  honoraljje 
court  in  stating  the  account  of  the  rents,  incomes  and  profits  of 
said  })roperty  since  said  sale,  ascertain  the  amount  thereof,  so 
as  to  determine  the  amount  to  be  paid  by  him  to  redeem  .-aid 
property  pursuant  to  said  agreement;  but  he  is  ready  and  will- 
ing, and  here  now  offers,  to  })ay  said  sum  whetiever  the  amount 
is  ascertained,  and  to  bring  the  same  into  court  whenever  re- 
(juired  so  to  do  by  this  honorable  court." 

The  12th  paragraph  of  the  bill,  above  set  out,  was  afterwards 
struck  out  l>y  amendment,  and  the  following  substituted  in  lieu 
of  it:  "  12.  That  said  Thomas  Joseph  had  the  right  to  become 
the  juirchaser  at  said  foreclosure  sale,  under  the  power  of  .-ale 
contained  in  said  mortgage,  and  under  said  written  agreenunt: 
and  it  was  his  duty,  in  executing. said  p«»wer  of  sale,  either  to 
purchase  the  pro})erty  himself,  under  said  agreement  with  com- 
plainant, or  to  make  the  same  bring  the  l)est  possible  price :  yet 
the  said  Joseph,  at  or  just  before  said  sale,  agreed  with  said 
Adams  that,  if  Adams  would  bid  s3,12n  for  the  pro])erty,  he 
(Joseph)  would  not  bid  at  the  sale;  and  pursuant  to  this  agree- 
21 
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ment  between  tliem,  said  Joseph  did  not  bid  at  said  sale,  and 
said  Adams  bid  the  sum  of  83,120,  and  the  auctioneer  knocked 
down  the  property  to  him  at  that  bid.  Said  Adams  paid  to  said 
Joseph  a  part  of  the  snm  so  bid  by  him  pursuant  to  said  agree- 
ment, but  complainant  can  not  state  precisely  how  mnch  ;  and 
thereupon,  pursuant  to  said  agreement  and  bidding,  said  Joseph 
executed  and  delivered  to  said  Adams  a  conveyance  of  said 
property,  and  transferred  and  delivered  to  him  said  note  and 
mortgage,  as  above  stated.  Said  agreement  between  said  Joseph 
and  Adams  was  a  breach  of  trust  and  duty  on  the  part  of  said 
Joseph,  participated  in  by  said  Adams.  Said  agreement  was 
wholly  unknown  to  your  orator,  prior  to  the  filing  of  this  bill 
of  complaint,  and  he  has  never  sanctioned,  ratified,  or  approved 
the  same;  and  complainant  is  advised,  and  so  avers,  that  said 
sale  and  purchase,  pursuant  to  said  agreement  l)etween  said 
Joseph  and  Adams,  is  null  and  void  as  against  him,  and  that  he 
is  entitled  to  redeem  said  property  on  payment  of  the  amount, 
if  any,  really  due  and  unpaid  on  said  promissory  note ;  and  he 
is  ready,  able  and  willing,  and  hereby  offers  to  pay  the  same, 
whenever  the  amomit  can  be  ascertained.  But  complainant  is 
advised,  and  so  avers,  that  said  Adams,  as  the  holder  and  owner 
of  said  mortgage,  is  liable  to  account  to  him  for  the  rents,  in- 
come and  profits  of  said  property,  since  he  commenced  receiv- 
ing the  same  to  his  own  use,  to-wit.  May  lltb,  1877,  and  that 
said  rents,  income  and  profits  should,  so  far  as  necessary,  be  set 
off  against  said  mortgage  debt ;  and  complainant  avers  that, 
upon  a  fair  accounting,  said  rents,  income  and  profits  will  more 
than  pay  off  the  balance  due  on  said  mortgage  del)t,  and  that 
he  is  entitled  to  a  decree  against  said  Adams  for  tlie  residue,  if 
anv.  which  mav  remain  after  satisfvino;  in  full  said  mortoaae 
debt." 

Adams  filed  an  answer  to  the  original  bill,  denying  all  knowl- 
edge on  his  part  of  the  alleged  usury  in  the  transactions  between 
the  complainant  and  Joseph;  admitting  that  "he  had  the  con- 
trol of  said  property,  prior  to  said  sale  under  the  mortgage,  as 
the  agent  of  said  Sayre,  but  only  for  the  purpose  of  renting  and 
collecting  the  rents ; "  denying  all  knowledge,  at  the  time  he 
purchased  the  property,  of  the  alleged  written  agreement  be- 
tween Sayre  and  Joseph  ;  alleging  that  he  purchased  the  prop- 
erty in  good  faith,  at  the  price  specified  in  his  deed  from  Joseph, 
and  paid  the  money  as  stated ;  admitting  that  the  note  and 
mortgage  were  afterwards  transferred  to  him  by  Joseph,  but 
alleging  that  the  transfer  was  made  without  any  other  con- 
sideration than  that  stated,  and  that  he  took  it  only  as  a  muni- 
ment of  title;  denying  that  complainant  had  any  right  of  re- 
demption, except  under  the  terms  of  the  statute,  and  alleging 
that  he  had  never  made  any  tender  or  offer  to  redeem,  except 
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under  tlie  written  ajjreement  witli  Joseph.  A  joint  and  several 
demurrer  was  filed  l)y  Adams  and  Joseph,  on  the  ground  that 
the  bill  eontained  no  sutHcient  oifer  to  do  ecpiity,  and  because  it 
was  ''filed  in  a  double  aspect,  calling  for  different  and  dissinn- 
lar  relief."  After  the  allowance  of  the  amendment  to  tlie  bill, 
Adams  tiled  another  demurrer,  assigning  the  following  as 
grounds  of  demurrer :  "1.  Said  bill  is  multifarious.  2.  Said 
bill  sets  up  four  distinct  and  inconsistent  causes  of  relief,  to- 
wit :  1st,  it  seeks  an  account  of  usury,  and  for  surplus  proceeds 
of  sale  after  applying  rents  to  the  debt,  thus  affirming  the  sale, 
and  giving  the  property  to  Adams;  2d,  it  seeks  to  redeem  the 
property  under  the  agreement  between  complainant  and  Joseph, 
thus  affirming  the  sale,  but  giving  the  property  to  complainant 
under  the  agreement ;  8d,  it  seeks  to  avoid  the  sale  on  account 
of  the  agreement  by  Joseph  with  Adams  not  to  bid  at  the  sale, 
thus  holding  Adams  to  account  as  mortgagee  in  possession  ;  4th, 
that  Adams  bought  as  agent  for  Sayre,  thus  making  Sayre  lia- 
ble for  the  S3,120  bid  l)y  Adams  for  the  projierty.  S.  Tlie 
amendment  makes  a  new  case,  inconsistent  with  the  original 
bill.     4.     The  bill  contains  no  sufficient  offer  to  do  equity." 

Joseph,  whose  de})osition  was  taken  on  behalf  of  the  defend- 
ants, testified,  among  other  things:  "Adams  came  to  me,  a 
few  minutesbeforethesale,  and  offered  to  bid  ^3,1 0(i,  if  I  would 
not  bid  ;  and  at  the  suggestion  of  my  attorney,  he  bid  ^20  more, 
in  order  to  pay  the  face  of  the  note  and  the  printer's  fee. 
There  was  no  other  agreement  between  us  in  reference  to  the 
sale,  and  T  do  not  remember  to  have  told  him  of  my  agreement 
with  Sayre."  Adams  also  testified  to  the  same  effect ;  and  fur- 
ther: '•Ihadl)een  agent,  managing  said  pro])erty  for  Sayre, 
and  had  been  tryiuij  for  some  time  t<j  sell  it  for  him,  but  could 
not  effect  a  sale.  I  paid  for  the  })i'o})erty  all  it  was  worth  at 
the  time;  and  I  should  not  have  bought  it  at  all,  if  I  had  not 
thought  I  could  therein-  collect  from  Sayre  the  amount  of  his 
indel)tedness  to  me,  about  slaO." 

The  chancellor  overruled  the  demurrers  to  the  1>ill,  on  the 
authority  of  /*/'tU-  r.  J\Hr/e(/(je,oC}  Ala.  147;  and  on  final  hear- 
ing, on  pleadings  and  proof,  rendered  a  decree  for  the  com- 
plainant, and  ordered  an  account  to  be  stated  by  the  register; 
directing  him  to  charge  the  complainant  with  legal  interest  on 
his  note  from  its  maturity,  with  all  taxes  paid  by  Adams,  with 
the  cost  of  all  necessary  repairs  put  on  the  property,  and  with 
the  value  of  all  permanent  improvements  erected,  and  to  credit 
him  with  all  })ayments  made  to  Josej)h,  •' according  to  the  legal 
rule  for  ajjplying  j)artial  payments,  and  with  the  rents  received 
by  Adams  since  he  went  into  possession." 

From  this  decree  Adams  appeals,  and  here  assigns  as  error 
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the  allowance  of  the  amendment  to  the  bill,  the  overruling  of 
his  demurrers,  and  the  linal  decree  granting  relief. 

GuxTER  (fe  Blakey,  for  appellant. — The  original  bill,  in  each 
of  its  aspects  or  phases,  affirms  the  validity  of  the  sale  under 
the  mortgage,  and  seeks  relief  on  the  ground  of  usury,  charg- 
ing that  Adams  had  notice  thereof,  and  on  the  terms  of  the 
written  agreement  signed  by  Joseph,  charging  Adams  with 
notice  of  it  also ;  while  the  amendment,  striking  out  the  12th 
paragraph  of  the  original  bill,  seeks  to  set  aside  the  sale  on  the 
ground  of  fraud.  These  different  reliefs  are  inconsistent  and 
antagonistic,  and  rendered  the  whole  bill,  as  amended,  subject 
to  the  grounds  of  demurrer  specially  assigned.  If  a  decree 
pro  confe^sso  had  been  taken  under  the  l)ill  as  amended,  what 
relief  would  have  been  granted  to  the  complainant  ?  AVould 
the  sale  have  been  affirmed,  or  set  aside  on  the  ground  of  fraud  ? 
The  amendment  made  a  new  and  different  case,  and  ought  not 
to  have  been  allowed ;  and  having  been  allowed,  the  whole  bill 
was  demurrable. — Charles  v.  Duhose,  29  Ala.  367 ;  I^itts  v. 
Powledge^  56  Ala.  150 ;  Micou  v.  Ashiirst,  55  Ala.  607. 

2.  The  only  tender,  or  offer  to  redeem,  either  alleged  or 
proved,  was  under  the  written  agreement  with  Joseph,  claiming 
that  Adams  was  bound  by  it.  Bat  Adams  denied  all  knowledge 
of  that  agreement,  and  there  is  no  proof  of  any  notice  to  him  ; 
and  the  amended  bill,  seeking  to  set  aside  the  sale  on  the  ground 
of  fraud,  repudiates,  at  least  by  implication,  any  claim  to  relief 
founded  on  that  agreement. 

3.  Xo  fraud  can  be  imputed  to  Adams,  on  the  facts  proved 
in  relation  to  his  purchase  at  the  sale.  He  did  Tiot  make  tlie 
sale  as  agent,  and  his  agency  did  not  disqualify  him  from  l)e- 
coming  the  purchaser.  lie  was  under  no  oljligation  to  buy  and 
hold  for  Sayre,  ajid  might  lawfully  protect  himself  by  buying 
in  the  property,  allowing  Sayre  to  redeem  under  the  terms  pre- 
scribed by  the  statute.  The  agreement  between  him  and  Joseph, 
as  disclosed  by  the  testimony,  had  in  it  no  element  of  fraud, 
and  was  not  contrary  to  any  principle  of  pul^lic  policy.  If 
Joseph  had  any  right  to  bid  at  the  sale,  which  is  denied,  he  was 
not  bound  to  make  the  property  bring  more  than  the  amount 
of  his  debt;  and  this  was  effected  by  tlie  agreement,  while  it 
prevented  any  "by-bidding"  on  his  part  at  the  expense  of 
Adams,  but  allowed  full  and  fair  competition  by  all  other  per- 
sons.— Haynes  v.  Crutchjield,  7  Ala.  lsi»;  Dearmdn  v.  Dear- 
w«/i.,  4  Ala.  521 ;  Kearney  v.  Taylor,  15  Howard,  607,  and  cases 
cited. 

Troy  &  Tompklvs,  contra. — 1.     Tlie  bill  is,  in  substance,  that 

Adams  bought  subject  to  the  agreement  between  complainant 
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and  Joseph,  and  therefore  complainant  is  entitled  to  redeem  ;  or, 
if  this  is  not  true,  that  complainant  is  entitled  to  set  aside  the 
sale  and  redeem,  on  account  of  the  agreement  hetween  Adams 
and  Joseph.  Under  either  of  these  aspects,  the  relief  granted 
the  complainant  would  be  substantially  the  same — that  is,  he 
would  be  let  in  to  redeem,  on  payment  of  the  amount  due  on 
the  note,  with  legal  interest,  after  crediting  him  with  the  rents 
received  by  Adams ;  and  it  can  make  no  diflference  whether  he 
is  entitled  to  relief  by  contract,  or  by  operation  of  law. — PitU 
V.  PowUdge.,  56  Ala.  150 ;  Davies  v.  Otty^  2  DeGex,  J.  ik  S. 
238 ;  Story's  Equity  Pleadings,  §  42. 

2.  The  agreement  between  Adams  and  Joseph,  under  which 
the  former  l^ecame  the  purchaser  at  the  mortgage  sale,  was  a 
fraud  on  the  complainant's  rights,  which  entitles  him  to  set 
aside  the  sale. — Doolin  v.  ir«m,  6  Johns.  194 ;  Jones  v.  Caswell, 
3  Johns.  Cas.  29 ;  Wilhar  v.  Hovj,  8  Johns.  444 ;  Thompson  v. 
Do/vies,  13  Johns.  112;  Loydv.  Malone,  23  Illinois,  48;  Atche- 
son  V.  Malone,  43  X.  Y.  149  ;  WJieeler  v.  Wheeler,  5  Lans. 
N.  Y.  357. 

SOMERYILLE,  J.— It  is  settled  in  our  practice,  that  a  bill 
in  equity  may  be  framed  with  a  double  aspect,  embracing  alter- 
native averments,  provided  that  each  aspect  entitles  the  com- 
plainant to  sul)stantially  the  same  relief,  and  the  same  defenses 
are  applicable  to  each. —  Gordon's  Adm''r  v.  Boss,  63  Ala.  363; 
Micou  V.  Ashurst,  55  Ala.  607.  If  the  causes  of  action  pre- 
sented are  so  distinct  as  to  require  inconsistent  and  repugnant 
reliefs,  and  dilfei'ent  defenses,  the  bill  is  demurrable  on  the 
ground  of  multifariousuess. 

And  under  the  provisions  of  section  3788  of  the  Code  of 
1876,  any  defect  in  the  frame  of  a  bill  may  be  amended,  so  as 
to  meet  any  state  of  evidence  authorizing  relief;  unless  it  makes 
an  entirely  new  case,  or  is  tantamount  to  a  radical  departure 
from  the  case  made  by  the  original  bill,  or  operates  as  an  entire 
change  of  parties. — Pitts  v.  Powledge,  56  Ala.  147. 

Complainant's  bill  was  not  obnoxious  to  these  objection*;,  at 
any  rate  after  the  amendment  authorized  l)y  the  chancellor. 
In  each  aspect,  it  seeks  to  avoid  the  sale  made  under  the  execu- 
tion of  the  power  in  the  mortgage  to  Joseph,  and  to  redeem 
the  property — in  the  one  alternative,  under  the  terms  of  an 
alleged  agreement ;  and  in  the  other,  according  to  terms  im- 
posed by  law.  The  relief  thus  aiforded,  in  the  two  alternatives 
presented,  are  similar,  if  not  identical  in  kind,  and  are  certainly 
not  repugnant  in  their  nature. 

The  offer  .of  complainant  to  do  equity  was,  under  the  cir- 
cumstances, sufficient.  He  averred  his  ignorance  of  the  amount 
bid  by  Adams  at  the  sale,  his  unsuccessful  a])]>lication  to  the 
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latter  for  an  accounting  with  him,  and  an  offer  to  redeem  by 
paying  what  was  due  him. — Eslava  v.  Cramptori,  61  Ala.  507 ; 
Rogers  v.  To/'hut,  58  Ala.  523 ;  Gunn  v.  Brantley^  21  Ala. 
633.  He  also  accompanied  the  averment  of  usury  with  the 
requisite  offer  to  pay  the  principal  of  the  debt,  with  legal 
interest. —  Uhlf elder  v.  Carter'' s  Adin'^r^  64  i\.la.  527. 

The  relation  of  Adams  towards  the  complainant,  Sayre.  was 
clearly  a  iiduciary  one.  He  was  Sayre's  agent,  having  the  con- 
trol and  possession  of  the  mortgaged  property,  and  performing 
the  duty  of  managing  and  renting  the  same,  collecting  rents, 
and  paying  taxes  and  insurance.  He  was  also  the  authorized 
agent  of  Sayre,  the  mortgagor,  to  effect  a  sale  of  the  property. 
He  resided  in  the  city  of  Montgomery,  where  the  property  was 
situated,  while  his  principal  resided  some  distance  from  the 
city,  in  the  country.  Such  an  agency  carries  witli  it  the  duties 
exacted  by  law  from  fiduciarv  characters. — Zetelle  v.  flyers, 
19  Gratt.  62;  Ewell's  Evans  "on  Agency,  249,  note  2.  The 
agent  is  not  permitted  to  traffic  with  the  subject-matter  of  his 
agency,  without  the  consent  of  his  principal,  so  as  to  reap  a 
profit  for  himself.  When  he  undertakes  to  manage  in  a  par- 
ticular matter  for  another,  he  impliedly  undertakes  not  to 
manage  for  himself.  It  is  contrary  to  well-estaljlished  princi- 
ples of  equity,  to  permit  an  agent  to  purchase  an  interest  in 
property  when  he  has  any  duty  devolved  on  him  inconsistent 
with  the  character  of  a  purchaser. — Grumley  v.  Wehh,  -44  Mo. 
44 ;  Saltniarsh  v.  Beene^  4  Port.  283.  The  appellant  was  the 
agent  of  the  mortgagor  to  sell  the  property,  and  this  relation- 
ship imposed  on  him  the  manifest  duty  of  oljtaining  for  it  the 
highest  available  price.  The  procurement  of  Joseph  not  to 
bid  against  him  at  the  mortgage  sale,  was  an  obvious  infraction 
of  this  duty." — Ewell's  Evans  on  Agency,  pp.  272,  275. 

We  cannot  see  that  the  chancellor  has  erred  in  decreeing 
relief  to  the  complainant,  or  in  announcing  the  principles  on 
which  the  account  between  the  parties  should  be  stated.  Let 
the  decree  be  affirmed. 


Martin  v.  Ellerbe's  Adni'r. 

Action  hy  Surety  on  Administration  Bond.,  against  Personal 
Representative  of  Deceased  Principal. 

1.     Administration   bond;   liahility   of   sureti/,    on   death    of  principal 
without  settlement. — On  the  death  of  an  administrator,  not  having  made 
Vol.  lxx. 
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a  final  Hottlement  of  the  trust,  the  liability  of  the  Hurety  on  his  otiicial 
bond  is  not  contin.ireiit,  or  conditional — dependent  on  a  judicial  ascertain- 
ment of  the  state  of  his  accounts ;  nor  would  the  surety  be  bound  In-  any 
judicial  proceedinj;  to  compel  a  settlement  of  the  accounts  of  his  deceased 
principal,  except  Ijy  a  bill  in  e<iuity  to  winch  he  was  nunle  a  i)arty. 

2.  S(imi';  Implii'd  proniixp  of  imlemniti/  to  SHreti/. — The  promise  of 
indenmity,  which  the  law  implies  as  between  the  principal  and  his 
surety,  spriuf's  out  of  the  relation  existing  between  them  so  soon  as  it  is 
formed,  and  does  not  arise  from  the  subsequent  discharge  by  the  surety 
of  a  liability  or  default  of  the  principal ;  such  .subseciuent  payment  only 
fixing  the  measure  of  damages  he  has  sustaine<l,  and  the  amount  neces- 
.sary  to  l)e  reimbursed  for  his  full  indenmity. 

8.  SdtiH';  jxii/iiiciit  1)1/  snrtti/  icithoat  unit. — The  surety  ma\'  discharge 
Ids  liability  without  suit,  unless  warned  by  his  princij)al  not  "to  do  so,  or 
nidess  the  liability  is  ma<le  dependent  on  the  creditor's  obtaining  judg- 
ment, and  he  may  so  pay  a  liability  or  demand  which  is  purely  equitable  ; 
l)Ut,  in  so  doing,  he  assumes  the  burden  of  proving,  as  against  the  prin- 
cii)al  or  his  estate,  the  liability  and  its  amount,  and  can  not  recover 
beyond  the  amount  wliich  the  creditor  might  have  recovered  against  him 
and  his  principal. 

4.  Siniw;  jxtiinicnt  of  i'(juitot>le  (h'liiand. — If  the  demand  paid  by  the 
surety  was  purely  equitable,  involving  the  settlement  of  comiilicated 
accounts,  on  which  the  creditor  could  not  have  maintained  an  action  at 
law,  his  claim  for  reimbursement  by  his  princi{)al  is  purely  a  legal  de- 
mand, notwithstanding  the  character  of  the  evidence  which  may  be 
necessary  to  sustain  it ;  and  his  only  remedy,  in  the  absence  of  special 
circumstances,  is  an  action  for  money  paid. 

r>.  Saint';  iHii/nwitt  'm  compromise. — Since  the  right  of  the  surety,  as 
against  the  principal  or  his  estate,  is  to  indenmity  only,  he  can  in  no 
case  recover  more  than  the  amount  actually  paid  by  him,  though  it  was 
paid  in  compronnse  of  a  greater  liability;  but  the  liability  of  the  prin- 
cipal can  not  b(^  increased  by  any  compromise  efrected  by  the  surety, 
unless  maile  in  ignorance  of  matters  which  lessen  the  liability,  and  which 
he  could  not  by  reasonal)le  diligence  ascertain. 

().  I'ririlif  hetirt'cn  udiiiini.'itrator  in  chief  and  his  .'<nfre.<.>sor;  lion:  fur 
nctx  and  admissiom^  of  former  are  conelusire  on  the  latter. — There  is  no 
technical  privity  between  an  administrator  in  chief  and  a  succeeding 
administrator  de  honi.f  non,  luid  the  acts  or  admissions  of  the  former,  an<i 
judgments  against  him-,  are  neither  conclusive  nor  adnussihle  against  the 
latter;  yet  an  administrator  de  }>unis  non  is  bound  and  concluded  by  the 
rightful  administration  of  his  predecessor — by  all  acts  done  within  the 
line  of  his  duty  and  authority,  which  are  not  tainted  with  fraud;  not 
only  by  all  completed  acts  of  administration,  but  by  all  matters  of  evi- 
dence that  wouM  affect  creditors,  legatees  and  distril)Utees. 

7.  Juilf/ment  at/ainat  admini.^trator  in  chief;  adinissil>Hiti/  against  snc- 
cerdin/j  adminisitratnr. — A  decree  in  chancery  against  the  piTsonal  repre- 
.seiitative  of  a  deceased  ailministrator,  and  the  surety  on  the  ofhcial 
bontl  of  such  deceased  administrator,  to  compel  a  settli-ment  of  his 
administration,  having  been  i)aid  by  the  surety,  is  admissible  evidence 
in  his  favor,  in  a  subsequent  action  against  the  administrator  de  hi, nix 
naa  to  recover  the  money  so  paiil,  for  the  purpose  of  showing  his  lialiility, 
and  also  his  relation  to  his  deceased  principal  ;  alth(jugh  the  amount  was 
fixed  by  consent,  under  a  reference  to  the  register. 

Appeal  from  tlie  City  Court  of  Sehna. 

Tried  before  tlie  Hon.  Joxa.  Hakalso.v. 

This  action  was  bronglit  by  Atlas  J.  Martin,  against  Sanuiel 
W.  Pegues,  as  the  achninistrator  de  honi.'i  f)on  of  the  estate  of 
Alexander  W,  Ellerbe,  deceased ;  and  was  coiuineneed  on  the 
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3d  August,  1878.  The  first  count  in  the  complaint  was  in  the 
form  of  a  common  count  for  money  paid,  claiming  $4,000  for 
money  "  paid  by  plaintiff  for  defendant's  said  intestate,  at  his 
request,  on,  to- wit,  February  23d,  1873,  and  divers  other  days 
thereafter,  with  the  interest  thereon ;"  and  the  third  count  was 
as  follows :  "  3.  Plaintiff  also  claims  of  defendant,  as  admin- 
istrator as  aforesaid,  the  further  sum  of  8-1,000;  for  that 
whereas,  heretofore,  to- wit,  on  the  12th  February,  1864,  in  the 
life-time  of  defendant's  said  intestate,  he,  the  said  intestate, 
was  duly  appointed  by  the  Probate  Court  of  Dallas  county, 
Alabama,  the  administrator  de  hmiis  iion  of  the  estate  of  Alljert 
Waller,  deceased,  and  then  and  there  gave  bond  as  such  admin- 
istrator, in  the  sum  of  8200,000,  for  the  faithful  discharge  of 
his  duties  as  such  administrator;  and  the  plaintiff  and  one 
Joseph  P.  Strother  became  his  sureties  on  said  bond,  and  duly 
executed  the  same  as  such  sureties;  which  bond  was  duly  ap- 
proved and  accepted  by  the  judge  of  said  Probate  Court,  and 
said  intestate  thereupon  duly  qualified  as  adn)inistrator  as  afore- 
said, and  entered  upon  the  discharge  of  his  duties  as  such,  and, 
upon  the  faith  of  said  bond,  took  possession  of  all  the  property 
of  the  estate  of  said  Albert  Waller,  deceased,  remaining  unad- 
ministered  in  the  State  of  Alabama,  and  continued  to  act  as 
such  administrator  from  the  day  of  his  appointment  until  his 
death,  to- wit,  on  or  about  the  5th  April,  1865.  And  whereas, 
afterwards,  to-wit,  on  April  9th,  1873,  a  final  settlement  of  said 
intestate's  administration  on  the  estate  of  said  Waller  was  duly 
had  and  made  in  the  Chancery  Court  of  Dallas  county,  Ala- 
bama; said  court  having  theretofore,  to-wit,  on  9th  January, 
1867,  by  a  bill  of  complaint  duly  filed  therein  by  the  then 
administrator  de  honis  noii  of  said  'Waller's  estate,  against 
Catherine  B.  Ellerbe,  the  then  administratrix  of  the  estate 
of  said  Alexander  W.  Ellerbe,  deceased  (but  who  has  since 
departed  this  life,  and  said  defendant  has  been  appointed 
administrator  as  aforesaid),  and  against  said  plaintiff  and 
others,  obtained  jurisdiction  of  the  estate  of  said  Waller, 
and,  at  the  time  of  said  final  settlement,  having  jurisdiction 
thereof,  and  of  said  intestate's  administration  thereon ;  and  on 
said  final  settlement  it  was  ascertained,  adjudged  and  decreed, 
by  the  said  Chancery  Coui*t,  that  defendant's  intestate  w^,  on 
the  21th  February,  1873,  indebted  to  the  estate  of  said  Waller, 
on  account  of  his  administration  on  said  estate,  in  the  sum  of 
85,000  ;  and  said  plaintiff  was  a  party  defendant  to  said  l)ill  of 
complaint,  and  was  bound  by  the  decrees  and  proceedings  in 
said  cause,  and  was  liable  as  surety  as  aforesaid  to  pay  said  sum 
of  85,000.  And  whereas  the  said  indebtedness  of  85,000,  ow- 
ing by  defendant's  said  intestate  to  the  estate  of  said  AValler,  as 
ascertained  and  decreed  by  said  Chancery  Court,  was,  on,  to- 
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wit,  the  24th  Feljriiary,  1873,  settled  bv  and  between  said  Cath- 
erine B.  Ellerbe,  as  the  then  administratrix  of  tlie  e.state  of  said 
defendant's  intestate,  the  said  plaintiff,  the  said  J.  P.  Strother, 
and  C.  A.  C.  Waller  as  the  then  administrator  de  honis  non  of 
said  Albert  Waller's  estate,  by  paying  to  tlie  said  Waller  in 
cash,  on  the  day  aforesaid,  the  sum  of  ^1,CC6.G6,  and  by  exe- 
cuting, together  with  one  J.  Alex.  Ellerbe,  their  two  i)romisso- 
ry  notes,  of  date  last  aforesaid,  each  for  the  sum  of  81.f><^)6.66, 
bearing  interest  from  date,  one  payable  on  the  1st  January. 
1874,  and  the  other  on  the  1st  January,  1875;  all  of  which 
was  done  by  and  with  the  consent  of  the  said  Catherine  B. 
Ellerbe,  the  then  administratrix  of  the  estate  of  defendant's 
said  intestate,  and  at  her  request ;  and  said  notes  were  after- 
wards fully  paid  and  satisfied.  And  said  plaintiff  avers,  that 
of  the  said  cash  })ayment  of  SI, 660.66,  mode  on  the  24th  Feb- 
ruary, 1873,  he  paid  to  the  said  C.  A.  C.  Waller,  as  the  admin- 
istrator de  horns  no?i  of  said  Albert  AVallcr's  estate,  the  sum  of 
$833.33 ;  and  that  plaintiff  paid  to  him,  on  the  said  two  notes 
made  and  given  in  settlement  of  said  indebtedness  as  aforesaid, 
the  following  sums  of  money,  and  at  the  dates  following,  to- 
wit,"  specifying  them;  "  and  that  said  payments  were  made  for 
and  on  account  of  defendant's  said  intestate,  and  l)y  reason  of 
his  liability  as  aforesaid.  Yet  the  said  Catherine  B.  Ellerbe,  as 
the  administratrix  of  the  estate  of  said  A.  W.  Ellerbe,  in  her 
life-time,  and  the  said  defendant  have  not  as  yet  paid  the  said 
sums  of  money,  or  any  part  thereof,  though  often  requested 
so  to  do,"  etc. 

The  defendant  demurred  to  this  special  count,  assigning  the 
following  as  grounds  of  demurrer:  "1,  That  said  count  does 
not  show  any  cause  of  action  against  this  defendant.  2.  That 
said  count  does  not  show  that  plaintiff  paid  the  money,  for  the 
recovery  of  which  this  action  is  brought,  for  or  on  account  of 
any  debt  or  liability  of  the  estate  of  said  A.  W.  Ellerl)e.  3. 
That  said  count  does  not  show  that  the  money  sued  for  was 
paid  at  the  request,  or  for  the  use  of  the  said  A.  W.  Ellei'be. 
or  at  the  request,  or  for  the  use  of  any  one  authorized  to  bind 
his  estate,  or  this  defendant  as  his  personal  representative.  4. 
Thfit  said  count  shows  that  the  fact  and  amount  of  the  liability 
of  the  estate  of  the  said  A.  W.  Ellerbe,  in  said  chanceiy  suit, 
was  ascertained  and  fixed  by  the  agreement  and  consent  of  the 
said  Catherine  B.  Ellerbe,  who  had  no  authority  to  bind  the 
estate  of  said  A.  W.  Ellerbe,  or  this  defendant ;  and  said  agree- 
ment was  made,  and  the  amount  agreed  on  settled,  before  said 
decree  was  rendered,  and  the  same  was  rendered  m  juirsuance 
to  said  agreement.  5.  Said  count  shows  that  neither  the  admis- 
sion, agreement  or  consent,  or  the  request  of  the  said  Catherine 
B.  Ellerbe,  upon  which  said  payments  were  made,  or  the  decree 
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rendered  in  said  cause,  is  binding  on  the  estate  of  the  said  A. 
W.  Ellerbe,  or  on  this  defendant  as  his  administrator.  6.  Said 
count  fails  to  show  that  the  estate  of  the  said  A.  W.  Ellerbe 
was  indebted  to  the  estate  of  said  Albert  Waller.  7.  Said  count 
fails  to  show  that  plaintiff  paid  any  debt,  or  any  part  of  any 
debt,  of  the  estate  of  said  A.  W.  Ellerbe.  8.  Plaintiff  seeks,  in 
and  by  said  count,  to  recover  a  sum  of  money  paid  by  him  as 
the  surety  of  the  said  A.  W.  Ellerbe,  on  his  bond  as  adminis- 
trator of  the  estate  of  said  Albert  Waller,  and  fails  to  show  any 
indebtedness  of  said  Ellerbe,  or  of  his  estate,  to  the  estate  of 
said  Albert  Waller,  or  any  liability  of  the  plaintiff  as  such 
surety.  9.  Said  count  fails  to  show  any  breach  of  the  bond  of 
the  said  A.  W.  Ellerbe  as  the  administrator  of  said  Albert 
Waller's  estate,  or  any  default  or  devastavit  on  the  part  of  said 
A.  W.  Ellerbe  as  said  administrator." 

The  court  sustained  the  demurrer,  and  the  plaintiff  then  tiled 
an  additional  count,  numbered  4,  which  set  out  the  appointment 
of  said  A.  W.  Ellerbe  as  the  administrator  de  honis  non  of  the 
estate  of  said  Albert  Waller,  the  execution,  acceptance  and  ap- 
proval of  his  bond,  with  plaintiff  and  J.  P.  Strother  as  his 
sureties,  his  entrance  on  the  discharge  of  his  duties  on  the  faith 
of  the  bond,  taking  possession  of  all  the  property  of  the  estate 
remaining  unadministered,  and  continuing  to  act  as  administra- 
tor until  his  death  on  5th  April,  1S65,  as  in  the  3d  count,  and 
then  proceeded  thus :  '•  And  wliereas,  the  defendant's  said  in- 
testate, while  lie  was  the  administrator  of  said  Waller's  estate, 
and  as  such  administrator,  became,  and  was  at  the  time  of  his 
death,  indebted  to  the  estate  of  said  Waller  in  a  large  sum  of 
money,  to-wit,  in  the  sum.  of  85,000,  and  being  so  indebted,  the 
said  plaintiff  and  the  said  Strother  became  liable  therefor  on 
the  aforesaid  bond  to  said  Waller's  estate.  And  whereas,  after- 
wards, to-wit,  on  9th  April,  1873,  a  final  settlement  of  the  ad- 
ministration of  defendant's  said  intestate  on  said  Waller's  es- 
tate was  duly  had  and  made  in  the  Chancery  Court  of  Dallas 
county,  Alabama ;  said  court  having  theretofore,  to-wit,  on  9tli 
January,  1867,  by  a  bill  of  complaint  therein  duly  filed  by  the 
administrator  de  bonis  non  of  said  Waller's  estate,  against  Cath- 
erine B.  Ellerbe,  the  then  administratrix  of  said  A.  W.  Ellerl^e's 
estate  (but  who  has  since  departed  this  life,  and  said  defendant 
has  been  appointed  administrator  f7(?Z'W?/«?iw<  as  aforesaid),  and 
against  said  plaintiff  and  others,  obtained  jurisdiction  of  the 
estate  of  said  AValler,  and,  at  the  time  of  said  final  settlement, 
having  jurisdiction  thereof,  and  of  the  administration  of  de- 
fendant's said  intestate  thereon  ;  and  upon  said  final  settlement 
it  was  ascertained,  adjudged  and  decreed  by  the  said  Chancery 
Court,  that  defendant's  said  intestate  was,  on  the  2-itli  I'ebruary, 
1873,  indebted  to  the  estate  of  said  Albert  AValler,  on  account 
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of  his  said  administration  on  said  estate,  in  the  siiin  of  s5,(>0(»; 
and  the  said  plaintilf  was  a  party  defendant  to  said  hill  of  coin- 
phiint,  and  was  bound  hy  tlie  decrees  and  proeeedintjs  in  said 
cause,  and  was  hable  as  surety  as  aforesaid  to  pay  said  sum  of 
§5,000.  And  whereas  defendant's  said  intestate  was.  on  said 
24th  February,  1878,  indebted  to  said  All)ert  Waller's  estate, 
on  account  of  his  said  administration  thereon,  in  the  sum  of 
§5,000,  and  pkintiif  was  liable,  as  surety  on  theafoi-esaid  bond, 
to  ])ay  said  estate  said  sum  of  fS5,0()(>;  and  whereas,  on.  to-wit. 
24:th  February,  1878,  said  indebtedness  of  s5,0<>0,  due  and 
owing  by  defendant's  said  intestate  to  said  Wallei-'s  estate,  was 
settled  by  and  between  said  Catherine  H.  Ellerl)e,  as  the  ad- 
ministratrix of  the  estate  of  defendant's  said  intestate,  the  said 
plaintiff,  the  said  J.  P.  Strother,  and  C.  A.  0.  Waller  as  the 
administrator  de  bonis  mm  of  said  All>ert  Waller's  estate,  by 
paying  to  the  said  C.  A.  C.  Waller  the  sum  of  ^l.Ortfi.Of;  in 
cash  on  the  day  aforesaid,  and  by  the  said  })laintilf,  Stiother, 
and  Catherine  B.  EUerbe,  together  with  one  J.  Alex.  Ellerbe, 
executing  their  two  promissory  notes,"  etc..  descril)ing  them  : 
and  the  count  then  proceeded,  to  the  end,  in  the  same  words  as 
the  third  count. 

The  defendant  demurred  to  this  count,  assigning  the  same 
grounds  of  demurrer  as  to  the  third,  and  the  following  in  addi- 
tion :  "  1.  Said  count  shows  that  the  indebtedness  of  said  A. 
W.  Ellerbe's  estate  to  the  estate  of  said  Albert  Waller,  which 
was  paid  by  the  plaintiff,  arose  out  of  said  A.  W.  Ellerbe's 
administration  on  said  Waller's  estate,  and  fails  to  show  that 
any  settlement  has  ever  been  made  of  said  administration,  or 
that  the  amount  or  fact  of  said  debt  has  ever  l)een  ascertained 
in  any  manner  which  was  l)inding  on  this  defendant.  2.  Said 
count  fails  to  show  that  the  fact  or  amount  of  said  indebted- 
ness of  A.  AV.  Ellerbe,  or  his  estate,  to  said  W;dlei"'s  estate,  has 
ever  been  ascertained  in  a  manner  which  is  binding  on  this  de- 
fendant, and  does  not  show  that  this  court  has  jurisdiction  to 
ascertain  either.  3.  Said  count  shows  that  the  indebtedness, 
which  plaintiff"  claims  to  have  paid,  arose  out  of  said  A.  W. 
Ellerbe's  administration  on  said  Albert  Waller's  estate;  that  the 
agreement  and  decree,  l)v  which  the  same  is  alleged  to  have 
been  settled,  are  not  binding;  on  this  defendant ;  and  that  this 
court  has  no  jurisdiction  to  make  such  settlement,  (»r  to  ascer- 
tain or  fix  the  fact  or  amount  of  such  indel)tedness."  The 
court  sustained  the  demurrer  to  this  count,  also;  and  the  de- 
fendant having  pleaded,  to  the  first  count,  the  general  issue  and 
the  statute  of  non-claim,  issue  was  joined  on  those  pleas ;  and 
a  jury  having  been  waived,  the  cause  was  submitted  to  the 
decision  of  the  presiding  judfife,  "under  the  pi-ovisions  of  the 
statute  establishing  the  City  Court  of  Selma." 
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On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
proved  that,  on  the  12th  of  February,  1864,  letters  of  adminis- 
tration de  honis  non  on  the  estate  of  Albert  Waller,  deceased, 
were  duly  granted  by  the  Probate  Court  of  Dallas  county  to 
Alexander  W.  Ellerbe,  who  thereupon  gave  bond,  in  the  penal 
sum  of  1^200,000,  conditioned  as  prescribed  by  law  for  the 
faithful  discharge  of  his  duties  as  such  administrator,  with  J. 
P.  Strother  and  plaintiif  as  his  sureties ;  that  said  bond  was 
approved  and  accepted  by  the  probate  judge  of  said  county, 
and  the  administrator  thereupon  entered  upon  the  discharge  of 
the  duties  of  the  trust,  took  possession  of  all  the  property  be- 
longing to  the  estate  of  said  Waller,  and  continued  to  act  as 
administrator  until  on  or  about  5th  April,  1865,  when  he  died, 
intestate;  that  on  11-th  August,  1865,  letters  of  administration 
on  the  estate  of  said  A.  W.  Ellerbe  were  regularly  granted  by 
the  Probate  Court  of  said  county  to  Mrs.  Catherine  B.  Ellerbe, 
who  thereupon  qualified  as  such  administratrix,  and  continued 
to  act  in  that  capacity  until  her  death,  which  occurred  a  siiort 
time  before  the  commencement  of  this  suit ;  that  afterwards, 
to-wit,  on  10th  June,  1878,  letters  of  administration  de  honis 
non  on  said  EUerbe's  estate  were  granted  to  Pegues,  the  de- 
fendant in  this  suit,  who  was  administrator  when  the  suit  was 
brought ;  that  C.  A.  C.  AValler  was  appointed  by  said  Probate 
Court,  soon  after  the  death  of  said  A.  W.  Ellerbe,  as  the  ad- 
ministrator de  honis  of  Albert  Waller's  estate,  and  he  duly 
qualified  as  such  administrator ;  that  said  A.  W.  Ellerbe  never 
made  any  final  settlement  of  his  administration  on  Waller's 
estate,  and  no  final  settlement  of  his  said  administration  had 
ever  been  made  in  said  Probate  Court. 

"The  plaintiff  then  offered  in  evidence  a  transcript,  duly 
certified,  from  the  Chancery  Court  of  Dallas  county,  showing 
that,  on  the  9th  January,  1867,  the  said  C.  A.  C.  Waller,  as 
the  administratorVZ^  honis  of  Albert  Waller's  estate,  exhibited  in 
said  court  his  bill  of  complaint  against  Catherine  B.  Ellerbe,  as 
the  administratrix  of  said  A.  W.  EUerbe's  estate,  and  against 
plaintiff  and  said  J.  P.  Strother,  as  the  sureties  on  said  A.  W. 
EUerbe's  bond  as  administrator  of  said  Waller's  estate,  and 
against  the  heirs  of  said  Waller ;  setting  forth  facts  which  gave 
said  court  jurisdiction  to  finally  settle  said  A.  W.  EUerbe's  ad- 
ministration of  said  Waller's  estate,  and  praying,  with  other 
things,  that  said  court  might  take  jurisdiction  of  said  estate, 
and  that  said  estate  might  be  finally  settled  by  the  court,  and 
that  an  account  might  be  taken  of  said  EUerbe's  administration 
on  said  estate,  and  that  said  Catherine  B.  Ellerbe,  as  the  admin- 
istratrix of  said  A.  W.  EUerbe's  estate,  and  said  J.  P.  Strother 
and  the  plaintiff,  might  be  required  by  the  decree  of  said  court 
to  pay  to  said  C.  A.  C.  Waller,  the  complainant  in  said   bill, 
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wliatever  might  be  found  due  to  him  as  such  administrator,  on 
the  taking  of  said  account.  Said  transcrijjt  further  showed^ 
also,  that  the  said  parties  to  said  bill  were  reguhirlj  served  with 
process  in  said  cause;  and  that  the  said  Catherine  B.  Ellerbe, 
J.  P.  Strother  and  the  plaintiff  in  this  cause,  appeared  in  said 
Chancery  Court,  and  tiled  their  answers  to  said  bill  of  com- 
plaint, denying  the  equities  in  said  bill  against  them  ;  that 
afterwards,  by  its  decree  duly  entered,  said  court  took*  jui-isdic- 
tion  of  said  Waller's  estate,  as  prayed  in  and  by  said  bill  of 
complaint,  and  proceeded  to  administer  the  same;  and  that  on 
the  9th  April,  1873,  upon  proceedings  duly  liad  in  said  cause, 
the  register  of  said  court  re])orted,  by  consent  of  parties,  that 
there  was  due  from  said  A.  W.  Ellerbe's  estate  to  said  Waller's 
estate,  by  reason  and  on  account  of  said  Ellerbe's  administration 
on  said  estate,  the  sum  of  S^.5,0(H) ;  and  that  afterwards,  at  the 
April  term  of  said  court,  1873,  the  register's  said  report  was  in 
all  things  confirmed  by  the  court,  and  a  final  decree  in  said 
cause  then  and  there  rendered  by  said  court,  by  consent  of 
parties,  wherein  and  whei'cby  it  was  ordered,  adjudged  and  de- 
creed, that  said  Catherine  B.  Ellerbe,  as  tlie  administratrix  of 
said  A.  W.  Ellerbe's  estate,  and  the  said  J.  P.  Strother  and 
this  ])laintiff,  as  the  sureties  on  his  bond  as  administi'ator  of 
said  Waller's  estate,  pay  to  the  said  C.  A.  C.  ^\"aller,  as  the  ad- 
ministrator de  honis  non  of  said  estate,  the  said  sum  of  s.5,<iO(i, 
so  reported  by  the  register  as  aforesaid.  The  defendant  ob- 
jected to  the  introduction  of  said  transcript  as  evidence  against 
liim  in  this  cause,  on  the  ground  that  he  was  n<>t  a  j)arty  to  said 
cause  and  proceedings  therein  contained,  and  the  same  are  not 
binding  on  him,  and  not  admissible  as  evidence  against  him. 
The  court  sustained  said  objection,  and  exclude<l  said  transcript 
as  evidence,  on  tliis  single  ground;  to  which  ruling  of  the  court 
the  plaintiff  excepted. 

"The  plaintiff  then  offered  legal  and  ci)nn)etent  e\  idence, 
tending  to  show  that  said  A.  W.  Ellerbe  was,  at  the  time  of 
his  death,  indebted  to  said  Waller's  estate,  by  reason  and  on 
account  of  his  adnnnistration  upon  said  estate,  in  a  large  sum 
of  money,  to-wit.  in  the  sum  of- 5550,(M)0  ;  but  the  defendant 
objected  to  the  introduction  of  said  evidence,  on  the  ground 
that  said  court  had  no  jurisdiction  to  ascertain  and  determine 
the  indebtedness  and  liability  of  said  Ellerbe  to  said  estate  by 
reason  and  on  account  of  said  administration,  no  final  settlement 
of  said  administration  having  been  made  in  a  })roceeding  t(> 
which  said  defendant  was  a  party.  The  ccjurt  sustained  said 
objection,  and  refused  to  allow  said  evidence  to  be  introduced: 
to  which  ruling  the  ])laintiff  excepted.  The  plaintifl"  then 
offered  legal  and  competent  evidence,  tending  to  prove  that, 
after  the  rendition  of  said  chancerv  decree  above  described,  he 
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and  the  said  J.  P.  Strother  fully  paid  and  satisfied  said  decree ; 
that  he  paid  one-half  thereof,  with  interest,  and  said  Strother 
paid  the  other  half ;  that  he  paid  8600  on  said  decree  on  the 
23d  Xovember,  1S76,  s300  on  the  22d  October,  1877,  S300  on 
the  4th  Febrnary,  1878,  and  $171  on  the  21st  March,  1878. 
But  the  defendant  objected  to  the  introduction  of  this  evidence, 
and  each  part  thereof,  on  the  ground  that  he  was  not  bound  by 
said  decree,  not  having  been  a  party  to  said  cause,  and  the  pay- 
ment thereof  by  plaintiff  gave  him  no  right  to  sue  defendant 
in  this  court  for  the  money  so  paid.  The  coui-t  sustained  the 
objection,  and  excluded  said  evidence ;  to  which  the  plaintiff 
excepted. 

"  This  being  all  the  evidence  offered,  the  court  found  the 
issues  in  favor  of  the  defendant,  and  rendered  judgment  for 
the  defendant; -and  the  plaintiff  excepted  to  said  judgment." 

The  several  rulings  of  the  court  on  the  jjleadings  and  evi- 
dence, and  the  judgment  rendered,  are  now  assigned  as  error. 

The  case  was  decided  in  February,  1881 ;  but  the  original 
opinion  has  been  lost,  and  the  case  is  now  reported  from  the 
certilied  copy  of  the  opinion  sent  to  the  court  below. 

Peitl'S,  Dawson  ct  Tillman,  for  appellant. 

White  »fe  White,  contra.     (Xo  briefs  on  file.) 

BPJCKELL,  C.  J.— The  death  of  Ellerbe  terminated  the 
trusts  of  his  administration  of  the  estate  of  Waller,  for  tlie  due 
and  faithful  performance  of  which  the  aj^pellant  was  lial)le  as 
his  surety,  according  to  the  tenor  and  effect  of  the  bond  into 
which  they  had  entered.  As  surety,  the  appellant  was  bound 
to  pay  whatever  liability  then  rested  on  Ellerlje  as  administra- 
tor. His  liability  was  not  contingent,  or  conditional :  it  did  not 
depend  upon  a  judicial  ascertainment  of  the  state  of  Ellerbe's 
accounts,  by  a  suit  in  any  court. — Fretwell  v.  McLemore,  52 
Ala.  124  ;  McDowell  v.  Jones,  58  Ala.  25.  A  settlement  of  the 
administration  in  the  Coui-t  of  Probate,  made  between  the  ad- 
ministrator of  Ellerbe  and  the  administrator  de  hon  is  non  of 
Waller,  or  with  the  distnbutees  of  Waller,  would  not  have  been 
evidence  against  the  appellant.  As  to  him,  it  would  have  been 
res  inter  alios  acta  ;  and  a  decree  in  a  court  of  equity,  in  a  suit 
against  the  personal  representative  of  the  principal,  for  a  settle- 
ment of  the  administration,  to  which  the  appellant  was  not 
made  a  party,  would  not  have  been  evidence  against  the  appel- 
lant. Neither,  as  to  him,  would  have  fixed  and  ascertained  the 
defaults  of  the  principal,  for  which  he  was  bound  to  answer. 
Jenkins  v.  Gray,  16  Ala.  100;  Gray  v.  Jenkiiu,  24  Ala.  516; 
Howard  v.  HovKird,  26  Ala.  682;  htc/vall  v.  Banks,  10  Wall. 
Vol.  lxx. 
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583.  Tlie  sureties  of  an  administrator,  or  executor,  in  tlie 
absence  of  fraud  or  collusion,  are  bound  by  judgments  ov  de- 
crees rendered  afjainst  their  j)rinci})al,  in  the  course  of  his  ad- 
ministration, as  they  are  bound  l)y  acts  he  is  required  by  law  to 
perform;  but  they  are  not  bound  by  jud<;ments  or  decrees 
against,  or  acts  done  by  the  ])ersonal  representative  of  the  jn-in- 
cipal,  for  whose  fidelity  tliey  have  not  promised  to  answer. 
There  is  no  remedy  which  can  be  pursued  against  the  surety  of 
an  executor  or  administrator,  after  the  death  of  the  j)rincipal,  to 
tix  liability  for  the  default  of  the  principal,  other  than  by  bill 
in  equity.  There  can  be,  after  the  death  of  the  principal,  no 
judicial  ascertainment  of  his  liability,  whicHi  would  be  evidence 
against  the  surety;  and  without  it,  no  action  at  law  on  the  bond 
could  be  maintained. 

The  princi])al,  from  the  moment  the  bond  was  executed,  was 
under  a  legal  liability  to  indemnify  the  surety — to  save  him 
harmless  from  all  loss  by  reason  of  any  breach  of  the  condition. 
The  lial)ility  does  not  arise  from  the  fact  that,  subsequently, 
the  surety  is  compelled  to  discharge  a  default  for  which  the 
principal  was  prinuirily  liable.  The  contract,  the  |)romise  of 
indemnity,  is  implied  by  the  law,  when  the  I'elation  of  princi- 
pal and  surety  is  formed.  A  subsequent  })ayment  by  tlie  surety, 
to  relieve  himself  from  liability,  simply  liecomes  the  measure 
of  damages  he  has  sustained  l)y  the  failui'e  of  the  ])rincipal  to 
keep  and  ]>erform  the  contract,  and  fixes  the  amount  necessary 
to  be  reimbursed  him,  in  order  to  his  full  indemnity. 

It  can  not  l)e  insisted,  that  a  surety  may  not  ])ay  the  del)t  of 
the  j)rineipal,  for  which  he  is  answerable,  without  awaiting  suit 
and  judgment,  if  such  is  not  the  term  and  stipulation  <»f  the 
contract.  If  his  liability  is  not  contingent  and  conditional. — de- 
pendent upon  the  common  creditor  obtaining  judgment  against 
Iiim  or  his  principal, — and  he  is  not,  for  some  good  reason, 
warned  by  the  principal  not  to  pay  without  suit,  it  would  be  a 
harsh  rule,  provoking  unnecessary  litigation,  to  compel  him  into 
a  suit,  the  burdens  of  which  he  may  l)ecomi)elled  to  bear,  in  ad- 
dition to  the  burden  of  the  common  obligation. — Mdnri  r. 
Ilefft'rmni^  13  Johns.  58;  Craiy  v.  Cralij^  '>  Rawle.  lU.  It  is 
not  important,  save  so  far  as  the  surety  may  be  involved  in  em- 
barrassment and  difficulty  of  making  proof,  that  the  measure  of 
his  liability,  and  that  of  the  principal,  is  dependent  uj)on  com- 
plicated accounts,  the  matter  of  exclusive  equitable  cognizance. 
as  between  the  principal  and  himself  as  sui'cty,  and  the  parties 
to  whom  they  are  bound.  If  he  deems  it  jiroper,  he  may  make 
an  adjustment  of  his  liability,  without  suit ;  and  if  he  shoidd 
pay  no  more  than  the  principal  is  justly  l)ound  to  ])ay.  the  lat- 
ter can  have  no  cause  to  complain  that  the  i)ayment  was  with- 
out suit,  relieving  him  from  additional  burden  of  costs.    AVhen, 
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by  the  default  of  the  principal,  the  surety  is  ni vol ved  in  liability, 
he  can  resort  to  any  measure  he  may  deem  best  adapted  to  his 
own  relief,  taking  care  that  he  does  not  increase  the  liability,  or 
detract  from  the  interests  of  the  principal. 

In  the  case  now  before  us,  in  consequence  of  the  death  of  the 
principal,  there  was  no  remedy  which  could  be  pursued  against 
the  surety,  by  those  having  rights  and  interests  in  the  adminis- 
tration, other  than  a  bill  in  equity ;  and  according  to  the  theory 
of  the  appellee,  and  on  which  the  ruling  of  the  City  Cout  was 
based,  in  that  suit,  no  decree  could  be  rendered,  which  would 
be  evidence  of  his  liability,  except  as  against  tlie  particular  rep- 
resenative  who  was  joined  with  him  in  the  suit.  No  good  rea- 
son can  be  assigned  for  compelling  the  surety  into  a  suit  of  that 
kind,  of  necessity  expensive  and  dilatory;  and  the  decree  in 
which,  while  binding  and  concluding  him,  is  of  the  inherent 
weakness  imputed  to  it,  in  its  operation  upon  the  estate  of  the 
principal,  which  ought  to  be  devoted  to  the  indemnity  and  re- 
lief of  the  surety.  Of  course,  if  the  fact  is  controverted,  when 
the  surety  seeks  to  recover  of  the  principal,  he  must  show  that 
he  has  discharged  the  debt,  or  the  liability  of  the  principal,  for 
which  as  surety  he  was  liable ;  and  he  can  recover  only  the 
amount  of  such  del)t  or  liability,  so  far  as  he  has  paid  it.  If 
he  pays  more  than  could  have  been  recovered  of  the  principal, 
he  is  entitled  to  recover  only  to  the  extent  of  the  principal's  lia- 
bility ;  unless  the  principal  may  have  been  discharged  from  lia- 
bility to  the  common  creditor  by  the  statute  of  limitations,  or 
other  defense,  which  the  surety  could  not  have  made  available 
for  his  own  protection. 

The  claim  of  the  surety  for  indemnity  from  the  principal, 
though  he  may  pay  and  satisfy  a  pure  equitable  demand  against 
the  principal,  of  M'hich,  as  between  the  common  creditor  and 
principal  and  surety,  a  court  of  equity  alone  would  have  had 
cognizance,  is  a  legale  not  an  equitable  claim.  The  surety  l)e- 
comes,  by  the  payment,  a  mere  simple-contract  creditor  of  the 
principal ;  and  his  only  remedy,  at  common  law,  was  an  action 
of  assumpsit  for  money  paid,  which,  though  not  in  name,  isin 
substance  preserv^ed  by  the  Code,  aud  the  only  remedy  he  can 
now  pursue,  unless  some  peculiar  circumstances  intervene  which 
would  give  a  court  of  equity  jurisdiction. — Sanders  v.  Wat-so/i, 
14  Ala.  198.  The  claim  of  the  surety  is  not  aifected  by,  and 
does  not  partake  of  tlie  nature  and  character  of  the  demand  of 
the  creditor  against  him  and  the  principal.  That  may  have 
been  a  specialty,  or  a  judgment,  but  the  claim  of  the  surety  is 
for  money  paid,  which  the  principal  ought,  for  his  ease,  to  have 
paid  in  discharge  of  the  primary  liability  resting  upon  him. 
When,  as  in  this  case,  a  court  of  equity  only  may  have  jurisdic- 
tion to  enforce  tlie  liability  of  principal  and   surety,  and  tiie 
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surety  pays  and  discharges  it,  his  only  claim  against  the  prin- 
cipal is  a  legal  claim  for  money  paid,  which  the  princii)al  is 
bound  to  pay,  because  of  the  implied  contract,  sj)ringiiig  up 
when  the  bond  was  executed,  that  he  would  indemnify  and  hold 
harmless.  If  the  payment  is  made  without  suit,  as  the  surety 
may  pay,  if  the  liability  of  the  principal  is  denied,  the  surety 
must  prove  it.  The  proof  may  involve  an  inquiry  into  all  the 
accounts  of  the  administration,  and  the  surety  nuiy  find  himself 
involved  in  more  or  less  of  embarrassment  and  difficulty  in 
establishing  the  liability ;  but  the  court  of  law  is  not  called  up- 
on to  exercise  equitable  jurisdiction.  The  jurisdiction  of  a 
court  of  equity  is  to  enforce  the  trusts  of  an  administration, — 
to  marshal  and  distril)ute  the  assets  to  whoever  is  equitably  en- 
titled to  receive  them.  In  the  exercise  of  the  jurisdiction,  there 
must  be  an  account  taken  of  the  assets,  and  an  audit  and  allow- 
ance of  the  vouchers  of  the  administrator.  Evidence  must  be 
heard  in  reference  to  these  matters,  or  the  jurisdiction  can  not 
be  fully  and  beneticially  exercised.  The  jurisdiction  of  a  court 
of  law  is  to  enforce  the  liability  of  the  principal  to  indemnify 
the  surety,  and,  in  enforcing  that  liability,  it  may  be  necessary 
to  receive  evidence  of  like  character  with  that  which  a  court  of 
equity  must  have  received  in  enforcing  the  trusts  of  the  admin- 
istration, and  in  marshalling  and  distributing  the  assets.  It  is 
not  the  character  of  evidence  which  inust  be  introduced,  that 
determines  the  jurisdiction  of  courts,  but  it  is  the  ends  and  pur- 
poses to  which  the  evidence  is  directed,  the  nature  of  the  claim 
or  demand  in  controversy,  and  the  judgment  which  must  be 
rendered. 

Laying  out  of  view,  for  future  consideration,  the  effect  of  the 
decree  rendered  against  appellant  and  the  administrator  in 
chief,  there  can  be  no  doubt  the  City  Court  erred  in  rejecting 
the  evidence  proposed  to  be  introduced,  tending  to  show  the 
amount  of  the  liability  of  the  deceased  principal  as  administra- 
tor, and  that  it  was  equal  to,  or  exceeded,  the  amount  the  ap- 
pellant paid  in  its  satisfaction.  The  introduction  of  the  evi- 
dence would  not  have  compelled  the  court  into  the  exercise  of 
equitable  jurisdiction,  or  to  the  rendition  of  any  other  than  a 
mere  personal  judgment,  of  the  same  nature  and  character  it 
would  have  rendered  in  any  action  strictly  ex  e<mtractn.  The 
determination  of  like  questions  with  those  which  a  court  of 
ecpiity  must  determine  in  the  exercise  of  its  jurisdiction,  it  may 
be,  tiie  court  must  have  determined  ;  but  it  is  not  iufre<[uent, 
and  is  of  necessity  the  case,  that  courts  of  law,  and  of  eijuity, 
determine  the  same  questions.  The  court  could  not  ]>ass  u])on 
and  determine  the  rights  a  court  of  equity  must  have  jiassed 
upon  and  determined  ;  and  this  it  was  not  invited  to  do.  But  it 
was  bound  to  determine  a  fact  and  right  the  court  of  e«piity 
Q9 
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could  not  determine — the  extent  of  the  liability  of  the  princi- 
pal to  the  siu'ety,  and  the  validity  of  the  claim  of  the  latter  to 
indemnity.  The  snrety,  unlike  distributees  or  legatees,  stands 
in  no  relation  of  trust  to  the  principal,  nor  does  the  j^rincipal 
bear  to  him  the  relation  of  a  trustee ;  and  it  is  this  relation 
which  lies  at  the  foundation  of  the  jurisdiction  of  a  court  of 
equity.  When  the  surety  pays  the  debt  of  the  principal,  the 
relation  is  that  of  debtor  and  creditor,  simply^  purely^  and  is 
legale  not  e^juitable,  whatever  may  have  been  the  relation  of  the 
principal  to  the  party  to  whom  the  surety  makes  payment. 

Whether  the  payment  made  by  the  surety  is  in  compromise, 
either  to  avoid,  or  to  terminate  litigation,  does  not  affect  his 
right  to  indemnity,  if  he  has  not  thereby  injured  the  principal 
— if  he  has  made  no  sacrifice  of  his  rights  and  interests.  What- 
ever may  be  the  actual  liabilitj^  of  the  principal,  though  it  nTay 
exceed  the  amount  the  surety  has  paid,  the  amount  of  that 
payment  is  the  measure  of  his  liability  to  the  surety;  and  if 
the  payment  is  in  excess  of  his  liability,  the  principal  can  not, 
if  the  payment  was  not  made  by  the  surety  in  ignorance  of 
matters  which  fessen  the  liability,  and  without  reasonal)le  dili- 
gence to  ascertain  them,  be  made  liable  for  more  than  his  real 
liability  to  the  common  creditor.  Throughout  the  whole  law 
of  the  relation  of  principal  and  surety,  and  in  all  their  duties 
to  each  other,  protection  of  the  surety  from  loss,  by  the  prin- 
cipal, because  of  the  liability  for  the  principal  he  assumes 
gratuitously,  is  the  end  to  be  accomplished.  The  surety  must 
not  profit  by  the  relation — he  can  not  speculate  upon  it ;  and 
the  principal  is  under  the  moral  and  legal  duty  of  indemnifying 
him  fully,  so  long  as  he  is  not  compelled  to  a  sacrifice  of  his 
own  rights  and  interests  wantonly  or  negligently  by  the  surety. 
In  no  aspect  of  the  case,  was  the  evidence,  proposed  to  be 
introduced  for  no  other  purpose  than  to  show  that  the  amount 
the  appellant  had  paid  was  not  in  excess  of  the  liability  of  the 
principal,  inadmissible.  The  principal  could  have  introduced 
all  evidence  fixing  the  amount  of  liability  at  a  less  sum  than 
that  claimed  of  him,  which  he  could  have  introduced  to  lessen 
or  relieve  him  from  liability  to  pay  the  amount  the  surety 
claims  of  him.  The  purpose,  and  only  effect  of  the  evidence, 
would  have  been  to  show  the  extent  of  the  liability  of  the 
principal,  for  wliich  the  surety  was  bound,  and  indemnity 
against  which,  so  far  as  he  had  paid  it,  the  principal  was  bound 
to  make;  and  it  would  not  have  affected  the  relation  or  liability 
(.»f  the  principal  to  the  cestui^  que  trust  of  the  administration, 
— the  creditors  and  next  of  kin  of  the  intestate. 

In  relation  to  the  admissibility  in  evidence  of  the  record  of 
the  decree  of  the  Court  of  Chancery,  against  the  administrator 
in  chief  and  the  appellant  as  surety  of  the  intestate,  we  do  not 
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conceive  that  it  depends  upon  tlie  infjuiry,  whether  there  is 
sneh  technical  privity  or  connection  between  an  administrator 
in  cliief  and  an  administrator  de  horiitt  non^  as  will  render,  in 
all  cases,  judgments  or  decrees  against,  or  the  acts  or  admissions 
of  the  former,  ])inding  upon,  or  evidence  against  the  latter;  as 
they  might  be,  if  the  one  was  clothed  only  with  the  rights,  and 
claimed  only  in  succession  to  the  other.  By  the  connnon  law, 
the  two  administrations  were  separate,  distinct,  independent  of 
each  other.  The  one  was  not  the  mere  successor  to,  or  contin- 
uation of  the  other.  p]ach  was,  of  itself,  an  immediate,  full 
administration.  The  administrator  in  chief,  by  the  terms  of 
the  grant  to  him,  was  clothed  with  title  to,  and  the  duty  and 
authority  of  administerini^,  all  the  goods  and  chattels,  rights 
and  credits,  which  were  ot  the  testator  or  intestate  at  the  time 
of  his  death.  The  administrator  de  honis  tum,  by  the  terms  of 
the  grant  to  him,  was  confined,  limited  in  authority  to  the  goods 
and  chattels,  rights  a)id  credits  of  the  testator  or  intestate, 
which  were  unadministered — it  was  de  bonis  nmi  administnitw. 
The  import  of  the  terms  of  the  respective  grants  clearly 
indicates  tlie  distinction  between  them,  and,  so  far  as  re- 
gards the  administrator  de  bonis  non,  directs  attention  as  to 
what  act  of  the  administrator  in  chief,  or  what  was  done  while 
liis  autiiority  was  of  force,  within  the  line  of  his  duty,  was  an 
administration.  The  term  (idmi7\ist ration,  in  this  respect,  is 
of  comprehensive  meaning.  It  includes  more  than  the  mere 
collecti(^)n  of  the  assets,  the  payment  of  debts  and  legacies,  and 
distribution  to  the  next  of  kin.  It  involves  all  which  mav  be 
done  rightfully  in  the  preservation  of  the  assets,  and  all  which 
may  be  done  legally  l)y  the  administrator  in  his  dealings  with 
creditors,  distriliutees  or  legatees,  or  which  may  be  done  by 
them  in  securing  their  rights  ;  and  it  includes  all  which  may  be 
done,  and  rightfully  doiie,  in  relation  to  adverse  claims  to  assets, 
W'hich  have  come  to  the  possession  of  the  administrator  as  the 
property  of  the  testator  or  intestate.  Presentment  of  a  claim, 
within  eighteen  months  from  the  grant  of  administration,  is 
essential  to  save  it  from  being  barred.  A  vacancy  occurring  in 
the  administration,  before  the  eighteen  months  have  expired, 
will  not  intercejit  the  running  of  the  statute. — Loice  v.  Joneii, 
15  Ala.  545.  Custotn  has  rendere<l  it  proper,  if  not  the  duty 
of  the  administrator,  if  tlie  creditor  requests  it,  to  make  a 
written  acknowledgment  of  the  fact  of  presentment.  Acknowl- 
edgment in  writing  is  not  indis])ensal)le  to  the  validity  of  a 
presentment — the  fact  may  rest  in  ])arol.  I>ut,  if  a  written 
acknowledgment  is  given,  it  is  evidence  of  the  fact  against  a 
succeeding  administrator. — Sfurl'e  r.  Juenan,  5  Ala.  5i»<».  If 
the  evidence  of  presentment  rests  wholly  in  parol,  the  admis- 
sions of  the  administrator,  made  during  the  continuance  of  his 
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autliority,  are  competent  evidence  to  prove  it,  against  a  suc- 
ceeding administrator. — Pharis  v.  Leachman,  20  Ala.  662.  It 
is  settled  by  several  decisions  of  this  court,  that  an  adminis- 
trator, or  executor,  may  bind  the  personal  assets,  by  a  promise 
to  pay  a  debt  barred  by  the  statute  of  limitations;  and  if  the 
promise  is  made,  it  is  binding  upon  a  succeeding  administrator. 
Neiohouse  v.  Redwood^  7  Ala.  598.  It  may  be  true,  as  a  general 
rule,  that  there  is  no  technical  privity,  or  connection,  between 
an  administrator  in  chief  and  an  administrator  de  honis  non^ 
and  that  the  acts  or  admissions, x)r  judgments  or  decrees  against 
the  former,  are  not  evidence  against  the  latter.  The  rule  must, 
however,  be  accepted  with  the  explanation,  that  the  adminis- 
trator de  honis  non  is  bound  and  concluded  by  the  rightful 
administration  of  his  predecessor — that  all  acts  within  such 
administration,  not  tainted  with  fraud,  he  cannot  undo,  or  dis- 
turb, or  deny  their  legal  efficacy.  Otherwise,  successive  admin- 
istrations would  be  fraught  with  unmixed  mischief,  and  would 
provoke  a  multiplicity  of  litigation. —  Weryiick  v.  McMurdo, 
5  Eand.  51. 

The  common  law  gave  to  an  administrator  the  unqualified 
legal  title  to  all  personal  assets,  and  its  incident,  the  power  of 
disposition,  approximating  the  absolute  power  residing  in  the 
intestate.  A  complete,  unqualified  alienation  of  the  assets, 
however  improper,  though  a  dsvastavit,  was  an  administration, 
changing  the  title ;  and  no  title  to  such  assets  would  pass  to  the 
administrator  de  honis  rum.  And  by  whatever  means  the  prop- 
erty in  the  assets  was  changed,  the  change  was  regarded  as  an 
act  of  administration — they  were  goods  administered,  and  to 
them  the  title  of  the  administrator  de  honis  non  did  not  extend. 
So,  if  the  property  in  choses  in  action  was  altered, — as  if  the 
administrator  received  part  of  a  debt,  and  for  the  remainder 
took  a  promissory  note  payable  to  himself, — the  title  of  the 
administrator  de  honis  non  would  not  extend  to  such  note. 
1  Lomax  on  Ex'rs,  54>!-50. 

The  title  of  the  administrator  de  honis  non  extending  only 
to  unadministered  assets — to  such  as  remained  in  specie^  unal- 
tered or  unconverted  by  his  predecessor — it  was  well  settled, 
that  he  could  not  compel  his  predecessor  to  a  settlement  of  his 
administration,  or  recover  of  him  because  of  his  delinquencies, 
or  devastavits.  In  this  respect,  the  common  law  was  changed 
by  statute,  enacted  in  1846,  which  has  been  since  continued  of 
force.  Not  only  is  authority  conferred,  but  the  duty  is  imposed 
of  compelling  such  settlement;  and  for  any  want  of  diligence 
in  the  performance  of  the  duty  he  is  responsible,  as  he  would 
be  for  negligence  in  the  collection  of  choses  in  action  of  the 
intestate. —  SVhitwoHh  v.  Oliver,  39  Ala.  286.  The  effect  of 
the  statute  is  the  substitution  of  the  administrator  de  honis  non 
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to  all  the  rights  and  remedies  which  were  vested  in  creditors, 
or  legatees,  or  distributees,  to  compel  a  settlement  of  the  pre- 
ceding administration,  and  his  title,  authority  and  duty  are  })re- 
cisely  that  which  is  conferred  and  imposed  in  reference  to  the 
■choses  in  action  of  his  intestate.^  W  aring  v.  Levns,  53  Ala. 
«28-9. 

The  two  administrations  are  not  connected :  technical  privity 
hetween  them  is  not  created,  nor  any  other  privity  than  such 
as  existed  prior  to  the  statute.  The  title,  authority  and  duty 
of  the  administrator  de  honis  non,  are  simply  enlarged,  and  ex- 
tended to  the  reduction  into  possession  of  assets  for  the  pay- 
ment of  debts  or  legacies,  or  for  distribution,  to  which  it  was 
not  extended  at  common  law. — Graves  v.  Flmners^  57  Ala.  402. 
Standing  in  this  relation  of  enlarged  authority  and  duty,  sul> 
stituted  to  rights  and  remedies  of  creditors,  or  of  legatees  or 
distributees,  it  is  not  the  rights  only,  but  the  burdens  of  the 
relation,  which  must  be  accepted.  J^^ot  only  is  he  affected  by 
all  the  com'pleted  acts  of  administration  by  his  predecessor,  as 
he  was  at  common  law,  but  by  all  matters  of  evidence,  which 
would  affect  creditors,  legatees -or  distributees.  A  judgment 
or  decree  against  his  predecessor,  for  a  debt  of  the  intestate, 
can  not  be  made  the  basis  of  an  action  at  law  against  him, 
because  in  the  judgment  the  debt  of  the  intestate  is  merged. 
Graves  v.  Flov:ers^  s^ijmi.  Such  a  judgment,  thougli  it  may 
T)e  in  form  de  hmiis  intestatis,  has  in  it  many  of  the  elements 
of  a  personal  judgiuent  against  the  administrator.  On  the 
return  of  an  execution  to  be  levied  of  tlie  goods  and  chattels 
of  the  intestate,  No  property  found,  without  further  proceed- 
ing by  scire  faeias,  or  otherwise,  an  execution  may  issue  against 
the  administrator  personally,  to  be  levied  of  his  own  goods  and 
chattels,  lands  and  tenements.— Code  of  1ST6,  Jj  2G20.  Upon 
such  judgment,  an  action  against  the  administrator  and  the 
sureties  on  his  bond  can  be  maintained ;  and  it  is  conclusive 
evidence  that  he  had  assets  sufficient  for  its  payment,  if  he  has 
not  reported  the  estate  insolvent,  and  obtained  in  the  Court  of 
Probate  a  decree  of  insolvency. — Reid  v.  Nash,  23  Ala.  733; 
Pome  V.  SterretU  16  Ala.  339;  Thompson  v.  Searcy,  6  Port, 
393 ;  May  v.  Kelly,  ♦>[  Ala.  4S9.  The  statutes,  while  providing 
for  the  revival  of  judgments  obtained  by  an  administrator,  in 
the  name  of  his  successor,  have  made  no  provision  for  the 
revival  of  judgments  against  him.  There  is  no  necessity  for 
such  provision,  because  of  the  operation  and  effect  of  the  judg- 
ment as  against  the  preceding  administrator.  Whether,  if  the 
creditor  should  exhaust  his  legal  remedies  against  the  preceding 
administrator,  and  the  sureties  on  his  bond,  and  they  should 
prove  unavailing,  a  court  of  equity  would  not  compel  payment 
from  the  assets  m  the  hands  of  the  administrator  de  bonis  non. 
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is  a  question  not  settled  by  any  decision  of  this  court,  and  is 
not  now  a  matter  for  consideration.  The  judgment  is,  how- 
ever, evidence  against  the  succeeding  administrator,  and  against 
creditors,  legatees  and  distributees,  until  impeached  for  fraud, 
because  it  is  rendered  in  the  regular  course  of  administration ; 
and  because  the  judgment  or  decree  of  a  court  of  competent 
jurisdiction,  rendered  between  parties,  and  the  only  parties 
capable  of,  or  having  an  interest  in  litigating  the  subject- 
matter,  is  final  and  conclusive,  putting  an  end  to  the  contro- 
versy, and  entitling  the  party  in  whose  favor  it  is  rendered  to 
freedom  from  further  vexation,  and  the  jeopardy  of  another 
trial ;  for  the  like  reason,  that  no  man  ought  to  be  put  in  jeop- 
ardy twice  for  the  same  offense. — Freeman  on  Judgments,  §  247. 

In  Pickens  v.  Yarhorouyh,  30  Ala.  408,  there  had  been  a 
recovery  of  slaves,  in  an  action  against  an  executor ;  and  in  the 
absence  of  fraud,  the  verdict  and  judgment  was  held  conclusive 
on  the  creditors  of  the  testator.  There  are  numerous  authori- 
ties, which  hold  judgments  against  an  executor,  or  administra- 
tor, conclusive  as  between  the  parties  obtaining  them,  and  the 
legatees  or  distributees— i^ec^^/zo/i^i  v.  Oojfin,  2  Dev.  Eq.  443 ; 
Mason  v.  Peter ^  1  Mun.  437 ;  Sanders  v.  Godley,  23  Ala.  473  ; 
s.  c.,.  36  Ala.  55.  The  reason  is,  that  they  bind  and  affect  the 
legal  title  with  which  the  personal  representative  is  clothed — 
that  he  is  the  party  capable,  and  having  the  right  and  interest 
in  litigating  the  subject-matter ;  and  that  the  order  and  peace 
of  society  require  that  they  should  put  litigation  to  rest.  In 
controversies  between  the  administrator,  or  executor,  and  lega- 
tees or  distributees,  such  judgments  are  evidence.  Py^ima  facie, 
they  are  deemed  correct ;  but  they  may  be  impeached  for  fraud, 
or  because  they  are  not  founded  on  just  demands,  and  there 
was  a  M'ant  of  diligence  by  the  personal  representative  in  de- 
fending against  them. — Gaunt  v.  TticJcer^  18  Ala.  27;  Pearson 
V.  Darringto^i,  32  Ala.  227 ;  Teague  v.  Corhitt,  57  Ala.  529. 

It  is  said  by  several  of  our  decisions,  and  especially  in  Rogers 
V.  Grannis,  20  Ala.  247;  Thomas  v.  Sterns,  33  Ala.  137;  and 
Graves  v.  Plrrwers,  51  Ala.  402,  to  which  we  are  now  referred, 
that  an  administrator  de  honis  non  is  not  bound  by  a  judgment 
against  his  predecessor,  nor  is  it  evidence  against  him.  The 
expression  may  have  been  correct  in  the  particular  cases  ;  it  cer- 
tainly was  in  the  latter  case,  in  which  it  was  attempted  to  sup- 
port an  action  at  law  against  the  administrator  6?ie  honis  non, 
founded  on  a  judgment  against  his  predecessor.  For  the 
reasons  we  have  previously  given,  the  action  was  not  main- 
tainable, and,  of  itself,  the  judgment  was  not  evidence  to 
charge  the  assets  in  his  hands  to  be  administered.  Whenever 
the  expression  may  be  found,  it  must,  as  we  have  already  said, 
be  accepted  with  the  explanation,  that  whatever  was  rightfully 
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done,  in  the  course  of  regular  administration  by  the  preceding 
administrator,  is  not,  by  the  change  in  administration,  deprived 
of  legal  etHcacy :  it  is  a  matter  linished,  wliich  can  not  be  un- 
done, in  the  absence  of  fraud ;  and  it  is  evidence  against  the 
administrator  de  honis  non,  to  the  same  extent  to  which  it  is 
evidence  against  creditors,  legatees,  or  distributees. 

There  can  be  no  doubt  that  the  decree  of  the  Court  of 
Chancery  is  conclusive  on  the  complainants  in  whose  favor  it 
was  rendered.  If  they  were  now  seeking  to  re-open  tlie  con- 
troversy, and  to  charge  the  administrator  de  bonis  non,  because 
of  the  liability  of  liis  intestate,  the  decree  could  be  pleaded,  or 
given  in  evidence  as  a  final,  conclusive  bar.  In  operation  it  is 
mutual;  it  is  equally  final  and  conclusive  upon  all  who  can 
have  the  rights  and  interests  of  the  intestate  which  are  affected 
by  it.  It  established  the  liability  of  the  intestate,  for  which 
the  appellant  as  his  surety  was  l)ound ;  and  of  that  liability, 
and  of  the  relation  of  appellant,  it  is  evidence  against  the  ap- 
pellee. 

The  City  Court  erred  in  sustaining  the  demurrers  to  the 
third  and  fourth  counts  of  the  complaint,  and  in  its  rulings 
as  shown  by  the  bill  of  exceptions. 

Reversed  and  remanded. 


Hatcher  *&  Wife  v.  Dillard's  Adin'rs. 

BUI  in  Eq  aity  hy  Dlstrih  atees^for  Settlement  of  A  dm  in  istratlon . 

1.  Appnintmcnt  of  f/ftarfi!an  a<}  litem  fur  minor  dixtrifnitrt'. — On  tlu* 
final  s€»ttU'int>nt  of  an  administrator's  accounts,  there  is  no  necessity  for 
ai)iK)intin!j;  a  ^^uardian  ((d  lltnn  for  a  minor  distributee,  when  his  regular 
guardian  is  present  and  representing  him. 

2.  Profiatr  (Ji'rrre  ou  fiii'tl  sctth'tuent  of  n(lmiriistr(ifor\'<  acroviits  ;  cun- 
clnxirencisx  of. — A  decree  rendered  liy  the  Probate  Court,  on  the  final  set- 
tlement of  an  administrator's  accounts,  is  as  valid  and  conclusive  as  a 
decree  in  rtiuity  under  a  bill  for  an  account,  excej)t  so  far  as  the  statute 
(Code,  ^§  oS;i7-30)  authorizes  a  court  of  equity  to  correct  errors  of  law 
or  of  fact. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  H.  C.  Speak?:. 

The  bill  in  this  case  was  tiled  on  the  22d  December,  1S70,  l)y 
Archer  W.  Hatcher  and  his  wife,  Mrs.  Mary  Hatcher,  who  was 
a  daughter  of  Edward  H.  Dillard,  deceased,  against  William 
R.  Larkin  and  John  V.  Gross,  as  the  administrators  of  the 
estate  of  said  Dillard,  and  against  the  other  heirs  and  distributees 
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of  the  estate ;  and  sought  a  final  settlement  of  the  accounts  of 
said  administrators,  and  to  set  aside,  on  allegations  of  fraud  and 
mistake,  a  final  settlement  which  had  been  rendered  by  the 
Probate  Court  of  said  county,  on  the  17th  June,  1872.  It  ap- 
pears from  the  allegations  of  the  bill,  and  the  exhibits  thereto, 
that  said  Edward  H.  Dillard  died  in  said  county,  where  he  re- 
sided, some  time  during  the  year  1856 ;'  that  he  died  intestate, 
leaving  his  widow  and  four  daughters,  as  his  only  heirs  and 
distributees,  and  leaving  property,  real  and  personal,  and  out- 
standing debts  due  him,  of  value  more  than  $30,000 ;  that 
letters  of  administration  on  his  estate  were  granted  by  the 
Probate  Court  of  said  county,  on  the  15th  January,  1857,  to 
said  Larkin  and  Gross,  who  took  possession  of  the  property, 
rendered  an  inventory,  sold  personal  property  under  ordei-s  of 
the  court,  and  collected  outstanding  debts ;  that  they  made  an 
annual  (or  partial)  settlement  of  their  administration  some  time 
during  the  year  1861,  and  another  in  July,  1866,  and  what  pur- 
ported to  be  a  final  settlement  on  the  17th  June,  1872,  a  copy 
of  which  was  made  an  exhibit  to  the  bill.  As  to  this  last  set- 
tlement, the  bill  contained  the  following  allegations :  "  Said  ad- 
ministrators have  never  made  a  fair,  full  and  just  settlement  of 
their  administration  of  said  estate.  It  is  true  that  on  the  17th 
June,  1872,  they  made  in  said  Probate  Court  what  purports  to 
be  a  final  settlement  of  their  said  administration,  a  copy  of 
which  is  hereunto  annexed,"  &c. ;  "but  complainants  insist  that 
said  decree  is  void,  because  said  account,  on  which  said  decree 
was  rendered,  is  fraudulently  erroneous,  in  this :  that  said  ad- 
ministrators purposely  omitted  to  charge  themselves  therein 
with  said  cash  on  hand,  said  proceeds  of  sales  of  property,  and 
said  collections  on  solvent  notes  and  credits  included  in  said  in- 
ventory, hereinbefore  alleged  to  have  been  received  by  them, 
and  Avith  which  they  knew  they  were  justly  chargeable  ;  and 
because  said  account,  so  decreed  as  a  final  settlement,  was  based 
on  the  pretense  that  a  fair  and  correct  annual  settlement  of 
their  said  administration  had  been  made  by  them  in  said  court 
on  the  16tli  July,  1866,  when,  in  fact,  the  account  stated  for 
said  annual  settlement  was  fraudulently  erroneous  in  failing  to 
charge  said  administrators  with  said  cash  on  hand,"  tfec,  "  when 
said  administrators  knew  that  they  were  justly  chargeable  with 
said  sums.  Your  oratrix  [Mrs.  Mary  Hatcher]  was  born  on  the 
28th  December,  1853 ;  and  she  and  her  sister,  Mrs.  Kate 
Lawler,  were  both  infants  at  the  date  of  said  pretended  settle- 
ment in  June,  1872,  and  were  not  represented  on  said  settle- 
ment by  any  guardian  ad  litem  ;  and  neither  your  oratrix,  nor 
her  said  sister,  nor  their  guardian,  nor  their  sister  Elizabeth 
[McCutchen]  or  her  husband,  knew  that  in  fact  there  had  been 
no  settlement  in  1861,  or  1866,  until  after  said  pretended  final 
Vol.  lxx. 
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settlement  in  1872."  "Complainants  fnrther  allege  tliat,  in 
said  settlement  made  on  the  17th  June,  1872,  an  error  occurred 
to  the  injury  of  your  oratrix,  and  without  fault  or  neglect  on 
her  part,  in  that  said  administrators  were  not  charged  with 
$120.35,  cash  on  hand,"  &c. ;  and  there  were  similar  allega- 
tions, as  to  other  items. 

The  final  settlement  rendered  in  1872,  as  shown  hy  the 
exhibit  to  the  bill,  recites  {inter  alia)  tiie  appearance  of  George 
AV.  Lilly,  "  in  person,  in  right  of  his  wife,  and  as  the  guardian 
of  Kate  and  Mollie  Dillard,  minors;''  and,  after  reciting  that 
it  is  shown  to  the  satisfaction  of  the  court  "that  George  W. 
Lilly  is  the  duly  appointed  guardian  of  said  Kate  and  Mary 
Dillard,"  renders  a  decree  in  favor  of  each  of  the  four  distribu- 
tees, against  tlie  administrators,  for  SI, 105. 31. 

The  chancellor  sustained  a  demurrer  to  the  bill,  inter])Osed 
by  the  administrators,  on  the  following  specitic  gi'ounds: 
"  8.  The  allegations  of  the  bill,  as  to  errors  of  law  or  fact  oc- 
curring in  said  settlement,  are  general — the  error  is  not  clearly 
nor  })ointedly  alleged,  nor  are  the  facts  constituting  said  alleged 
fraud,  mistake,  or  error  of  law  or  fact,  set  forth  explicitly,  or 
with  precision,  certainty,  and  definiteness.  9.  The  averments 
that  complainant  was  without  fault  or  neglect  are  general — the 
facts  relied  on,  to  acquit  the  complainant  of  fault  or  neglect, 
are  not  fully  and  explicitly  stated;  said  bill  does  not  show  the 
diligence  of  complainant  at  said  trial,  nor  that  of  any  one  on 
her  behalf,  to  prevent  the  injury  com])lained  of;  no  reason  is 
given  why  an  appeal  was  not  taken,  and  no  reason  shown  wliy 
objections  were  not  urged,  or  why,  beiTig  urged,  no  bill  of  ex- 
ceptions was  taken,  nor  other  diligence  shown.  10.  Said  denial 
of  knowledge  of  the  former  settlements  of  1801  and  ISOO 
coming  to  complainant  or  her  guardian  is  general,  and  it  ap- 
pears from  the  bill  thai  facts  were  known  to  her  guardian 
■  which  would  have  put  a  man  of  prudence  on  inquiry  as  to 
complainant's  rights — the  bill  shows  the  knowledge  denied." 

The  demurrer  bein^  sustained  on  these  jjrounds,  the  com- 
plamants  moved  to  amend  their  bill,  by  more  specific  allegations 
as  to  the  particular  items  s])ecified  as  errors,  and  by  adding  tl)e 
following  averments:  "Said  William  II.  Larkin  is  the  maternal 
uncle  of  your  oratrix ;  she  and  her  sisters  lived  with  him,  from 
the  death  of  their  mother,  in  June,  1863,  until  the  marriage  of 
the  oldest  sister  several  years  afterwards;  and  her  guardian, 
said  George  G.  Lilly,  was  in  the  employment  of  said  W.  R. 
Larkin,  from  October,  1860,  to  Deceniber  1,1874.  On  accoimt 
of  the  intimacy  and  relationship  of  the  parties,  and  the  belief 
that  both  of  said  administrators  were  sincere  friends  of  the 
distributees,  said  guardian  trusted  to  and  relied  on  the  repre- 
sentations of  said  administrators,  as  to  the  condition  of  said 
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estate,  as  true ;  and  the  amounts,  maturity  and  credits  of  said 
notes,  herein  above  specified,  did  not  come  to  the  knowledge  of 
complainants,  or  of  said  guardian,  until  after  January  Ist,  1877." 
The  chancellor  held  that  these  proposed  amendments  would  not 
impart  equity  to  the  bill,  and  therefore  refused  to  allow  them. 
The  decree  sustaining  the  demurrer  to  the  bill,  and  the  re- 
fusal to  allow  the  proposed  amendments,  are  now  assigned  as 
error. 

Cabaxiss  &  Ward,  for  appellants. — In  Jones  v.  J^ellows,  58 
Ala.  343,  it  was  held  sufficient  that  infants  are  represented,  on 
settlements  in  the  Probate  Court,  by  their  general  guardian ; 
and  the  case  of  Smith  v.  Smith,  21  Ala.  761,  was  cited  as  au- 
thority for  the  decision.  But  the  statute  construed  in  that  case 
(Clay's  Digest,  229,  §  43)  only  required  the  appointment  of  a 
guardian  ad  litem,  "  when  necessary ;"  and  these  words  having 
been  omitted  from  the  present  statute  (Code,  §  2510 ;  Rev. 
Code,  ^  2138),  the  omission  shows  a  legislative  intention  that 
such  guardian  should  be  appointed  in  all  cases.  If  Jones  v. 
Fellows  is  approved  and  followed,  it  should  only  be  to  the  ex- 
tent of  holding  the  deei-ee  not  void,  when  the  infant  is  repre- 
sented by  his  general  guardian,  and  not  to  the  extent  of  con- 
cluding the  infant  by  the  negligence  of  his  general  guardian. 
Morrow  v.  Allison,  39  Ala.  70 ;  Meadows  v.  Edwards,  46  Ala. 
354.  That  the  facts  alleged  in  the  bills,  original  and  amended, 
show  sufficient  ground  for  equitable  relief,  see  Bailexj  v.  Glover, 
21  Wallace,  347;  Jfock's  Heirs  v.  Steele,  34  Ala.  198. 

Robinson  &  Brown,  contra. 

STOXE,  J. — When  a  minor  distributee  has  a  regularly  ap- 
pointed guardian,  who  is  present,  representing  his  ward,  on 
the  final  settlement  of  the  administrator,  it  is  not  necessary 
that  the  minor  or  infant  should  be  represented  by  a  guardian 
ad  litem.  Not  only  would  the  double  representation  be  cum- 
brous, and  possibly  inharmonious,  but  it  is  to  be  presumed  the 
regularly  appointed  guardian  would  more  carefully  guard  the 
interests  of  his  ward,  than  a  guardian  ad  litem  would. — Jones 
V.  Felloim,  58  Ala.  343.  No  irregularity,  save  the  above,  has 
been  charged  to  have  occurred  in  the  Probate  Court  settlement, 
which  the  present  bill  seeks  to  overhaul.  No  excuse  the  law 
can  recognize  has  l)een  offered,  why  the  errors  and  omissions 
complained  of  were  not  raised  in  the  Probate  Court.  "  The 
final  settlement  of  an  administration  in  the  Court  of  Probate, 
necessarily  involves  a  final  adjustment  of  the  accounts  of  the 
administrator,  charging  him  with  all  wherewith  by  law  he  is 
chargeable,  and  crediting  him  with  all  wherewith  he  should  be 
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credited.  The  decree  rendered  thereon  is  as  valid,  and  of  the 
same  conclusive  operation,  as  the  decree  of  a  court  of  equity, 
rendered  on  a  bill  seeking  from  him  an  account,  except  so  far 
as  the  statute  authorizes  a  court  of  equity  to  intervene  for  the 
correction  of  errors  of  law  or  of  fact." — Ilutton  v.  WtUuimSy 
60  Ala.  107 ;  Moore  v.  LessU'Sur,  33  Ala.  237,  2-i3  ;  WaAng  v. 
Zewis,  53  Ala.  615;  Jones  v.  FeUows^  supra'  Glenn  v.  Bil- 
lingska,  6-i  Ala.  345. 

Neither  the  original,  nor  the  amended  bill,  offers  any  suffi- 
cient excuse  why  the  probate  rulings  complained  of  were  not 
objected  to  and  prevented  in  that  court ;  and  the  decree  of  the 
chancellor  must  be  affirmed. 

Bkickell,  C.  J.,  not  sitting. 


Tedder  v.  Steele. 

Bill  In  JUj[uity  to  enforce  Vendor\'^  Lien  on  Land. 

1.  Liability  of  surety  on  note  for  purchose-nwney,  and  disrlaiiiter  by 
him. — A  surety  on  the  note  given  for  the  purchase-money  of  hind,  though 
not  a  necessary  party  to  a  bill  to  enforce  the  vendor's  lien,  is  a  proper 
party,  being  interested  in  the  account  to  be  taken ;  and  when  nia<le  a 
party  dji'tendant,  he  can  not  avoid  a  personal  decree  for  any  balance  of 
the  debt  remaining  due  after  the  land  has  been  sold,  as  authorized  l)y 
the  statute  (Code,  §  3908),  In'  entering  a  disclaimer. 

2.  Defect  in  title,  or  fraudulent  representation  by  vendor. — If  there  was 
any  defect  in  the  vendor's  title  to  the  land,  and  he  made  any  fraudulent 
representation  as  to  his  title,  or  gave  a  warranty  of  title,  tiie  ]))irchaser 
may,  at  his  election,  either  rescind  the  contract,  or,  the  vendijr  being  in- 
solvent, may  retain  the  possession,  and  recoup  his  damages  for  the  de- 
fect of  title;  but,  when  the  defect  of  title  was  known  to  the  purciiaser, 
and  he  accepted  a  quit-claim  deed,  he  can  not  set  up  such  defect  in  de- 
fense of  a  suit*to  enforce  the  vendor's  lien. 

3.  ]'e)idor's  lien  ;  tnkkny  note  for  purehase-uioneii.  nilh  surety,  and  re- 
ciliny  consideration. — The  principle  is  settled  by  the  former  decisions  of 
this  court,  and  has  become  a  rule  of  property,  that  taking  the  [)urchaser's 
note,  with  suretv,  for  the  purchase-money,  is  presumj)tively  a  waiver  or 
abandonment  of  the  vendor's  lien  on  the  land;  but,  when  the  note  re- 
cites the  purchase  as  its  consideration,  and  describes  the  lands,  though 
such  recital  does  not  create  an  express  charge  on  the  land  in  the  nature 
of  an  ecjuitable  mortgage  (as  held  in  Bryan'  r.  Sliplnnf,  oS  Ala.  <13()),  it 
rebuts  and  overcomes  the  i)resumed  waiver  and  abandonment  of  the 
lien.  (Bkickell,  C.  J.,  dissenting,  and  adhering  to  Iiry<i)it  r.  Stridinix, 
supra.) 

Appeal  from  the  Chancery  Court  of  l>lount. 

Heard  before  the  Hon.  H.  C.  Spk.vkk. 

The  original  bill  in  tiiis  case  was  filed  on  the  6th  March,  1876, 
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by  John  L.  Steele,  against  James  Tedder  and  James  T.  Beatty: 
and  sought  to  enforce  a  vendor's  lien  on  land,  for  the  unpaid 
purchase-money.  The  contract  of  sale  was  made  on  the  16th 
January,  1873,  by  sard  John  L.  Steele,  as  the  agent  and  attor- 
ney in  fact  of  Benjamin  F.  Steele,  acting  under  a  written 
power  of  attorney;  and  said  Benjamin  being  indebted  to 
said  John  L.,  the  purchase-money  of  the  lands  was,  by  agree- 
ment and  understanding  between  them,  to  go  in  payment  of 
that  indebtedness.  The  agreed  price  of  the  land  was  8200.  for 
which  sum  the  defendants  executed  their  two  joint  and  several 
promissory  notes,  each  for  8100,  payable  on  the  25th  December 
next  after  date,  to  John  L.  Steele  or  bearer ;  and  each  recited 
that  it  was  given  "  for  v^alue  received,  being  for  the  purchase  of 
the  south-west  quarter  of  the  south-east  quarter  of  section 
twenty-three  (23),  township  twelve  (12),  range  three  (3),  west, 
lying  in  the  county  of  Blount."  The  notes  were  made  exhibits  to 
the  bill,  and  one  of  them  showed  a  credit  of  8T0  indorsed  on  it. 
The  original  bill  alleged  that  the  complainant  "sold,  conveyed, 
and  delivered  said  lands  to  the  defendants  ;"  but,  Tedder  having 
filed  a  disclaimer  of  all  interest  in  the  land,  alleging  that  he 
signed  the  notes  only  as  the  surety  for  Beatty,  and  the  latter 
claiming  in  his  answer  to  be  the  sole  purchaser,  an  amended  bill 
was  filed,  alleging  that  the  complainant,  as  the  agent  and  attor- 
ney of  said  Benjamin  F.  Steele,  "  made  and  executed  to  said 
Beatty  a  deed  of  conveyance  to  said  lands."  The  deed  is  no- 
where set  out  in  the  transcript.  Beatty  filed  a  demurrer  to  the 
bill,  for  want  of  equity,  and  "  because  said  bill  fails  to  allege  that 
complainant  was  seized  or  possessed  of  said  lands,  or  any  part 
thereof,  or  that  he  had,  held  or  owned  any  right,  title,  or  inter- 
est therein,  at  or  before  the  sale  thereof;"  and  the  demurrer 
having  been  overruled  by  the  chancellor,  he  filed  an  answer, 
alleging  that  there  was  no  express  agreement  that  a  vendor's 
lien  on  the  land  should  be  retained,  and  insisting  that  any  im- 
plied lien  was  waived  by  taking  notes  with  surety  for  the  pur- 
chase-money. He  alleged,  also,  that  the  complainant  falsely 
represented,  during  the  negotiations  for  the  sale,  that  Benjamin 
F.  Steele  had  a  perfect  title  to  the  land,  when  in  fact  he  never 
had  any  title,  the  legal  title  being  in  the  heirs  of  one  Bradford ; 
that  respondent  relied  upon  these  representations,  and  did  not 
discover  their  falsity  until  after  he  had  made  a  partial  payment 
on  one  of  the  notes,  and  had  erected  valuable  improvements 
on  the  lands;  that  Benjamin  F.  Steele  was  a  non-resident,  and 
had  no  property  in  Alabama ;  and  therefore  he  prayed  that,  as 
to  these  matters,  his  answer  might  be  taken  and  held  as  a  cross- 
bill, that  an  account  be  taken  of  the  damages  which  he  had 
sustained  by  reason  of  these  false  representations,  and  for  ap- 
propriate relief.     The  complainant  answered  the  cross-bill,  ad- 
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mitting  that  he  had  represented  the  title  to  be  good,  but  alleg- 
ing that  the  defendants  knew  it  was  defective,  and  knew  more 
about  it  than  he  did,  and  did  not  rely  on  his  representations, 
and  had  never  been  disturbed  in  the  possession  of  the  lands ; 
and  he  alleged,  also,  that  a  description  of  the  lands  was  inserted 
in  the  notes  for  the  purpose  of  showing  that  a  vendor's  lien 
was  retained. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
the  complainant  entitled  to  relief,  as  prayed  in  his  bill,  and  or- 
dered a  sale  of  the  lands  by  the  register  to  pay  the  amount  due 
on  the  notes.  From  this  decree  both  of  the  defendants  appeal. 
There  is  no  assignment  of  errors  on  the  transcript. 

Hamill  &  Dickinson,  for  appellants,  cited  Daniell's  Ch.  PI. 
&  Pr.,  vol.  1,  p.  710;  Foster  v.  Trustees  of  Atherceurn^  3  Ala. 
302 ;  Hightower  v.  lilgshy,  56  Ala.  126 ;  BanJdiead  v.  Owen^ 
60  Ala.  457. 

SOMERVILLE,  J.— This  is  a  bill  for  the  enforcement  of  a 
vendor's  lien,  filed  by  the  appellee,  Steele,  against  the  appellants, 
Tedder  and  Beatty,  who  were  defendants  in  the  lower  court. 

The  disclaimer  of  Tedder,  by  whicli  he  sought  to  repudiate 
all  interest  in  the  suit,  did  not  entitle  him  to  a  discharge.  Con- 
ceding that  he  was  a  mere  surety  to  the  note  executed  by  him- 
self and  Beatty  for  the  purchase-money  of  the  land,  and  that 
he  was  not  interested  as  a  purchaser,  he  was,  nevertheless,  a 

firoper,  thougii  not  a  necessary  party  defendant  to  tlie  suit, 
le  was  a  joint  maker  of  the  note,  equally  bound  with  the  })rin- 
cipal  for  its  ])ayment,  and  was  interested  in  the  account  re- 
quired to  be  taken  by  the  court  in  order  to  ascertain  the 
amount  of  the  mortgage  debt,  and  to  determine  the  balance 
dne  after  allowance  of  a  credit  on  the  debt  of  the  amount  for 
which  the  land  may  be  sold,  as  is  required  to  be  done  l)y  the 
statute. — Code,  1876,  Jj  3908;  Bristol  v.  Morgan,  3  Edw.  Ch. 
Rep.  142 ;  Rushmore  v.  Miller,  4  Ih.  84.  It  may  be  conceded 
that,  apart  from  the  power  confeVred  by  special  statutory  pro- 
visions, suits  for  the  foreclosure  of  moilgages,  and  for  the  en- 
forcement of  vendors'  liens,  are  not  intended  to  act  in  ptrxon- 
ain,  so  as  to  authorize  courts  of  equity  to  render  personal  de- 
crees against  defendants,  for  any  deticiency  found  due  l)y  a 
given  day. — Dunkley  v.  Van  Bnren,  3  John.  Ch.  Rep.  330. 
For  the  recovery  of  such  balance,  the  complainant  would  l)e 
remitted  to  his  remedy  at  law.  The  statute  was,  however,  en- 
acted to  obviate  this  difficulty,  and  to  prevent  both  delay  and  a 
multiplicity  of  suits.  It  provides  that,  in  all  such  cjises,  ''when 
an  account  is  taken  between  the  parties,  and  the  amount  of  in- 
debtedness between  them  ascertained  by  the  decree  of  such 
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Chancery  Court,  such  decrees  shall  have  the  force  and  effect  of 
judgments,  and  execution  thereon  may  be  issued  by  the  regis- 
ter, against  the  goods,  chattels,  lands  and  tenements,  of  the 
parties  against  whom  such  decrees  may  have  been  rendered ; 
but  no  execution  must  issue  on  decrees  for  the  foreclosure  of 
mortgages,  or  the  enforcement  of  equitable  liens,  until  the  prop- 
erty ordered  to  sale  shall  have  been  sold,  and  the  sale  confirmed, 
and  the  balance  due  ascertained  by  the  decree  of  such  court, 
when  execution  must  issue  for  the  balance  which  may  be  found 
due."— Code,  1876,  §  3908. 

This  statute  is  broad  enough,  we  think,  to  include  within  its 
terms  sureties  who  have  been  made  parties  defendant  in  such 
suits.  The  debt  would  be  due  by  them,  just  as  much  as  by 
their  principal,  and  the  accounting  must  be  between  the  com- 
plainant and  all  the  defendants  who  are  liable  for  the  debt. 
Under  such  circumstances,  the  reasons  for  authorizing  a  personal 
decree  for  the  ascertained  balance  apply  with  just  as  much  force 
to  the  surety,  as  they  do  to  the  principal  debtor.  Such  con- 
struction of  the  statute  under  consideration  not  only  establishes 
the  more  convenient  practice,  but  also  better  comports  with 
the  spirit  of  the  maxim,  that  when  the  jurisdiction  of  a  court 
of  equity  once  attaches,  it  will  be  retained  for  the  purpose  of 
granting  full  relief,  and  meting  out  complete  justice  as  between 
all  the  pai'ties  litigant. 

The  grounds  of  demurrer  interposed  to  the  bill  were' not  well 
taken,  and  were  properly  overruled  by  the  chancellor. 

If  there  was  any  defect  in  complainant's  title  to  the  land,  at 
the  time  he  made  the  sale,  and  any  fraudulent .  representation 
was  made  to  the  vendee  that  such  title  was  good,  or  a  waiTanty 
was  given,  this  did  not  appear  on  the  face  of  the  bill,  and  was 
mere  matter  of  defense,  constituting  ground  for  relief  by  cross- 
bill, on  averment  of  the  requisite  facts.  The  insolvency  of  the 
vendor  being  alleged  and  proved,  the  defendant  might,  in  view 
of  such  fraud  or  warranty,  elect  either  to  rescind  the  sale,  ^or 
retain  possession  and  recoup  his  damages  for  the  defect  of  title. 
Thtveatt  v.  McLeod,  56  Ala.'  375;  Flinn  v.  Barber^  64  Ala. 
193 ;  Nelson  v.  Wood,  62  Ala.  175 ;  Strong  v.  Waddell,  56  Ala. 
471;  Wyatt  v.  Garlington,  Ih.  576;  Munfoi'd  v.  Pearce,  at 
the  present  term. 

The  evidence  fails  to  establish  satisfactorily  any  fraudulent 
representations  as  to  title  by  Steele,  the  defects  of  his  title  be- 
ing known  to  Tedder  at  the  time  of  his  negotiating  the  pur- 
^chase,  whether  for  Beatty  or  himself,  it  does  not  matter.  Nor 
are  we  satisfied  that  the  deed  of  conveyance  executed  by  Steele 
to  Beatty,  conveying  to  him  the  land  in  controversy,  was  a 
warranty  deed.  It  purports  to  be  an  exhibit  to  the  deposition 
of  one  of  the  witnesses ;  but,  by  mistake,  or  otherwise,  seems 
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to  have  been  omitted  from  the  record.  The  witness,  Martin, 
who  drafted  the  instrument,  testifies  tliat  it  was  a  mere  qicit- 
claim,  and  not  a  warranty  deed.  In  the  absence  of  the  deed 
itself,  which  was  shown  presumptively  to  have  been  in  tlie  pos- 
session, and  under  the  control  of  Beatty,  we  are  di8])osed  to 
take  as  true  the  statement  of  Martin,  that  there  was  a  refusal 
to  warrant  the  title  of  the  land,  which  was  at  the  time  of  the 
sale  known  to  both  Beatty  and  Tedder  to  be  doubtful,  and  that, 
for  this  reason,  a  quit-claim  deed  was  executed.  If  this  were 
not  so,  it  was  very  easy  for  Beatty  to  disprove  it  bv  the  ])roduc- 
tion  of  the  instrument  itself,  which  was  the  l)est  evidence  of 
.its  owTi  contents. 

It  is  urg;ed  that,  tlie  deed  being  made  to  Beatty,  he  was  the 
real  purchaser  of,  the  land  conveyed  by  it,  and  inasmuch  as 
Tedder  is  shown  to  have  no  interest  in  the  purchase,  that  he 
signed  the  note  given  for  the  purchase- money  as  a  mere  surety. 
It  is  contended  tliat  the  acceptance  of  such  personal  security  by 
Steele  would  be  presumptively  a  waiver,  or  abandonment,  of  the 
vendor's  lien  by  him.  This  doctrine  is  certainly  well  settled 
by  the  past  decisions  of  this  court,  and  may  be  considered  as  a 
rule  of  property,  never  departed  from  since  the  cage  of  Foster 
V.  The  JYustees  of'tli^  Atheiunnn.  3  Ala.  302,  and  has  been  re- 
cently affirmed  many  times  by  this  court. —  WalJi'er  v.  Carroll, 
65  Ala.  f)l ;  Walh'r  v.  Struve,  at  present  term ;  Diyiugan  v. 
Ilents,  at  present  term;  2  Story's  Eq.  Jur.  jj  1226. 

The  whole  question  of  waiver  is  conceded  to  l)e  purely  one 
of  fact,  or  intention,  and  the  burden  of  proof  is  always  on  the 
purchaser  to  establish,  in  the  particular  case,  that  the  lien  has 
been  intentionally  displaced,  or  waived,  l)y  consent  of  the  par- 
ties, express  or  implied.  If  it  remain  in  doubt,  then  the  lien 
must  be  held  to  attach. — 2  Story's  Eq.  Jur.  >j  1224;  1  Perry  on 
Tnists,  ^  236. 

One  very  important  consideration  in  this  case,  throwing  light 
upon  the  intention  of  the  parties,  is  found  in  the  fact  that  the 
lands  sold  are  deJicrihed  in  the  notes  (jivenfor  the  jfurohase- 
raoney.  In  Bi^yant  v.  Stephens^  58  Ala.  636,  it  was  held,  tliat 
such  a  recital  created  conclusively,  by  contract,  a  charge  on  the 
land  for  the  purchase-money,  in  the  nature  of  an  ecjuitable  mort- 
gage. We  are  not  willing  to  follow  the  doctrine  of  this  case, 
to  this  extent,  but  feel  inclined  to  subject  it  to  modification. 
The  sounder  and  tnie  principle,  in  such  ca.^es,  perhaps,  is,  that 
where  the  lands  are  described  in  the  note,  it  must  be  taken  as 
a  very  strong  implication  of  an  intention  to  retain  the  vendor's 
lien,  though  falling  short  of  such  an  express  contract  to  charge 
the  lands,  as  would  constitute  an  ecjuitable  mortgage.  In  other 
words,  it  is  a  cogent  fact,  indicating  an  intention  not  to  waive 
or  abandon  the  vendor's  lien,  but  to  retain   it.     And   we  hold 
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that  the  presumption  is  so  strong,  as  to  overcome  and  rebut  the 
weaker  presumption  of  waiver  arising  from  the  taking  of  per- 
sonal security  on  the  note  for  the  purchase-money.  The  taking 
of  collateral  or  personal  security  is  deemed,  at  most,  as  no  more 
than  a  presumption  of  an  intentional  waiver  of  the  lien,  and 
not  as  conclusive.  The  theory  is,  that  it  indicates  an  intention 
to  rest  on  such  security,  and  to  discharge  the  land.  But,  when 
the  land  is  described  in  the  note,  this  recital  of  the  considera- 
tion must  be  regarded  as  evincing,  at  least  impliedly,  a  strong 
intention  of  the  parties  that  the  vendor's  lien  shall  be  retained, 
and  that  the  vendor  does  not  rest  upon  the  personal  or  collat- 
eral security  taken,  but  upon  the  land  itself.  "While  I,  in  com- 
mon with  my  associates,  entertain  grave  doubts  even  of  this 
modified  view  of  the  principle  declared  in  Bryant  v.  Stepheiis, 
we  feel  satisfied  that  the  doctrine  of  that  case  should  be  over- 
ruled as  unsound,  to  the  extent  above  announced.  It  has  been 
so  short  a  time  since  its  j^romulgation,  that  but  little  room  is 
left  for  invoking  the  doctrine  of  stare  decisis. 

There  is  no  error  in  the  decree  of  the  chancellor  overruling 
the  demurrer  to  the  bill,  and  granting  the  relief  prayed  for 
ae-ainst  the  defendants,  and  his  decree  must  be  afiirmed. 

Brickell,  C.  J.,  disssuted,  adhering  to  Bryant  v..  StephenSy 
supra. 


Scott  V.  Simons. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Alienation  of  homestead  under  constitutional  provisions  ;  certificate  of 
wife's  signature  and  assent. — Under  the  i)rovisions  of  tlie  constitution  of 
1868,  as  under  the  present,  an  alienation  of  his  homestead  by  a  married 
man,  "  without  the  voluntary  signature  and  assent  of  his  wife,"  was  void 
and  inoperative — would  not  support  ejectment  against  the  husband,  nor 
operate  against  a  subse(iuent  conveyance  by  husband  and  wife;  but,  prior 
to  the  enactment  of  the  statute  approved  April  23, 1873,  no  form  being 
prescribed  by  which  the  yoluntary  signature  and  assent  of  the  wife  should 
be  manifested,  it  was  held  sufficient  for  her  to  join  with  her  husband  in 
the  execution  of  the  conveyance,  and  to  acknowledge  it  in  the  form  pre- 
scribed by  law  for  other  conveyances  by  htisband  wife. 

2.  Same,  under  act  of  April  23,  1873. — By  the  statute  approved  April 
23,  1873  (Sess.  Acts  1872-3,  p.  (55),  it  was  provided,  that  lier  voluntary 
signature  and  assent  "  must  be  shown  by  the  examination  of  the  wife, 
separate  and  apart  from  her  husband,  touching  the  same,"  before  some 
one  of  certain  designated  officers ;  and  tiie  officer  was  required  to  certify 
in  writing,  indorsed  on  the  conveyance,  that  she  was  known  to  him,  or 
was  made  known  to  him,  to  be  the  wife  of  the  grantor;  and  that  she  was 
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examined  by  him,  separate  and  apart  from  her  husljand,  toucliinj;  iier 
signature  to  the  conveyance;  and  that  she  acknowledged,  on  such  exam- 
ination, tliat  she  signed  the  conveyance  "  of  lier  own  free  will  and  accord, 
and  without  fear,  constraint,  or  persuasion  of  her  husband."  The  form 
thus  prescribed  "must  be  regarded  as  a  negative  upon  all  other  mf)des 
of  alienation,"  and  must  be  strictly  pursued,  though  a  literal  compliance 
may  n<jt  be  necessary. 

3.  Sduw. — The  word  volunldrihj,  when  used  alone  in  a  certificate  of 
acknowledgment,  is  not  the  eciuivalent  of  "  fwr  oim  free  will  dad  accord, 
and  iritltoiU/t'ar,  conxtnthtt,  or  pertinunion  of  hrr  liuxhnnd  ;^^  and  a  certifi- 
cate u.sing  that  word,  without  more,  is  n<jt  a  substantial  compliance  with 
the  statute. 

4.  Construction  of  rertKorif  xtaliites. — It  is  a  settled  rule  of  statutory 
construction,  that  a  statute  intended  as  a  revisi(jn  of  the  sul)ject-matter 
of  former  statutes,  and  as  a  substitute  for  them,  is,  to  the  extent  of  the 
revisi<jn,  a  repeal  of  the  former  statutes. 

o.  Parol  eridrure  ;  adinixiiihilil;/  (jf,  in  aidofdrfcrlirc  crrllficafi'. — When 
a  certificate  of  acknowledgment  is  substantially  defective,  its  deficiencies 
can  not  be  supplied  by  the  parol  testimony  of  the  officer  who  made  it, 
and  who  took  the  acknowledgment. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 

Tried  before  the  IL.n.  Wm.  B.  Wood. 

This  action  was  brought  bv  John  Scott,  against  Mrs.  Sarah 
E.  Simons,  to  recover  the  possession  of  a  tract  of  land,  with 
damages  for  its  detention ;  and  was  commenced  on  the  20th 
April,  1879.  The  plaintiff  claimed  the  hmd  under  a  mortgage 
executed  to  him  by  William  Simons  (the  defendant's  husband) 
and  his  wife,  dated  the  11th  September,  187B,  and  given  to  se- 
cure the  pavment  of  three  promissory  notes,  which  fell  due  on 
the  1st  January,  1877,  1878,  and  1S79,  resjiectively.  '*It  was 
admitted  that  said  William  Simons  is  dead,  and  the  defendant 
is  his  widow ;  and  that  the  land  sued  for,  for  which  she  de- 
fends, is  in  fact  the  homestead,  and  was  the  homestead  of  said 
Simons  and  wife  when  ])laintiff"'s  said  mortgage  was  executed.'' 
The  mortgage  purj)orted  to  have  been  acknowledged  by  each  of 
the  grantors,  on  the  2(ith  September,  1876,  before  O.  P.  Tuck- 
er, notary  pul)lic,  and  e.i'  officio  justice  of  the  peace  ;  whose  cer- 
tificate, as  to  the  acknowledgment  by  the  wife,  was  in  these 
words:  '•!,  ().  P.  Tucker,  X:  P;,"  Arc.,  ''hereby  certify,  that 
Sarah  Elizabeth  Simons,  wife  of  AVm.  Simons,  whose  name  is 
signed  to  the  foregoing  conveyance,  and  who  is  known  to  me, 
was  examined  separately  and  apart  from  her  husband,  acknowl- 
edged before  me  on  this  day  that,  being  informed  of  the  con- 
tents of  the  conveyance,  she  executed  her  name  to  the  same 
voluntarily  on  the  day  the  same  bears  date.  (Tiven  under  my 
hand,"  &c.  When  the  plaintiff  offered  this  mortgage  in  evi- 
dence on  the  trial,  as  the  bill  of  exceptions  shows,  the  defend- 
ant objected  to  its  admission,  on  the  ground  that  the  certificate 
"does  not  sliow  that  the  said  mortgage  w;is  acknowledged  by 
her  as  required  by  law,  and  because  said  mort<rage  was  not 
23 
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signed  or  acknowledged  by  her  as  required  by  law."  The 
court  sustained  the  objection,  and  excluded  the  mortgage  from 
the  jury  ;  to  which  ruling  the  plaintiff  duly  excepted.  ''  There- 
upon, the  plaintiff  introduced  said  O.  P.  Tucker,  the  justice  of 
the  peace  who  signed  and  took  said  acknowledgment,  as  a  wit- 
ness, and  offered  to  prove  by  him  that  said  acknowledgment 
was  taken  as  required  by  the  Code  of  Alabama ;  to  which  parol 
proof  the  defendant  objected,  and  the  court  sustained  the  ob- 
jection ;  to  which  ruling  plaintiff  excepted."  These  rulings  of 
the  court  are  now  assigned  as  error. 

O'Xeal  &  O'Xeal,  for  appellant,  cited  Sharpe  v.  Onne^  61 
Ala.  267 ;  Caliall  v.  Cithen^  21.  B.  Amj..  61  Ala.  233 ;  Johns- 
ton V.  Haines.,  2  Ohio,  279;  Wharton  on  Evidence,  §  1053,  and 
notes;  Baniett  v.  ProsArtuer,  62  Ala.  -ISH ;  Bradford  c.  Daiv- 
son  cfc  CamphelL  2  Ala.  203. 

BRTCKELL,  C.  J.— The  constitntion  of  18(58  provided,  that 
a  mortgage,  or  other  alienation  of  the  homestead,  l)y  the  owner, 
if  a  married  man,  should  not  be  valid,  without  the  vtduntary 
signature  and  assent  of  the  wife.  The  provision  is  embodied, 
in  the  same  words,  in  the  present  constitution.  It  was  not  un- 
til April  23,  1873,  that  any  particular  form  or  mode  for  the  ex- 
ecution of  an  alienation  of  the  homestead  was  provided  by  the 
General  Assembly,  or  any  form  or  mode  in  which  it  should  l)e 
made  to  appear  that  the  signature  and  assent  of  the  wife  to  such 
alienation  was  volimtary.  "Witiiout  such  signature  and  assent, 
it  was  settled,  that  an  alienation  of  the  homestead  was  void.  It 
would  not  support  ejectment  against  the  husband,  nor  operate 
against  a  subsequent  conveyance  by  husband  and  wife;  it  was 
of  no  more  validity  than  the  deed  of  a  married  woman  convey- 
ing lands,  not  executed  and  acknowledged  as  provided  by  stat- 
ute enabling  her  to  convey. — McGuire  v.  Van  Pelt^  55  Ala. 
3-14;  Miller  V.  Marx,  /J. "322. 

In  the  absence  of  legislation,  providing  the  numnerof  execu- 
tion by  the  wife  of  an  alienation  of  the  homestead,  the  require- 
ment of  the  constitution  was  regarded  as  satisfied,  if  she  joined 
in  executing  the  conveyance,  and  the  execution  was  acknowl- 
edged and  certified  in  the  form  prescribed  for  the  convey- 
ance of  her  lands,  or  for  the  relinquishment  of  dower  in  the 
lands  of  the  husband. — Miller  v,  Mar.r,  supra  ;  Lyons  v.  Ccm^ 
nor,  57  Ala.  181 ;  Forsytfi  v.  Preer,  62  Ala.  443. 

The  act  of  April  23,  1873  (Pamph.  Acts,  1872-3,  p.  64),  of 
force  when  the  mortgage  under  which  the  appellant  deduced 
title  to  the  premises  in  controversy  was  executed,  declared  "that 
no  mortgage,  or  other  alienation  of  the  homestead,  by  the  own- 
er thereof,  if  a  married  man,  shall  l)e  valid,  without  the  volun- 
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tary  signature  and  asHent  of  his  wife;  which  voluntary  signa- 
ture and  assent  must  l)e  sliown  In-  the  examination  of  the  wife 
separate  and  apart  from  the  husband,  touching  the  same,  iiad 
before"  one  of  certain  ofticers  named  in  the  act.  The  examin- 
ation was  required  to  be  certified  in  wrting,  and  indorsed  in  a 
specified  form  uj)on  the  conveyance.  Tiie  first  re<|uisite  of  tlie 
certificate  was,  that  the.  person  examined  vms  knoum^  or  made 
hnotim  to  tlie  officer,  to  be  the  wife  of  the  grantor;  nocoruh  that 
she  was  examined  separate  and  apart  from  the  liusband,  touch- 
ing lier  signature  to  the  conveyance;  MZ/y/.  that  she  acknowl- 
edged having  signed  it,  "of  her  own  free  will  and  accord,  and 
without  fear,  constraint,  or  pei"suasion  of  lier  husband." 

The  statute  prescribing  a  particular  mode  for  the  alienation 
of  the  homestead — for  the  exercise  by  the  wife  of  the  poAver 
conferred  ui)on  her  liy  the  constitution,  and  by  the  statute  en- 
acted for  the  purpose  of  giving  effect  to  the  constitution — must 
be  regarded  as  a  negative  on  all  other  modes  of  alienation. 
The  alienation,  to  be  valid— to  pass  title  to  the  homestead — 
must  bear  the  evidence  of  the  voluntary  signature  and  assent 
of  the  wife  the  statute  ])rescrit)ed.  In  a  particular  mode  the 
statute  re(piire(l  that  it  should  be  manifested  her  signature  and 
assent  was  voluntary.  The  p(»wer  of  the  legislature  to  ])rescribe 
the  mode  in  which  the  fact  should  be  made  manifest,  can  not 
l)e  doubted.  When  the  mode  is  i)rescribed,  if  courts  could  say 
that  it  may  not  be  followed — that  another  mt»de  would  be  of 
equal  value  and  effect — the  exercise  of  legislative  power  would 
be  vain.  The  recpiisition  of  the  statute  can  not  l»e  dispensed 
with,  or  disregarded.  It  is  not  a  matter  of  choice  l)etween  a 
statutory  and  common-law  mode  of  exercising  a  common-law 
right  or  power.  The  power  the  wife  exercises  was  unknown 
to,  and  is  not  derived  from  the  common  law.  Like  the  home- 
stead estate,  to  which  it  is  appendant  and  a])i)urtenant,  it  is  of 
constitutional  and  statutory  creation,  and  nnist  lie  exercised  in 
the  particular  mode  the  statute  may  aj)point. 

For  numy  years  prior  to  the  enactment  of  the  act  of  Aj)i-il 
23,  187*3,  the  statutes  had  enabled  married  women  to  ci>nvey 
real  estate,  and  to  reliiKpiish  the  contingent  right  c»f  dower  in 
the  real  estate  of  the  husband.  A  privy  examination  of  the 
wife  was  dispensed  with,  and  the  ccaiveyance  was  valid  if  her  exe- 
cution of  it  was  attested  by  two  witnesses,  or  acknowledged  in  the 
mode  and  certified  bv  an  officer  having  authority  to  take  and 
certify  the  acknowledgment  of  conveyances. — Code  of  is?*'*, 
5?  21^)1.  The  form  of  the  certificate  of  acknowledgment  was  an 
affirmation  by  the  officer  that  the  wife  was  known  to  him,  and 
acknowledged  before  him  that,  being  informed  of  the  contents 
of  the  conveyance,  she  executed  the  same  voluntarily.  As  we 
have  said,  this  mode  of  execution,  acknowledgment  and  certiti- 
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cate,  in  the  absence  of  a  statute  prescribing  another,  was  a  suf- 
ficient manifestation  of  tlie  voluntary  signature  and  assent  of 
the  wife  to  an  alienation  of  the  homestead.  In  this  view,  it  is 
apparent  the  intention  of  the  General  Assembly  was,  that 
the  act  of  April  23,  1873,  should  furnish  the  only  rule  by 
which  it  should  be  ascertained  whether  the  wife  had  given  to 
the  alienation  of  the  homestead  her  voluntary  signature  and  as- 
sent ;  that  the  mode  of  execution  of  the  alienation,  and  of  cer- 
tifying it,  there  prescribed,  should  supersede  and  exclude  all 
other  modes.  It  is  a  rule  of  statutory  construction  well  settled, 
commended  by  the  plainest  justice,  that  a  statute  intended  as  a 
revision  of  the  subject-matter  of  former  statutes,  and  as  a  sul)- 
stitute  for  them,  to  the  extent  of  the  revision,  is  a  repeal  of  the 
former  statutes.  As  to  the  alienation  of  the  homestead,  the  act 
of  April  23,  1873,  was  a  repeal  of  all  former  statutes,  in  their 
application  to  such  alienation. 

A  comparison  of  the  certiticate  of  the  wife's  acknowledg- 
ment to  the  mortgage  offered  in  evidence,  with  the  certificate 
made  indispensable  by  the  act  referred  to,  shows  that  there  was 
not  a  substantial  compliance  with  the  act.  The  only  word 
found  in  the  certificate,  expressing  that  the  signature  and  assent 
of  the  wife  was  voluntary — the  only  word  excluding  fear,  con- 
straint, or  persuasion  of  the  husband — is  the  word  voluntarily. 
If,  under  any  circumstances,  the  acknowledgment  of  the  wife 
that  she  executed  a  conveyance  voluntanbj,  could  be  deemed 
the  equivalent  of  an  acknowledgment  that  she  executed  it  "of 
her  own  free  will  and  accord,  and  without  fear,  constraint,  or 
persuasion  of  her  husband,"  it  cannot,  without  a  violation  of 
the  legislative  intention,  be  deemed  the  equivalent  under  the 
act  referred  to.  If  it  should  be  so  taken  and  construed,  the 
result  would  be,  that  a  certificate  of  acknowledgment  conform- 
ing to  the  former  statutes,  which  were  superseded,  if  made  on 
a  privy  examination  of  the  wife,  would  be  suflicient.  The  word 
voluntarily,  under  the  forms  prescril)ed  by  those  statutes,  ex- 
pressed that  husband  or  wife,  in  the  execution  of  a  conveyance, 
was  acting  freely.  The  act  of  April  23,  1873,  required  that 
the  certificate  of  acknowledgment  should  express  more  than 
was  comprehended  under  the  word  voluntarily.,  as  found  in  the 
pre-existing  statutes,— the  word  in  such  statutes  applying  alike 
to  husband  or  wife.  The  act  intended  tlie  exclusion  of  the  in- 
fluence of  the  husband  in  producing  assent  of  the  wife  .to  the 
alienation  of  the  homestead.  The  protection  of  tlie  wife  from 
being  tortured  by  fear,  constrained  l)y  the  domination  of  a 
stronger  will,  or  seduced  by  the  flattery,  importunity,  solicita- 
tion, or  suasion  of  the  husband,  was  the  purpose  of  the  act. 
And  it  was  intended  that,  on  the  privy  examination,  it  should 
be  made  manifest  to  the  officer  taking  it,  that  it  was  of  her  own 
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volition,  unmoved  by  the  infiuence  of  tlie  husband,  she  signed 
and  assented  to  the  alienation.  The  certificate  of  the  examina- 
tion indorsed  on  the  alienation,  it  was  intended,  sliould  manifest 
clearly,  not  only  that  the  wife  was  acting  from  her  own  volition, 
but  should  negative  the  influence  of  the  husband  in  producing 
the  determination.  Certificates  of  the  probate  or  aclcnowledg- 
ment  of  conveyances  have  been  liberally  construed  by  this  court. 
A  literal  compliance  with  statutory  forms  has  not  been,  and 
should  not  be  exacted.  But  tlie  court  can  not  disregard  the 
plain  intention  and  injunction  of  a  statute,  and  dispense  with 
substantial  refpiirements  of  a  certificate  required  by  statute. 
Sharpe  v.  Onne^  61  Ala.  263.  "Whether  the  certificate  is  not 
in  otiier  respects  fatally  defective,  we  do  not  decide.  It  is 
enough  that  it  does  not  conform  to  the  statute  in  the  respect 
pointed  out,  and  which  was  the  ground  of  objection  in  the 
Circuit  Court 

I'ai'ol  evidence  was  not  admissible  to  supply  the  deficiencies 
in  the  certificate  of  acknowledgment.  The  examination  and 
acknowledgment  of  the  wife,  the  officer  is  required  to  certify, 
can  not  rest  partly  in  parol,  and  partly  in  writing.  What  the 
statute  required  to  be  done,  reduced  to  writing,  and  certified, 
must  appear  from  the  certificate  of  the  officer.  It  is  not  of 
the  least  importance  whether  there  was  a  privy  examination,  an 
acknowledgment  by  the  wife  of  every  fact  rendering  her  signa- 
ture and  assent  voluntary,  or  not.  It  is  not  the  fact  alone,  of 
such  examination  and  acknowledgment,  the  act  made  an  indis- 
pensable element  of  a  valid  alienation  of  the  homestead,  but 
the  certificate  of  the  fact  indorsed  on  the  alienation.  With 
this  certificate  courts  can  not  dispense,  and  substitute  for  it  the 
evidence  of  the  officer,  speaking  subsequent  to  the  transaction 
he  ought  to  have  committed  to  writing. — Elliott  v.  IHersoh 
1  Peters,  32  S;  Watson  v.  BaiUy^  1  Binney,  470;  Hay  den 
V.  Westcott,  11  Conn.  129;  (JFerrall  v.  Shnjdot,  4  Iowa,  381 ; 
LijidUy  V.  Smith,  46  111.  524. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 


Alexander  v.  Alexander. 

BUI  «w-  Equity  hy  Legatees  and  Distributees,  for  Acccmnt  and 
Setthment  hy  Executor  and  Administrator. 

1.     Settlemfut  of  ext'ctdnr^s  accounts   in  Prohate  Court ;  eqtntntilc  relief 
agaimt. — "  There  is  nothing  averred  in  the  bill  in  this  case  which  takes 
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it  out  of  the  operation  of  the  rule  declared  in  Otin  v.  Dnrqan  (53  Ala. 
178),  Waring  v.  Lewis,  (lb.  615),  Hnffoii  r.  Williams,  (60  Ala.  1.37),  and 
Gamble  v.  Jordan  (54  Ala.  432).  The  Probate  Court  was  not  without 
jurisdiction  to  make  the  settlement,  and  the  bill  fails  to  show  the  omis- 
sion of  any  steps  necessary  to  put  that  jurisdiction  into  exercise." 

Appeal  from  tlie  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  N.  S,  (traham. 

The  bill  in  this  case  was  filed  on  the  28th  December,  1880, 
by  Joseph  L.  Alexander  and  others,  as  distributees  of  the  estate 
of  Dewitt  C.  Alexander,  deceased,  and  as  devisees  and  legatees 
under  his  will,  against  John  D.  Alexander,  as  the  executor  of 
said  will,  and  also  as  the  administrator  de  bonis  fi/m  of  said 
estate ;  and  sought  to  compel  a  settlement  of  the  accounts  of 
the  said  executor  and  administrator.  John  D.  and  Dewitt  C. 
Alexander  were  sons  of  Joseph  M.  Alexander,  deceased,  who 
died  in  Marengo  county,  where  he  resided,  in  March,  1865; 
and  they  both  qualified  as  executors  of  the  last  will  and  testa- 
ment of  their  father;  the  children  of  a  def'eased  daughter 
being  equally  interested  with  them  by  the  terms  of  the  will. 
Dewitt  C.  Alexander  took  no  active  part  in  the  administration 
of  the  estate,  but  left  the  entire  control  and  management  to 
his  co-executor;  and  he  died  on  the  31st  October,  1865,  after 
having  executed  his  last  will  and  testament,  by  which  his  wife 
and  children  were  made  legatees  and  devisees,  and  of  which 
said  John  D.  Alexander  was  appointed  the  executor.  The  will 
was  duly  admitted  to  probate,  and  letters  testamentary  were 
granted  to  said  John  D.  as  executor  on  the  22d  January,  1'866 ; 
and  he  continued  to  act  as  the  executor  of  each  will,  having  the 
entire  charge  of  both  estates,  until  the  14th  June,  1869,  wlien 
he  resigned  the  executorship  of  each,  and  made  a  final  settle- 
ment of  his  accounts  in  the  Probate  Court  by  which  his  letters 
were  granted.  On  the  16th  August,  1869,  on  the  petition  of 
said  John  D.  Alexander,  letters  of  administration  de  honis  non 
on  each  of  said  estates  were  granted  to  him ;  and  he  continued 
to  act  as  the  administrator  of  both  estates,  until  the  8th  day  of 
July,  1872,  when  he  filed  his  written  resignation  of  each,  and 
made  a  final  settlement  of  his  administration  of  each. 

Tlie  decrees  rendered  by  said  Probate  Court  in  the  matter  of 
the  estate  of  Joseph  M.  Alexander,  on  final  settlement  of  the 
said  John  D.  as  executor,  and  also  as  administrator  de  honw  non^ 
are  set  out  in  the  report  of  the  case  of  Alexander  v.  Alexander 
{anUy  p.  212),  which  see;  but,  though  referred  to  in  tliis  case, 
and  alleged  to  be  void,  they  are  not  material  to  an  miderstand- 
ing  of  the  bill,  which  seeks  relief  only  in  reference  to  the  ad- 
ministration and  settlement  of  the  estate  of  Dewitt  C.  Alex- 
ander. As  to  tlie  settlements  made  by  said  John  D.  as  the  ex- 
ecutor of  Dewitt  C.  Alexander's  will,  and  as  administrator  de 
Vol.  lxx. 
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honia  non  of  his  estate,  the  l)ill  contained  tlie  following  allega- 
tions: "In  March,  1868,  Patrick,  Irwin  tfc  Co.."  factors  and 
com  mission-merchants  in  Mobile,  to  whom  the  execntor  had 
shipped  a  large  (juantity  of  cotton  raised  on  lands  belonging  to 
the  two  estates,  "failed,  and  became  insolvent;  and  tlie  said 
executor  endeavored  to  collect  from  tliem  the  large  balance  due, 
to-wit,  $10,000,  but  without  success;  and  ai)i)rehending  that 
he  would  be  held  liable  to  pay  the  same  to  the  said  legatees,  (»n 
account  of  his  negligence  and  want  of  authority  in  |)ermitting 
the  sums  to  remain  in  the  hands  of  said  Patrick,  Irwin  ct  Co., 
without  any  security  by  them,  he  endeavored  to  escape  said 
liability,  and  to  throw  the  loss  of  said  balance  on  the  .said  estate 
or  legatees;  and  to  carry  into  effect  his  said  object,  he 
made  what  he  called  (and  what  purported  to  be)  a  final 
settlement  of  his  sai<l  executorship  in  said  court  on  the 
14th  June,  ISOO.  On  his  sail]  settlement,  said  execu- 
tor claimed  a  credit  of  s2'<>88.30,  against  the  balance 
of  is7,28(>,(»7  found  against  him  on  his  })artial  settlement 
in  May,  1807,  on  the  ground  that,  by  the  failure  of  Patrick, 
Irwin  cV:  Co.,  he  had  never  collected  said  >^2,oS3.30  from  them; 
and  he  failed  and  refused,  on  said  settlement,  to  charge  himself 
with,  or  to  account  for,  the  said  several  sums  of  money,  or  any 
part  thereof,  the  proceeds  of  the  sales  of  cotton  made  by  said 
Patrick,  Irwin  ^'c  Co.  as  afoivsaid,  on  the  ground  that  he  had 
never  received  or  collected  said  money  from  them.  And  the 
plaintiffs  charge  that  said  executor  claimed  said  credits  with  the 
intent  to  defraud  them  and  their  co-legatees;  and  that  said 
Patrick,  Irwin  A:  Co.  had  accounted  for  all  of  said  sums,  and 
j)laced  tile  .same  to  his  credit  on  their  books,  and  he  had  charged 
himself  with  a  poi-tiofi  of  said  amount,  to-wit,  s*2.<>83.3o,  on 
his  said  ])artial  settlement  on  the  13th  May,  1867.  On  said  so- 
called  liiuil  settlement,  jilaintiffs  wei'e  infants  of  tender  years, 
and  wholly  under  the  influence  of  said  executor,  who  was  their 
uncle,  and  professed  great  love  for  them,  and  great  care  and 
regard  for  their  interests  and  welfare;  and  though  nominally 
rei)resented  1)V  a  guardian  (((IIIUhi  on  said  settlement,  little  at- 
tention was  paid  to  their  rights,  and  the  rights  of  their  co-lega- 
tees; and  the  said  court,  then  and  there,  wn^ngfuliy  allowed 
said  executor  a  credit  for  said  $2,t>83.30,  and  refused  to  charge 
him  with  the  said  several  .sums,  the  proceeds  of  sales  of  said 
cotton.  And  said  executor,  then  and  there,  with  the  intent  to 
defraud  these  j)laintiffs  and  their  co-h.'gatees,  falsely  made  his 
affidavit  that  he  had  not  used  any  (jf  the  moneys  <jf  said  estate 
for  his  own  purposes;  and  plaintiffs  aver  that  he  had  used  and 
converted  for  his  own  purjioses  a  large  amount  of  the  moneys 
of  said  estate,  to-wit,  the  sum  of  sl(»,(JU(»,  and  was  liable  to 
pay  a  large  sum  as  interest  thereon,  to-wit,  the  sum  of  s3,'>t>0 ; 
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yet  the  said  court  refused  and  failed  to  charge  him  with  any 
interest  on  any  of  the  moneys  of  the  estate  which  came  to  his 
hands  as  executor,  and  allow^ed  his  accounts  as  stated  by  him, 
and  rendered  a  decree  against  him  for  $1,264.80,  and  ordered 
him  to  deliver  the  assets  of  the  estate  to  his  successor  in  the 
administration,  when  such  successor  qualified,"  &c.  "  At  the 
time  said  settlement  was  made,  said  John  D.  was  the  executor 
of  Joseph  M.  Alexander,  deceased,  and  had  in  his  hands,  as 
assets  of  said  estate,  a  large  sum  of  money,  to-wit,  the  sum  of 
$25,000,  one-third  of  which  he,  as  executor  of  said  Dewitt  C, 
would  be  entitled  to  receive  on  a  final  settlement  of  his  execu- 
torship of  said  Joseph  M.;  that  the  said  executor  had  not  made 
on  the  14th  June,  1869,  and  has  never  made  from  that  time 
hitherto,  a  final  settlement  of  his  executorship  of  said  Joseph 
M.,  and  the  estate  of  the  said  testator  remains  wholly  unsettled, 
and  the  interest  of  the  executor  of  the  said  Dewitt  C.  in  the 
estate  left  by  the  said  Joseph  M.  has  never  been  ascertained  ; 
and  therefore  the  said  so-called  final  settlement  of  the  estate  of 
said  Dewitt  C,  made  in  said  court  on  the  14th  June,  1869,  by 
said  executor,  is  wholly  void,  and  said  court  had  no  jurisdiction 
thereof,  and  no  power  to  make  a  final  settlement  under  the  cir- 
cumstances." "Plaintiffs  charge  that  said  so-called  settlements 
made  by  said  executor  on  the  14tli  June,  1869,  were  not  in- 
tended by  him  as  final  settlements,  but  only  to  cover  and  con- 
ceal his  frauds  against  the  legatees  of  liis  respective  executors. 
He  was  then  the  sole  executor  of  both  estates,  and  the  legatees 
of  both  estates  were  all  minors,  except  the  said  Susan  P.,  Al- 
bert A.,  and  Julia  A.,  and  were  all  under  the  influence  of  said 
executor ;  and  said  settlements  were  made  by  him  With  the 
fraudulent  intent  to  escape  from  the  liability  which  he  had  in- 
curred in  permitting  the  said  moneys,  ])elonging  respectively  to 
the  two  estates,  to  remain  in  the  hands  of  said  Patrick,  Irwin 
&  Co.  without  security,  and  which  was  consequently  lost." 
The  hill  contained,  also,  similar  allegations  of  fraud  and  mis- 
conduct of  the  said  John  D.  while  acting  as  administrator  de 
bonis  non,  and  similar  charges  as  to  the  invalidity  of  his  settle- 
ments in  that  capacity ;  and  prayed  that  the  administration 
might  be  removed  into  the  Chancery  Court,  and  the  accounts 
of  the  said  executor  and  administrator  be  there  settled. 

The  chancellor  overruled  a  demurrer  to  the  bill,  and  also  a 
motion  to  dismiss  for  want  of  equity;  and  his  decree  is  now 
assigned  as  error. 

Brooks  &  Roy,  for  appellant. 

Pettus  &  Dawson,  contra. 

Vol.  lxx. 
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STONE,  J. — There  is  nothing  averred  in  tin's  liill  wliieli 
takes  it  out  of  the  operation  ot  tlie  rule  declared  in  Otlf<  v. 
Darffan,  53  Ala.  178;  Waring  v.  Levnn^  Jh.  015;  IluiUm  v. 
Wdliams,  60  Ala.  137  ;  Gamble  v.  Jordan,  54  Ala.  432,  Tlie 
Probate  Court  was  not  without  jurisdiction  to  make  this  settle- 
ment, and  inasmuch  as  the  bill  fails  to  show  the  omission  of 
any  steps  necessary  to  put  the  jurisdiction  of  the  Probate  Court 
in  exercise,  it  is  wanting  in  equity,  as  it  now  stands.  Whether 
it  can  l)e  made  to  contain  equity  by  amendment,  we  can  not 
certainly  know. 

Reversed  and  remanded. 


Van  Hook  v.  City  of  Selnia. 

Prosecution  for  Violation  of  Municipal  Ordinance. 

1.  Licence  laws  ;  vnlldity  of. — The  power  of  tlie  State  to  autliorize  the 
license  of  all  classes  of  trades  and  employments,  can  not  be  doiil)ted ; 
and  there  is  just  as  little  doubt  of  its  power  to  delegate  tliis  ri^ht  to  mu- 
nicipal corporations,  either  for  the  purpose  of  revenue,  or  for  that  of 
taxation. 

2.  License  for  polif^e  purposes,  or  for  revenue. — A  grant  of  power  to  a 
mxinicipal  corporation,  to  license  for  police  purposes  merely,  must  be  ex- 
ercised as  a  means  of  regulation  only,  and  can  not  I)e  used  as  a  source 
of  revenue;  but  a  license  for  regulation,  in  such  sum  as  may  be  n-ason- 
ably  necessary  to  promote  the  legitimate  objects  of  the  i)olice  jiower 
(which  includes  the  protection  of  the  lives,  health,  and  jiroperty  of  citi- 
zens, the  preservation  of  public  morals,  and  the  maintenance  of  the 
peace  and  good  order  of  the  community),  in  the  district  in  which  the  or- 
dinance is  designed  to  operate,  will  be  held  an  exercise  of  police  jiower, 
and  not  of  the  power  of  taxation. 

3.  Amount  of  license,  as  ajf'ectirifj  character  of  ordinance. — In  determin- 
ing whether  the  ordinance  is  to  be  construed  as  an  exercise  of  the  jxilice 
power,  or  of  the  power  of  taxation,  the  amount  reijuireil  as  the  i)rice  of 
a  license  is  material;  and  it  is  material,  also,  in  determining  whether 
the  ordinance  is  intended  for  regulation  only,  or  is  so  exorbitant  as  to  be 
prohibitory,  and  therefore  ultra  vires. 

4.  Same. — In  the  case  of  useful  trades  and  employments,  and  a  for- 
tiori in  other  cases,  the  amount  exacted  for  a  license,  in  the  exercise  of 
a  mere  police  power,  designed  for  regulation  only,  is  not  to  be  confined 
to  the  expense  of  issuing  it,  but  a  reasonable  compensation  may  be 
diarged  for  the  additional  expense  of  nmnieipal  supervision  over  the  par- 
ticular business  or  vocation  at  the  place  where  it  is  lict'used ;  and  the 
courts  will  not  scrutinize  the  amount  too  narrowly,  with  the  view  of  ad- 
judging it  a  tax. 

o.  Presumption  in  favor  of  municijxil  ordinance. — When  a  question  is 
raised  as  to  the  reasonableness  of  a  municipal  ordinance,  having  refer- 
ence to  a  subject-matter  which  is  within  tl\e  corporate  jurisdiction,  it  will 
V)e  presume<l  to  be  reasonable,  unless  the  contrary  appears  on  the  face 
of  the  law  itself,  or  is  established  l)v  j)roi>er  evidence. 

(5.     Grant  of  power  to   municipal  corporation   to  txercise  palice  juarers 
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outside  of  corporate  Ihnlts. — The  legislature  may  grant  to  a  municipal  cor- 
poration the  power  to  enact  ordinances,  for  police  powers  merely,  operat- 
ing beyond  the  corporate  limits. 

7.  Ordinance  oj  city  of  Selma,  imposing  -flO  license  for  selling  goods, 
wares,  and  merchandise. — Under  the  principles  above  declared,  the  ordi- 
nance of  the  city  of  Selma,  requiring  a  license  of  ten  dollars  to  be  paid 
by  all  persons  engaged  in  selling  goods,  wares  and  merchandise,  within 
the  limits  of  the  territory  over  which  jurisdiction  is  given  to  the  corporate 
authorities  for  police  purposes,  is  a  valid  exercise  of  that  power. 

Appeal  from  tlie  Circuit  Court  of  Dallas. 
Tried  before  tlie  Hon.  John  Moore. 

S.  W.  John,  for  the  appellant. — The  grant  of  power  fo  the 
corporate  authorities  of  the  city  ef  Sehna,  by  the  first  section 
of  the  act  amending  the  charter  of  the  city,  was  of  "  all  the 
police  powers  and  jurisdiction  conferred  by  the  charter,"  out- 
side, of  the  city,  "for  regulating  and  licensing  the  sale  of 
goods,"  &c.  This  is  a  grant  of  police  power  only,  and  is  to  be 
distinguished  from  the  taxing  power,  or  power  to  grant  licenses 
for  the  purpose  of  raising  revenue.  The  distinction  between 
the  two  powers  is  well  recognized,  and  the  grant  of  one  does 
not  include  the  other.— 1  Dillon  Mun.  Corp.  §  291 ;  Ih.  §  609; 
33  N.  J.  Law,  280;  License  omes^  5  Wallace,  471-2;  Cooley's 
Const,  Lim.  201.  The  ordinance  in  this  case,  under  which  the 
proceeding  w^as  instituted,  imposes  a  license,  or  tax,  upon  per- 
sons engaged  in  various  kinds  of  business  in  the  designated  ter- 
ritory, outside  of  the  corporate  limits,  varying  in  amount  from 
So  to  $150;  and  shows  on  its  face  that  its  object  and  purpose 
are  to  raise  revenue  for  the  city.  As  a  law  for  raising  revenue, 
or  imposing  taxes,  outside  of  the  city,  for  the  benefit  of  the  city, 
it  is  not  within  tlie  legislative  grant  of  power,  and  is  an  unlaw- 
ful appropriation  of  private  property  to  public  uses. — Cooley's 
Const.  Lim.  49-1-5,  and  authorities  cited  in  note;  1  Dillon  M. 
C.  §  93 ;  Clieeney  v.  Iloo^ier,  9  B.  Monroe,  345 ;  Covington  v. 
Southgate,  15  B.  Monroe,  498 ;  Wells  v.  Weston,  22  Mo.  384- 
90  ;  Ilammett  v.  Philadelpliia,  65  Penn.  St.  Rep,  If  there  is  a 
reasonable  doubt  as  to  the  existence  of  the  power,  it  must  be 
resolved  against  the  corporation, — 1  Dillon,^  55;  (boley,  395. 

Jno,  p.  Tillman,  eontra. — The  act  amending  the  charter 
of  the,  city  of  Selma,  and  granting  to  it  police  power  and  juris- 
diction within  a  specified  territory  outside  of  the  limits  of  the 
city,  is  a  valid  exercise  of  legislative  power. — Falmouth  v. 
Watson,  5  Bush,  Ky.  660 ;  Mason  v.  Lancaster,  4  Lh.  406 ; 
Dillon  on  Mun.  Corp.  §  609,  note.  The  ordinance  under  which 
this  proceeding  was  instituted,  though  it  may  incidentally 
increase  the  revenues  of  the  city,  is  a  legitimate  exercise  of  the 
police  power  and  jurisdiction  with  which  the  city  is  clothed. 
Vol.  lxx. 
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Tenney  v.  hmz^  16  Wine.  56();   ( 'drier  v.  1)oii\  Ih^  298;  Stah- 
V.  Herod,  *-l^  Iowa,  123;  If(><l<je.s  o.  J/oj/or,  2  Ilimiph.  (Tfnn.)61. 

SOMERVILLE,  J.— Section  I  of  an  act  of  the  (ieiieral 
Assembly,  approved  February  12,  1-S79,  so  amends  the  charter 
of  the  city  of  Sehna,  as  to  autliorize  its  corporate  autliorities 
"to  have  and  exercise  all  the  jtoliee  ])owers  and  jurisdiction, 
conferred  bv  tiie  charter  of  the  city,"  within  a  specified  terri- 
tory, adjoining  and  onU'ide  of  the  citv  limits. — Acts  l.s7,S-79, 
pp.  454-^).  And  it  is  provided,  in  the  same  section,  that  tliese 
powers  are  conferred,  among  other  purposes,  "for  regukifhuj 
and  lieerialny  the  sale  of  *  *  qoodx^  truren  nnd  nn-rehan- 
diHer—lh. 

An  ordinance  was  pa.ssed,  requiring  a  license  of  t^'n  dollars 
to  be  paid,  by  all  persons  engaged  in  selling  goods,  wares  and 
merchandise;  and,  on  prosecution  instituted  against  the  a])pel- 
lant,  he  was  convicted  of  a  violation  of  this  ordinance,  and 
fined  in  the  sum  of  ten  dollars  by  the  mayor's  court.  On 
appeal  to  the  Circuit  Court  of  Dallas  county,  this  judgment 
of  conviction  was  sustained  ;  and,  thereupon,  an  appeal  was 
taken  to  this  court. 

The  (juestion  presented  for  our  consideration  is  the  validity 
of  the  ordinance  exacting  this  license. 

The  power  of  the  State  to  authoi'izc  the  license  of  all  classes 
of  trades  and  eniployments  cannot  be  doubted.  And  there  is 
just  as  little  doubt  of  the  power  to  delegate  this  right  to  mu- 
nicipalities, either  for  the  j)urpose  of  revenue,  or  that  of  regu- 
lation.—  Kr  parte  ('Hy  (.ouitcll.  In  /v  h'lto.r.  (»4  Ala.  46^>; 
Cooley  on  Const.  Lim.  581. 

The  right  here  ccjuferred  is,  to  regulate  and  liccn.se  iov  jtolire 
•  purposes  merely;  and  the  power  to  license  for  the  ])urposc  of 
recenac  is  not  to  be  inferred.  It  is,  indeed,  excluded  by  the 
clearest  implication. — 2  Dillon  Mun.  Corj).  jj  7r>8.  It  seems 
well  settled  by  authority,  that  the  j)ower  to  license,  if  granted 
as  a  police  power,  must  be  exercised  as  a  means  of  regulation 
oidv,  and  cannot  be  used  as  a  source  of  revenue. — /•'.  I\.  ('<>.  r. 
Jlohoken,  41  N.  J.  (Law),  71;  Ma>/or  r.  h'.  li.  ('n.,\Yl  N.  Y. 
261;   1  Dill.  Mun.  C\)rp.  ij  859,  note  1. 

The  police  power  has  been  held  to  eml)race  the  protection  of 
the  lives,  health,  and  property  of  the  citizens,  the  maintenance 
of  good  order  and  (piiet  of  the  community,  and  the  preserva- 
tion of  the  public  morals.— /^'^^^y  Co.  r.  Mai<sarhiii«'it.^,  97  l.  S. 
25;  T/wrjiH'  v.  R.  h\  Co.,  ^21  Vt.  149. 

A  license  for  regulation,  therefore,  in  such  sum  as  may  be 
reasonably  necessary  to  ])romote  these  ol)jects.  in  the  district 
where  the  ordinance   imposing  it  is  designed   to  operate,  may 
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"be  construed  to  be  the  exercise  of  the  police  power,  and  not  of 
the  power  of  taxation,. — 2  Dillon  Mun.  Corp.  §  768. 

In  determining  this  question,  the  amount  of  the  license  may 
be  regarded,  inasmuch  as  an  unreasonably  exorbitant  exaction 
would  be  prohibitory,  and  not  regulative,  and  for  this  reason 
ultra  vires,  as  an  exercise  of  the  authority  conferred  by  the 
city  charter. — Ex  parte  Burnett,  30  Ala.  461,  467.  So,  the 
amount  would  be  pertinent,  in  determining  whether  the  license 
was  one  for  regulation  merely,  or  for  revenue. —  Younghlood  v. 
Sexton  (32  Mich.  406),  20  Amer.  Rep.  654 ;  1  Dill.  Mun.  Corp. 
§  357,  noU  2. 

Where  police  regulation  alone  is  the  object  of  a  license,  there 
is  a  conflict  among  the  authorities,  as  to  tlie  rule  governing  the 
amount  that  may  l)e  charged  for  such  license.  The  nature  of 
the  occupation,  trade  or  profession,  authorized  to  be  licensed, 
has,  of  necessity,  much  to  do  with  it.  In  the  case  of  such  as 
are  useful  and  beneficial  to  the  community,  the  license  charged 
should  not,  ordinarily,  be  so  great  as  in  case  of  those  not  useful 
or  beneflcial,  especially  when  immoral  in  their  nature  or  tend- 
ency.—Cooley  on  Tax.  396-7;  1  Dill.  Corp.  §  357.  The 
amount  may.  also,  be  graduated  according  to  the  populousness 
of  the  city  or  connnunity  in  M^hich  the  privilege  is  to  be  exer- 
cised.— Ex  parte  Marshall,  64  Ala.  266.  There  are  authorities 
holding  that,  if  the  sum  required  for  such  license  exceeds  the 
expense  of  issuing  it,  the  act  transcends  the  licensing  power, 
and  imposes  a  ta^c ^  at  least,  in  the  case  of  useful  trades  and 
employments.  It  is  said  in  Dillon  on  Municipal  Corporations, 
that  as  an  exercise  of  ])olice  power  in  such  cases,  "  a  reasonable 
fee  for  the  license  and  the  labor  attending  its  issue  may  be 
charged." — ^1  Ih.  §  357,  (3d  Ed.)  Cooley,  in  his  work  on 
Constitutional  Limitations,  states  the  principle  as  follows:  "A 
right  to  license  an  employment  does  not  imply  a  right  to  charge 
a  license  fee  therefor  with  a  view  to  revenue,  unless  such  seems 
to  be  the  manifest  purpose  of  the  power ;  but  the  authority  of 
the  corporation  will  be  limited  to  such  a  charge  for  the  license 
as  will  cover  the  necessary  expenses  of  issuing  it,  and  the  addi- 
timial  l(d)or  of  ojjieers,  and  other  expenses  therehy  imposed^ 
Cooley  Const.'  Lim.  (4th  Ed.)  p.  245  [201].  Very  certain  it  is, 
that  the  courts  ought  not  to  scrutinize  the  amount  of  the  license 
too  narrowly,  witli  the  view  of  adjudging  it  a  tax,  where  it 
does  not  appear  to  be  unreasonable  in  amount  as  a  mere  regu- 
lation.— lb.  p.  246  [202],  nMe  1,  and  authorities  cited. 

We  declare  the  true  rule  to  be,  in  the  case  of  useful  trades 
and  employments,  and  a  fortiori  in  other  cases,  that,  as  an  ex- 
ercise of  police  power  merely,  the  amount  exacted  for  a  license, 
though  designed  for  regulation  and  not  for  revenue,  is  not  to 
be  confined  to  the  expense  of  issuing  it ;  but  that  a  reasonable 
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compensation  may  be  charged  for  tlie  additional  expense  of 
municipal  supervision  over  tlie  particular  business  or  vocation, 
at  the  place  where  it  is  licensed.  For  this  purpose,  the  services 
of  officers  nuiy  be  reipiired,  and  incidental  expenses  may  be 
otherwise  incurred  in  the  faithful  enforcement  of  such  ])olice 
inspection  or  superintendence. — Ash  v.  Pe<>ph\  11  Mich.  847; 
Carter  v.  Dow,  16  Wis.  298;  Tenney  v.  Lenz,  16  Wis.  566; 
State  V.  Herod,  29  Iowa,  123;  Cooley  on  Const.  Lim.(4th  YA.) 
245  [201],  and  note  I  on  p.  246,  with  cases  cited ;  7U'  jxirte 
Marshall,  64  Ala.  266. 

The  rule  further  a])plies  here,  that,  when  the  (juestion  ju^  to 
the  reasonableness  of  a  nuinici])al  by-law  or  city  ordinance  is 
raised,  and  it  has  reference  to  a  subject-matter  within  the  cor- 
porate jurisdiction,  it  will  be  presumed  to  be  reasonable,  unless 
the  contrary  appeal's  on  tlie  face  of  the  law  itself,  or  is  estal)- 
lished  by  proper  evidence. — Comraoiiivealth  v.  Patch,  97  Mass. 
221 ;  si.  Jjniis  v.  Weber,  44  Mo.  55U.  Under  these  princi]>les, 
we  cannot  judicially  know  that  the  amount  of  the  license  ex- 
acted of  the  appellant  in  this  case,  which  was  the  sum  of  ten 
dollars,  was  unreasonable.     The  contrary  is  presumptively  true. 

We  do  not  think  there  is  any  question  of  the  power  of  the 
General  Assembly  to  pass  an  act  of  this  character,  extending, 
for  police  puqioses  merely,  the  limits  of  a  municipality,  and 
conferring  power  on  the  city  authorities  to  pass  by-laws  opera- 
ting for  such  purpose  beyond  the  corporate  limits. — C'h/'cago 
Co.  V.  Chmujo,  88  111.  221.  The  sj)ecial  constitutional  provis- 
ions in  reference  to  taxation  have  no  reference  to  license  taxes. 
Kc  parte  City  Coanc'd,  in  re  Knifx,  64  Ala.  463;  1  Dillon 
Mun.  Corp.  >?  358,  note  1.  And,  in  the  absence  of  some  con- 
stitutional inhibition.  State  or  Federal,  the  power  of  the  General 
Assembly,  in  matters  of  a  purely  legislative  cliaracter,  is  with- 
out limitation. — Dads  ih  Stute,  at  the  last  term ;  J)orman  v. 
State,  34  Ala.  216. 

The  charge  of  the  Circuit  Court  was  in  accordance  with 
these  vnews,  and  its  judgment  is  athrmed. 


EdAvards,  Iludnion  &  Co.  r.  Whyte  <& 

Hull. 

Action  for  Breach  of  Special  Contract  for  Sale  and  Delivery 

of  Cotton. 

1.     Charges  to  jun/ ;  h(»r  conKtriiriL — Instructions  to  the  jury  must  Ix* 
construed  in  connection  with  the  eviilence,  and  also,  when  several  are 
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given  touching  the  same  matter,  in  connection  with  each  other ;  and 
when  thus  construed,  though  each  may  not  he  strictly  correct  as  an  in- 
dependent proposition,  or  may  not  he  very  clear  in  expression,  they 
would  not  present  a  reversihie  error,  when  any  apprehendedinjury  might 
be  avoided  b\-  a  request  for  explanatory  instructions. 

2.  AbHtraet  charge  ;  when  reversible  error. — An  abstract  charge,  though 
erroneous  in  point  of  law,  will  not  work  a  reversal  of  the  judgment,  un- 
less it  appears  the  jury  were  thereby  misled  to  the  prejudice  of  the  ap- 
pellant. 

3.  Burden  of  proof;  rhargex  (is  to. — When  the  defendant  avers  a 
rescission  of  the  contract  sued  on,  f)r  an  excuse  for  his  failure  to  perform 
it,  he  assumes  the  onufi  of  proving  such  rescission  or  excuse,  and  nuist 
prove  it  to  the  satisfaction  of  the  jury;  and  a  charge  which  asserts  that 
he  "  must  prove  it  to  the  satisfaction  of  the  jury  by  clear  and  satisfactory 
testimony,"  fairly  construed,  does  not  rcijuire  a  higher  degree  of  proof 
than  this. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  lion.  If.  D.  Clayton. 

This  action  was  brought  by  Wliyte  (k  Hull,  suing  as  partners, 
against  the  jDcrsons  composing  the  firm  of  Edwards,  Iludmon 
&  Co.,  "•  individually  and  as  partners,"  to  recover  damages  for 
the  breach  'of  a  contract  alleged  to  have  been  entered  into  by 
and  between  the  parties,  ''  at  Opelika,  in  said  county,  on  or 
about  November  3d,  1879,  in  substance  as  follows :  On  or 
al)Out  the  date  aforesaid,  and  at  the  place  aforesaid,  the  said 
plaintiffs,  at  the  special  instance  and  request  of  the  defendants, 
bargained  and  agreed  to  buy  of  and  from  them  one  hundred 
bales  of  cotton,  of  the  usual  weight,  upon  the  following  terms, 
that  is  to  say :  lifty  bales  of  even-running  middling  cotton  at 
10.25  cents  per  pound,  and  fifty  l)ales  of  even-ruiming  good 
middling  cotton,  at  10.50  cents  per  pound ;  the  entire  lot  to  be 
delivered  by  the  defendants  free,  on  board  the  cars  at  ( )pelika, 
M-ithin  two  weeks  from  the  date  of  sale,  to  plaintiffs ;  the  de- 
fendants agreeing  to  receive  exchange  at  par  in  payment  for 
said  cotton,  and  the  plaintiff's  agreeing  to  pay  said  defendants 
for  said  cotton,  on  delivery  of  the  same,  at  the  rate  and  price 
specitied,  for  each  and  every  pound  thereof,  in  exchange  at  par." 
The  breach  alleged  was  the  defendants'  failure  and  refusal  to 
deliver  the  cotton  on  demand  ;  and  the  common  counts  were  ad- 
ded to  the  complaint,  by  amendment.  The  judgment-entry 
recites,  that  the  cause  was  tried  "  on  issue  joined  on  the  plea  of 
the  general  issue." 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiffs  in- 
troduced evidence  tending  to  show  that,  on  November  3d, 
1879,  they  made  a  contract  with  defendants  for  the  purchase  of 
one  hundred  l)ales  of  cotton,  on  the  terms  specified  in  the  com- 
plaint, ''and  also  evidence  tending  to  show  that,  on  October 
30th,  1879.  there  was  another  contract  made  between  them  for 
the  purchase  of  fifty  bales  of  average  middling  cotton  of  the 
usual  weight,  at  10.25  cents  per  pound  on  delivery,  in  exchange 
Vol.  lxx. 
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at  par,  delivery  to  V)e  free  on  board  of  curs  at  C)j)elika,  any 
time  \Nntlnn  ten  days,  at  defendants'  oj)ti<»n ;  tliat  no  cotton  was 
ever  actually  delivered  under  either  of  .'^aid  conti-acts,  but,  on 
or  about  November  5th,  an  attempt  to  classify  cotton  under 
the  contract  of  October  3f>th  was  made  by  JI.  L.  Hull  (one  of 
plaintiffs)  and  T.  P.  Iludinon  (one  of  defendants),  in  the  de- 
fendants" warehouse,  where  defendants  then  had  aliout  five 
hundred  bales  of  cotton  of  various  grades;  that  they  agreed  on 
the  classification  of  thirty-seven  bales,  but  a  dispute  aiose  as  to 
the  grade  of  the  thirtj'-eight  bale,  and  the  attempt  was  there- 
upon suspended,  and  was  never  renewed;  that  Whyte  (one  of 
plaintiffs)  called  at  defendants'  office  on  the  night  of  said  at- 
tempted classification  and  delivery,  and  said  that  he  regretted 
said  disagreement  had  happened,  and  that  he  hoped  their  future 
l)usiness  relations  would  be  pleasant;  and  tliat  he  would  consider 
the  said  contract  of  October  8(>th  as  abandoned  ;  but  that  he 
did  not  say,  or  intend  to  say,  that  he  would  abandon  the  con- 
tract of  N^ovember,  and,  on  the  contrary,  said  he  would  not 
abandon  it."  Whyte  further  testified,  that  said  T.  P.  Ilud- 
mon  afterwards  promised  him  personally  to  deliver  the  one 
hundred  bales  of  cotton,  but  sul)sequently,  being  asked  about  it, 
referred  him  to  .f.  K.  P^dwards,  one  of  defendants ;  that  Edwards, 
when  asked  about  it,  ''said  that  he  regarded  tlie  whole  thing  as 
settled;  to  which  Whyte  replied,  that  he  did  not.'"  "There 
was  evidence  also,  on  the  part  of  the  defendants,  tending  to 
show  that  there  was  only  one  contract  for  the  purchase  of  cot- 
ton by  plaintiffs  from  defendants;  that  this  Contract  was  made 
on  the  3d  or  5th  XovemI)er,  l>>7i),  whereby  def"en<htnts  stijuila- 
ted  to  deliver  to  ])laintiff"s,  within  two  weeks,  free  on  board  the 
cars  at  Opelika,  one  hundred  and  fifty  bales  of  cotton,  (»f  the 
usual  weight — fifty  bales  of  average  middling,  at  10.25  per 
pound  ;  fifty  bales  of  even-running  middling  at  10.25  per  pound  ; 
and  fifty  bales  of  even-nmning  good  middling,  at  10.50  j)er 
pomid — for  which  plaintiffs  were  to  pay.  on  delivery,  within 
two  weeks,  as  above,  with  exchange  at  par.  There  was  con^ 
fiicting  evidence,  as  to  whether  there  was  only  one  contract,  or 
whether  there  were  two  contracts,  and  as  to  what  the  terms  of 
the  contract  or  contracts  were.  The  evidence  was  conflicting, 
also,  as  to  whether  or  not  there  was  a  rescission  of  the  contract 
or  contracts,  or  either ;  and  if  so,  as  to  what  such  rescission 
amounted  to,  and  by  whom  and  how  made."  The  |)laintiffs 
proved,  also,  a  written  demand  for  the  cotton,  and  the  failure 
to  deliver  it ;  and  the  market  price  of  the  stipulated  (pialities 
of  cotton,  at  the  time  stipulated  for  delivery,  and  at  the  com- 
mencement of  the  suit. 

On  this  evidence,  the  court  gave  the  following  charges  to  the 
jury,  on  the  request  of  the  plaintiffs : 
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"  1.  If  tlie  jury  believe,  from  the  evidence,  that  two  sepa- 
rate contracts  for  the  purchase  of  cotton  were  made  by  plain- 
tiffs with  defendants,  one  being  of  fifty  bales  of  average  mid- 
dling cotton,  and  the  other  of  one  hundred  bales,  of  which  hfty 
bales  were  to  be  of  even-running  middling  cotton,  and  the  other 
tif ty  even-running  good  middling ;  if  the  evidence  satisfies  the 
jury  of  these  facts,  then  the  plaintiffs  could  have  cancelled  the 
contract  for  the  fifty  bales  of  average  middling ;  and  if  the  can- 
cellation is  shown  to  have  been  limited  to  this  lot,  then  plain- 
tiffs are  entitled  to  recover  the  damages  sustained  by  defend- 
ants' failure  to  deliver  the  remaining  one  hundred  bales,  if  the 
evidence  shows  such  failure  on  their  part,  without  a  goood  rea- 
son or  excuse. 

"  2.  The  burden  of  proof  is  on  the  plaintiffs ;  but,  if  the 
minds  of  the  jury  are  reasonably  satisfied,  from  all  the  evidence 
in  the  case,  that  there  has  been  a  breach  of  a  valid  contract  by 
defendants  to  deliver  cotton  to  plaintiffs,  in  not  delivering  such 
cotton,  then  plaintiffs  are  entitled  to  a  verdict  for  the  diffei*euce 
between  the  conti-act  price  agreed  on  and  the  market  value  of 
such  cotton  ;  unless  such  delivery  was  excused  by  plaintiffs,'  or 
unless  defendants  show  a  good  excuse  for  such  non-delivery. 

"  3.  If  the  plaintiffs'  evidence  satisfies  the  mind  of  the  jury 
that  they  have  been  damaged  by  the  non-delivery  of  cotton  un- 
der a  valid  contract  made  with  defendants,  then  plaintiffs  are 
entitled  to  a  verdict  for  such  damages  as  they  have  proved,  un- 
less the  defendants  show  some  lawful  excuse  for  the  non-de- 
livery, or  show  that  plaintiffs  released  them  from  compliance 
with  their  contract  to  deliver;  and  the  burden  of  proving  such 
excuse  or  release  is  cast  on  the  defendants,  after  plaintiffs  make 
out  their  case. 

"4.  If  the  plaintiffs  show  the  breach  of  a  valid  contract  by 
defendants,  complied  with  by  plaintiffs  so  far  as,  under  its  terms, 
they  could  comply,  then  the  law  casts  on  the  defendants  the 
burden  of  proving  a  reason  or  excuse  for  non-compliance  on 
their  part  with  the  terms  of  such  contract. 

"  5.  If  the  plaintiffs  prove  satisfactorily  to  the  minds  of  the 
jury  damages  resulting  from  the  breach  of  a  valid  contract  to 
deliver  cotton,  the  law  casts  on  the  defendants  the  burden  of 
proving  that  plaintiffs  could  have  averted  such  damages  by  sup- 
plying themselves  with  such  cotton  as  the  defendants  contracted 
to  deliver. 

"  6.  If  the  defendants  rely  on  the  alleged  fact,  that  there 
was  a  rescission  of  the  contract  sued  on,  they  must  satisfy  the 
jury  that  there  was  such  a  rescission. 

"  7.     If  the  contract  is  admitted,  or  proved  to  the  satisfaction 
of  the  jury,  and  the  defendants  rely  on  an  alleged  rescission  of 
the  contract,   the  burden  rests  on  the  defendants  to  prove  such 
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rescission  to  the  satisfaction  of  tlie  jury,  by  clear  and  satisfac- 
tory evidence." 

'the  defendants  excepted  to  eacli  of  these  charges,  and  tliey 
now  assign  them  as  error. 

II.  C.  LiXDSEY,  and  W.  II.  Barnes,  for  appellants. 

W.  P.  PixcKAKi),  contra. 

BRICKELL,  C.  J. — Instructions  to  the  jury  must  be  con- 
strued in  connection  with  the  evidence,  and  when  several  are 
given,  touching  the  same  matter,  in  connection  with  each  other. 
When  thus  construed,  they  may  not  be  strictly  correct,  if  taken 
as  separate,  independent  pro])Ositions,  and  yet  may  be  free  from 
error  which  would  compel  a  reversal  of  the  judgment.  If  the 
first  chai'ge  of  the  court  had  asserted  that  one  i)arty  to  a  con- 
tract, without  the  assent  of  the  other,  could  rescind  it,  and 
relieve  himself  from  its  obligations,  or  for  liability  to  answer 
for  his  breach  of  it,  as  a  legal  proposition  it  would  be  erroneous. 
For,  it  can  not  be  matter  of  doubt,  as  a  general  rule,  that,  in 
the  absence  of  fraud,  a  contract  can  not  be  rescinded  without 
the  consent  of  both  parties  to  it.  The  point  of  contention,  in 
the  court  below,  was  not  whether  either  party,  plaintilfs  or 
defendants,  could,  without  the  consent  of  the  other,  have 
rescinded  tlie  contract.  The  contention  was,  lirst,  whether 
there  were  two  contracts  between  the  parties;  the  plaintiffs 
insisting  that  two  had  been  made,  for  the  purchase  of  cotton, 
in  different  (juantities,  and  of  different  qualities.  The  defend- 
ants insisted,  there  was  l)ut  one  contract,  for  the  sale  of  a  s})eci- 
lied  (juantity  of  cotton,  of  a  particular 'quality.  The  plaintiffs 
insisted,  one  of  the  contracts  had  been,  I)y  the  assent  of  both 
parties,  rescinded.  The  defendants  insisted,  the  one  con.tract 
which,  as  they  claimed,  was  made,  iiad  been  rescinded  by  the 
assent  of  the  parties.  Upon  either  theory,  the  rescission  relied 
upon  was  not  the  independent  act  of  either  ])arty,  but  the  con- 
curring act  of  both  parties.  Construing  this  instruction  as  the 
appellants  now  construe  it,  there  was  no  controversy  or  evidence 
to  which  it  was  applicable,  and  it  was  abstract.  If  abstract, 
though  erroneous  in  point  of  law,  the  error  does  not  authorize 
a  reversal  of  the  judgment. — 1  Brick.  Di^.  33(5,  >^  13.  AVe 
are  disinclined  to  ado{)t  this  construction.  \Vhen  the  instruc- 
tion is  construed  in  connection  with  the  evidence,  and  with  the 
succeeding  instructions,  it  is  plain,  tlie  rescission,  or  cancella- 
tion, to  which  it  refers,  is  of  the  contract  the  plaintiff's  insisted 
had  been  rescinded  by  nuitual  consent.  The  instruction  is 
entitled  to  a  fair  construction,  though  it  nuiy  not  be  very  clear 
in  expression.  If  injury  from  its  want  of  clearness  was  a})prc- 
24 
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hended,  the  court,  on  request,  would  have  removed  the  appre- 
hension, by  giving  an  explanatory  charge. 

The  fourth  instruction  is  the  assertion  of  a  mere  trnism.  A 
party,  averring  an  excuse  for  a  failure  or  refusal  to  perform  a 
contract,  assumes. the  burden  of  proving  the  excuse;  or,  if,  as 
is  postulated  in  the  seventh  instruction,  he  avers  a  rescission  of 
an  admitted  contract,  to  excuse  non-performance,  the  orms  of 
proving  the  rescission  rests  upon  him.  Whatever  fact  a  plaintiif 
is  bound  to  prove  to  support  his  action,  or  a  defendant  is  bonnd 
to  prove  to  make  out  his  defense,  must  be  satisfactorily  proved. 
The  minds  of  the  jury  must  be  reasonably  satisfied  of  the  ex- 
istence of  the  fact.  We  can  not  suppose  that  the  court  intended 
to  assert  that  any  higher  degree  of  proof  than  tliis  was  required 
to  support  the  defense.  If  the  defendant  feared,  because  the 
words  clear  and  satisfactory  were  conjoined,  the  jury  would 
be  misled,  an  explanatory  histruction  would  have  obviated  the 
misleading  tendency,  and  upon  them  rested  the  duty  of  request- 
ing the  instruction. 

The  judgment  is  affirmed. 


Kirby  v.  Kirby's  Acliii'r. 

Bill  in  Equity  to  enjoin  Judgnient  in  Ejectment. 

1.  Equitablp  relief  against  judgment  at  Inie. — Tlie  liusband  liaving 
died  in  possession  of  lands  to  which  he  had  no  title,  the  same  having 
been  an  Indian  reservation,  and  all  right  to  it  as  snch  having  been  de- 
clared by  the  proper  authorities  of  the  United  States  to  have  been  termi- 
nated ;  a  judgment  in  ejectment  by  default,  for  the  possession  of  the 
land  and  damages  for  rents,  recovered  by  the  husband's  administrator 
against  the  widow,  will  not  be  enjoined  in  equity,  at  her  instance,  be- 
cause the  final  decision  of  the  comnussioner  of  tlie  land-office  at  Wash- 
ington was  not  made  until  after  the  rendition  of  the  judgment. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  GiiAirA^r. 

The  bill  in  this  case  was  tiled  on  the  lltli  February,  1881, 
by  Mrs.  Lavinia  Kirby,  the  widow  of  Joshua  Kirby,  deceased, 
against  Jesse  E.  Brown,  as  the  administrator  de  honis  non  of 
the  estate  of  said  decedent;  and  sought  to  enjoin  a  judgment 
at  law,  in  a  statutory  action  in  tlie  nature  of  ejectment,  which 
said  administrator  had  recovered  against  the  conqilainant,  for 
the  possession  of  the  lands  sued  for,  and  !i>3,150  damages  on 
account  of  rents.  The  decedent,  Joshua  Kirby,  died  in  pos- 
session of  the  lands,  some  time  during  the  year  1857  ;  and  Mrs. 
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Laviiiia  Kir})y.  tlie  widow,  qualitied  as  tlie  adiniriistratrix  of 
liis  estate,  and  cojitiimed  in  ])osse88ion  of  the  lands,  sometimes 
rentinor  them  out.  In  September,  1877,  Mrs.  Kirhy  was  re- 
moved from  the  administration,  and  letters  of  administration 
de  honis  non  were  granted  to  the  said  Jesse  E.  l>rown,  the 
defendant  in  this  suit.  On  the  10th  Se})teird)er,  1878,  said 
administrator  instituted  a  statutory  action  in  the  nature  of  eject- 
ment against  Mrs.  Kirby,  to  recover  the  possession  of  the  land, 
and  damages  on  account  of  rents;  and  no  defense  being  made 
to  the  action,  except  the  inter])osirion  of  a  demurrer  (which 
was  overruled),  judgment  was  rendered  for  the  plaintiff,  on  the 
20th  Oetol)er,  lh80,  for  the  land  and  damages,  as  above  stated. 
The  land  in  controversy  was  an  Indian  reservation,  known  as 
the  "John  McNary  Keservation,"  under  the  treaties  of  1817 
and  1810  between  the  Tnited  States  and  the  Cherokee  Indians. 
The  bill  alleged,  that  said  Joshua  Kirby,  although  he  had  been 
in  the  undisturbed  ])osse>sion  of  the  land  for  about  thirty  years, 
never  had  any  title  to  it,  but  was  a  mere  trespasser  as  against 
the  T'nited  States,  in  whom  the  legal  title  resided  :  that  on 
the  3d  Deceuiber,  1853,  "  the  rights  of  said  Mc^^iry  as  reservee, 
and  of  his  heirs,  in  and  to  said"  land,  were  declared  terminated 
by  the  ju-oper  authority  of  the  United  States,  and  the  sum  of 
$(>,40(t  was  awarded  and  paid  l)y  the  United  States  to  the  heirs 
of  said  AfcNary  for  said  lands  belonging  to  said  reservation, 
and  since  that  time,  up  to  the  ])resent,  said  lands  have  been 
owned  in  fee  simple  by  the  United  States ;  that  in  November, 
1879,  testimony  was  taken  by  the  register  of  the  land-office  at 
Iluntsville,  in  regard  to  the  i-es])ective  claims  of  all  j)arties, 
including  the  administrator  and  heirs  of  said  Joshua  Kirby,  to 
the  lau'ls  end)raced  in  said  reservation,  and  said  testimony  was 
sent  by  said  register  to  the  general  land-office  at  Washington 
city,  for  inspection  and  decision  thereoji  by  the  commissioner 
of  said  general  land-office,  as  to  the  respective  rights  and  claims 
of  all  parties  in  and  to  said  lands:  that  no  iinal  decision  was 
made  and  passed  by  said  commissioner  until  Novend)er,  1880, 
after  said  judgment  had  been  taken  against  c(»mplainant,  when 
a  final  decision  was  made  by  said  commissioner,  by  which  it 
was  ascertained,  determined,  ami  declared  by  him,  that  the 
right  and  title  to  said  land  was  vested  in  the  United  States  ever 
since  the  3d  day  of  Dece!id)er,  18r)3,  and  that  said  Joshua 
Kirby,  his  heirs  and  administrator,  have  not  any  right  or  just 
claim  to  said  land  since  said  3d  December,  1853.  \ owy  orator 
alleges,  therefore,  that  said  administratoi'  had  no  cau.-^e  of  action 
against  her  in  said  suit :  that  said  judgment  for  damages  is 
clearly  contrary  to  etpiity  and  good  conscience;  that  com- 
plainant had  a  valid  and  meritorious  defense  to  said  action  of 
ejectment,  but  could  not,  by  any  amount  of  diligence  on  her 
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part,  have  made  her  defense  available  on  the  trial,  because  said 
commissioner  had  not  then  decided,  on  the  case  then  pending 
before  him,  to  whom  said  lands  in  fact  belonged,  and  the  fact 
that  said  lands  belonged  to  the  United  States,  which  w^ould 
have  constituted  a  complete  defense  to  said  action  at  law,  could 
not  then  be  proved ;  and  complainant  avers  that,  by  reason  of 
these  facts,  she  was  prevented  by  accident,  without  any  fault 
or  negligence  on  her  part,  from  making  a  valid  defense  to  said 
action." 

The  chancellor  dismissed  the  bill,  on  motion,  for  want  of 
equity ;  and  his  decree  is  now  assigned  as  error. 

KoRWOOD  &  Norwood,  for  appellant, 

"Watts  &  Sons,  contra. 

STONE,  J. — The  excuse  offered  by  complainant,  for  not  de- 
fending this  suit  in  the  law  court,  is  wholly  insufficient.  True, 
according  to  the  averments  of  .the  bill,  there  had  been  no  offi- 
cial adjudication,  declaring  where  the  title  rested,  when  the 
judgment  in  ejectment  was  rendered.  That  adjudication  did 
not  create  the  title.  It  was  as  much  in  the  Government  of  the 
United  States  before,  as  it  was  after  the  commissioner  of  the 
land-office  so  pronounced.  And,  in  fact,  Mrs.  Kirby  in  her  bill 
charges  that,  as  early  as  1870,  she  learned  that  the  title  was  not 
in  her  deceased  husband.  That  fact,  and  the  true  condition  of 
the  title,  could  have  been  proved ;  and  still  Mrs.  Kirby  made 
no  attempt  to  defend  at  law.  Ko  matter  how  unrighteous  the 
judgment  may  have  been,  the  bill  fails  to  make  a  case  for  relief 
m  equity.  The  defense  was  legal,  and  the  complainant  does 
not  show  she  was  prevented  from  making  it  by  fraud,  accident, 
or  the  act  of  the  adversary,— 1  Brick,  Dig,  606,  In  what  we 
here  say,  we  must  not  be  understood  as  affirming  that  Mrs, 
Kirby  was  in  condition  to  make  defense,  even  at  law,  Tbis 
question  is  possibly  distinguishable  from  those  declared  in 
Pettit  V.  Pettit,  32  Ala.  288,  and  in  Burns  v.  Hamilton, 
33  Ala.  210. 

Affirmed. 
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Phillips  V*  Adams. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1.  Statute  of  frauds  ;  how  tab-n  advantage  of. — Generally,  the  statute 
of  frauds  must  be  set  up  as  a  defense  by  i)lea  or  answer;  but,  where  the 
bill,  seeking;  the  specitic  j)erforman('e  of  a  contract  for  the  sale  of  lands, 
atlinnativeiy  shows  that  the  contract  is  obnoxious  to  the  statute,  a  de- 
nnirrer  is  tlie  more  apjjropriate  mode  of  takin<;  advantage  of  it. 

2.  Same  ;  contract  for  .vile  of  landn. — A  contract  for  the  sale  of  lands 
is  void  under  the  statute  of  frauds  (Code,  §  2121),  when  the  only  writing 
executed  is  a  bond  for  title  which  does  not  sliow  the  consideration  or 
price,  and  no  part  of  the  purchase-money  is  pai<l,  though  the  ])urchaser 
is  i)laced  in  possession;  and  a  court  of  equity  will  not  enforce  such  con- 
tract at  the  suit  of  the  vendor,  if  the  defense  of  the  statute  is  interposed. 

Appeal  from  the  Cluiiicorv  Court  of  Elmore. 

Heard  before  J.  ]\[.  Falknku,  a  solicitor  of  the  court,  as  spe- 
cial chancellor,  the  Hon.  N.  S.  Graham  being  disfjualified  to 
sit. 

John  A.  Tkkkeij>,  for  the  appellant. — To  entitle  the  com- 
plainant to  the  relief  prayed  by  his  bill,  he  mnst  allege  a  valid 
contract,  such  as  meets  the  requirements  of  the  statute  of 
frauds;  otherwise,  his  bill  is  wanting  in  efjuity,  and  sul)ject  to 
demurrer.  A  contract  for  the  sale  of  lands,  to  be  valid  under 
the  statute,  "must  not  only  be  signed  by  the  jiarty  to  1)6 
charged,  but  must  state  the  essential  terms  of  the  contract  with 
such  clearness  and  certainty  that  they  may  be  understood  from 
the  writing  itself,  or  from  some  other  ])aper  to  which  it  refers, 
without  the  necessity  of  resorting  to  parol  proof." — Parl^lturst 
■v.  Cortlandt.^  1  Johns.  Ch.  273.  Here,  the  bill  fails  to  show  a 
valid  contract,  such  as  the  court  will  enforce.  The  bond  for 
title,  the  only  writing  that  appears  to  have  been  executed,  does 
not  state  the  price  agreed  to  l)e  paid,  nor  any  of  the  other  terms 
of  the  contract,  nor  is  it  signed  by  the  party  sought  to  be 
charged  :  and  the  case  is  not  taken  out  of  the  statute,  Itecause 
it  is  alleged  that  no  part  of  the  purchase-monev  was  ]>aid. 
Code,  §  2121;  Jl>i(fhe.'<  v.  Ilntchett  tt-  Trimhle,  55  Ala.  539; 
Carter  V.  Shorter.,  hi  Ala.  253. 

Watps  A:  Sons,  contra. — The  bill  states  all  the  terms  of  the 
contract  sought  to  be  enforced,  with  sufficient  precision.  It 
ehows  that  the  contract  was  made  on  the  31st  December,  18r»l; 
that  the  price  agreed  to  be  paid  was  sl,4<»(»,  no  part  of  which 
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has  ever  been  paid ;  tliat  the  purchaser  was  placed  in  possession, 
and  continued  in  possession  until  his  death ;  and  the  lands  are 
particularly  described.  On  these  facts,  the  vendor  was  a  mort- 
gagee, and  might  file  his  bill  at  anv  time  within  twenty  years. 
Hxtchpeth  v.  Driver,  16  Ala.  S'iS;  ^Relfe  v.  BeJfe,  Si  Ahi.  500; 
Bizzell  V.  Nix,  60  Ala.  281.  The  statute  of  frauds  has  no- 
thing to  do  with  the  case.  When  possession  is  taken  under  the 
contract,  and  a  bond  for  titles  executed,  the  case  is  taken  out 
of  the  statute. — Danforth  v.  Laney,  28  Ala.  276.  In  Relfe  v. 
Relfe,  supra,  the  contract  was  verbal  merely,  not  even  a  bond 
for  titles  being  given.  If  a  promissory  note  for  the  payment 
of  the  purchase-money  were  necessary  to  the  validity  of  the 
contract,  it  would  be  equally  necessary  to  express  therein  the 
consideration  ;  and  such  a  note,  constituting  an  equitable  mort- 
gage, would  destroy  and  displace  a  mere  vendor's  lien. — Bry- 
ant '0.  Stephens,  58  Ala.  636.  If  the  statute  of  frauds  applies 
to  the  case,  it  should  be  set  up  by  plea  or  answer,  and  is  not 
available  on  demurrer. — Righy  v.  Noricood,  31:  Ala.  129 ;  Mar- 
tin V.  WJiarton,  38  Ala.  641  ;  Patterson  v.  Ware,  10  Ala.  444; 
Browne  on  Statute  of  Frauds,  §  505. 

SOMEEVILLE,  J.— The  bill  in  this  case  was  filed  by  the  ap- 
pellees, to  enforce  a  vendor's  lien  for  unpaid  purchase-money.  A 
bond  for  title,  which  is  very  inartificially  drawn,  was  executed 
by  the  vendor,  on  the  faith  of  which  the  purchaser  went  into 
possession.  No  part  of  the  purchase-money  is  alleged  to  have 
been  paid.  The  appellant  holds  possession  of  the  land  in 
question  as  the  privy  in  estate  of  the  said  v^endee,  being  his 
sole  devisee.  As  defendant  in  the  suit  below,  she  set  up  the 
defense  of  the  statute  of  frauds,  l)y  demurrer  to  the  bill;  and 
this  demurrer  was  overruled  by  the  chancellor. 

It  may  be  that  the  more  common  practice  is  to  specially  urge 
the  defense  of  the  statute  of  frauds  by  formal  />/t^a,  or  by  an-- 
siuer,  in  order  to  entitle  the  defendant  to  rely  upon  ii,  as  a  de- 
fense, at  the  hearing. — Story's  Eq.  Plead.  (8th  ed.),  §  761  a. 
The  recognized  oflice  of  a  demurrer,  however,  would  seem,  on 
the  clearest  principles,  to  have  ample  scope  for  the  exercise  of 
its  appi'opriate  functions  in  cases  of  this  character,  when  the 
defect  arises  from  the  case  made  by  the  complainant,  and  is 
apparent  on  the  face  of  the  bill.  And  whatever  the  earlier 
English  practice  may  have  been,  as  indicated  by  some  of  the 
adjudications,  the  appropriateness  of  a  demurrer,  for  such  a 
purpose,  has  been  settled  by  this  court  in  various  decisions,  and 
is  sustained  by  the  current  of  modern  authority,  in  all  cases 
where  the  bill  avers  the  existence  of  a  writing  which  aftirra- 
atively  appears  on  the  face  of  it  to  l)e  so  defective  as  not  to 
conform  to  the  requirements  of  the  statute,  or  where  it  pre- 
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sents  a  mere  oral  a<^recmeiit  which  is  void  under  tlie  provisifnis 
of  the  statute  because  not  in  vvritint^. — Boll  hi  (j  v.  Afi/tK-Axs,  f»5 
Ala.  558;  Beret/  v.  Lavretta,  63  Ala.  374;  J>ro\viie  on  Statute 
Frauds  (4th  ed.),  §§  500-10,  513;  Meach  v.  Perrn,  6  Anier. 
Dec.  719 ;  Reddhiy  v.  Wilkes^  3  Bro.  Ch.  55S  ;  AVatennan  on 
Specific  Perf.  §§  81>,  102;  Fry  on  Specific  Perf.  .^  332. 

There  can  be  no  doubt  of  the  proposition,  certainly  under 
our  own  decisions,  that,  where  a  i)roniise  or  aijreenient  is  <»f  a 
character  required  by  the  statue  of  frauds  to  l)e  in  writing,  it 
is  sufficient  to  allege  in  the  pleadings  a  contract  generally,  with- 
out stating  that  it  is  in  writing.  The  writing  is  matter  of  ])roof, 
and  not  of  allegation,  and  the  failure  to  aver .  its  existence  is 
not  a  legal  cause  for  demurrer. — Martin  v.  W/tf/rfon,  38  Ala. 
637;  P>rowne  Stat.  Yr.  ^  505;  I*riee  v.  Wearer,  13  (Tray,  273. 
The  rule,  however,  seems  to  l)e  otherwise  in  the  English  Ciiiin- 
cery  Courts,  where,  in  bills  for  specific  performance  of  agi'ee- 
ments  relating  to  land,  it  is  necessary  to  allege  that  the  agreement 
is  in  writing,  or  the  bill  will  be  demurrable. — DanieFs  Ch. 
Prac.  (5th  Lond.  Ed.  1871),  p.  306. 

The  demurrer  to  the  bill,  we  think,  was  well  taken,  and 
should  not  have  been  overruled.  The  instrument  purporting 
to  be  a  bond  for  title  was  defective,  as  failing  to  comply  with 
the  statute  of  frauds.  Being  a  contract  for  the  sale  of  lands, 
4;he  consideration,  or  price  of  the  lands,  should  have  been  ex- 
pressed in  the  writing.  The  bond  contains  no  recital  that  any 
consideration  whatever  was  to  be  paid.  It  was  long  a  mooted 
question,  under  the  English  Statute  of  'Frauds,  wiiether  it  was 
necessary  that  such  agreements,  or  the"  note  or  memorandum 
thereof  re(|uired  to  be  in  writing,  should  ex])rcss  the  consider- 
ation ;  and  though  settled  affirmatively  in  the  well  known  case 
of  Wain  V.  Warlter.s\  5  East  Rep.  10,  the  doctrine  tiieiv  de- 
clared was  afterwards  doubted  by  Lord  Eldon,  and  has  been 
the  subject  of  much  discussion  in  this  country.  accomj)anied  by 
great  contrariety  of  opinion. — Browne  Stat.  Frauds.  .^.:$  3tt<t-l ; 
Sear.s  i\  Brink,  3  Amer.  Dec.  475. 

The  old  statute,  as  found  in  Clay's  Digest,  254.  si  1,  contained 
no  such  recjuirement  as  the  present  one  embodied  in  section  2121 
of  tiie  Code  of  187<),  which  is  the  same  in  phraseology  with  the 
sections  contained  in  the  Codes  of  1852,  and  1>^67. 

The  ])resent  statute  is  free  from  aml)iguity  of  language,  nr 
doubtfulness  of  meaning.  It  declares  that  every  contract  (»r 
agreement  for  the  sale  of  lands,  or  any  interest  therein.  exce})t 
lea.ses  for  a  term  not  longer  than  one  year,  shall  be  void,  "un- 
less such  agreement,  or  some  note  or  mcJiioraudum  thereof,  >.r- 
jyre-'i.nng  the  (xmi<i<ierati(nu  is  in  writing',  and  subscribed  by  the 
party  to  be  charged  therewith,  or  some  other  pei-son  by  him 
thereunto  lawfullv  authorized  in  writing"  (Code,  ^  2121  >;  or 
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unless  the  purchase-monej,  or  a  portion  thereof,  be  paid,  and 
the  purchaser  put  in  possession  of  the  land  by  the  seller." — Ih. 
sub-div.  5.  In  this  respect,  it  differs  from  both  the  English 
statute,  and  from  the  statute  of  1803,  as  contained  in  Clay's  Di- 
gest ;  and,  as  decided  by  this  court  more  than  twenty  years  ago, 
in  Rlyhy  V.  Norioood^  34  Ala.  129,  unless  the  consideration  is 
now  expressly  set  out  in  the  writing,  it  would  be  void  as  a  note, 
memorandum  or  agreement,  under  the  Statute  of  Frauds. 

This  was  a  legislative  adoption,  in  other  words,  of  the  doc- 
trine declared  in  ^Ya^n  v.  iVarlters,  su-pra,  witli  which  the 
weight  of  authority  in  this  country  has  always  concurred. 

Wherever  the  principle  of  this  case  has  prevailed,  it  is  well 
settled  that  an  agreement  for  the  sale  of  lands  is  void  under  the 
Statute  of  Frauds,  unless  the  ^^'^'ce  and  other  te?'7ns  are  specified 
in  the  writing;  or  unless  the  given  case  is,  for  some  reason,  ex- 
cepted from  the  operation  of  the  statute;  as,  for  example, 
where  the  purchaser  has  been  put  in  possessson,  having  paid 
the  whole  or  a  part  of  the  purchase-money.  As  said  by  Mr. 
Justice  Bayley,  in  Sau7ider8  v.  Wakefield^  4  Barn.  &  Aid.  601, 
"  it  would  be  a  very  insufficient  agreement  to  say,  '  I  agree  to 
sell  A.  B.  my  lands,  without  specifying  the  terms  or  price.' " 
Browne  St.  Fr.  ^^  381-4.  The  point  was  similarlv  ruled  in 
Carter  v.  Shorter^  57  Ala.  253 ;  and  Adams  v.  McMillan^  7 
Port.  73 ;  and  is  based  upon  the  well  settled  rule,  that  a  writ- 
ten memorandum  or  agreement,  to  take  a  contract  out  of  the 
Statute  of  Frauds,  nmst  express  all  the  essential  terms  of  the 
contract  with  such  certainty  as  to  render  a  resort  to  oral  evi- 
dence unnecessary  to  ascertain  the  intention  of  the  parties. 
JenMns  v.  Harriseji,  6Q  Ala.  345 ;  Browne  on  Stat.  Frauds, 
§  371 ;  Holmes  v.  J^vatis,  12  Anier.  Rep.  372  ;  Sears  v.  Brink, 
3  Amer.  Dec.  475 ;  7  Wait's  Act.  tfe  Def.  p.  36 ;  3  Parsons 
Contr.  17;  1  Greenl.  Ev.  §  268. 

The  other  point  raised  by  the  demurrer  is,  that  the  bill  fails 
to  aver  a  written  promise  by  the  vendee  to  pay  the  purchase- 
money  to  the  vendor,  but  shows  that  such  promise  was  only 
m'al.  Whether  the  requirement  of  the  statute,  tliat  the  written 
agreement  shall  be  "  subscribed  l)y  the  jxirty  to  he  charged  there- 
with," does  not  mean  a  written  signature  by  the  defendant  M'ho 
is  sought  to  be  charged  by  suit,  or  against  whom  the  writing  is 
sought  to  be  enforced,  need  not  be  here  decided,  as  the  determ- 
ination of  this  point  is  not  necessary  to  the  decision  of  the  case. 

The  bond  for  title  described  in  the  bill  is  of  no  legal  validity, 
as  being  offensive  to  the  Statute  of  Frauds  on  the  ground  above 
discussed.  The  chancellor  erred  in  not  sustaining  the  demurrer 
to  the  bill  for  this  reason ;  and  his  decree  is  accordingly  re- 
versed, and  the  cause  is  remanded. 
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McKay  v.  Broad  et  al. 

Jiill  m  E<juity  }>y  Adminhtator  and  IleirH  of  Deceased  Piw- 
chaser^fm-  Spedfic  Performance^  Injunction  of  Waste,  d^c. 

1.  Parties  to  bill  ;  when  adminiKtrntor  and  heirs  inay  join. — When  tlie 
purchase-money  is  unpaid,  or  when  tlie  fact  of  ])aynient  is  controverted, 
the  administrator  of  the  deceased  jnirehaser  may  l»e  a  i)ro|)er  j)arty  to  a 
Lill  whicli  seeks  to  comi)el  a  specific  ])erforniance  of  the  contract  l>y  tlie 
vendor;  hut,  when  tlie  })urchase-m()ney  has  l)cen  j)aid  in  full,  aixl  the 
bill  affirmatively  shows  that  there  can  he  no  necessity  for  the  exercise  f)y 
the  administrator  of  his  statutory  jmvvers  over  the  renl  estate,  he  can  not 
join  with  the  heir  in  a  l)ill  to  compel  a  conveyance  of  the  lejral  title. 

2.  Same. — Nor  is  the  administrator  a  proper  partv  to  the  hill,  Ix-cause 
it  also  seeks  to  stay  the  commission  of  waste  on  the  lands,  and  to  recover 
damages  for  trespasses  irreme<liahle  at  law  ;  since,  if  dama<res  should  be 
recovered,  he  and  the  heir  would  have  no  common  ri<,dit  in  or  to  them. 

;}.  Amendment  hi/  change  of  jxirtie-f. — When  a  hill  is  imiiro])erly  tiled 
in  the  name  of  an  administrator  as  sole  i)laintifr,  and  the  heirs  are  l)rou;_dit 
in  by  amendment,  the  name  of  the  administrator  can  not  he  struck  out 
by  a  second  amendment,  since  this  would  work  an  entire  change  of 
parties. 

Api'e.\l  from  the  Chancery  Court  of  Miidi.«oii. 
Heard  before  the  Hon.  H.  C.  Spkake. 

Walker  &  Shelby,  for  appellants. 

ITdmes  &  Gordon,  contra,  cited  Parkman  v.  Aicardi  c5 
Toole,  34  Ala.  393. 

BRICKELL,  C.  J.— The  original  hill  was  iilod  hy  Broad,  as 
administrator  of  Simeon  Lemley,  deceased,  to  enforce  specific 
performance  of  a  contract  for  the  j)urcha.se  of  lands,  into  which 
the  intestate  had  entered  with  one  Stiiddart,  atidof  which  there 
had  been  by  the  intestate  full  performance  during  his  life;  and 
to  restrain  the  appellants,  John  T.  and  Daniel  B.  McKay,  from 
trespassingandcommitting  waste  u])on  the  lands.  On  a  motion 
to  dismiss  the  bill  for  want  of  equity,  the  chancellor  recpiired 
that  it  should  be  amended,  by  joining  the  heirs  of  the  intestate 
as  complainants;  and  an  amen(^ment  was  thereupon  made,  join- 
ing as  complainants  all  the  heirs,  excej)t  one,  who  claimed  ad- 
versely to  the  intestate.  To  the  bill  as  amended,  a  demurrer 
was  interposed,  because  of  a  misjoinder  of  complainants,  and 
because  the  l)ill  did  not  show  any  cause  of  action  for  which  the 
personal  representative  was  entitled  to  sue.     The  overriding  of 
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tliis  demurrer  is  tlie  assignment  of  error  to  which  the  argument 
of  counsel  is  mainly  addressed,  and  is  the  only  question  we 
deem  it  necessary  to  consider. 

The  contract  for  the  purchase  of  tlie  lands  was  made  by  the 
intestate,  thirteen  years  prior  to  his  death ;  and  he  was  im- 
mediately let  into  possession,  which  he  retained  undisturbed. 
The  obligation  of  the  vendor  was  to  make  title  on  the  payment 
of  the  pur(;hase-money,  which  was  fully  paid  by  the  intestate 
during  his  life.  If  the  contract  had  not  been  fully  performed 
by  the  intestate  in  his  life-time — if  any  part  of  the  purchase- 
money  had  been  unpaid — it  may  be  that  the  administrator  of 
the  intestate  would  have  been  a  proper  party  to  a  bill  to  en- 
force specific  performance  of  the  contract.  The  unpaid  pur- 
chase-money being  a  debt  chargeal)le  on  the  personal  assets,  he 
would  have  had  an  interest  in  disputing  the  contract ;  or,  if  it 
was  not  disputed,  in  controverting  the  fact  that  the  purchase- 
money  was  unpaid.  The  heir  would  also  have  been  a  necessary 
party,  for  to  him  title  would  have  to  be  made. — Fry  on 
Specific  Perf.  §  118.  But,  the  purchase-money  having  been 
fully  paid,  the  contract  fully  performed  by  the  intestate,  the 
vendor  retaining  the  naked  legal  title  as  a  mere  trustee  for  the 
heir,  the  personal  representative  would  not  be  a  necessary,  or  a 
proper  party,  to  a  bill  to  compel  the  vendor  to  a  specific  per- 
formance of  the  contract, — to  a  convej'aiice  of  the  title  to  the 
heir,  which,  of  itself,  would  be  full  performance.  It  is  only 
persons  who  have  a  right  or  interest,  legal  or  equitable,  in  the 
subject-matter  of  controversy  which  may  be  affected  by  the  de- 
cree, who  can  be  made  parties  to  a  suit  in  equity.  Persons  as 
to  whom  no  decree  can  he  rendered  on  a  hearing,  ought  not  be 
made  parties. 

In  a  court  of  equity,  money  agreed  to  be  laid  out  in  land,  is 
considered  as  land ;  and  land  agreed  to  be  converted  into  money, 
is  re";arded  as  money.  When  there  is  an  executory  contract 
for  the  sale  of  lands,  the  title  to  be  conveyed  on  the  payment 
of  the  ])urchase-money,  the  vendor,  in  the  contemplation  of  a 
court  of  ecpiity,  is  a  trustee  of  the  title  for  the  vendee,  and  the 
vendee  is  a  trustee  of  the  purchase-money  for  the  vendor.  To 
the  heirs,  on  the  death  of  the  vendee,  the  lands  descend, 
charged  with  the  trust  to  which  they  were  subject  in  the  life 
of  the  ancestor.  By  the  common  law,  an  executor,  or  adminis- 
trator, represented  the  personal  estate  only.  He  was  without 
authority  over,  or  right  to  the  lands  of  the  testator,  or  intestate, 
or  to  enter  into  possession  of  them.  Of  consecpience,  for  in- 
juries to  the  lands,  or  for  rents  and  profits  accruing,  subsequent 
to  tlie  death  of  the  testator  or  intestate,  the  devisee,  or  the  heir, 
only  could  sue. — State  ex  rel.  Nahors^  7  Ala.  459  ;  Jordan  v. 
Aheroromhie,  15  Ala,  5S0;  Ex  parte  Swann,  23  Ala,  192, 
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The  statutes  have  modified  the  rule  of  the  common  law,  and 
enlarged  the  authority  and  duty  of  the  personal  rei)re8entative. 
The  modification  grows  out  of  the  policy  of  sui)jecting  lands  to 
the  payment  of  debts.  Tiie  personal  representative  has  authority 
to  rent  tlie  lands,  and  the  exercise  of  the  authority  is  a  duty, 
when  the  rents  may  be  necessary  for  the  payment  of  debts,  or 
when  a  prol)able  necessity  may  exist  for  the  sale  of  them  to 
equalize  distribution  to  the  heirs.  For  tlie  j)ayment  of  debts, 
or  for  the  purpose  of  equal  distribution,  he  may  obtain  orders 
to  sell  the  lands.  Clothed  with  this  statutory  authority  over 
the  lands,  it  is  settled,  that  he  may  maintain  ejectment  for  the 
recovery  of  possession. — 1  Brick.  Dig.  625,  §  6.  The  theory, 
upon  which  the  action  is  supported,  is  not  that  title  resides  in 
him  ;  for  the  rule  of  the  common  law  is  unchanged,  that  eo  in- 
stant} the  death  of  the  ancestor,  if  not  devised,  the  title  to  the 
lands  descends  to  the  heirs,  or,  if  devised,  passes  to  the  devisee ; 
but  that  possession  is  necessary  to  the  full  and  complete  exercise 
of  the  statutory  authority. 

If  it  were  shown  that  a  necessity  existed  for  the  exercise  of 
tlie  statutory  authority,  or,  confining  our  expressions  to  the  case 
before  us,  if  it  were  not  shown  affirmatively  that  such  necessity 
did  not  exist,  it  may  be  admitted  the  personal  representative 
could,  in  equity,  maintain  a  bill  for  the  specific  performance  of  a 
contract  by  the  testator  or  intestate  for  the  i)urchase  of  lands, 
tlie  contract  having  been  fully  performed  on  his  part  in  the  life 
of  testator  or  intestate.  So,  he  could  maintain  a  l)ill  to  stay 
waste,  or  to  prevent  trespasses  irremediable  at  law.  But,  in  the 
present  case,  the  bill  negatives  the  existence  of  a  necessity  for 
the  exercise  of  the  statutory  authority;  and  upon  its  averments, 
it  would  be  inequitable  that  the  personal  representative  should 
intervene,  intercepting  or  disturbing  the  possession  and  estate 
of  the  heirs.  More  than  ten  years  ela])sed  after  the  death  of  the 
intestate,  before  there  was  a  grant  of  administration  ;  during 
which  time,  the  possession  of  the  heirs  was  undisturbed,  save 
by  the  intrusions  and  trespasses  of  recent  occurrence,  whicli 
the  bill  seeks  to  prevent  and  enjoin.  There  is  a  general  aver- 
ment in  the  bill,  that  there  are  un|)ai(l  del)ts  against  the  intes- 
tate, followed  by  a  specification  t»f  the  nature  and  character  of 
them.  From  this  specification  it  clearly  a])pears,  that  the  debts 
are  not  charges  on  the  land,  which  as  administrator  it  would  be 
his  duty,  or  he  would  have  autli<»rity  to  ))ay,  if  he  had  possession. 
The  first  class  of  claims  averred  consist  of  taxes  assessed  and 
levied  since  the  death  of  the  intestate,  while  the  heirs  had 
possession.  These,  it  would  not  be  in  the  litie  of  the  duty  and 
authority  of  the  personal  representative  to  pay.  The  second 
consists  of  simple-contract  del)ts,  averred  to  be  due  from  the 
intestate  to  the  administrator  individually,  barred  by  the  statute 
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of  limitations  long  prior  to  his  appointment,  and,  of  course,  in- 
capable of  enforcement  against  the  lands.  All  necessity  for  the 
exercise  of  statutory  authority  over  the  lands  being  negatived 
by  the  averments  of  the  bill,  there  is  no  reason  for  a  suit  by  the 
personal  representative  for  either  of  the  causes  of  action  averred. 
The  heirs  alone  had  the  right  of  action,  and  it  was  for  them  to 
assert  it  or  not  at  discretion.  The  case  bears  no  resemblance  to 
that  of  ParJcman  v.  Aicardi,  34  Ala.  393,  in  which  the  admin- 
istrator of  an  insolvent  estate  maintained  a  bill  to  prevent  a 
sub-lessee  from  using  the  premises  for  purposes  not  contempla- 
ted when  tlie  lease  was  made. 

The  amendment  joining  the  heirs  as  parties  complainant,  so 
far  from  reaching  and  curing  the  objection,  would,  in  any 
event,  have  rendered  the  bill  subject  to  the  further  objection, 
that  there  was  an  improper  joinder  of  parties  as  complainants, 
who  have  not  any  common  right  or  interest,  but  separate,  dis- 
tinct, independent  rights  and  interests.  As  was  said  in  Tarver 
V.  Smith,  38  Ala.  137:  "It  needs  no  argument  to  show,  that 
the  rights  of  the  executor,  as  such,  in  the  lands  of  his  testator, 
are  entirely  unlike  those  of  the  devisees  of  the  fee.  The 
devisees  have  the  absolute  property  in  the  estate,  subject  to  be 
defeated,  in  a  limited  class  of  cases,  by  the  assertion  of  certain 
specified  powers  with  which  the  legislature  has  ciotlied  the  ex- 
ecutor. The  respective  rights  of  the  parties  cover  no  ground 
in  common ;  the  rio^hts  of  the  one  vieldins:  to  tlie  extent  tliat 
the  other  can  be  asserted."  The  inconsistency  and  incongruity 
of  the  joinder  of  the  personal  representative  and  heirs  is  ap- 
parent, when  the  effect  of  a  decree  for  the  complainants,  in 
either  aspect  of  the  case,  is  considered.  A  '  decree  for  the 
specific  performance  of  the  contract  of  purchase  would,  as  does 
the  decree  rendered  by  the  chancellor,  direct  a  conveyance  of 
the  title  to  the  lieirs. 

The  statutes  extend  the  authority  of  the  personal  representa- 
tive only  to  lauds  remaining  in  the  same  condition  as  to  title  as 
the  title  was  at  the  death  of  tlie  testator  or  intestate.  If,  by 
matter  subsequent,  the  title  is  changed,  and  becomes  vested  in 
tlie  heirs,  or  devisees,  the  lands  may  be  subjected  to  the  pay- 
ment of  debts,  if  there  is  a  deficiency  of  personal  assets ;  but 
not  by  the  personal  representative,  through  the  medium  of  the 
Court  of  Probate.  That  court  can  direct  the  title  only  as  it 
descended,  or  may  have  been  devised,  and  not  a  title  which 
stands  in  the  name  of,  and  is  vested  in  the  heir  or  devisee. 
This  point  was  so  ruled  in  McCain  v.  McCain,  12  Ala.  510. 
The  intestate,  having  in  his  life  made  a  contract  ibr  the 
purchase  of  lands,  taking  the  bond  of  the  vendor  for  title  on 
the  payment  of  the  purchase-money,  died,  not  having  made 
payment ;  the  personal  representative  paid  the  purchase-money, 
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and,  under  the  statute,  the  Orplians'  Court  ordered  the  vendor 
to  make  title  to  the  heirs;  the  title  was  accordingly  made,  and 
it  was  held  that  for  no  purpose  could  the  personal  representative 
6ul)se(]uently  obtain  an  order  to  sell  the  lands. — Pett'd  v.  Pettit^ 
32  Ala.  227;  Burns  v.  IlamilUm,  33  Ala.  210. 

The  administrator,  capable  of  maintaining  the  suit  oidy  that 
he  may  exercise  the  statutory  authority,  is  joined  as  a  com- 
plainant, when  the  decree  sought  would  render  the  exercise  of 
the  authority  impossible.  A  decree  enjoining  the  trespasses 
and  waste,  if  followed  by  a  decree  for  damages,  must  award 
the  damages  to  the  administrator,  or  to  the  heirs.  The  damages 
can  not  be  awarded  to  them  jointly,  for  they  have  no  joint 
claim  to  them.  If  awarded  to  the  administrator,  the  heir  is 
dej)rived  of  them,  except  as  they  could  subse<iuently  pass  to 
him  in  the  course  of  administration.  If  awarded  to  the  heir, 
the  personal  representative  loses  all  right  to  them. 

The  particular  cause  of  demurrer  we  have  considered,  was 
well  taken,  and  ought  to  have  been  sustained.  An  amendment 
can  not  cure  the  defect.  The  original  bill  having  been  tiled  by 
the  administrator,  as  the  sole  com])lainant,  an  amendment, 
striking  him  out  as  a  party,  would  work  an  entire  change  of 
parties,  which  is  not  allowable. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  is  here 
rendered,  dissolving  the  injunction,  and  dismissing  the  bill,  at 
the  costs  of  the  apj)ellees  in  this  court,  and  in  the  court  below, 
but  without  prejudice  to  such  other  suit  as  the  heirs  may  be 
advised  to  institute. 


Henderson's  Adni'r  k\  Tucker. 

Bill  in  Equity  Ixj  A<hnlnhiraior  of  D'ccd.^ed  ^Vifc,  timilnst 
Ilv'shamrs  Administrator^  for  Proreed-s  <f  Sale  of  Keempt 
Property. 

1.  Kxrmpiiim  of  prr.'^iiKil  iiroju'rti/,  for  hoiejlt  of  iltrfift'tit'n  iridoir  or 
child.— Vndvr  tlio  act  approvt-d  A])ril'  2;^id,  187:5  '^Soss.  Acts  1S72-;?,  p.  ()4), 
constniinjr  the  3(1  and  tlie  l.Stli  sections  to^'ctlicr,  "personal  projicrty  to 
tlu'  value  of  one  tliousan<l  dollars,"  hclouixinir  to  a  dece<lcnt's  estate, 
when  there  is  no  surviving  widow,  is  only  ex(ni[)t  fronj  administration  in 
favor  of  a  ;«/»«/•  chijil. 

2.  Sofne  ;  trnircrof. — When  there  is  a  widow  or  minor  child  entitled 
to  claim  such  exemi)tion,  "  no  active  duty  is  i-ast  on  the  a<hninistrator, 
which  re(]uires  him  to  take  the  initiative  in  settini;  apart  such  exemjit 
personal  proi)erty/'  though  he  nnist  permit  tlie  selection  to  l>e  made  hy 
the  widow,  tlie  guardian  of  the  child,  or  c<jnnuis.-<ioners  upjMjinted  hy  the 


382  SUPREME   COURT  [Dec.  Term, 

[Henderson's  Adm'r  v.  Tucker.] 

probate  judge;  and  if  no  selection  is  made,  or  claim  preferred,  by  any 
person  authorized  to  make  it,  until  after  the  administrator  has  obtaineci 
an  order  to  sell  the  property,  and  has  sold  it  for  the  purpose  of  adminis- 
tration, "  the  claim  of  exemption  must  be  regarded  as  waived." 

Appeal  from  the  Chancery  Court  of  Monroe. 

Heard  before  the  Hon.  John  A.  Foster. 

The  bill  in  this  case  was  tiled  on  the  81st  Jnly,  1879,  by  John 
W.  Leslie,  as  the  administrator  de  honis  non  of  the  estate  of 
Mrs.  Mary  Jane  Henderson,  deceased,  as^ainst  James  H.  Tucker, 
as  the  administrator  of  the  estate  of  Willis  R.  Henderson,  de- 
ceased, and  several  other  persons  as  heirs  at  law  of  said  Willis 
R.  Henderson ;  and  sought  to  charge  the  lands  and  personal 
assets,  in  the  hands  of  the  defendants  as  such  administrator  and 
heirs,  with  the  proceeds  of  sale  of  certain  personal  property, 
which  belonged  to  the  said  W.  R.  Henderson  at  the  time  of 
his  death,  and  was  sold  by  said  Leslie,  as  administrator,  under 
an  order  of  the  Probate  Court ;  and  which,  the  comjilainant 
claimed  in  his  bill,  was  exempt  from  administration,  in  favor 
of  his  intestate,  the  surviving  widow,  Mrs.  Mary  Jane  Hen- 
derson. Said  Willis  R.  Henderson  died,  intestate,  on  the  14th 
October,  1874,  leaving  a  surviving  widow,  but  no  cliildren ; 
and  letters  of  administration  on  his  estate  were  duly  granted, 
on  the  2d  November,  1874,  to  said  James  H.  Tucker,  one  of 
the  defendants  in  this  suit.  The  administrator  took  possession 
of  the  personal  property  belonging  to  said  estate,  which  was 
appraised  at  about  one  thousand  dollars,  and  sold  the  same  on 
the  1st  I)eceml)er,  1874,  under  an  order  of  the  Probate  Court. 
The  sale  was  reported  to  the  Probate  Court,  and  was  confirmed, 
the  amount  of  the  purchase-money  being  8631.19  ;  and  the  ad- 
ministrator also  collected  about  %'^i)  of  debts  due  the  estate. 
Mrs.  Mary  Jane  Henderson,  the  widow,  survived  her  husband 
only  a  few  days,  and  died  on  the  18th  October,  1874;  and  let- 
ters of  administration  on  her  estate  were  duly  granted,  on  the 
15th  March',  1875,  to  Mrs.  M.  E.  Rawls,  who  continued  to  act 
as  administratrix  until  the  13th  December,  1875,  when  she  re- 
signed ;  and  she  made  a  final  settlement  of  her  administration 
on  the  10th  January,  1876,  never  having  preferred  any  claim  or 
demand  against  the  estate  of  said  Willis  R.  Henderson,  or 
against  his  administrator,  for  the  said  personal  property,  or  any 
part  thereof,  as  being  exempt  to  her  intestate  as  his  surviving 
widow.  On  the  19th  June,  1876,  letters  of  administration  de 
honis  non  on  the  estate  of  Mrs.  Henderson  were  granted  to 
John  W.  Leslie,  the  complainant  in  this  case,  who  was  the  gen- 
eral administrator  of  the  county;  and  he  soon  afterwards 
claimed  and  demanded  of  said  Tucker,  as  administrator  of  W. 
R.  Henderson,  the  said  personal  property,  or  the  proceeds  of 
the  sale  thereof,  on  the  ground  that  it  was  exempt  from  admin- 
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istration,  and  belonged  to  the  estate  of  tlie  surviving  widow,  of 
wJiich  he  was  the  administrator,  Tiie  administrator  of  AV.  R, 
Henderson,  wlio  had  disbursed  the  money  in  tlie  j)ayment  of 
debts,  denied  Leslie's  right  to  it;  and  the  latter  then  filed  his 
petition  in  the  Probate  Court,  asking  the  a])})ointment  of  com- 
missioners to  set  apart  and  select,  from  the  estate  of  said  W. 
R.  Henderson,  personal  property  to  the  value  of  one  thousand 
dollars,  as  exempt  to  his  intestate,  the  surviving  widoM-.  On 
appeal  to  this  court,  from  an  order  dismissing  the  jK'tition,  it 
was  held  that  the  widow's  right  of  exemption  "devolved  on 
the  administrator  of  her  estate,"  and  that  the  commissioners 
ought  to  have  been  appointed  as  ])rayed ;  but  the  appeal  was 
dismissed,  on  the  ground  that  it  was  not  the  proper  remedy. — 
See  Ledie  v.  Tuchei\  57  Ala.  488. 

The  commissioners  were  afterwards  appointed,  and  in  Feb- 
ruary, 1877,  made  application  to  Tucker,  as  administrator,  for 
personal  property  from  which  to  make  the  selection  and  allot- 
ment; but,  as  already  stated,  the  personal  ])roperty  had  been 
sold,  and  the  proceeds  of  sale  appropriated  to  the  payment 
of  debts,  and  they  failed  to  obtain  any  property  or  money. 
Thereupon,  in  March,  LS77,  Leslie,  as  administrator  of  Mrs. 
Henderson's  estate,  brought  an  action  of  trover  against  Tucker, 
as  the  administrator  of  W.  R.  Henderson's  estate,  to  recover 
damages  for  his  conversion  of  this  exempt  property,  and  recov- 
ered a  judgment  in  the  court  beloNv ;  but  the  judgment  was 
reversed  by  this  court  on  appeal,  on  the  ground,  as  stated  in 
the  opinion,  that  until  a  selecti(^n  of  the  exempt  property  was 
made,  in  one  of  the  modes  pointed  out  in  the  13th  section  of 
the  statute,  "no  such  title  and  right  to  the  possession  vested  in 
Mrs.  Henderson,  or  in  her  administrator,  as  will  maintain  the 
action  of  trover." — See  Tucker  v.  IIeiidermn\'<  A(hiii%  03  Ala. 
280-83.  The  original  bill  in  this  case'  was  tiled  before  the 
reversal  of  that  judgment,  and  sought  satisfaction  of  the  judg- 
ment out  of  any  j)ersonal  assets  in  the  hands  of  the  defendant 
administrator,  and  out  of  tlie  lands  descended,  on  the  ground 
that  said  administrator  was  insolvent,  and  that  his  intestate's 
estate  had  reaped  the  benefit  of  the  proceeds  of  sale  of  the 
exempt  property  used  in  the  payment  of  its  debts.  After  the 
reversal  of  that  judgment,  an  amended  l)ill  was  filed,  striking 
out  the  allegations  in  reference  to  the  judgment,  and  asking 
relief  on  account  of  the  unauthorized  sale  of  the  exempt  ])roj)- 
erty,  and  the  ai)propriation  of  the  proceeds  of  sale  t(»  the  pay- 
ment of  debts  by  the  defendant  adinim'strator. 

The  chancellor  dismissed  the  bill,  on  final  hearing,  on  the 
ground  that  the  right  of  exemption  was  lo.st,  because  not 
claimed  before  a  sale  of  the  property  by  the  administrator; 
and  his  decree  is  now  assiiirned  as  error. 
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C.  J.  ToRREY,  and  B.  L,  Hibbard,  for  appellant,  cited  Leslie 
V.  Tucker,  57  Ala.  483;  Hastings  v.  Meyers,  21  Mo.  519; 
Wally  V.  Wally,  41  Miss.  657;  York  v.  York,  38  Illinois,  522; 
Mason  V.  O'Brien,  42  Miss.  420 ;  Thompson  on  Homesteads, 
§  898  ;  1  Storj's  Equity,  §§  562-68. 

J.  W.  PosET,  contra,  cited  Tucker  v.  Ilenderso-n'' s  Adm^r, 
63  Ala.  280;  Phillips  v.  Ash's  Adm'r,  63  Ala.  418;  Wehh  v. 
Edwards,  46  Ala.  27 ;  Bell  v.  Davis,  42  Ala.  460. 

STOXE,  J. — The  right  of  exemption  claimed  in  this  case 
is  controlled  by  the  act  approved  April  23d,  1873. — Pamph. 
Acts,  64 ;  Tucker  v.  Henderson,  63  Ala.  280.  The  first  section 
of  that  statute  provides,  "that  the  personal  property  of  any 
resident  of  this  State,  to  the  value  of  one  thousand  dollars,  to 
be  selected  by  such  resident,  shall  be  exempted  from  levy  and 
sale  under  execution,  or  other  process  for  the  collection  of 
debt."  Section  3  declares,  that  "  personal  property  to  the  value 
of  one  thousand  dollars,  of  any  resident  of  this  State,  after 
his  death,  shall  be  exempt  from  the  payment  of  debts  ;  promded, 
such  decedent  leaves  surviving  him  a  widow  or  child."  Sec- 
tion 13 :  "  That  whenever  an  executor  or  administrator  makes 
out  an  inventory  of  the  estate  of  any  decedent,  who  left  sur- 
viving him  a  widow  or  minor  child,  it  shall  be  his  duty  to  per- 
mit said  widow,  or  the  guardian  of  such  child  or  children,  if 
there  be  no  widow,  or  she  does  not  act,  to  select  the  property 
exempt  from  administration  for  the  payment  of  debts ;  and  if 
neither  the  widow  nor  guardian  make  such  selection,  then  three 
disinterested  persons,  to  be  selected  by  the  judge  of  probate, 
must  make  such  selection,  and  set  apart  the  same ;  and  the  same 
must  be  appraised  by  the  appraiser,  and  the  appraisement 
thereof  returned  to  the  Probate  Court,  with  the  appraisement 
of  the  residue  of  the  estate,"  &c.  We  think  the  proper  con- 
struction of  this  statute  requires  us  to  hold,  that  section  13 
explains  what  is  meant  by  section  3,  when  it  exempts  a  thousand 
dollars  of  personal  property,  provided  the  decedent  leaves  a 
surviving  widow  or  child.  To  come  within  the  statute,  such 
surviving  child  must  be  a  minor. 

We  have  uniformly  held,  i'\  construing  similar  statutory 
provisions,  that  exemption  is  a  privilege  to  be  claimed ;  and  if 
not  claimed  before  a  sale  is  made  under  legal  process,  it  is 
treated  as  abandoned. — Gresham,  v.  Walker,  10  Ala.  370 ;  Simp- 
8071  V.  Simpson,  30  Ala.  225 ;  Bell  v.  Davis,  42  Ala.  460 ; 
Martin  v.  Lile,  63  Ala,  406.  So,  under  this  statute,  no  active 
duty  is  cast  on  the  administrator,  which  requires  him  to  take 
the  initiative  in  setting  apart  the  thousand  dollars  of  exempt 
personal  property.     He  wxw^i p)6rm'it  the  widow,  or,  if  she  does 
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not  act,  the  guardian  of  the  infant  child  or  children,,  to  make 
the  selection.  If  neither  acts,  then  three  disinterested  persons, 
to  be  selected  by  the  judge  of  probate,  must  make  the  selec- 
tion. No  duty  is  imposed  upon  the  administrator,  until  the 
selection  is  made  in  one  of  the  modes  pointed  out  above.  We 
hold  that,  inasmuch  as  no  selection  was  made,  or  claim  pre- 
ferred, until  after  the  administrator  had  obtained  an  order  to 
sell  the  property,  and  sold  it  for  the  purposes  of  administra- 
tion, the  claim  of  exemption  must  be  regarded  as  waived. 
Affirmed. 


Robertson  i\  Bradford. 

Statutory  Real  Action  in  nature  of  J-LJectment. 

1.  (SV(/^  of  decedenCif  lands,  for  pnifiin'tit  of  deJda;  jurisdiction  of  court, 
and  irrcijuldritirs  in  proceed! nyx. — The  juris<liction  of  tlie  Probuto  Court 
to  order  a  sale  of  an  intestate's  lands,  for  the  payment  of  debts,  is  statu- 
tory, special  and  limited,  and  only  attaches  when  a  jietition  is  filed  con- 
taining the  necessary  allegations ;  but,  when  the  jurisdiction  has  attached 
by  the  filing  of  a  proi)er  petition,  any  subsecjuent  errors  or  irregularities 
in  the  i)roceedings,  however  numerous  or  glaring^  are  unavailing  on  a 
collateral  attack,  except  that,  when  minors  or  persons  of  unsotmd  mind 
are  interested,  the  sale  is  declared  void  ])y  the  statute  (Code,  §  24.38), 
unless  i)roof  is  taken  l)y  deposition,  as  in  chancery  cases,  showing  a 
necessity  for  the  sale. 

2.  Same;  sufficiency  of  petition. — Under  the  former  statute  of  force  in 
18G.3,  whii-h  autlionze«l  a  sale  of  the  lands,  on  the  petition  of  the  admin- 
istrator, when  it  was  "more  beneficial  for  the  estate  to  sell  lamls  than 
slaves  "  (Ctjde  of  1S.")2,  §  I7-V)),  a  i)etition  alleging  that  it  "  would  be  more 
to  the  interest  of  all  the  jxirties  to  sell  the  lands  tlian  ihv  jiersonal  estate," 
not  being  sub^stantially  the  same  in  meaning  as  the  words  of  the  statute, 
is  not  sufficient  to  authorize  an  order  of  sale,  and  an  order  and  sale 
founded  on  it  are  void. 

3.  Same;  statutorif  provisions  for  protection  of  iiurch((xers  at  such  sales. 
Under  the  late  act  "  lor  the  protection  of  purchasers  of  lands  sold  by 
executors  and  administrators,"  approved  March  1st,  ISSl,  it  is  provided 
that  in  actions  brought  by  heirs  or  devisees  for  the  recovery  of  lands 
sold  by  an  executor  or  administrator,  under  a  i)roI>ate  decree,  for  the 
I)ayment  of  debts  or  for  distribution,  "'  founded  on  defects  in  the  records, 
cause<l  by  the  destruction  of  such  records  by  accident  or  design,  or  I )y 
the  incompetency  or  negligence  of  the  probate  judge,  or  his  failure  to 
make  the  projier  records,"  the  defendant  may  adfluce  other  evidt-nce, 
either  parol  or  documentary,  of  the  facts  which  the  record  ought  to  show 
to  sustain  the  order  of  sale"(Sess.  Acts  lSSO-81.  pp.  1 1!)-20,  §  'S)  ;  but  this 
statute  alf'ords  no  i)rotection  to  a  purchaser  or  sub-pun-haser  claiming 
umler  a  sale  made  by  an  executor  or  administrator,  under  a  proliate 
decree,  which  is  void  for  want  of  jurisdiction  on  account  of  substantial 
defects  in  the  petition  on  which  it  was  founded. 

25 
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Appeal  from  the  Circuit  Court  of  Macou. 

Tried  before  the  Hon.  J.  A.  Bilbeo,  an  attorney  of  the 
court,  selected  by  tlie  parties  on  account  of  the  disqualification 
of  the  presiding  judge,  who  was  related  to  one  of  the  parties. 

Brewer  tfe  Brewer,  for  the  appellant. 

AV.  F.  Foster,  contra. 

SOMERYILLE,  J.— This  is  a  statutory  action  of  eject- 
ment, Ijrought  by  the  appellant  against  the  appellee,  for  the 
recovery  of  certain  I'eal  estate  in  the  town  of  Tuskegee.  The 
plaintiff  claimed  title  as  the  sole  heir  at  law  of  E.  A.  Ligon, 
deceased,  who  died  in  the  year  1863,  seized  and  possessed  of 
the  property  in  suit.  The  defendant  based  his  defense  on  a 
title  claimed  under  a  sale  of  the  same  property,  which  was 
alleged  to  have  been  made  by  R.  F.  Ligon,  as  the  administrator 
of  the  estate  of  said  decedent. 

The  main  question  presented  is,  whether  the  Probate  Court 
had  jurisdiction  to  order  the  sale,  on  the  application  made  by 
the  administrator.  It  is  contended,  in  behalf  of  the  appellant, 
that  the  allegations  of  the  petition,  which  was  filed  in  August, 
1863,  were  insufficient  to  confer  jurisdiction  upon  the  Probate 
Court,  and  that,  for  this  reason,  the  order  of  sale  made  l)y  it 
was  void  and  of  no  legal  validity. 

The  application  was  filed  under  the  provisions  of  section 
1755  of  the  Code  of  1852,  which  authorized  the  Probate  Court 
to  sell  the  lands  belonging  to  an  estate,  for  the  payment  of 
debts,  in  cases  of  intestacy,  on  application  ])eing  made  in  writing 
by  the  administrator,  in  two  cases  only:  1st,  when  the  personal 
property  was  insufficient  to  pay  such  debts;  and,  2d,  when  it 
was  "more  beneficial  for  the  estate  to  sell  lands  than  slaves.'' 

The  averments  of  the  petition  are,  that  it  "  is  necessary  to 
sell  property  to  pay  the  del)ts  of  the  estate,"  and  that  "it  would 
be  more  to  the  iiitermt  of  all  the  parties  to  sell  the  house  and 
lots  than  tfte  jiersonal  estate.'''' 

The  court  below  charged  the  jury,  that  the  averments  of 
the  ])etition  were  sufficient  to  uphold  the  jurisdiction  of  the 
Pro) )ate  Court  in  granting  the  order  of  sale  in  question;  and 
exception  was  duly  taken  to  this  charge  by  the  plaintiff.  Ob- 
jection was  also  taken  by  the  plaintiff  to  the  admission  in  evi- 
dence by  the  court  of  the  petition  and  other  proceedings  based 
on  it  in  the  Probate  Court,  on  the  ground  that  they  were  void. 

It  has  been  too  long  settled  in  this  State  to  require  any 
further  discussion  of  the  su])ject,  that  the  jurisdiction  of  the 
Pn)l)ate  Court  to  order  a  sale  of  lands,  in  cases  like  the  present 
one,  is  statutory,  special,  and  limited.     It  is  equally  well  settled, 
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that,  to  confer  jurisdiction  in  such  cases,  tlie  petition  invoking 
it  must  contain  the  requisite  jurisdictional  allegations.  In  tlie 
absence  of  a  substantial  compliance  with  statutory  provisions 
regulating  and  detining  the  grounds  of  jurisdiction,  the  pro- 
ceediiigs  are  coram  iioi\  pidice,  and  are  void. —  WiUntrn  v.  Mc- 
Ckilley,  63  Ala.  436,  and  authorities  collated  on  page  445 ; 
Cloud  V.  Bartmi,  14  Ala.  347;  Petius  v.  McClanahan^  52 
Ala.  55.  If  this  jurisdiction  oncQ  attaches,  such  proceedings 
being  iv  rem^  no  mere  snln<c(p(cnt  irregularities,  however  num- 
erous or  glaring,  and  however  available  to  authorize  a  reversal 
bv  direct  appeal  on  error,  will  generally  avail  anything  when 
the  jurisdiction  of  the  court  is  assailed  by  collateral  attack. 
SaU-lwr  V.  Satchet\  41  Ala.  39.  The  only  established  excep- 
tions to  this  rule  is,  that  when  the  proceeding  is  for  the  sale  of 
lands  descended  to  minors,  or  persons  of  unsound  mind,  the 
sale  is  made  void  by  the  statute,  unless  proof  be  taken  by  depo- 
sition as  in  chancerv  cases,  showing  the  necessity  of  such  sale. 
Code,  1876,  jj  2458";  Pettuii  v.  MeVhmaJtan,  52  Ala.  55. 

It  may  be  a  sound  and  correct  principle,  that,  in  determining 
whether-  the  record  does  disclose  the  jurisdictional  facts,  the 
language  of  the  petition  should  be  construed  most  favoral)ly  for 
the  maintenance  of  the  decree:  for  pu])lic  policy  favors  the  up- 
holding of  such  sales,  and  of  the  titles  ac(piired  under  them. 
Rihh  r.  Orj)/i(ms'  ///mn\  61  Ala.   326,  330.     ?,ut,  at  the  same 

'  time,  the  principle  is  now  too  thoroughly  im])edded  in  our  sys- 
tem of  jurisprudence  to  be  disturbed  at  this  late  day,  that  there 
is  a  manifest  distinction,  touching  presumjition  of  jurisdiction, 
between  courts  of  r/e)te/'a/,  and  those  of  rmilfed  junsdiction. 
Where  a  court  is  of  the  first  class,  possessing  general  jurisdic- 
ti(m,  nothing  is  intended  to  be  without  such  jurisdiction,  except 
that  which  ajipears  to  l)e  so  from  the  record.  A)id,  on  the  C(»n- 
trary,  nothing  is  presumed  to  be  within  the  jurisdiction  of  a 
court  of  limited  jurisdiction,  except  that  whicli  is  so  expressly 
alleged,  and  affirmatively  appears  from  the  record. — Pefftts  v. 
3IeCfatia/ian.  52  Ala.  55  :  Comniisslonet'ft  v.  TJimnpxon.  18  Ala. 
694:   Freeman  (»n   Judgments,  ijvj  117.  123.  2«U. 

An  a])plication  of  these  princijiles,  we  thiid<,  must  prove  fa- 
tal to  the  sufficiency  of  the  jietition  under  consideration  in  this 
case.  The  allegation  of  the  ])etition  is,  that  "  it  would  be  more 
to  the  interest  of  all  the  part tes  to  sell  tiie  house  and  lots  than 
[to  sell]  the  j)ersonaJ  estate.'^  The  required  averment,  as  ex- 
acted by  the  statute,  is,  that  it  Mf»uld  "be  more  beneficial  to 
the  estate  to  sell  the   lands  than    [to  sell]  .'</a)'rs."     The  two 

.phrases  are  not  substantially  the  same  in  meaning.  .  Their  sig- 
nification is  essentially  different.  While  it  may  be  seriously 
questioned  whether  *'«//  the  jxirtf'e.'<,'"  within  the  descriptive 
language  of  the  ]>etition,  and  *'■  the  e-stat',''   within   the  intend- 
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ment  of  the  statute,  can  be  construed  to  be  legally  synonymous, 
it  is  too  clear  for  argumentation  that  '"'■  personal  estate "  and 
'■'■slaves''''  are  fatally  variant.  The  fact  that  the  former  may  in- 
clude the  latter,  is  entirely  immaterial.  There  were  forcible 
reasons  why  property  in  slaves,  during  the  prevalence  of  the 
institution  of  slavery,  should  be  favored  by  public  legislation, 
especially  in  exempting  it  from  exposure  to  sale  by  auction  or 
other\W8e.  Potent  among  these  would  rank  those  obvious  con- 
siderations of  mere  humanity,  which  had  regard  for  the  pre- 
servation of  family  ties  among  slaves,  whether  of  husband  and 
wife,  brother  and  sister,  or  parent  and  cliild.  The  dignity  of 
freehold  tenure,  attached  from  the  earliest  ages  of  the  feudal 
system  to  the  ownership  of  real  estate,  might,  therefore,  well 
be  made  to  be  subordinate  to  the  exercise  of  this  humanity, 
when  similar  reasons  would  not  apply  in  the  case  of  ordinary 
personal  property.  The-  policy  of  the  statute  was  to  require 
all  personal  property,  except  slaves,  to  be  sold  for  the  payment 
of  the  debts  of  an  intestate  decedent.  The  issue  presented 
under  the  allegations  of  the  petition,  and  that  designed  to  be 
presented  by  the  statute,  were,  in  our  opinion,  materially  dif- 
ferent. The  court,  therefore,  had  no  jurisdiction  to  make  the 
sale,  and  the  order  of  sale  was  void. —  Griffin  v.  Griffin,  3  Ala. 
623;  Bishop  v.  Ilampton,  15  Ala.  761;  Clovd  v.  Barton^ 
14  Ala.  34:7 ;  Hoard  v.  Hoard,  41  Ala.  590 ;  JToles  v.  JVoles, 
40  Ala.  576;  Freeman  on  Judic.  >J  123;  Palaski  Co.  v.  Stuart, 
28  Gratt.  (Ya.)  879. 

The  appellee  can  denve  no  aid  from  the  recent  act  of  the 
General  Assembly,  approved  March  1,  1881,  entitled  ''An  act 
for  the  protection  of  purchasers  of  lands  sold  hy  executors  and 
administrators." — Acts  1880-81,  pp.  119-120'.  This  act  has 
no  application  to  cases  like  this.  It  is  confined,  in  its  express 
terms,  to  suits  by  heirs  or  devisees,  which  are  ''  founded  on  de- 
fects in  the  records  [of  Probate  Courts]  caused  by  the  destruc- 
tion of  such  records,"  or  by  "  inconqjetency,  or  negligence  of 
the  probate  judge,  or  his  failure  to  make  the  proper  records." 
Ih.  §  3,  p.  120. 

And  if  the  present  case  could  be  construed  to  come  within 
the  influence  of  the  act,  as  contended  for  by  appellee's  counsel, 
it  would  clearly  be  invalid  so  far  as  it  might  attempt  to  give 
power  or  vitality  to  a  void  judgment.  It  is  well  settled,  on  the 
soundest  conceivable  principles,  that  no  power  resides  in  any 
legislative  body  to  clothe  a  decree  or  judgment,  which  is  abso- 
lutely void,  with  the  habiliments  of  legal  validity. — Freeman 
on  Judgments,  ^  117,  note  4,  and  authorities  cited ;  Pry  or  v. 
Downey,  19  American  Reports,  242 ;  Freeman  on  Void  Jud. 
Sales,  §  56. 

The  judgment  of  the  Probate  Court  decreeing  the  sale  of 
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the  lands  in  question  heing  void,  no  rights  were  divested  or  ob- 
tained by  the  sale,  at  least  in  a  court  of  law,  and  the  legal  title 
of  the  property  sued  for  was  in  the  plaintiff,  and  not  in  the  de- 
fendant.— Freeman  on  Judg.  ^117;  Wharton  v.  Moragne,  62 
Ala.  201,  207. 

The  Circuit  Court  clearly  erred  in  its  charge  and  rulings,  and 
its  judgment  is  accordingly  reversed,  and  the  cause  is  remanded. 


HolloAvay  v.  Talbot. 

Action  on  Common  Counts  for  Won'k  and  Labor  Done. 

1.  ^y]^f1l  recover]!  maybe  had  under  common  counts,  for  wages  tinder 
special  contract. — When  a  person  lias  jieforined  services  under  a  special 
coniracrt  of  employment,  and  has  I^een  discharged,  without  fault  on  his 
part,  before  tlie  expiration  of  the  term,  he  may  recover  the  stipulated 
wages,  after  tiie  expiration  of  the  term,  mider  tlie  common  counts. 

2.  Breach  of  contract  of  eniploi/mciit ;  uhat  viU  defeat  or  reduce  recov- 
ery.— When  an  action  is  lirought  to  recover  wages  under  a  sjiecial  con- 
tract of  em]>loyment,  i)laintiff  liaving  been  dismissed,  without  faidt,  be- 
fore the  expiration  of  the  term,  tlie  defendant  may  defeat  a  recovery  by 
shnwing  ♦liat  plaintill",  after  his  dismissal,  engaged  in  otiier  ])usiness, 
thereby  negativing  tlie  fact  that  he  kept  bimself  in  readiness  to  jierform 
the  ciiutrac;  on  his  part ;  or  he  may  reduce  the  amount  of  the  recovery, 
by  sliowing  that  plaintill"  had  o]»taine<l  after  bis  dismissal,  or  might  by 
reasonable  diligence  have  obtained,  otlier  employment  of  the  same  gen- 
eral nature;  but  the  other  employment  must  have  been  of  the  same  gen- 
eral nature,  and  the  onus  of  proving  it  is  on  the  defendant. 

3.  Act'cptance  oj  part,  in  satixfaction  of  vhole  demand  ;  infancy. — The 
acceptance  of  ])art  ot  a  de})t  or  demand  is  not  an  extinguishment  of  it, 
nor  a  waiver  of  the  right  to  insist  on  full  payment ;  and  an  agreement  to 
acce])t  it  in.  full  satisfaction  is  without  consideration,  and  not  binding  on 
an  infant. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  John  P.  IIiubari). 

This  action  was  brought  liy  Bailey  M.  Talbot,  a  minor,  suing 
bv  his  mother  as  his  next  friend,  ajjainst  Georg-e  F.  Ilollowav ; 
and  was  commenced  on  the  17th  September,  1880.  The  com- 
plaint contained  three  cnunts ;  the  hrst  claiming  s225,  alleged 
to  be  due  from  defendant  "by  account,  for  work  and  labor 
done  by  plaintiff  for  Holloway  6z  Mur])hree,  a  late  partnership 
composed  of  defendant  and  Eugene  IMurphree  (who  is  not  sued), 
as  a  clerk  in  their  store,  commencing  from  loth  December,  187l>, 
and  ending  September  1st,  1880 ;"  the  second  claiming  the  same 
amount,  "on  account  stated  between  plaintiff  and  said  Hollo- 
way &  Muphree,  on,  to-wit,  the   10th    December,   1879;"  and 
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the  third  claiming  the  same  amount,  "due  by  special  agreement 
made  between  plaintiff  and  said  Ilolloway  ik  Murphree,  late 
partners  as  aforesaid,  on,  to-wit,  the  lOtli  December,  1879, 
whereby  plaintiff  was  to  serve  and  work  for  said  Holloway  & 
Murphree,  as  a  clerk  in  their  store,  from  the  loth  December, 
1879,  until  the  1st  September,  1880,  for  the  sum  of  S25  per 
month,  to  be  paid  by  the  said  Holloway  &  Murphree."  The 
defendant  pleaded  ^'■7ion  assunqysit,  in  short  by  consent,"  pay- 
ment, and  two  special  pleas,  each  averring,  in  substance,  that 
plaintiff"  being  a  minor,  and  his  father  being  dead,  the  right  of 
action  was  in  his  mother;  and  the  judgment-entry  recites  that 
issue  was  joined  on  these  pleas.  On  the  trial,  as  appears  from 
the  bill  of  exceptions,  the  plaintiff"  proved  his  contract  of  em- 
ployment as  alleged,  by  the  testimony  of  said  E.  Murphree,  who 
also  testified  that  the  partnership  of  Holloway  et  Murphree  was 
dissolved  on  the  16t  i  January,  1881,  Holloway  assuming  all 
the  liabilities  of  the  firm ;  and  that  the  plaintiff"  worked  for  the 
said  firm,  under  his  said  contract,  as  their  clerk,  at  "^'Ib  per 
month,  until  the  dissolution  of  the  firm,  "but  never  worked  for 
said  Holloway,  or  the  firm,  after  that  time."  The  plaintiff  him- 
self testified,  in  his  own  behalf,  to  the  same  fact,  and  further 
that,  "  when  defendant  moved  the  goods  of  the  late  firm,  hav- 
ing gone  into  business  with  S.  J.  Seals  under  the  name  of  Seals 
(fe  Holloway,  he  told  plaintiff  that  they  had  enough  help  in  the 
store,  and  did  not  need  his  services  any  longer,  and  discharged 
him  as  such  clerk,  and  said  he  would  try  to  get  him  a  clerkship 
in  another  house ;  that  he  informed  defendant  he  was  ready, 
and  held  himself  ready,  to  continue  to  clerk  for  him ;  that  de- 
fendant spoke  to  two  merchants  in  Troy,  to  get  them  to  give 
him  employment,  and  told  plaintiff"  that  he  must  look  out  for  a 
place  to  clerk  elsewhere;  that  he  went  to  the  persons  pointed 
out  by  defendant,  but  they  refused  to  employ  him  ;  that  he 
then  informed  defendant  he  was  ready  and  willing  to  perform 
his  contract,  and  should  keep  himself  ready  to  perform  it,  and 
that  he  was  going  to  school  in  Troy,  so  that  defendant  could  let 
him  know,  whenever  he  should  see  proper  to  desire  his  services 
as  clerk,  and  he  would  continue  to  clerk  for  him ;  that  he  made 
no  further  efforts  to  get  employment,  but  went  to  school  from 
that  time  until  August  1st,  1880,  and  then  obtained  employ- 
ment for  one  month  at  815  per  month;  and  that  defendant 
never  again  called  on  him,  or  requested  him  to  enter  on  his 
clerkship  again."  The  defendant  then  proposed  to  prove  by 
plaintiff,  and  afterwards  proposed  to  testify  himself  as  a  wit- 
ness, "that  he  offered  plaintiff  $25  per  month,  until  the  1st 
September,  1880,  if  he  would  go  out  to  his  farm  in  the  country, 
and  work  for  him  on  his  farm ;"  but  the  court  excluded  this 
Vol.  lxx. 
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evidence,  on  the  plaintiff's  objection,  and  tlie  defendant  ex- 
cepted. 

The  defendant  produced  a  receipt  for  >>\(\  !*igned  by  i)hiin- 
tiff,  and  dated  August  Blst,  1880,  wln'ch  purported  to  be  "in 
full  for  services  in  store  of  Ilollowaj  &  Murphree;"  and  testi- 
fied that  it  was  given  "in  full  satisfaction  of  all  demands  held 
by  plaintiff  against  defendant."  The  plaintiff  admitted  the 
signing  of  this  receipt,  but  testified  that,  at  the  time  of  signing 
it,  "  he  stated  that  he  claimed  the  full  amount,  and  would  sue 
for  it."  As  to  this  receipt,  the  court  thus  charged  the  jury : 
"  If  the  plaintiff  was  under  twenty -one  years  of  age,  said  re- 
ceipt would  not  conclude  him,  or  prevent  him  from  recovering 
for  the  whole  time,  if  in  fact  he  was  otherwise  entitled  to  pay 
for  the  whole  time."     To  this  charge  the  defendant  excepted. 

The  court  charged  the  jury,  also,  "that  if  defendant  dis- 
charged plaintiff  without  fault  on  plaintiff's  part,  and  seeks  to 
defeat  or  lessen  the  plaintiff's  recovery,  on  tlie  ground  that 
plaintiff  could  or  should  have  obtained  other  employment,  the 
burden  of  proof  is  on  the  defendant  to  show  that  plaintiff  could 
have  found  other  employment,  and  that  it  should  have  been  of 
the  same  or  similar  nature  to  that  for  which  defendant  had 
employed  plaintiff'."  To  this  charge,  also,  the  defendant  ex- 
cepted. 

The  defendant  asked  the  following  charges,  in  writing:  1. 
"  This  action  is  brought  on  the  common  counts,  for  work  and 
labor  done,  and  on  account  stated ;  and  the  plaintiff  is  not,  un- 
der the  evidence,  entitled  to  recover."  "  2.  If  tlie  evidence 
shows  that  plaintiff  could  have  obtained  honorable  employment, 
and  could  have  received  the  same  wages  he  was  getting  from 
defendant,  and  he  received  pay  for  the  work  actually  done,  then 
they  must  tind  for  the  defendant."  "  3.  If  the  plaintiff,  by 
proper  diligence,  could  have  procured  similar  employment,  and 
made  no  efforts  to  get  em})loyment,  and  by  his  own  negligence 
failed  or  refused  to  get  such  employment :  then  he  can  not  re- 
cover, except  for  the  services  actually  rendered ;  and  if  the  jury 
believe  that  he  has  been  paid  for  the  services  actually  rendered, 
they  must  find  a  verdict  for  the  defendant."  The  court  re- 
fused each  of  these  charges,  and  the  defendant  duly  excepted 
to  their  refusal. 

The  several  rulings  to  which,  as  above  stated,  exceptions  were 
reserved  by  the  defendant,  are  now  assigned  as  error. 

Griffin  &  Wood,  for  appellant. 

Jxo.  D.  Gardner,  contra. 

BRICKELL,  C.  J. — The  principal  question  arising  upon  the 
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assignment  of  errors  is  not  new  in  this  court,  and  is  not  open 
to  further  controversy.  Tlie  contract  made  witli  the  plaintiff 
was  for  his  services  as  clerk  in  a  dry-goods  store,  for  a  particu- 
lar term,  at  stipulated  wages.  "Without  fault  on  his  part,  and 
for  no  other  reason  than  that  it  suited  better  new  business  ar- 
rangements, into  which  the  employer  entered,  he  was  dismissed 
before  the  expiration  of  the  term.  He  declined  to  accept  the 
dismissal  as  a  termination  of  the  contract,  and  elected  to  treat 
it  as  continuing ;  giving  the  employer  notice  of  the  election, 
and  keeping  himself  in  readiness  to  perform  the  contract,  if  the 
opportunity  had  been  allowed  him.  The  right  to  recover  the 
stipulated  wages,  under  the  common  counts  for  work  and  labor, 
after  the  expiration  of  the  term,  and  the  wages  have  accrued 
due,  we  do  not  doubt.  Although  there  may  be  a  special  con- 
tract, if,  by  the  breach  of  it,  the  plaintiff  becomes  entitled  to 
recover  a  sum  in  nurriero^  or  which  can  by  mere  calculation  be 
rendered  certain,  a  recovery  may  be  had  on  the  common  counts. 
Sjrrague  v.  Morgan,  7  Ala.  952;  Snedicor  v.  Leachman,  10  Ala. 
330. 

To  have  avoided  a  recovery,  the  defendant  could  have  shown 
that  the  plaintiff,  after  the  dismissal,  engaged  in  other  business, 
thereby  negativing  the  fact  that  he  kept  himself  in  readiness 
to  perform  the  contract  of  service  ;  or,  to  reduce  the  recovery,  the 
defendant  could  have  sho\\ni  that  employment  of  the  same 
general  nature  as  that  from  which  he  dismissed  the  plaintiff 
was  tendered  to  him,  or  could  have  been  ol)tained  if  he  had 
used  reasonable  diligence.  That  is  matter  of  defense,  and 
the  burden  of  proving  it  rests  on  the  defendant.  The  oppor- 
tunity for  such  service  is  not  presumed,  and  the  plaintiff  was 
not  under  the  duty  of  proving  that  it  did  not  exist.  It  is  em- 
ployment of  the  same  general  nature  the  plaintiff  was  bound  to 
accept — not  employment  wholly  different  in  its  nature,  which 
could  not  have  l)een  contemplated  by  either  party  when  the 
contract  was  entered  into. — Stranss  t\  Meertief,  64  Ala.  299. 

The  acceptance  of  a  part  of  the  demand  was  not  an  extin- 
guishment of  it,  or  a  waiver  of  the  right  to  insist  upon  full  pay- 
ment. If  there  was  an  agreement  to  accept  the  part  in  full 
satisfaction,  it  was  without  consideration,  and  not  binding  upon 
the  plaintiff  because  of  his  infancy. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Vol.  lxx. 
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Hudson  ^'.  Kelly. 

Bill  in  Equity  hy  Purchaser  from  M<n'i(ja<jor^  fm'  Reforma- 
tion of  Deed  as  Mortgage,  and  for  liedemjAhn. 

1.  Parties  to  hill. — When  a  mortfrage  on  lands  is  given  for  the  indem- 
nity of  a  surety,  and  a  purchaser  from  the  mortgagor  seeks  to  redeem, 
the  debt  not  being  paid  or  satif^fled,  the  creditor  is  a  necessary  party  to 
the  bill ;  and  the  same  rule  applies,  where  the  instrument  is  in  foim  an 
absolute  conveyance,  and  the  purchaser  seeks  to  have  it  declared  a  mort- 
gage, and  to  redeem. 

2.  Same;  error  ivithout  injury  in  want  of  necessary  party. — In  such 
case,  if  an  amended  bill  is  filed,  alleging  payment  of  the  debt,  and  the 
proof  shows  that  it  was  in  fact  paid  after  the  filing  of  the  amended  bill, 
the  creditor  cea.ses  to  have  any  interest,  and  the  failure  to  bring  him  in  as 
a  party  is  not  a  fatal  defect. 

8.  Alienation  of  homeifteail. — It  is  no  objection  to  the  va]i<lity  of  a  con- 
veyance of  land,  executed  by  husl)and  and  wife,  that  it  is  not  j)roi)erly 
authenticated  as  an  alienation  of  the  homestead  (Code,  §  2822).  when  it 
does  not  appear  that  the  land  was  at  the  time  occupied  by  them  as  a 
homestead. 

4.  Costs. — When  a  bill  to  redeem  contains  an  offer  to  pay  the  l)alance 
due  on  the  mortgage  debt,  and  the  mortgagee  interjxvses  no  ()})stacle  to 
tlie  relief  prayed,  the  costs  of  the  suit  are  usually  taxed  airainst  the  com- 
plainant ;  but,  where  both  parties  are  at  fault — as  here,  where  the  com- 
plainant made  no  offer  to  pay  before  filing  his  bill,  and  the  defen<lant  de- 
nied the  mortgage,  claiming  that  theconveyance  was,  as  it  i)uri)ort('d  to 
be,  an  absolute  deed — the  costs  will  be  e(iually  divided. 

Appeal  from  tlie  Chancery  Court  of  Coffee. 

ITeard  before  the  Hon.  Jonx  A.  Fostek. 

The  original  bill  in  this  case  was  filed  on  the  2d  October.  1>>71\ 
by  Henry  W.  Kelly,  against  II.  L.  Hudson,  and  sought  to  en- 
join a  judgtnent  in  an  action  of  ejectment,  or  statutory  action 
m  the  nature  of  ejectment,  which  the  defendant  had  recovered, 
for  the  possession  of  a  certain  tract  of  land,  which  he  claimed 
under  a  deed  from  one  AV.  P.  J3alkum  ;  also,  to  have  Balkfim's 
said  deed  declared  a  mortgage,  and  to  be  let  in  to  redeem,  on 
payment  of  the  balance,  if  anv,  due  on  the  debt  intended  to  be 
secured ;  and  if  nothing  should  l)e  found  due,  to  have  it  can- 
celled and  declared  inoperative.  The  C(»mplainant  claimed  the 
land,  a  tract  containing  eighty  acres,  under  a  deed  from  said 
Balkum  and  wife,  which  was  made  an  exhibit  to  the  bill,  and 
which  was  dated  the  28tli  September,  1>17T.  This  deed,  which 
was  very  informal,  pur])orted  t»  convey  to  said  H.  AV.  Kelly 
"all  the  7-ites  and  privileges  that  we  [grantors]  have  to  the  above 
named  land,  for  the  sum  of  !?40  paid   in  hand  by  him;"   was 
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signed  by  said  Balkum  and  wife,  the  latter  making  her  mark, 
attested  by  two  witnesses,  one  of  whom  signed  by  liis  mark  only, 
and  was  admitted  to  record  on  proof  by  the  witness  so  making 
his  mark.  The  deed  under  which  the  defendant  claimed  the 
land,  and  on  which  his  recovery  in  the  action  at  law  was  founded, 
was  executed  by  said  Balkum  and  wife,  dated  April  28th,  1875, 
and  recited  the  payment  in  hand  of  §50  as  its  consideration  ; 
and  it  was  acknowledged  by  both  of  the  grantors,  on  the  day 
of  its  date,  before  a  justice  of  the  peace,  whose  certificate  as  to 
the  wife's  acknowledgment,  on  examination  apart  from  her  hus- 
band, was  also  indorsed  on  it.  The  bill  alleged  that  this  con- 
veyance, though  absolute  on  its  face,  was  intended  as  a  mort- 
gage, and  was  given  to  secure  and  indemnify  said  Hudson  against 
any  loss  he  might  sustain  by  reason  of  his  suretyship  for  said 
Balkum  on  a  debt  due  to  one  J.  S.  Solomon  for  supplies  fur- 
nished. This  debt  to  Solomon  was  secured  by  a  crop- lien  note, 
and  a  mortgage  on  three  or  four  head  of  cattle  belonging  to 
Balkum ;  and  Hudson  signed  this  note  and  mortgage  witli 
Balkum.  The  original  bill  alleged,  "that  said  Balkum  did  pay 
up  most  of  said  del)t  to  said  Solomon,  and  said  Hudson  was 
held  harmless,  and  did  not  pay  any  part  of  said  debt,  being 
about  860  ;  that  the  small  amount  left  due,  the  exact  amount  of 
whicli  is  unknown  to  your  orator,  but  is  believed  to  be  less  than 
$20,  your  orator  has  agreed  with  H.  C.  Wiley,  who  is  agent  or 
attorney  for  the  owner  of  said  claim,  [to  pay  ?]  ;  and  the  said 
Solomon,  or  the  party  owning  said  claim,  has  not  made  any  part 
of  it  out  of  said  Hudson,  and  does  not  look  to  him  for  it ;  and 
your  orator  now  here  oifers  to  pay  whatever  balance  may  be 
lawfully  due  on  said  Solomon's  claim,  so  that  the  said  Hudson 
may,  in  any  event,  be  held  harmless  on  account  of  said  pro- 
visions so  furnished." 

Tiie  defendant,  in  his  answer  to  the  original  bill,  admitted 
that  the  consideration  of  his  deed  from  Balkum  was  his  becom- 
ing surety  for  the  latter  to  enal)lehini  to  procure  supplies  from 
Solomon,  and  that  he  joined  m  Balkum's  mortgage  to  Solomon 
for  the  debt ;  but  he  denied  that  his  deed  was  intended  as  a 
mortgage,  his  denial  being  in  these  words  :  ''  He  denies  that 
said  deed  was  to  l)e  void  under  any  circumstances ;  but,  if  the 
mortgage  to  Solomon  was  paid  at  maturity,  and  he  was  paid  for 
all  his  trouble  and  costs,  then  he  did  agree  to  re-convey ;  but,  if 
default  was  made  in  the  payment  of  said  mortgage  at  maturity, 
the  deed  being  absolute,  he  was  not  to  re-convey,  but  was  to 
hold  the  land,  and  said  Balkum  was  to  surrender  to  him  the 
possession.  He  denies,  also,  that  H.  C.  "Wiley  controls  the 
Solomon  mortgage,  or  had  any  right  to  make  any  settlement  of 
said  claim  outside  of  its  payment.  *  *  *  The  charge  that  respon- 
dent has  never  paid  a  cent  is  untrue :  he  has  paid  at  least  one 
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dollar  for  recording  his  deed."  The  dofendant  also  demurred 
to  the  bill  for  want  of  e<iuity,  because  there  was  not  a  suthcient 
offer  to  do  equity,  and  because  the  court  had  no  jurisdiction  to 
enjoin  a  judgment  in  ejectment ;  and  for  the  non-jcnnder  of 
necessary  parties,  ''  because  the  holder  of  the  debt  to  Solomon 
was  not  made  a  party,  and  because  tlie  heirs  of  Dalkum  should 
have  been  made  ])artie8." 

An  amended  bill  was  tiled,  by  leave  of  the  register,  on 
August  23d,  1880,  containing  these  aUegations:  "Said  mort- 
gage debt  has  been  entirely  ])aid  off  to  the  said  Solomon,  and 
said  Balkum,  or  his  estate,  is  not  indebted  to  said  Solomon  ;  and 
your  orator  avers  that  said  defendant  has  never  paid  any  part 
of  said  debt,  or  anything  on  account  of  becoming  surety  for  said 
Balkum,  and  is  not  in  any  way  bound  to  said  Solomon,  or  any 
one  else,  for  said  debt.''  An  answer  was  tiled  to  the  amended 
bill,  denying  ""each  and  every  allegation  thereof."  To  ])rove 
the  payment  or  satisfaction  of  the  debt  to  Solomon,  which  had 
been  transferred  to  F.  Wolfe,  the  complainant  took  the  (le})0- 
sition  of  II.  C.  Wiley,  to  which  was  attached  an  assigmiient  of 
said  note  and  mortgage  by  said  Wiley,  as  attorney  for  Wolfe, 
to  complainant,  in  consideration  of  .S81.50  in  hand  paid  ;  which 
assigmiient  was  dated  Xovend)er  4tli.  1880. 

The  chancellor  overruled  the  demurrers  to  the  bill,  both  for 
want  of  equity,  and  for  want  of  necessary  parties,  and  held  the 
complainant  entitled  to  relief  as  prayed  ;  and  he  J'endered  a  decree 
declaring  the  deed  to  Hudson  to  i)e  operative  only  as  a  mort- 
gage, and  ordering  a  reference  to  the  registei"  to  ascertain  the 
amount  due  on  the  debt  to  Solomon,  and  the  loss  or  damage,  if 
any,  sustained  by  the  defendant  by  reason  of  his  suretyshij)  for 
Balkum.  The  register  re})orted  the  amount  due  to  defendant 
to  1)0  ^1.50,  iind  his  report  wascontirmed  by  the  chancelioi".  who 
thereupon  rendered  a  tinal  deci'ee.  {)er])etually  enjoining  the 
judgment  at  law,  and  directing  the  register  to  enter  satisfaction 
of  the  deed  declared  to  be  a  mortgage,  on  the  conrplainant's  j)ay- 
ment  of  the  balance  so  found  due  to  the  defendant.  The  de- 
fendant appeals  from  this  decree,  and  here  assigns  it  as  eiTor, 
together  with  tiie  overruling  of  his  demurrers  to  the  bill,  and 
other  matters, 

J.  E.  P.  F'lournov,  for  appellant. 

W.  I).  RoijKKTs,  contra. 

STONE,  J. — The  present  is  a  suit  to  redeem  lands  by  the 
alienee  of  the  mortgagor,  Halkum.  We  style  him  mortgagor, 
for  we  agree  with  the  chancellor  that  the  deed  from  P>alkum 
and  wife  to  Hudson,  absolute  on  its  face,  is  clearly  shown  to 
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have  been  intended  as  a  mortgage  security. — 2  Brick.  Dig.  271, 
§§  216-7-8.  At  the  time  the  bill  was  filed,  in  October,  1879, 
and  when  it  was  amended,  in  Augnst,  1880,  the  debt  to  Solo- 
mon, or  rather  to  WoliJe,  his  assignee,  remained  unsatisfied,  in 
whole  or  in  part.  Probably,  the  greater  part  of  it  was  then 
unpaid.  The  evidence  of  it  had  not  been  cancelled,  or  trans- 
ferred to  Kelly:  The  bill  being  one  to  redeem  from  under  a 
mortgage  not  satisfied  or  paid,  the  holder  of  the  mortgage  debt 
was  a  necessary  party.  He  had  a  right  to  be  heard  on  the  ex- 
tent of  his  claim,  and  in  taking  the  account.  There  was  a  de- 
murrer to  the  original  bill  for  this  non- joinder,  and  that  de- 
murrer ought  to  have  been  sustained. —  Woodioard  v.  Wood, 
19  Ala.  219;  2  Brick.  Dig.  261-2,  §§  174,  181,  184,  186, 193  ; 
Dooley  v.  Villalonga,  61  Ala.  129  ;  McMuUsnv.  Neal,  60  Ala. 
552.  This  is  an  error  in  the  proceedings  in  the  court  below, 
which,  at  the  time  the  decree  should  have  been  pronounced 
upon  it,  was  prejudicial  to  appellant. 

The  amended  bill,  filed  in  August,  1880,  avers  that  the  mort- 
gage debt  had  been  paid.  The  proof  shows  Kelly  paid  it  in 
Kovember,  1880,  some  three  months  after  the  amended  bill 
was  filed.  Till  that  payment  was  made,  Wolffe  remained  a 
necessary  party,  yet  he  never  was  made  a  party.  After  that, 
he  ceased  to  have  any  interest,  and  Hudson  was  no  longer  in- 
terested in  the  land,  as  indemnity  against  the  debt  to  Solomon, 
or  Wolffe,  his  assignee. 

Appellant  claims  that  Kelly's  deed,  conveying,  as  it  assumes 
to  convey,  Balkum's  homestead,  is  void,  because  the  execution 
by  the  wife  of  the  latter  is  not  authenticated  as  the  statute  re- 
quires. It  is  a  sufficient  answer  to  this,  that  it  is  no  where 
shown  in  the  record  that  Balkum  occupied  the  land  as  a  home- 
stead, when  he  and  his  wMo,  conveyed  to  Kelly.  The  convey- 
ance by  Balkum  is  certainly  sufficient,  and  sufficiently  certified 
to  go  in  evidence  to  the  jury  as  against  him.  But  no  objection 
was  raised  in  the  court  below  to  its  introduction  in  evidence. 
It  is  one  of  the  pieces  of  evidence  offered  by  complainant,  and 
noted,  and  the  record  does  not  inform  us  it  was  objected  to. 
There  is  nothing  in  this  objection.  We  think  the  other  points 
urged  in  argument  are  without  merit. 

Neither  party,  complainant  or  defendant,  is  without  fault  in 
this  controversy.  Hudson's  claim  that  the  land  was  absolutely 
his,  with  no  right  of  redemption  in  Balkum  or  his  alienee,  is 
devoid  of  merit.  So,  Kelly's  bill  to  redeem  was  filed  without 
any  previous  atteniijt  or  offer  to  pay  the  debt  the  mortgage  was 
given  to  secure.  True,  the  bill  contains  an  offer  to  pay,  which 
gives  the  bill  equity ;  but,  when  the  mortgagee  is  willing  to  re- 
ceive his  money,  and  interposes  no  other  l)arrier  to  relief,  the 
redeeming  mortgagor  should  i)e,  and  usually  is,  taxed  with  the 
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costs  of  the  redemption  suit.  The  jjrcsent  was  a  case  for  di- 
vision of  the  costs  of  the  court  bek)\v. 

No  possible  good  can  come  of  remanding  this  cause.  If  the 
bill  had  contained  proper  amendments,  made  at  the  right  time, 
the  decree  as  to  the  title,  and  as  to  the  injunction  of  the  re- 
covery at  law,  would  be  free  from  error.  Practically,  those 
amendments  have  been  rendered  unnecessary.  We  will,  there- 
fore, treat  them  as  having  been  made,  and  here  render  the  de- 
cree substantially  as  the  chancellor  rendered  it,  with  the  single 
exception,  that  the  costs  of  the  court  below  must  be  taxed 
equally  against  the  complainant  and  defendant. 

Reversed  and  rendered,  at  the  costs  of  the  appellee. 


Xor^vood    et  ah  v.  Kirby's  Adm'r. 

Bill  in  E^iuity  to  enjoin  Judgments  in  Action  of  Unlauaful 

Detainer. 

1.  Conclusiveness  of  judgment  In  action  of  anlnirfiiJ  <htainer. — A  jiulg- 
nient  for  the  i)laintiff,  in  an  action  of  unlawful  (U'taincr,  is  conclusive  as 
to  the  existence  of  the  relation  of  landlord  and  tenant  between  the  par- 
ties, and  as  to  the  defendant's  wrongful  hcdding  over;  and  these  issues 
can  not  be  again  tried  under  color  of  a  suit  in  chancery. 

2.  Esto]>j)il  hctwecn  londlord  and  tenant. — If  a  tenant  enters  into  pos- 
session under  the  lease,  and  afterwards  acipiires  an  outstanding  title  ad- 
verse to  his  lanillord,  he  can  not  assert  it  against  his  landlord,  witliout 
first  surrendering  the  possession;  and  a  fortiori,  where  the  tenant  enters 
under  a  lease  from  an  administrator  in  his  othcial  capacity,  he  is  estopped 
from  setting  up,  as  against  the  administrator  de  bonis  mm,  a  subseijuent 
lease  from  the  administrator  personally  under  claim  of  personal  title,  or 
title  in  opposition  to  the  estate. 

Appeal  from  the  .Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  N.  S.  (traiiam. 

The  bill  in  this  case  wtis  tiled  on  the  M  June,  18S1,  bv  Sam- 
uel C.  Norwood,  John  Poe,  P.  L.  Mc Anally,  and  Mrs.  Lavinia 
Kirl)y,  who  was  the  widow  of  Joshua  Kirby,  deceased,  again.>^t 
Jesse  E.  Brown,  as  the  administrator  de  honis  non  of  the  estate 
of  said  Joshua  Kirby  ;  and  sought  to  enjoin  two  judgments, 
which  the  defendant  had  recovered  against  said  Poe  and  Mc- 
Anally  respectively,  in  actions  of  unlawful  detainer  instituted 
by  him  in  his  representative  capacity.  The  lands  sued  for,  in 
each  action,  were  parts  of  a  tract  containing  al)out  six  hundred 
and  forty  acres,  known  as  the  "John  McNary  Peservation,"  of 
which  Joshua  Kirby  was  possessed  at  the  time  of  his  death  in 
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1857,  and  of  which  he  had  been  in  continuous  and  nninter- 
mpted  possession  for  ahont  thirty  years,  though  he  had  no  title. 
In  the  action  against  Poe,  the  lands  sued  for  were  descril)ed  as 
"  lots  seven  and  eight ;"  and  in  the  action  against  McAnally,  as 
"  lots  one,  two,  seven,  eight,  and  nine."  The  judgments  were 
rendered  on  the  11th  day  of  March,  1873,  and  the  defendant 
in  each  case  took  an  appeal  to  the  next  ensuing  terra  of  the 
Circuit  Court,  giving  an  appeal  bond  with  Samuel  C.  Nor- 
wood as  their  surety;  and  in  said  Circuit  Court,  on  the  4th 
March,  1880,  a  verdict  and  judgment  was  rendered  in  favor  of 
the  plaintiff  in  each  case,  for  the  land  sued  for,  and  si  12  dam- 
ages for  its  detention.  Norwood  was  joined  with  Poe  and  Mc- 
Anally, as  a  complainant  in  the  bill,  because  he  was  a  defend- 
ant in  each  of  the  judgments  rendered  in  the  Circuit  Court ; 
and  Mrs.  Lavinia  Kirby  was  joined  with  them,  because,  as  the 
bill  alleged,  "she  was  the  lessor  of  said  Poe  and  McAnally.  and 
is  liable  and  bound  to  save  them  harmless,  in  the  event  pay- 
ment of  said  judgments  should  be  enforced  against  them,  and 
is  liable  to  an  action  at  the  suit  of  the  United  States,  in  whom 
is  vested  the  legal  title  to  said  lands,  for  the  recovery  .of  the 
rents  thereof." 

As  grounds  of  equitable  relief  against  these  judgments,  the 
bill  stated  these  facts:  That  the  said  tract  of  land  was  set  apart 
as  a  reservation  to  John  McXary,  under  the  treaties  of  1817 
and  1819  between  the  United  States  and  the  Cherokee  Indians: 
That  said  Joshua  Kirby  acquired  and  held  it  under  a  lease  from 
the  heirs  of  said  McXary,  or  under  some  other  contract  with 
them,  or  pretended  so  to  hold :  That  the  title  or  claim  of  said 
heirs  was  extinguished  in  1853,  several  years  before  Kirby's 
death,  by  the  payment  of  86,400  to  them  by  the  United  States : 
That  the  title  to  the  lands  being  vested  in  the  United  States, 
they  were  considered  and  treated  as  public  lands  by  the  officers 
of  the  land-office  at  Washington,  but,  on  the  suggestion  of  ad- 
verse claims,  were  withheld  from  sale  for  several  years,  until 
the  claims  could  be  investigated  and  adjudicated :  That  the  in- 
vestigation was  commenced  "several  years  ago,"  by  the  proper 
authorities  of  the  land-office,  the  administrator  and  heirs  of 
Kirl)V  being  parties  to  the  proceeding;  but  the  testimony  and 
papers  were  not  forwarded  to  Washington  until  November, 
1879,  and  the  final  decision  of  the  commissioner,  declaring  the 
title  to  be  vested  in  the  United  States,  was  not  announced  until 
November,  1880,  after  the  rendition  of  said  judgments  in  the 
Circuit  Court :  That  letters  of  administration  on  Kirby's  estate 
were  granted,  soon  after  his  death,  to  Mrs.  Lavinia  Kirby  and 
Silas  P.  Kirby,  who  jointly  acted  as  administrators  until  the 
death  of  the  latter  in  1861 ;  after  which  time,  Mrs.  Kirby  alone 
continued  to  act  as  survi\ang  administratrix  until  September 
Vol.  lxx. 
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22d,  1877,  wlien  her  letters  were  revoked,  and  letters  (»f  admin- 
istration (le  Ixm'iH  i\<)7t  were  granted  to  Jirown,  the  defendant  in 
this  suit:  ''  That  np  to  about  the  year  187<»,  said  Lavinia  Kirhj, 
who  was  then  the  administratrix  of  said  decedent's  estate,  con- 
tinued to  rent  out  the  greater  part  of  said  lands,  as  such  ad- 
ministratrix, from  year  to  year,  as  the  proj)erty  of  said  estate ; 
and  so  rented  out  said  lands,  as  the  ])roperty  of  said  estate,  he- 
cause  her  intestate  was  at  the  time  of  his  death,  and  for  many 
yeai-s  previous  thereto  had  been,  in  the  quiet  })ossession  thereof, 
cultivating  and  othei'wise  treating  said  land  as  his  own  ;  and 
your  oratrix  did  not  tiien  know  positively  to  whom  said  lands 
belonged.  I>ut,  several  years  after  the  death  of  said  intestate, 
and  after  your  ofatrix  had  been  renting  out  said  lands  as  the 
property  of  said  estate,  she  was  informed  through  vari<jus 
sources  of  a  reliable  character  that  said  kuids  did  not  in  fact  at 
any  time  belong  to  said  intestate,  but  that  the  title  and  right  of 
possession  in  and  to  the  same  belonged  to  the  United  States, 
and  she  was  also  advised  that  the  moneys  arising  from  the  rents 
of  said  lands  were  not  assets  of  said  .intestate's  estate;  so  that, 
and  for  said  specified  reasons,  your  oratrix,  in  or  about  the  year 
1870,  ceased  to  rent  out  said  lands  as  the  i)i-oj)ei-ty  of  said 
estate,  but  still  continued  in  the  (piiet  possession  of  said  lots 
numbered  from  one  to  nine,  parts  of  said  tract  of  land,  and 
continued  from  year  to  year,  up  to  and  including  the  year  1S80, 
to  rent  out  the  same  as  her  individual  property;  and  at  the  time 
said  actions  of  unlawful  detainer  were  commenced,  said  Poe 
and  Mc Anally  were,  and  for  several  years  pi-ior  thereto  had 
been,  the  lessees  of  your  oratrix  for  said  lots  of  lands.  .Vt  the 
time  said  actions  of  uidawful  detainer  were  brought,  and  at  the 
time  of  the  trial  thereof,  said  controversy  as  to  the  title  to  said 
land  was  still  pending  and  undecided,  and  said  P(»e  and 
McAnally  were  not  allowed  to  raise  any  issue  as  to  the  title  to 
said  lands."  On  these  facts,  the  complainants  insisted  that  the 
judgments  were  rendered  without  any  fault  or  negligence  on 
the  part  of  the  defendants  therein,  and  were  ine(juitable ;  and 
prayed  that  they  be  })erpetually  enjoined. 

The  chancellor  dismissed  the  bill,  on  motion  and  demurrer, 
for  want  of  equity ;  and  his  decree  is  now  assigned  as  error. 

Norwood  tfe  Norwood,  for  ap})ellants. 

Robinson  cfe  Brown,  and  AVatis  tt  Sons,  contra. 

SOMERVILLE,  J.— TFie  l)ill  in  this  case  is  fatally  defective 
in  several  particulars,  and  was  properly  dismissed  l»y  the  chan- 
cellor. 

The  appellants,  Poe  and  McAnally,  were  clearly  estoi>ped 
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from  denj'ing  the  title  of  Brown,  who  sued  for  the  possession 
of  the  lauds  in  dispute  in  his  trust  capacity,  as  administrator  of 
the  estate  of  Joshua  Kirby,  deceased.  They  had  entered  upon 
these  lands,  originally,  as  the  tenants  of  the  estate,  under  a  lease 
from  Mrs.  Lavinia  Kirby,  who,  as  the  predecessor  of  Brown, 
was  then  acting  as  administratrix  of  her  husband's  estate,  re- 
cognizing the  lands  as  the  property  of  the  decedent,  and  dealing 
with  them  as  such.  In  such  cases,  the  title  of  the  demised 
premises  can  not  be  put  in  dispute.  The  wrongful  possession 
of  the  tenants  holding  over,  and  the  privity  of  their  relation- 
ship, were  established  by  the  actions  of  unlawful  detainer, 
brought  against  them  by  the  appellee.  These  issues  could  not 
be  again  tried,  under  the  color  of  a  chancery  proceeding. 
Hamilton  v.  Adams,  15  Ala.  596.  The  law  is  settled,  that 
where  possession  is  obtained  by  a  tenant,  in  recognition  of  the 
landlord's  title,  he  is  precluded  from  setting  up  an  adverse 
title,  with  the  view  of  defeating  that  of  the  landlord.  If  a 
tenant,  after  taking  possession  on  the  faith  of  his  lease,  acquires 
an  outstanding  title,  adverse  to  his  landlord,  he  will  be  required 
to  first  surrender  possession,  before  he  can  be  permitted  to 
assert  or  claim  under  it. — Tyler  on  Eject.  550 ;  Jackson 
V.  Harsen,  17  Amer.  Dec.  517 ;  Blake  v.  Howe,  15  Ih.  681 ; 
Emsell  V.  Erwin's  Adm'r,  38  Ala.  44 ;  2  Brick.  Dig.  p.  200, 
§§  103-4. 

It  is  no  answer  to  this  view,  that  Mrs.  Kirby  asserted  a  per- 
sonal claim  to  the  lands,  upon  her  alleged  discovery  that  the 
title  of  the  estate  Avas  defective,  and  continued  to  lease  them 
to  the  same  tenants  as  her  private  property.  This  she  could 
not  do,  without  a  breach  of  her  fiduciary  duties,  too  clearly 
unwarrantable  to  be  countenanced  for  a  moment  by  a  court  of 
equity.  If  the  tenants  in  possession  are  precluded  from  setting 
up,  as  against  the  estate,  any  adverse  title  acquired  from  a 
stranger,  a  fortiori  would  the  rule  apply  to  a  title  derived  from 
one  acting  as  administratrix,  in  a  trust  capacity,  and  herself 
attempting  to  create  an  adverse  title  by  the  assertion  of  an  in- 
dividual claim. 

For  these  reasons,  and  for  others  not  necessary  to  be  con- 
sidered, the  bill  was  entirely  devoid  of  equity,  and  was  properly 
dismissed. 

Affirmed. 
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Buchanan  v.  Thomason. 

Application  to  set  aside  Probate  Decree,  rendered!  on  Setile- 
Dient  of  Accounts  of  Deceased  Ad?ninistrator. 

1.  Amending  or  setting  anide  jucIgrnentH  or  decrees  aJ'U'r  critiration  of 
term. — A  court  of  record  nas  no  power  to  alter,  vary  or  annul  its  judg- 
ments or  decrees,  after  the  expiration  of  the  term  at  which  they  were 
rendered,  except  for  the  correction  of  clerical  errors  or  omissions  on 
evidence  shown  hy  the  record  ;  but,  where  a  judgment  or  decree  is  void 
for  want  of  jurisdiction,  either  of  the  subject-matter  or  of  the  parties,  it 
may  be  vacated  and  set  aside  at  a  subsequent  term,  on  the  ap{)lication 
of  a  party  having  rights  and  interests  immediately  involved. 

2.  Sanie. — When  fraud  is  not  imputed,  the  want  of  jurisdiction  must 
appear  on  the  face  of  the  record,  except  in  the  single  case  of  the  death 
01  a  party  before  the  judgment  was  rendered. 

3.  Settlement  of  accounts  of  deceased  administrator,  by  personal  repre- 
sentative of  both  estates. — When  an  administrator  has  died  without  set- 
tling his  accounts  (Code,  §^  2537-40),  and  his  personal  representative 
becomes  the  administrator  de  bonis  non  of  the  intestate's  estate,  which 
is  declared  insolvent,  the  dual  and  antagonistic  relations  which  he  sus- 
tains take  away  the  jurisdiction  of  the  Probate  Court  to  make  a  settle- 
ment with  him  of  the  accounts  of  the  deceased  administrator ;  and  a 
settlement  made  by  him  in  that  court,  being  void  on  its  face  for  want  of 
jurisdiction,  may  be  set  aside  at  a  subsequent  term. 

Appeal  from  the  Circuit  Court  of  St.  Clair,  on  appeal  from 
the  Probate  Court. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

Jno.  W.  Inzer,  for  appellant. 

BRICKELL,  C.  J. — This  was  an  application  to  the  Court 
of  Probate  of  St.  Clair,  by  the  appellees,  as  heirs  and  ne.xt  of 
kin  of  Jacob  R.  Wood,  deceased,  commenced  on  the  18th  day 
of  August,  1875,  to  vacate  and  annul  certain  proceedings, 
orders  and  decrees,  had  and  made  in  said  court  in  June,  lS'n9, 
in  which  the  appellant,  as  administratrix  of  H.  R.  Buchanan, 
deceased,  who  in  his  life  was  administrator  in  chief  of  said 
Jacob  R.  Wood,  was  the  actor.  These  proceedings  were  had 
under  the  statute  (R.  C.  §§  2165-68:  Code  of  1876,  §§  2537- 
4C>),  by  the  appellant  as  administratrix  of  II.  R.  Buchanan,  for 
a  final  settlement  of  the  administration  of  her  intestate  on  the 
estate  of  Jacob  R.  Wood,  deceased,  and  progressed  to  a  final 
decree.  The  validity  of  these  proceedings  is  questioned,  on 
the  single  ground,  that  during  tneir  pendencv,  and  when  the 
26 


402  SUPREME   COURT  [Dec.  Term, 

[Buchanan  v.  Thuniason.] 

Unal  decree  was  rendered,  the  appellant  occupied  the  dnal  rela- 
tion of  administrator  of  Buchanan,  charged  with  the  dutv  of 
making  the  settlement  of  his  administration,  and  of  adminis- 
trator de  Jmni'-s  non  of  Wood,  a  necessai'v  adverse  j)arty  t(»  sucii 
settlement,  charged  with  the  duty  of  compelling  an  account 
and  settlement,  in  whose  favor  a  decree  must  have  l)een  ren- 
dered, for  any  balance  found  due  on  the  settlement.  It  is 
insisted  that,  because  of  this  dual  relation,  the  Court  of  Probate 
had  not  junsdiction  of  the  settlement — that  jurisdiction  resided 
only  in  the  Court  of  Chancery. 

The  principle  has  been  l<ing  regarded  as  settled,  that  a  court 
is  without  power  to  alter,  vary,  or  annul  final  judgments  or 
decrees,  after  the  close  of  the  term  at  which  they  may  have 
bfeen  rendered,  unless  it  be  for  the  mere  correction  of  clerical 
errors  or  omissions.  During  the  term,  the  proceedings  are  in 
jierlj  after  its  expiration,  they  are  final,  and  the  jurisdiction  of 
the  court  is  exhausted,  except  for  amendment,  or  \\w  correction 
of  clerical  misprisions,  the  record  furnishing  the  evidence  on 
which  the  amendment  or  correction  can  be  made-^^^•/<'V//^^v///  v. 
Glasscocl:  2  Ala.  'rl-2\  Nobind  r.  Tjn-k\  I'l  Ala.  52:  ^hitter  r. 
Glover,  U  Ala.  6-1-S:  Jlarn'fc  r.  BUHmfxIea,  IS  Ala.  438; 
Griffin  r.  Griffin,  40  Ala.  29(\;  Peffuf>'r,  MrClanafnin.  52 
Ala.  55.  The  principle  is  as  applicable  to  this,  as  to  other 
courts  of  record:  and  after  the  final  adjournment  of  the  term, 
the  only  power  the  court  can,  or  will  exercise  over  its  records. 
IS  that  of  correcting  clei-ical  errors. —  Vmi  I>i/ke  r.  St((fe,  22 
Ala.  57. 

When,  however,  a  court  has  rendered  a  judgment  or  decree 
void  on  its  face,  either  from  a  want  of  jurisdiction  of  the  sub- 
ject-matter, or  of  the  parties,  a  due  regard  to  its  own  dignity, 
the  protection  of  its  officers,  the  prevention  of  the  abuse  of  its 
process,  and  of  injustice  to  its  suitors,  and  the  preservation  of 
the  sanctity  of  the  judgments  it  may  rightfully  render,  demand 
that  it  should,  on  a  proper  application,  coming  from  a  party 
having  riglits  and  interests  immediately  involved,  at  any  time 
subsequent  to  its  rendition,  vacate  such  judgment  or  decree. 
If,  as  in  the  present  CHse,  fraud  is  not  imputed— no  more  than 
usurpation  or  excess  of  jurisdiction  is  the  (jravamfni  of  com- 
plaint— the  invalidity  of  the  judgment  must  be  apparent  on 
the  face  of  the  record.  It  can  not  be  shown  by  matter  ex- 
trinsic, or  d*:horx  the  recoi'd,  except  in  the  event  of  the  death 
of  either  party  to  be  affected,  when  the  judgmeiit  or  decree 
was  rendered. — Eif  parU  Sanford,  5  Ala.  562;  Jolinmn  v. 
Johnmn,  40  Ala.  247;  Pettm  v.  MeCIanahan^  52  Ala.  55. 

In  JIays  v.  CockreU,  41  Ala.  75,  this  court  decided,  that 
when  a  case  was  situated,  (U  to  purtiex,  like  the  present,  the 
Court  of  Probate  could  not  render  a  valid  decree  against  the 
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representative  of  the  decedent,  for  any  balance  found  due  on 
the  decedent's  administration,  and,  of  conse(|Uence,  rliat  tlie 
jurisdiction  of  sucli  a  settlement  resides  i>nly  in  a  court 
of  e<|uity.  The  case  was  before  this  court  on  appeal,  the 
record  disclosing  the  dtial  relation  of  the  personal  representa- 
tive, and  that  from  the  deceased  administrator  there  wa«  a 
balance  due,  which  ought,  under  the  circumstances  of  the  case, 
to  have  been  decreed  to  the  jXTsonal  reprt^sentative,  and  not  to 
the  distributees  of  the  intestate. 

From  that  case,  the  present  has  no  distinguishable  feature. 
The  insolvency  of  the  estate  of  Wood,  jutlicially  ascertained, 
rendered  it  indispensable  that  the  appellant,  in  the  ca))acity  of 
administratrix  <h  h^nis  turn,  should  be  a  party,  and  the  sole 
proper  party  representing  the  estate,  on  the  tinal  settlement  of 
the  administration  in  chief.  As  administratrix  of  her  husband, 
the  admiuisti-ator  in  chief,  in  that  capacity,  the  appellant  alone 
could  l)ecome  the  actor,  or  was  bound  to  the  duty  of  making 
settlement  of  the  administration.  In  this  condition  of  things, 
resultiiiij  from  the  anta<;onistic  ivlations,  and  conHictirii;  riohts 
and  duties,  in  which  the  appellant  was  involved,  according  to 
the  case  cited  (which  was  followed  in  Ca/'/itrelf  r.  Sjunce/;  44 
Ala.  204),  the  Court  of  Probate  was  divested  of  jurisdiction  of 
the  snbject-niattcr — the  settlenjent  of  the  admini.-^tration  in 
chief.  The  want  of  jurisdiction  was  apjXirent  on  the  face  of 
the  record,  and  there  was  no  error  in  vacating  the  settlement. 

Attirmed. 


Chapiiiaii  t\  Fields. 

1^/7/   hi    Kqii'itij  for  AxKi<f)Uiif-)it  of    D(nrri\   (iiol   Accoinif  <tf 
Rt'iitx  or   .}fi's)t<'   Profii<. 

1.  l\i'j'i)nn<iliin>  of  iii<trt(i<ni<'  in  I'l/iilti/;  irhi'ii  liikfn  I'Jf'ict .  us  tnjninst 
wiiUnr,  tiDl  jHirtii  to  xiiil. — Wlu'U  a  <'onveyanct'  or  contrai-t  is  ri-toniit'ii  in 
tHiuity,  (in  tlu'  grunnd  of  nustakc,  the  rcfurniution  relates  hack,  tor  many 
purposes,  us  between  tlu-  immediate  parties,  an<l  takes  efi'ect  as  of  the 
day  the  \vritin<r  was  first  exerut»'(l ;  hut.  as  ajrainst  the  widow  r)f  the 
deceased  mortiratror,  claiminir  dower  in  lands  which  w»'ro  omitted  from 
the  mortjrajxe  hy  mistake,  a  decree  correcting  the  mistake  and  foreclosintr 
the  mortjraye,  she  not  heinjr  a  party  to  the  suit,  and  not  iH'ing  charjred 
with  notice  of  the  mistake,  takes  efft'ct  only  from  the  <lay  on  whicii  it  is 
rendered.  If  such  decree  were  allowed  to  relate  hack,  iier  riirht  of  dower 
niifiht  l)e  hnrred  hefore  she  knew  that  the  land  had  heen  aliened. 

AiM'KAi,  from  the  Chancery  Court  of  Morgan. 
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Heard  before  the  Hon.  H.  C.  Speake. 

Humes  &  Gordon,  iov,  appellant. 

Cabaniss  &  Ward,  contra. 

STONE,  J. — This  is  an  application  by  Mrs.  Fields  to  have 
dower  allotted  to  her  in  the  north-east  quarter  of  section  34, 
township  5,  range  1,  west,  lyinff  in  Morgan  county,  and  to 
recover  rents  or  mesne  profits.  The  defense  relied  on  is,  that 
the  lands  were  aliened  by  the  husband  in  his  lifetime,  and  that 
more  than  three  years  elapsed  between  the  death  of  the  hus- 
band, Jackson  Fields,  and  the  asserted  right  of  dower,  made  by 
this  bill.  The  facts  are  these  :  In  1872,  Mr,  Fields,  by  mort- 
gage deed,  conveyed  the  south-east  quarter  of  said  section  34, 
to  secure  a  debt  due  to  Reuben  Chapman.  In  March,  1873, 
Fields,  the  mortgagor,  died.  Mrs.  Fields  survived  him,  and 
had  not  joined  in  the  mortgage.  There  were  three  children, 
all  adults,  the  fruit  of  the  marriage  of  Mr,  and  Mrs,  Fields. 
Mrs,  Fields,  immediately  after  the  death  of  her  husband,  took 
possession  of  the  said  north-east  quarter  of  said  section  34,  and 
claimed  and  received  the  rents  and  profits,  until  the  lands  were 
sold,  as  hereafter  shown.  In  September,  1875,  Reuben  Chap- 
man filed  a  bill  to  correct  and  reform  said  mortgage,  and  to 
foreclose  it.  He  alleged  that  the  lands  conveyed  by  the  mort- 
gage were  by  mistake  misdescribed — that  it  was  the  intention 
of  the  parties  to  embrace  and  convey  in  the  mortgage  the 
north-east  quarter  of  said  section,  instead  of  the  south-east 
quarter.  He  made  the  three  heirs  at  law  parties  defendant, 
but  did  not  make  the  widow,  Mrs,  Fields,  a  party,  A  decree 
pro  confesso  was  taken  against  the  defendants,  on  personal 
service;  the  mortgage  reformed,  so  as  to  make  it  convey  the 
north-east  quarter  instead  of  the  south-east  quarter  of  said 
section  ;  a  decree  of  foreclosure  rendered,  and  the  lands  by  the 
corrected  numbers  sold,  and  purchased  by  Reuben  Chapman, 
This  was  in  1877,  and  Chapman  then  took  possession  of  the 
lands.  Mrs.  Fields  filed  the  present  bill  in  February,  1878, — 
less  than  three  years  after  Chapman  filed  his  l)ill  to  correct  and 
foreclose  the  mortgage,  and  in  less  than  one  year  after  the 
decree  was  rendered,  reforming  the  mortgage,  and  decreeing 
the  sale.     The  mortgage  sale  was  made  in  November,  1877. 

As  between  the  immediate  parties  to  a  contract  executed 
in  mistake,  and  afterwards  reformed  by  decree  of  the  Chan- 
cery Court,  it  takes  effect  as  of  the  day  of  its  first  execution, 
for  many  purposes.  So,  creditors  at  large,  or  purchasers  with 
notice,  can  assert  no  rights  which  they  could  not  have  asserted, 
if  there  had  been  no  mistake,  and  the  instrument  truly  set  forth 
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the  contract  intended  to  be  made. — Story's  ?]q.  Jur.  ^^  139, 
165.  This  case  presents  a  different  question.  It  is  not  shown 
that  Mrs.  Field  had  knowledge  that  the  north-east  (juarter  of 
the  section  was  intended  to  be  conveyed  by  the  rnoi'tgage. 
There  is  no  testimony  tending  to  show  that.  The  most  liberal 
construction  of  the  testimony  goes  only  to  the  extent,  that  she 
was  informed  Chapman  in  his  l)ill  averred  that  the  alleged 
mistake  had  been  made.  She  could  not  know  that  this  aver- 
ment could  be  proved ;  and  if  she  had  consulted  the  record  of 
the  mortgage,  this  would  have  given  her  no  information  of  the 
mistake  charged.  We  think  that,  as  to  her  and  her  rights,  the 
alienation  must  be  held  to  have  taken  effect,  only  from  the  time 
the  mortgage  was  reformed.     That  was  the  first  time  the  mort- 

fage  in  fact  conveyed  the  lands  in  which  she  claimed  dower, 
'o  hold,  in  such  case,  that  the  alienation  takes  eilect  from  the 
date  of  its  attempted  execution,  would  expose  the  widow  to 
the  possibility  and  danger  of  being  barred  of  her  dower,  be- 
fore she  could  know  it  had  been  intended  or  attempted  to  be 
alienated  by  the  husband. 

In  the  case  of  Bhtdgett  v.  Ilohart^  18  Verm.  414,  a  mortgage 
liad  been  so  framed  as  to  omit  by  mistake  certain  lands  intend- 
ed to  be  conveyed.  Before  the  mistake  was  discovered,  certain 
statutory  proceedings  in  foreclosure  were  taken,  and  the  mort- 
gagor was  allowed  a  certain  time  to  redeem,  which  he  suffered 
to  expire  without  paying  the  debt;  and  the  mortgage  stood 
foreclosed,  with  the  e(]uity  of  redempton  barred.  Tne  mistake 
being  discovered,  a  bill  was  tiled  to  reform  the  inortgage,  and 
reliei  was  decreed  as  j)rayed  for.  It  was  contended  tor  the 
mortgagee  that,  inasmuch  as  the  mortgagor  had  been  allowed 
the  requisite  time  to  redeem  under  the  first  foreclosure  proceed- 
ings, and  had  not  done  so,  he  should  not  l)e  allowed  further 
time  as  to  the  lands  made  subject  by  the  reformation  of  the 
mortgage.  A  tract  of  land  known  as  the  "home  fann,"  and 
another  piece  of  two  and  a  half  acres,  were  the  lands  which  had 
been  omitted  from  the  mortgage  by  mistake ;  and  under  the  de- 
cree, those  lands  were  declared  subject  to  the  debt.  The  court 
said:  "The  effect  of  this  nnist  be,  to. leave  in  the  mortgagor 
an  equity  of  redemption,  at  least  in  the  '  home  farm '  and  the 
other  piece,  unless  there  is  something  in  the  case  to  show  that 
he  should  be  deliarred  from  this  right.  It  will  not  do  to  create 
a  mortgage  and  foreclose  the  equity  of  redemption  at  one  and 
the  same  breath.''  So,  that  court  held  that  the  reformation 
was  the  creation  of  a  mortgage,  as  to  the  land  which  had  l)een 
omitted  from  the  mortgage  as  drawn.  The  same  doctrine  was 
declared  in  Provost  v.  Rehmnn^  31  Iowa,  419.  See,  also.  Wat- 
erman on  Specific  Performance,  Jj  372. 

We  find  no  error  in  the  record,  and  the  decree  is  affirmed. 
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Masterson  v,  Grubbs. 

Arfion  on  J*t'omii<-sonj  Xote.,  hi/   Pat/<'i;  ayaluM  Mciher. 

1.  ('■■<iirif ;  t'jf'fcl  of,  (uiilhov  {tlt'ddrd, — A  usnriuus  contract,  which  the 
.statute  declares  '"(-an  iiut  be  ent'urced  excei)t  as  t'>tlie  principal  "'  (Code, 
§  2092).  is  not  al)solutely  void,  but  only  V()i(laltle  to  tlie  extent  of  tlie  in- 
terest ;  and  the  defense  of  usury,  whi<'h  is  only  allowed  in  eiinity  on  pay- 
ment of  the  le^ral  interest,  must  be  si)ecial]y  pleaded  at  law. 

2.  Saiif  ;  lYiifiral  of  uoU'. — The  mere  renewal  of  a  not*-  or  other  se- 
curity, between  the  original  parties  to  a  usurious  contract,  does  not  purge 
the  transaction  of  the  taint  of  usury;  but  the  illegal  taint  may  l)e  elimin- 
ated, by  a  renewal  of  the  note  after  it  has  pa.ssi'd  int'.>  the  hands  of  a  bona 
fiili'  purchaser  for  value  without  notice,  or  by  a  reformati<)n  of  the  con- 
tract between  the  original  parties,  remitting  the  usury,  and  retaining  only 
legal  interest. 

AiM'K.M.  from  the  Gircuit  Court  of  Lawrence. 

Tried  befoie  the  Hon.  H.  C.  Spkake. 

Thi.s  action  wa.s  brought  bv  Ilartwell  B.  (irrnbbs,  against 
Thonia.sMastcr.son  and  James  E.  Moore,  as  late  partneiv  doing 
business  under  the  firm  name  of  Masterson  cVr  Moore;  was 
connnenced  <»n  the  8tii  Seiitember.  1870,  and  was  founded  on 
tlie  defendants*  promis.sory  note  for  87<>0,  executed  in  their 
firm  name,  dated  .Time  12th,  1878,  and  pavable  one  dav  after 
date.  Moore  liaving  died  pending  the  suit,  it  was  prose- 
cuted to  judgment  again.st  Masterson  only,  who  pleaded  spe- 
cially, amonj;  other  thintrs,  that  the  note  was  founded  on  a  usii- 
rious  consideration ;  and  issue  was  joined  on  this  ])lea,  with 
othei-s.  On  the  trial,  as  the  bill  of  exceptions  state.s,  it  was 
])roved  that,  on  the  'iSth  December,  1875,  Masterson  &  Moore 
as  ])artners,  being  indebted  to  plaintiff,  executed  to  him  their 
bond,  or  promissorv  note  under  seal,  for  that  sum.  payable 
twelve  months  after  date,  with  interest  from  date  at  the  rate  of 
twelve  and  a  half  per  cent,  per  arniam  ;  and  that  the  note  sued 
on  was  given  in  renewal  of  that  note,  or  on  settlement  of  that 
note  and  other  matters  of  account  between  the  parties.  That 
settlement,  it  was  proved,  was  made  between  the  ])Iaintiff  and 
Moore,  Masterson  not  being  present;  and  the  defendant  ad- 
duced as  evidence  a  memorandum  in  Moore's  handwriting, 
tending  to  show  by  arithmetical  calculation  that  one  or  more  small 
payments  of  interest  were  included  in  the  settlement.  "The 
j)laintiff  offered  evidence  tending  to  show  that  no  usurious  in- 
terest was  calculated  upon  said  $600  note  on  said  settlement ;  that 
he  told  Moore,  at  the  time  of  the  settlement,  that  he  (Moore) 
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was  not  able  to  i>av  twelve,  nor  even  ten  jjer  cent,  interest,  and 
that  all  lie  ii)laintitT)  wanted  was  le<ral  interest;  tliat  he 
did  not  ('((lleet  anv  nsuriuus  interest,  and  none  was  enihraci^d 
in  said  n<»te  sued  on,  and,  aeeordin"^  to  his  hest  recollection, 
none  was  in  fact  einhraced  i?i  said  nc»te.""  ( >n  thi>  evidence. 
the  defendant  asked  the  court  to  <five  the  fdllowinij  char<;e  to 
the  jurv.  which  was  in  writin*;:  ''That  tlie  s^K.Mi  note  statin<^ 
on  its  face  that  it  hears  interest  at  tlu-  rate  of  twelve  and  a  half 
per  cent.,  makes  it  usuriou>:  and  if  it  was  the  considi-ration  of 
the  note  now  sued  on.  it  would  make  that  note  usui'iou>^."  The 
court  refused  to  tjive  this  cliarije.  •'except  wit!)  the  (pialitica- 
tion,  tliat  the  jurv  must  tind.  also,  that  such  illeiral  or  usurious 
interest  eml»raccd  and  formed  a  jtart  of  the  consi<leration  of  the 
note  sued  on."  The  defendant  e.\ce])ted  to  the  refusal  of  the 
chai'ifc  as  asked.  an<l  he  here  assii>:n.>  its  refusal  as  error. 

1).  P.  Li,wi>.  and  W.  I*.  ( 'nn  wood,  for  ap])ellaiit.  The  stip- 
ulation f(»r  tlu'  paynsent  of  illc^jal  interest,  in  the  note  for  sO<»(>. 
rendered  it  usurious,  whether  any  usury  was  paid  or  not;  and 
all  i)ayments  of  interest  <»n  that  note  are  to  he  credited  on  the 
])rinci|>al. — Tvler  (»n  Csurv.lo] -1(»;  Hni,!,-  r.  Watii/rntr.^  Pt;- 
ters,  ;^i4<>.  ai»i»:  Maflork  'r.  Mallor;^,  11>  Ala.  (•.■l»4:  F<tr!s  c. 
.A7//y,  1  Stew.  25r. ;  Wr'xj/if  r.  h'lll'oti,  1  Stew.  :5;»1  :  Mdralf 
v.Wiifhiii.^,  1  I*orter.  T)";  lldurnk  /•.  ^/<^//V'//\v.  !»  ]*orter,  t» ; 
llizi'h,„r<'  r.  lIVAAv,  1<»  Ala.  77:5;  /J<>f/(/  >\  P<,r,.  In  Ala.  637: 
Khj  r.  MrChuHj,  4  Porter,  li^S;  .l<u-k's<,,>  r.  .A///r.v.  i;!  Ala.  121  : 
//>nif  /'.  A'-rr,  2S  Ala.  '>S.O.  The  f;ivin«r  of  the  new  note,  and 
the  facts  coimected  with  the  settlement  as  testified  to  hy  the 
])laintifT.  did  not  purijc  the  contract  of  the  taint  of  usury. — Ty- 
lei'on  rsurv,847  ."><».  ;>S8,  ."51)6;  hin-ulf  i'..J()}iiis<nt.  !<•  Wheaton. 
8in  ;  Piuij'.yoii  r.  /////A  y.  2.'".  Ala.  :>l^~ :  .hirh-^nn  t'.Jonrs.  18  Ala. 
126;  14  Ala.  lS6:sTe'rm  Ke)).  :',9(i:  Wurnt,  >-.  CmhtrrrA  Xm. 
Decisions.  r>l. 

S(  )MKIi\'IlJ,K.  .1.-  I'surious  contracts  are  not  ahsolutely 
void,  under  the  statutes  of  this  State:  they  are  only  voidable, 
to  the  extent  of  the  interest.  The  lan^juatje  of  the  statute  is, 
tliat  thev  "<-(tn  not  he  riif<u-i-i'<L  except  as  to  the  principal." 
Code,  1S7(5,  Jj  2<>!»2.  The  |)lea  of  usury  is  regarded  by  the  courts 
as  a  defense  entirel}'  j)ersonal.  and  can  not  be  set  up  by  a  stran- 
ger to  the  contract,  but  only  by  the  ])arties  or  their  kyal  repre- 
sentatives.— Afi'(jiiir<' I'.Van  Prit,  Uh  Ala.  844:  6^/vV/  /'.  Le/i- 
tiuiiK  •')!>  Ala.  41!>.  It  is  not  favored  in  courts  of  e(|uity,so  that 
the  rule  has  become  unif<»rm  n<»w  for  these  courts  to  recjuire 
complainants,  wlio  seek  relief  from  usurious  interest,  to  do  e<j- 
uity  by  paying  the  legal  rate  (jf  interest,  without  which  they 
are  not  permitted  to  obtain  the  relief  sought. — K^hirn  v.  Crump- 
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ton,  61  Ala.  507 ;  Pearson  v.  Bailey,  23  Ala.  537.  This  court 
has  held,  furthermore,  that  the  defense  of  usury  must  be  spe- 
cially pleaded,  and  is  not  available  under  the  general  issue. 
Bradford  V.  Darnel,  65  Ala.  133. 

AVhile  these  principles  illustrate  the  general  policy  of  our 
laws  regulating  the  subject  of  usury,  it  is  well  settled,  both  in 
this  State  and  elsewhere,  that  the  mere  renewal  of  a  note  or 
other  security,  between  the  same  parties,  does  not  purge  the 
original  transaction  of  the  taint  of  usury. — Jvhig  r.  Perry  Ins. 
tfc  Trust  Co.,  57  Ala.  118;  Kslava  v.  Crojmpton,  61  Ala.  507; 
Tyler  on  Usury,  396.  The  renewed  instrument  is  considered 
as  still  vitiated  by  the  usury  of  the  original  indebtedness. — 1 
Jones  Mortg.  §  634. 

The  illegal  taint  can  be  purged,  or  eliminated,  however,  in 
either  of  two  ways :  first,  by  a  renewal  of  the  note  or  contract, 
after  it  has  passed  into  the  hands  of  a  honOj  fide  purchaser  for 
value,  witliout  notice  of  the  usury ;  secondly^  by  a  reformation 
of  the  contract,  by  which  the  usurious  ride  rest  is  euynntged  by 
remitting  the  excess,  and  only  lawful  interest  is  retained  or  ex- 
acted.— McCuUmigh  v.  Mitchell,  64  Ala.  250,  253,  and  cases 
cited;  2  Parsons  on  Bills  &  Notes,  420;  Hammond  v.  Hop- 
ping, 13  Wend.  505;  Dewolfv.  Johnson,  10  Wheat.  367;  Chad- 
houm  V.  Watts,  10  Mass.  121 ;  Seott  v.  Lewis,  2  Conn.  132. 

The  latter  principle,  permitting  the  expurgation  of  the  usu- 
rious taint  by  reformation,  is  the  one  chiefly  affecting  this  case, 
and  is  fully  sustained  by  the  authorities  above  cited.  It,  more- 
over, harmonizes  with  the  doctrine,  now  universally  recognized, 
that  the  whole  question  of  usury  is  one  which  depends  very 
greatly  upon  the  intent  of  the  parties  to  the  contract. —  TJhlfel^ 
der  V.'  Carter,  64  Ala.  527 ;  1  Jones  Mortg.  §  634.  The  first 
note  given  by  appellant  in  this  case,  which  was  for  the  sum  of 
six  hundred  dollars,  was  confessedly  usurious,  the  interest  on  it 
being  at  the  rate  of  twelve  and  a  hdXi per  cent. per  aiinum.  If, 
as  the  evidence  tends  strongly  to  show,  this  usurious  note  waa 
reduced  to  the  lawful  rate  of  eight  jjer  cent.,  and  the  usury  of 
the  first  note  was  expunged  entirely  on  taking  the  note  in  suit, 
then  the  plea  of  usurvin  this  action  can  not  be  sustained — J/c- 
Clure  V.  Wniiams,  2  Vt.  210;  Miller  v.  Hull,  4  Denio,  164. 

The  charge  re(piested  by  appellant,  and  refused  by  the  court, 
withdrew  the  consideration  of  this  fact  from  the  jury,  and  ig- 
nored the  evidence  by  wliich  it  was  supported.  It  assumed 
that  the  usurious  taint  of  the  original  transaction  still  adhered 
to  the  second  or  reformed  note,  and  had  never  been  removed. 
The  charge  tended  to  mislead  the  jury,  therefore,  and  was  prop- 
erly refused. — McAdory  v.  The  ^tate,  59  Ala.  92 ;  Gm'don  v. 
The  Suite,  55  Ala.  178;  Wyatt  v.  Stewart,  34  Ala.  716. 

Aflirmed. 
Vol.  lxx. 
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Block  V.  George. 

Contest  as  to  Right  of  Homestead  Exemption. 

1.  Homestead  exemption  ;  contest  ofrhtim  ;  vJien  ami  hov  made. — When 
an  affidavit  is  duly  and  regularly  filed  1)V  a  judgment  debtor,  claiming  a 
homestead  exemption  in  lands  on  which  an  execution  has  been  levied, 
the  plaintiff  in  execution,  desiring  to  contest  the  claim,  must  file  his  af- 
fidavit of  contest  within  ten  days  after  notice  that  the  claim  has  l)een  filed 
(Code,  §  2834),  or  the  right  to  contest  it  is  waived  and  lost. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  tlie  Hon.  John  Moork. 

This  was  a  contest  as  to  the  right  to  a  homestead  exemption, 
between  Daniel  W.  Block,  plaintiff  in  execution,  and  Bobert 
D.  George,  defendant  and  claimant.  The  plaintiff"'s  judgment 
was  rendered  on  the  22d  April,  ISfJO,  in  an  action  commenced 
on  the  llth  March,  1869;  and  that  action  was  founded  on  the 
defendant's  promissory  note  for  ^383.48,  dated  the  1st  January, 
1866,  and  payable  on  the  1st  January,  1867.  An  execution  on 
this  judgment,  issued  on  the  14th  December,  1876,  was  levied 
on  the  20th  December,  1876,  on  the  defendant's  interest  in  cer- 
tain lands,  particularly  described  in  the  sheriff's  return ;  and 
thereupon,  on  the  27th  February,  1877,  said  defendant  made 
his  affidavit  and  claim  of  exemption  in  the  lands,  before  the 
clerk  of  the  Circuit  Court,  to  which  the  execution  was  return- 
able, and  on  the  same  day  he  made  and  tiled  an  affidavit  and 
claim  of  exemption  before  the  judge  of  probate.  Thereupon, 
as  the  sheriff  testified,  he  gave  notice  to  the  plaintiff  of  the  fil- 
ing of  this  claim  and  afiidavit,  and  made  return  on  the  execu- 
tion, on  the  23d  April,  1877,  in  these  words:  ''The  defendant 
having  filed  his  affidavit,  claiming  the  whole  of  the  land  levied 
on  as  exempt  from  levy  and  sale,  and  the  same  being  more  than 
one  hundred  and  sixty  acres,  this  execution  is  returned  to  ask 
the  instructions  of  the  court."  On  the  9th  May,  1877,  the 
plaintiff  made  and  filed  with  the  clerk  of  the  Circuit  Court  his 
affidavit  contesting  this  claim  of  exemption,  on  the  grounds,  as 
alleged,  that  it  was  invalid,  and  that  it  was  excessive:  but  the 
record  does  not  show  that  any  issue  was  then  made  up  to  try 
the  claim  and  contest.  At  the  same  term  of  the  court,  the 
plaintiff  made  a  motion  against  the  sheriff,  for  his  failure  to 
make  the  money  on  that  execution  ;  and  during  the  May  tenn, 
1878,  he  recovered  a  judgment  on   that  motion,   against  the 
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sheriff,  *'  for  one  hundred  and  forty  dollars,  that  being  the  value 
of  one  hundi'ed  and  forty  acres  of  the  land  owned  by  the  said 
R.  I),  (xeorge,  subject  to  sale  under  plaintiff's  said  execution."' 
On  the  3d  June,  1881,  a  jjluries  execution  was  issued  on  the 
plaintiff' ti  judgment  against  George,  and  was  levied  by  the 
sheriff,  on  the  same  day,  on  the  same  lands  as  before ;  but  the 
levy  was  discharged,  on  the  21st  June,  1881,  as  having  been 
prematurely  made ;  but.  on  the  next  day,  the  ])laintiff  having 
made  and  tiled  his  affidavit  contesting  the  defendant's  claim  of 
exemption  already  on  tile  as  above  stated,  the  levy  was  renewed, 
and  notice  thereof  given  to  the  defendant.  XX  the  ensuing 
ternj  of  the  coui't,  to  which  the  execution  was  returnalJe,  the 
defendant  moved  the  court  "to  dismiss  the  proceedings  in  this 
case  out  of  court,  and  that  said  property  claimed  as  exempt  be 
declared  not  liable  to  sale  under  plaintift'"s  execution,  or  other 
process,  and  releasing  said  property  from  any  levy  thereon."" 
On  the  hearing  of  this  motion,  the  facts  above  stated  l)eing  in 
evidence,  the  court  granted  the  motion  ;  to  which  ruling  and 
judgment  the  plaintiff"  excepted,  and  he  now  assigns  it  as  error. 

CocMHAx  I'e  D.wvsox,  for  appellant. 

BRK'KELL,  (.'.  J. — The  claim  of  exemption,  in  writing, 
and  under  oatli,  made  by  Oeorge  on  the  27th  February,  1877, 
which  was  lodged  with  the  sheriff,  and  of  which  notice  was 
given  the  judgment  creditor,  arrested  further  pnjceedings  on 
the  levy  of  executi<^n  on  the  lands.  The  validity  of  the  claim 
was  the  su1)ject  of  contestation,  by  the  interposition  of  an  affi- 
davit of  the  judgment  creditoi',  his  agent,  or  attorney,  specify- 
ing that  the  contract,  on  which  the  judgment  was  founded,  ex- 
pressed a  waiver  of  exemptions;  or  a  general  denial  of  the 
validity  of  the  claim  ;  or  that  the  claim  was  excessive,  or  in  part 
invalid.— Code  of  1876,  5j,^  2828-30.  Such  affidavit,  the  judg- 
ment creditor  must  interpose,  within  ten  days  after  notice  of 
the  claim  of  exemption. — Code  of  1876,  Jj  2834.  At  the  first 
term  of  the  court,  to  which  the  process  is  returnable,  an  issue 
must  be  formed,  on  the  claim  of  exemption  and  the  affidavit  of 
contest,  the  judgment  creditor  standing  in  the  relation  of  plain- 
tiff on  the  trial  of  such  issue. — Code,  §  2838. 

The  appellant,  the  judgment  creditor,  at  whose  instance  the 
levy  was  made,  failed  within  ten  days  after  notice  of  the  claim 
of  exemption  to  interpose  an  affidavit  of  contest.  During  the 
term  of  the  court  to  which  the  execution  was  returna])le,  after 
the  lapse  of  ten  days  from  the  time  of  notice,  he  did  make  and 
file  such  affidavit,  but  no  issue  was  formed  thereon  ;  nor  does  it 
appear  that  the  ap[)ellee  had  any  notice  of  the  tiling  of  the  affi- 
davit, or  that  any  order  or  proceeding  was  had,  by  which  a  con- 
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test,  luiviiicr  the  elements  and  form  of  a  ixMidiiit;  suit.  \vaj>  iii- 
trodiated  into  the  court,  and  orders  of  (•(juriuuaiice  made.  ( )ii  the 
judc^ment  execution  cotitiuucd  to  issue,  and  on  the  2Sth  .lunc 
ISSI,  the  aj)j)e:nant  made  another  attidavit  of  contestation,  n<> 
new  or  otlier  claim  of  exenjption  havinti;  been  made  In  the  a|>- 
}>ellee.  At  the  Fall  term,  issi,  on  motion  of  the  a|»jtellee.  the 
t'ircuit  (-ourt  dismissed  the  proceed  in  ifs.  reiidei'in^  jud<jment 
sustaining  the  claim  of  exemption. 

Tlie  contestation  of  a  claim  of  exemption  is  strictlv  statutory 
and  summarv.  The  courts  are  not  authorized  to  entertain  it. 
unle.ss  the  re(piisitions  of  the  statute.  fr(»m  which  autlmritv  to 
entertain  it  is  derived,  aresti-ictlv  pursued.  Defects  in  thepro- 
ceedin*;.  capable  of  heiuir  <-nred  hy  amendment,  may  he  waived, 
if  the  party  havini;  the  right  of  objection  does  not  in  timt;  in- 
terpose it,  and  pi-oce«'ds  without,  regard  to  timm.  It  may  be.  if 
tlie  <M"editor,  at  whose  instance  the  levy  is  made,  fails,  for  ten 
days  after  notice  of  the  claim  of  exemption,  to  tile  the  attidavit 
of  contest,  and  it  was  tiled  subsecjuently,  if.  without  objection, 
the  claimant  entered  into  the  contest,  and  pr(»cee<led  therein  as 
if  the  attidavit  had  been  regularly  tiled,  all  objection  to  the  time 
of  the  tiling  would  be  regarded  as  waived.  Or.  if  the  attidavit 
was  tiled,  and  there  was  neglect,  or  failure  to  form  the  issue,  at 
the  term  to  which  the  execution  was  returnaltle.  an<l  it  was, 
without  objection,  formed  at  a  subse<|uent  term,  the  icgularity 
of  the  proceedings  would  ])e  unassailaijie.  The  (juestions  now 
])resented  are  wholly  different.  There  ha.»  been  no  waiver  of 
the  failure  of  the  creditor  to  tile  the  attidavit  within  the  period 
prescribed  by  the  statute,  without  which  an  issue  could  not  be 
formed;  nor  has  there  been  a  waiver  of  the  formation  of  tlu; 
issue  at  the  return  term  (»f  the  execution.  Ten  days  having 
elapsed  after  noti<*e  of  the  claim  of  t'xemption  had  been  given, 
in  tlie  absence  of,  and  without  n<»tice  t(»  the  appellee,  the  atti- 
davit of  contest  was  tiled.  The  failure  to  tile  the  attidavit 
within  ten  days,  unexj)lained.  is  e<piivalent  to  a  declination  of 
the  contest  of  the  claim  of  exemption,  and  the  coui't  was  with- 
out power,  if  it  had  made  the  eff'ort,  to  fonv  the  claimant  into 
the  contest  subse(juently.  'I'he  i)urpose  of  the  statute  is  to 
afford  a  speedy  and  summarv  remedy  for  the  determination  of 
the  mattei's  arising  on  claims  of  exemption  to  which  it  refers, 
that  the  rights  of  creditors  may  be  ascertained,  and.  if  they 
have  not  rights,  that  the  claimant  may  be  ijuieted  in  title  and 
possession.  Hither  j)arty.  j)ursuing  the  statutory  renu'dy.  and 
claiming  its  benefits,  niust  be  diligent— must  observe  the  re- 
quirements of  the  statute. 

We  do  not  find  any  error  in  the  |)roceedings  of  the  (iicuit 
Court,  and  its  judgment  is  attirmed. 
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W^arwick  etal.  v.  Brooks. 

Summary  Proceeding  against  Sheriff  and  his  Sureties,  for  his 
Failure  to  Return  Execution. 

1.  Summary  judgment ;  what  necesxary  to  stistain. — To  sustain  a  sum- 
mary judfrment  against  a  sheriff  and  his  sureties,  for  his  faihire  to  return 
an  execution  (Code,  §§  3351-57),  the  record  must  affirmatively  show  that 
the  plaintiff  was  entitled  to  pursue  the  statutory  remedy,  and  that  all  the 
requisitions  of  the  statute  were  complied  with. 

2.  Same ;  notice  not  part  of  record. — The  notice  of  motion,  served  on 
the  defendants,  is  no  part  of  the  record,  unless  made  so  by  order  of  the 
court,  and  can  nf)t  be  looked  to  for  any  purpose. 

3.  Same  ;  reeitals  of  judgment  as  to  issne  and  appearance. — Where  the 
judgment-entry,  in  such  summary  proceeding,  recites  that  the  plaintiff 
came  by  attorney,  "and  the  defendants  not  being  represented  in  court, 
and  the  presiding  judge  having  been  of  counsel,"  the  clerk  selected  an 
attorney  of  the  court,  to  preside  on  the  trial;  "  and  issue  being  joined 
upon  the  plaintifTs  motion  for  a  judgment  against  the  defendants,  there- 
upon came  a  jury,"  etc.  ;  held,  that  these  inconsistent  recitals  did  not 
authorize  the  inference  that  any  of  the  defendants  appeared  and  joined 
issue. 

4.  Same  ;  irhen  judgment  h  by  default. — If  the  defendants  do  not  ap- 
pear, a  judgment  by  default  should  be  taken  against  them,  and  the  judg- 
ment-entry should  then  show  that  every  material  averment  of  the  motion 
was  proved. 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Plon.  John  P.  Tillman,  an  attorney  of  the 
court,  selected  by  the  clerk  (Code,  §  664),  on  account  of  the  in- 
competency of  the  presiding  judge. 

The  judgment  in  this  case,  from  which  the  appeal  is  sued 
out,  is  in  the  following  words :  "  William  M.  Brooks  v.  J.  F. 
Warwick,  and  Geo.  W.  Chambers,  H.  C.  Bingham,  J.  M.  N. 
B.  Nix,  Thos.  W.  Curry,  James  T.  Dye,  L.  Clomger,  J.  C. 
Hendricks,  and  A.  J.  Street,  as  securities  on  his  official  bond, 
as  sheriff  of  Talladega  county.  This  day  came  the  plaintiff, 
by  his  attorney,  and  Hon.  John  Moore,  the  presiding  judge, 
having  been  of  counsel,  is  disqualified  to  try  this  cause;  and 
the  defendants  not  being  represented  in  court,  thereupon  John 
P.  Tillman,  a  practicing  attorney  in  this  court,  learned  in  the  law, 
was  by  the  clerk  of  this  court  appointed  and  selected  to  preside 
on  the  trial  thereof ;  and  issue  being  joined  upon  the  motion 
of  the  plaintiff  for  a  judgment  against  the  defendants,  there- 
upon comes  a  jury,"  &c.,  "  who,  being  duly  impanelled  and 
sworn,  according  to  law,  well  and  truly  to  try  the  issue  joined. 
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upon  their  oaths  do  say,  '  We,  the  jury,  find  the  issue  in  favor 
oi  the  plaintiff,  and  assess  the  damages  at  tlie  sum  of  seventy- 
two  dollars.'  It  is  therefore  considered  by  the  eoiirt,  that  the 
plaintiff  recover  of  defendants  the  said  sum  of  seventy-two 
dollars,  the  damages  as  assessed  by  the  jury,  together  with  the 
costs  in  this  behalf  expended;  for  which  let  execution  issue." 
The  transcript  also  contains  the  motion  l)y  which  the  proceed- 
ing was  instituted,  and  the  notice  thereof  served  on  some  of  the 
defendants,  with  a  return  of  not  found  as  to  two  of  them,  and 
an  amended  motion  and  notice.  The  judgment  is  now  as- 
signed as  error,  and  several  defects  are  particularly  specified. 

Geo.  F.  Moore,  for  appellants. 

STONE,  J. — The  present  was  a  })roceeding  under  the  stat- 
ute, instituted  b}'  motion,  to  obtain  a  judgment  against  the 
sheriff  and  his  sureties,  for  failing  to  return  an  execution  issued 
from  the  Circuit  Court  of  Perry  county.  The  remedy  invoked 
is  summary,  and  to  sustain  a  judgment  thus  obtained,  the  re- 
cord must  disclose  every  fact  necessary  to  entitle  the  party  to 
such  remedy,  and  that  it  has  been  pursued  according  to  the 
statute. — 2  Brick.  Dig.  464,  §  1.  The  defendants  (appellants 
here)  did  not  appear  in  the  court  below,  and  the  cause  proceeded 
to  final  judgment  in  their  absence.  In  the  absence  of  an  issue 
joined,  we  nave  uniformly  held  that,  unless  the  record  afiirma- 
tively  shows  that  every  material  step  was  taken  to  uphold  the 
jurisdiction,  a  reversal  is  inevitable.  Nothing  is  taken  by  in- 
tendment. The  notice,  copied  in  the  transcript  in  this  cause, 
can  not  be  looked  to,  or  considered,  unless  it  had  been  made  a 
part  of  the  record  by  a  proper  order  of  the  court.  It  is  not, 
unless  so  made,  any  part  of  the  record  of  the  cause. —  Connoly 
V.  A.  i&  T.  liauroad,  29  Ala.  373;  Barclay  v.  Barclay, 
42  Ala.  345  ;  Arthur  v.  The  State,  22  Ala.  61 ;  Curry  v.  Bank, 
8  Porter,  360;  lieid  v.  Jackson,  1  Ala.  207;  Brovjnv.  Wheeler, 
3  Ala.  287. 

The  judgment-entry  in  this  cause  contains  inconsistent  and 
repugnant  recitals.  It  recites,  "  This  day  comes  the  plaintiff  by 
his  attorney,  *  *  *  and  the  defendants  not  l)eing  repre- 
sented in  court ;"  and  thereupon  the  clerk  selected  an  attorney, 
practicing  in  the  court,  to  preside  at  the  trial,  "  the  presiding 
ludge  having  been  of  counsel,"  and  therefore  disqualified. 
Further  on,  the  judgment-entry  uses  this  language :  "  And 
issue  being  joined  upon  the  motion  of  the  plaintiff  for  a  judg- 
ment agamst  the  defendants,  thereupon  comes  a  jury,"  &c. 
We  find  in  the  record  no  issue  actually  made  up,  and  amid  the 
inconsistent  recitals  noted  above,  we  can  not,  in  a  summary  pro- 
ceeding like  this,  aftirm  that  the  defendant  was  represented,  or 
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liad  joined  issue  on  the  avennents  of  the  motion.  Thns'con- 
stnied,  the  judg:nieiit-entry  is  fatally  deficient  in  many  particu- 
Jars.  Tliere  should  have  been  a  judijment  by  default  taken;  and 
then  the  judiijment-entrv  should  have  shown  that  every  material 
averment  of  the  motion  was  ])roved. —  Connoli/  v.  Railroad, 
'■saj^ra. 

Reversed  and  remanded. 


Phillips  V.  Hornsby. 

SfaJutory  Ileal  Action  in  natni'eof  KjeetiHe)d. 

].  I'oir/'r  of  iitlnriii-'i.i  rijttKtrut'd. —  A  writtt'ii  iiistninu'iit  in  tlu'se  words, 
■'This  is  to  certify  that  V.  I),  is  a))i)()intt'(l  my  lejial  and  lawful  a<i('nt  to 
sell  any  of  my  lands  in  Tallajxiosa  <'onnty  to  M.  <;..  and  tosign  my  name 
to  any  deed  or  hond.and  it  sliall  stand  good  in  law  as  th(jugli  I  had  signed  it 
myself,"  signe<l  ">'.  .1.  l'liHII/»<,f'.ii'riit.ri.i-,"  is  a  valid  i)o\ver  of  attorney, 
though  not  in  teehnieal  form,  binding  the  maker  personally,  and  autlioi- 
izing  the  agent  to  sell  and  convey  her  interest  in  the  lands  to  the  jierson 
named. 

2.'  Estoppt'l  iigd'niiftc.reciaof,  h;/  jxiiccr  of  (aionicii  ami  dri'd  hiiiiliiKj  him 
jicriionallii. — An  executrix,  having  a  life-estate  in  tlie  lands  devised,  liav- 
ing  executed  a  valid  i)ower  uf  attorney,  authorizing  an  agent  to  sell  and 
convey  the  lands;  and  the  agent  having  sold  and  conveyed  the  lands  in 
her  name,  adilingthe  word  *'.(7'r//f//,i-  and  his  own  name  as  agent;  tliough 
neither  the  i>ower  of  attorney  nor  tJje  deed  binds  the  testator's  estate, 
they  yet  bhid  the  executrix  peisonally,  convey  her  life-estate  in  tlie 
lands,  and  estoj)  her  from  maintaining  an  action  as  executrix  for  their 
recovery. 

Af'i'KAi.  from  the  Circuit  ("ourt  of  TallajK)osa. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  bi'ought  by  Mrs.  Sarah  A.  Phillips,  suing  as 
the  executrix  of  the  last  will  and  testament  of  her  de- 
ceased husband,  James  I).  Phillips,  against  Elizabeth  nornsby, 
Mark  (I  Golden,  and  William  (lolden,  to  recover  the  possession 
of  a  tract  of  land  particularly  described  in  the  complaint;  and 
was  commeiu^ed  on  the  12th  August,  1879.  The  bill  of  excep- 
tions does  not  show  what  evidence  was  adduced  by  the  plain- 
tiff -(m  the  trial,  though  it  contains  the  following  statement: 
"  It  is  admitted  by  both  parties  that  the  third,  iifth,  and  sev- 
enth paragraphs  of  the  last  will  and  testariient  of  James  1). 
Phillips,  plaintiff's  intestate,  are  correctly  set  out  by  copy  here- 
to attached,  and  made  an  exhibit  as  part  of  this  bill  of  excep- 
tions ;"  and  these  provisions  of  the  will  show  that  the  testator 
devised  and  bequeathed  to  his  widow  a  life-estate  in  all  his 
Vol.  lxx. 
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property,  aj^pointed  lior  (ixecutrix  jointly  witli  one  of  liis  dauirli- 
ters,  relieved  tlieui  from  <j:ivii)<i'  bond,  and  ijave  fliein  jxiwer  to 
".sell,  barter,  ex<than(;e,  or  otherwise  di.>.|)ot;e  of  any  pro])erty, 
in  any  way  they  may  think  pro})er."  T  lie  defendant  claimed 
under  a  conveyanee  from  the  plaintiff,  execnted  in  her  name  by 
one  ('.  1).  Condon  as  her  ai^ent ;  and  he  offered  in  evidence  on 
the  trial  the  conveyance  and  the  j)Ower  of  attorney  to  ("ondon. 
Tlu' ])0wer  of  attorney,  which  was  signed  "S.  A.  /V/////yAv,  ex- 
ecntrix,"  and  attested  by  one  witness,  was  dated  the  loth  De- 
cend)er,  ISHM,  and  in  these  words:  *'This  i+i  to  certify,  that  C. 
1).  Condon  is  appointed  my  leii'al  and  lawful  aaent  to  sell  any 
of  my  lands  in  TallajK)osa  county  to  Mark  (Jolden,  and  to  sign 
my  name  to  any  deed  or  boiul,  and  it  shall  stand  good  in  law  as 
though  I  had  signed  it  myself."  .  The  deed  was  dated  the  l.'itli 
l)ecend»er.  1S<?0.  was  attested  by  one  witness,  and  was  thus 
signed:  "8.  A.  Pntr.i.ii's.  executrix  [seal|,  by  ( '.  I).  CoikIo/i, 
agent."  The  following  are  the  material  j)arts  of  the  deed  : 
"Know  all  men  by  these  pi'esents,  that  I,  Sarah  A.  Phillijjs, 
executrix  of  the  estate  of  .1.  1).  I*hil!i[)s,  decease<l,  foi- and  in 
consideration  of  the  sum  of  two  hundred  and  twenty-five  <lol- 
lars  to  me  in  hand  paid  by  M.  C.  (iolden,  the  receipt  of  which 
r  do  hereby  acknowledge,  do  hereby  grant,  baigain,  sell,  en- 
feoff and  confirm  unto  M.  C.  (ioldiMi.his  heirs  and  asssigns,  the 
following  tract  or  parcel  of  land."  describing  the  lands  sued 
for;  "to  have  and  to  hold  the  aforegranted  premises  to  the  said 
Marcus  C.  (iolden,  his  heirs  and  assigns,  to  their  use  and  be- 
hoof forever;  and  I  d(»  covenant  with  the  said  M.  C.  (jolden, 
his  heirs  and  assigns,  that  I,  Sarah  A.  Phillips,  executrix  as  afore- 
said, will  warrant  and  defeiul  the  said  ]>remistVto  the  said  ^I.  (J. 
Oolden,  his  heirs  and  assigns,  forever,  against  the  lawfid  claims 
of  all  ])ersons.  In  witness  whereof.  I,  the  sai<I  Sarah  A.  i'hillips. 
executrix  as  aforesaid,  hereunto  set  my  hand  an<l  seal,"  <S:c.  N'o 
certificate, or  other  proof  of  its  registraticju,  is  ai)pended  to  this 
deed  as  set  out  in  the  bill  of  excei)tions,  rioi-  is  it  stated  that  any 
j)roof  of  itsexecution  wasoffered.  "To  said  jxtwer of  attorney  and 
deed  the  j)laintiff  made  the  following  objections  :  1.  IJecause  said 
Sarah  A.  Phillips,  as  the  executi'ix  of  the  estate  of  .lames  I). 
Piiillips,  could  not  legally  constitute  C.  D.  Condon  her  agent 
in  her  trust  capacity.  '2.  pK'cause  it  puri)orts  to  be  signed  by 
an  agent  of  an  agent,  (»!•  an  agent  of  an  executrix,  in  her  trust 
capacity.  8.  Because  two  executrixes  were  appointed  by  the 
said  testator's  will ;  ami,  as  but  one  of  them  i|Ualitied  under 
said  will,  the  said  Sarah  A.  Phillips  was  not  authori/ed  to  exe- 
cute such  a  trust  without  the  consent  of  the  other.  4.  P>ecause 
said  deed  shows  to  be  executed  by  said  S.  .\.  Philliiis  as  execu- 
trix of  the  estate  of  James  T).  Phillips,  by  C.  I).  Condon, 
agent.     All  of  said  objections   the  court   overruled,  and   jx-r- 
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mitted  said  power  of  attorney  and  deed  to  go  to  the  jury  as 
evidence  in  behalf  of  the  defendants ;  and  the  plaintiff  ex- 
cepted to  said  ruling  of  the  court.  The  plaintiff  requested  the 
.  court,  in  writing,  to  charge  the  jury,  that  the  said  paper  dated 
the  10th  December,  1869,  claimed  by  the  defendants  to  be  a 
power  of  attorney  from  plaintiff  to  C.  D.  Condon,  is  only  the 
certificate  that  said  Condon  is  her  la\\'ful  agent,  and  is  not  the 
appointment  constituting  such  attorney ;  and  unless  the  de- 
fendants show  that  there  is  some  other  writing  signed  by 
plaintiff,  constituting  and  appointing  said  Condon  as  such  at- 
torney, authorizing  him  to  convey  said  lands,  then  said  deed  to 
Golden  by  said  Condon,  as  agent  for  S.  A.  Phillips,  is  void. 
The  court  refused  this  charge,  and  the  plaintiff  excepted  to  its 
refusal."  These  are  all  the  recitals  and  rulings  shown  by  the 
bill  of  exceptions. 

The  overruling  of  the  objections  to  the  evidence,  and  the 
refusal  of  the  charge  asked,  are  now  assigned  as  error. 

John  A.  Terrell,  for  appellant,  cited  Dunlap's  Paley  on 
Agency,  175,  marg. ;  Peiulleton  v.  Fay,  2  Paige,  202 ;  Tarver 
V.  Haines,  55  Ala.  503. 

W.  D.  Bulger,  contra. 

SOMERVILLE,  J. — -The  instrument  executed  by  the  ap- 
pellant was  written  evidence  of  Condon's  authority  to  sell  her 
lands,  and  was  good  to  constitute  him  lier  agent  for  this  pur- 
pose, within  the  limitations  specified.  Though  in  form  a:  cer- 
tificate, it  is  written  evidence  of  the  fact  that  he  was  her  lawful 
agent,  empowered  to  sell  any  of  her  lands  in  Tallapoosa  county 
to  Mark  Golden,  with  full  authority  to  execute  a  deed  for  the 
same.  This  was,  in  legal  effect,  though  not  in  technical  form, 
a  good  power  of  attorney  for  this  purpose. 

The  addition  of  the  word  "  executrix,"  as  often  ruled  by  this 
court  in  similar  cases,  was  a  mei'e  descriptio  personce,  and  ren- 
dered the  instrument  none  the  less  binding  on  the  signer  per- 
sonally. It  was  not  operative  at  all  to  bind  the  estate  of  which 
she  was  the  legal  representative  by  testamentary  appointment. 
Riggs  V.  Fuller,  54  Ala.  141. 

The  deed  executed  to  Golden  under  the  authority  of  this 
power  wiis,  however,  clearly  operative  to  convey  whatever  in- 
terest in  the  lands  that  might  be  owned  by  Mrs.  Phillips  indi- 
vidually, which,  under  the  terms  of  the  will,  seems  to  have 
been  a  life-estate.  She  would  be  estopped  to  deny  to  it  this 
effect,  although  it  might  be  otherwise  with  her  successor  in  the 
administration  of  the  estate. — Morris  v.  Morris,  58  Ala.  443 ; 
Chapman  v.  AbraJiarns,  61  Ala.  180. 
Vol.  lxx. 
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For  these  reasons,  the  Circuit  Court  properly  admitted  in 
evidence  botli  the  deed  and  the  power  of  attorney. 
Affirmed. 


Green  v,  Casey. 

£ill  in  Equity  to  enforce  Vendor^ s  Lien  on  Land. 

1.  Proof  of  aiisignm^nt  of  note,  by  n(lmlssio7iH  of  ustfignor. — In  a  suit 
in  e<iuity  to  enforce  a  vendor's  lien  on  land,  the  complainant  claiming  to 
be  the  assignee  of  the  note  given  for  the  purchase-money,  and  making 
the  assignor  a  party  defendant,  the  assignment  is  sufficiently  proved,  as 
against  the  maker  of  the  note,  by  a  decree  pro  confesKo  against  the 
assignor. 

2.  When  anxrrer  is  not  responsive;  burden  of  proof. — When  the  bill 
seeks  to  enforce  a  vendor's  lien  on  land  <or  the  unpai<l  purciiase-uioney, 
as  evidenced  l)y  the  purchaser's  note,  an  answer  setting  up  an  additional 
consideration  for  the  note,  and  the  failure  thereof,  is  not  responsive,  and 
the  burden  of  proving  it  rests  on  the  respondent. 

3.  Parol  eiidence ;  trhen  ailmissible  to  affect  irrlting. — The  general 
principle,  prevailing  alike  at  law  and  in  ecjuity,  is,  that  a  contract  or 
agreement  reduced  to  writing,  deliberately  executed  or  accepted,  and  not 
bearing  on  its  face  any  marks  of  incomjileteness.  is  presumed  to  express 
the  entire  meaning,  purpose,  and  contract  of  the  jtarties,  and  ))arul  evi- 
dence can  not  be  received  to  add  to,  alter,  or  vary  its  terms;  and  wlien  a 
correction  of  it  is  sought  in  eijuity,  on  the  groun(^l  that,  by  fraud,  inad- 
vertence, or  mistake,  it  expresses  either  mcjre  or  less  than  the  j>arties  in- 
tended, the  mistake  must  be  plainly  alleged,  and,  if  not  admitted,  must 
be  established  l)y  convincing  evidence. 

4.  Error  without  injury  in  sustoining  deinurrer  to  eross-biU. — \\'hen  a 
cause  is  heard  on  pleadings  and  j)roof,  and  no  evidence  is  oH'ered  t<>  sup- 
port the  allegations  of  the  cross-bill,  the  sustaining  of  a  denmrrer  to  it, 
even  if  erroneous,  would  be  error  without  injury. 

Ai'PKAL  from  tlie  Chancery  Court  of  Lee. 
Heard  before  tlie  lion.  N.  S.  Graham. 

Jxo.  M.  Chilton,  for  the  ap})ellant. 

AVm.  n.  ])AKXKs  tt  Son,  contra. 

BRICKELL,  C.  J.— Tlie  bill  is  filed  for  the  purpose  of  en- 
forcing the  lien  of  a  vendor  on  hinds  for  the  j)ayna'nt  of  the 
])urf]ia.se-in()ney.  The  purchase-money  is  secured  by  promis- 
sory note,  which  it  is  averred  has  i)een  transferred  by  assign- 
ment to  the  comj)lainant.  The  note  is  exhibited,  and  has  an 
assignment  in  writing;  and  the  assignor  is  made  a  pju'ty  de- 
fendant, submitting  to  a  decree  pro  confesso.  If  the  answer  is 
27 
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to  be  regarded  as  putting  in  issue  the  fact  of  the  transfer  and 
assignment  of  the  note,  the  admissions  of  the  assignor,  involved 
in  the  decree  i^ro  confesso,  are  sufficient  to  establish  it.  The 
assignment,  on  its  face,  purports  to  have  been  made  for  value; 
and  the  averment  of  the  bill  is,  that  it  was  founded  on  a  valu- 
able consideration.  The  decree  pro  confesso  involves  an  ad- 
mission of  the  truth  of  the  recital  in  the  assignment,  and  of  -the 
averment  of  the  bill ;  and  if  this  were  a  matter  tlie  maker  of 
the  note  could  litigate,  the  admission  would  prove  the  fact,  in 
the  absence  of  all  countervailing  evidence. — Nix  v.  Winter^ 
35  Ala.  309 ;  McLane  v.  Riddle,  19  Ala.  180.  Of  course,  if 
there  was  a  claim  in  opposition  to,  or  in  priority  of  the  assign- 
ment, there  would  be  a  necessity  to  establish  tlie  assignment  by 
other  evidence  than  the  admissions  of  the  assignor ;  and  such 
admissions,  made  after  the  assignment,  or  after  the  accrual  of 
the  opposing  right,  would  be  inadmissible. 

2.  The  answer,  so  far  as  it  sets  up  an  additional  consideration 
for  the  note  than  that  stated  in  the  bill,  and  the  failure  of  such 
■consideration,  is  not  responsive.  It  is  introductive  of  new 
matter,  and  the  burden  of  proving  it,  if  material  to  the  de- 
fense, rested  upon  the  appellant.  Green. — Fondest  v.  Rohinmn, 
2  Ala.  215. 

3.  The  cross-bill  claims,  first,  a  reformation  of  the  deed  con- 
veying the  lands,  by  incorporating  therein  a  conveyance  of  an 
easement  to  ovei*flow  the  lands  of  Gordon,  and  a  warranty  of 
the  title  to  the  easement ;  second,  relief  against  the  payment  of 
the  purchase-money,  because  the  vendor  was  without  right  or 
title  to  the  easement.  The  general  principle,  prevailing  in 
courts  of  equity  and  courts  of  law,  is,  that  contracts  or  agree- 
ments between  parties,  reduced  to  writing,  deliberately  executed 
or  accepted,  not  bearing  any  evidence  of  incompleteness,  are 
presumed  to  comprise  the  whole  meaning,  purposes,  and  con- 
tract of  the  parties.  Parol  evidence  is  not  admissible,  to  add 
to,  alter,  or  vary  the  terms  of  such  a  contract.  But,  in  equity, 
if  it  appears  that  by  fraud,  or  by  inadvertence,  or  by  mistake, 
as  it  is  usually  termed,  the  writing  contains  more  or  less  than 
the  parties  intended ;  or  that  it  v^aries  from  their  intention,  by 
expressing  something  materially  different,  a  court  of  equity 
will  rectify  it,  and  conform  it  to  the  true  agreement.  In  such 
cases,  the  mistake  in  the  writing  must  be  plainly  averred  in 
pleading,  and,  if  not  admitted,  must  be  clearly  made  out  by 
convincing  evidence. —1  Storv's  Eq.  ^  152;  1  Brick.  Digest, 
f>85,  §  60-1. 

4.  Whether  the  cross-bill  is  sufficient  in  its  averments — 
whether  it  can  be  fairly  collected  from  it  that  the  parties  in- 
tended an  introduction  into  the  deed  of  a  grant  or  conveyance 
of  the  easement,  a  warranty  of  title  to  it,  and  that  from  inad- 
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vertence  or  ignorance  it  was  omitted — is  not  material.  Tlie 
cause  was  lieard  on  pleadings  and  evidence,  and  there  was  no 
evidence  offered  to  snpport  the  allegations  of  the  hill.  The 
dismissal  of  it  was  nnavoidahle;  and  if  the  chancellor  erred  in 
sustaining  the  denmrrer  to  it,  the  decree  of  dismissal,  right  in 
itself,  would  be  erroneous  only  because  rendered  for  a  wrong 
reason. 
Affirmed. 


Wheless  t\  Rhodes. 

Statutm^y  Detinue^  hy  Mortgcujor  against  Mortgagee. 

1.  To  )r}iaf  vifnritx  or  partt/  mtiy  tei^tifij. — Declarations  made  attending 
arts,  and  explanatory  of  them,  are  faets  to  wliieh  a  witness  or  a  i)arty 
may  testify  ;  but  uncommnnieated  intentions  must  be  determined  l)y  the 
jury,  and  are  not  the  sul)jeet  oi  i)roof  by  a  witness  or  party. 

2.  I'(uj)iu'ut  of  tnnrft/iK/e  dflit ;  t'ffcrt  on  inortrjoijci'' x  fiflf. — Under  a 
mortgage  of  chattels,  when  the  secured  debt  is  i)aid,  the  mortgagee's  title  is 
at  an  en(1,  since  there  can  be  no  mortgage  where  there  is  no  debt ;  l)ut,  if 
the  mortgage  is  of  lands,  this  rule  does  not  prevail  at  law. 

3.  Chanjen  aski'd,  hut  not  xlioirn  to  be  in  nriti)!;;. — Charges  asked  and 
refused  will  not  be  considered  on  error,  unless  they  are  shown  to  have 
l)een  asked  in  writing  (Code,  §  3109.) 

Apf'eal  from  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  Jamks  E.  Co  hi?. 

This  action  was  brought  by  Joseph  W.  Rhodes,  against  John 
Wheless,  to  recover  a  set  of  mechanic's  tools,  particularly  de- 
scribed in  the  complaint,  with  damages  for  their  detention  :  and 
was  commenced  on  theoth  June,  1S74.  The  defendant  pleaded 
specially — 1st.  that  the  plaintiff  had  conveyed  the  tools  to  him, 
with  other  personal  chattels,  by  mortgage  particularly  described, 
and  afterwards,  the  mortgage  debt  not  being  })aid  at  maturity, 
had  delivered  the  possession  of  the  chattels  to  him  ;  2d,  that  the 
mortgage  del)t  was  unpaid,  and  he  held  possession  under  the 
mortgage.  The  record  does  not  show  that  any  objection  was 
interposed  to  either  of  these  pleas,  though  the  judgment-entry 
only  recites  that  the  cause  was  tried  on  issue  joined.  The 
mortgage  set  out  in  the  plea,  which  was  also  introduced  as  evi- 
dence on  the  trial,  was  dated  the  lath  August.  1873,  and  ])ur- 
ported  to  be  given  to  secure  the  j)ayment  of  a  note  for  >^45, 
which  was  due  and  payable  on  the  1st  Xovember,  1878.  The 
defendant's  evidence  tended  to  show  that,  in  December,  1873, 
this  mortgage  debt  l)eing  due  and  unpaid,  the  plaintiff  carried 
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the  set  of  tools  to  his  house,  and  delivered  them  to  him  under 
the  mortgage.  There  had  been  prior  transactions  between  the 
parties,  and  several  mortgages  had  been  given,  which  were 
afterwards  paid  or  settled.  On  a  settlement  had  between  the 
parties  on  the  11th  February,  1873,  it  was  proved  that  the  plain- 
tiff had  paid  $50  to  the  defendant ;  and  the  defendant  intro- 
duced evidence  tending  to  show  that  this  money  was  paid- to 
him,  as  the  agent  of  one  Hollingsworth,  for  the  rent  of  a  tract 
of  land  which  the  plaintiff  had  cultivated  during  the  year  1872, 
"  though  there  M'as  no  evidence  that  said  Hollingsworth  had 
any  title  to  the  land,  or  any  right  to  claim  rent  for  it."  "  The 
plaintiff  then  proposed  to  show,  by  his  own  testimony,  that  said 
$50,  so  paid  by  him  at  the  time  of  said  settlement,  was  intended 
by  him  to  be  paid  on  the  mortgage  debt  then  due  and  unpaid  ;" 
and  the  court  allowed  him  to  testify,  against  the  objection  of 
the  defendant,  "  that  he  did  not  intend  to  pay  the  rent  of  the 
Hollingsworth  place,  but  intended  to  have  the  amount  appro- 
priated by  the  defendant  as  a  payment  on  the  mortgage.-'  To 
the  admission  of  this  evidence  an  exception  w'as  reserved  by  the 
defendant.  "  The  plaintiff  proposed  to  show  also,  by  his  ow^n 
testimony,  that  said  mortgage  was  given  for  a  usurious  con- 
sideration ;  and  he  testified,  against  the  objection  of  the  defend- 
ant, that  the  consideration  of  said  mortgage  was  $45,  less  twenty- 
five  per-cent.  interest  included  in  it."  The  defendant  excepted 
to  the  admission  of  this  evidence,  and  also  to  a  charge  given  by 
the  court  ex  mero  motu,  instructing  the  jury  that,  in  ascertain- 
ing the  amount  due  from  the  plaintiff  to  the  defendant,  they 
must  exclude  all  usurious  interest.  Exceptions  were  reserved 
by  the  defendant  to  several  other  rulings  of  the  court,  which 
require  no  notice ;  and  all  the  rulings  excepted  to  are  now  as- 
signed as  error, 

W.  D.  Bulger,  for  appellant. 

W.  H.  Barnes,  contra. 

STONE,  J. — In  this  case,  certain  payments  were  shown  to 
have  been  made  by  Rhodes  to  AVheless,  in  February,  1874. 
Wheless  testified,  that  Rhodes  had  rented  lands  from  him  as 
the  agent  of  Hollingsworth,  and  had  cultivated  them  during  the 
year  1873.  He  further  testified,  that  part  of  the  money  so  paid 
to  him  was  paid  and  applied  in  liquidation  of  Rhodes'  indebted- 
ness to  Hollingsworth  for  said  rent.  There  liad  been  other  in- 
debtedness from  Rhodes  to  Wheless,  and  the  contention  was,  on 
which  of  these  claims  the  payment  should  be  applied.  If  ap- 
plied to  the  claim  for  rent,  the  implications  are,  that  this 
would  leave  an  unpaid  balance   due   on    the  mortgage  from 
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Rhodes  to  Wifeless.  Tlie  plaintiff,  Rliodes,  was  allowed  to  tes- 
tify, against  the  objection  and  exception  of  the  defendant,  "  that 
he  did  not  intend  to  pay  the  rent  of  the  Ilollings worth  place, 
but  intended  to  have  the  amount  approj^riated  by  the  defend- 
ant as  a  payment  of  the  mortgage  to  Wheless."  In  this,  the 
Circuit  Court  erred.  In  a  contest  such  as  this,  which  includes 
inquiry  into  the  character,  intent,  motive,  and  purpose  of  the 
parties  to  the  suit,  neither  party  will  be  allowed  to  testify  as  a 
witness  to  any  secret  or  uncommunicated  intention  or  purpose, 
he  may  have  had  when  he  did  the  act.  Facts  may  be  laid 
before  the  jury,  and  verbal  or  written  intercommunications  are 
facts.  Declarations  made,  attending  acts,  and  explanatory  of 
them,  are  facts.  But  uncommunicated  intentions  are  not  the 
subject  of  proof.  The  jury  must  ascertain  these  from  the  facts 
and  circumstances. — Mobile  Life  Ins.  Co.  v.  WaU'er,  5S  Ala. 
290;  St^mau  v.  Marhs,  Ih.  608  ;  Herrimjv.  Slcagys,  02  Ala.  180. 

The  Circuit  Court  did  not  err  in  receiving  evidence  of  the 
usury.  It  tended  to  show  the  actual  debt  was  less  than  the 
papers  imported.  The  mortgage  being  of  chattels,  if  the  mort- 
gage debt  was  paid,  the '  mortgagee's  title  was  at  an  end. 
Where  there  is  no  debt,  there  is  no  mortgage. — HarrlMm  v. 
Hicks.,  1  For.  423;  Morrimn  v.  Judge.,  14  Ala.  182;  Geron  v. 
Germi.,  15  Ala.  558.  This  rule  does  not  obtain,  in  courts  of 
law,  as  to  lands. 

The  charges  asked  are  not  shown  to  have  been  in  writing, 
and  we  can  not  consider  them. 

Reversed  and  remanded. 


Martin  v.  Hall. 

Motion  for  Summary  Judgment  against  Constable  and  Sure- 
ties on  his  Ojficial  Bond. 

1.  DefictK  in  legal  proccxa ;  irheu  hot  avuihOdc  to  n^crr  for  fniJun 
to  exfciite. — When  an  fxecution,  or  venditioni  exixnton,  is  issued  by  com- 
petent authority,  and  is  regular  on  its  face,  a  sheriff  or  eonstable.  into 
whose  hands  it 'may  eonie  to  l)e  executeii,  "  is  justified  in  the  execution 
of  the  same,  whatever  may  be  the  defect  in  the  proceeding  on  which  it 
was  issued  "  (Code,  ^  3041 ) ;  consenuently,  he  can  not  set  up  such  defects 
in  excuse  for  his  failure  to  execute  the  process. 

2.  .Tndrjinent  In  nitnrhineut  cnxe;  hoir  affected  In/  irremiJnritles  In  jiro- 
ceedhnjx. — Defects  in  the  altidavit  for  an  attacliment,  an<l  irregularities  in 
the  i)rocoedings,  which  would  prove  fatal  on  error  or  ai>i)eal,  do  not  render 
the  judgment  void  ;  and  it  cannot  be  collaterally  impeached  on  accotmt 
of  such  ilefects  and  irregularities. 
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Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  H.  C.  Speake. 

This  was  a  motion  by  William  B.  Martin,  for  a  summary 
judgment  against  Thomas  C.  Hall  and  the  sureties  on  his  official 
bond  as  constable,  "  on  account  of  the  failure  of  said  Hall  to 
make  the  money  on  an  execution  in  his  hands  as  constable,  in 
favor  of  said  W.  B.  Martin,  and  against  Jacob  Houst,  issued  on 
the  2d  May,  1874,  by  J.  J.  St.  Clair,  justice  of  the  peace,  for 
824,  besides  85  costs  of  suit;  and  which,  hy  the  use  of  due 
diligence,  said  Hall  could  have  collected ;"  was  commenced 
before  a  justice  of  the  peace,  and  removed  by  certiorari  into 
the  Circuit  Court.  In  the  Circuit  Court,  the  plaintiff  filed  a 
complaint,  claiming  828,  with  interest  from  the  2d  May,  1874, 
and  five  per  cent,  damages  on  the  same,  for  the  failure  of 
said  Hall,  as  constable,  "  to  execute  an  order  of  sale  issued  on  a 
judgment  obtained  before  J.  J.  St.  Clair,  a  justice  of  the  .peace," 
^c.  The  order  of  sale  was  in  these  words:  "State  of  Ala- 
bama, Jackson  County.  To  any  constable  of  said  county : 
Whereas  W.  B.  Martin  sued  out  an  attachment  against  the 
estate  of  Jacob  Houts,  before  me,  J.  J.  St.  Clair,  a  justice  of 
the  peace  for  said  county,  which  was  duly  returned  levied  on 
one  bag  of  cotton ;  and  the  said  W.  B.  Martin  did,  on  the  4tli 
day  of  March,  1874,  obtain  a  judgment  against  said  Houts,  for 
the  sum  of  825 ;  and  it  appearing  to  the  satisfaction  of  the 
court  that  said  cotton  was  liable  foi*  the  satisfaction  of  said 
debt:  These  are  therefore  to  command  you  to  sell  said  cotton, 
or  so  much  thereof  as  will  be  of  value  sufficient  to  satisfy  said 
complaint  and  costs.  Given  under  my  hand,"  &c.  On  the 
trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  offered  in 
evidence  the  proceedings  in  his  said  attachment  suit  against 
Jacob  Houts,  showing  the  attachment,  with  affidavit  and  bond, 
judgment,  and  order  of  sale ;  ''  which  said  papers,  and  each  of 
them,  the  defendants  moved  to  exclude  from  the  jury  as  evi- 
dence, because  said  judgment  and  proceedings  are  void,  and 
imposed  no  legal  duty  on  the  constable  to  execute  them ;  1st, 
because  the  affidavit  for  the  attachment  did  not  state  the  amount 
of  money  due  to  the  plaintiff ;  2d,  l^ecause  said  affidavit  did 
not  aver  that  the  attachment  was  not  sued  out  for  the  purpose 
of  vexing  or  harassing  the  defendant;  3d,  because  there  was 
no  evidence  showing  that  the  defendant  had  any  notice  of  the 
levy  or  the  attachment  proceedings."  The  court  sustained  this 
motion ;  and  the  plaintiff  excepted,  and  took  a  nonsuit,  which 
he  now  moves  to  set  aside,  assigning  this  ruling  as  eri'or. 

Robinson  &  Bkown,  for  appellant. 

HuMKs  6c  Gordon,  contra. 
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SOMERVILLE,  J, — The  execution  issued  on  the  jii(]<;nient 
against  Ilouts  in  the  justice's  court,  and  the  other  paj)er>  con- 
nected witli  the  attachment  suit  brought  in  that  court  ])y  the 
appellant,  Martin,  were  improperly  excluded  as  evidence. 
Where  such  process  is  regular  on  its  face,  as  the  execution  here 
was,  and  is  issued  by  the  competent  authority,  a  sheriff  or  con- 
stable is  "justified  in  the  execution  of  the  same,  whatever  ukuj 
he  the  defect  in  tJte  lyroceedhuj  on  icIiicJi  it  was  ?',».•.>< >//y/."" — Code, 
1876,  §  3041.  The  attachment  proceeding  was  full  of  defects, 
which  would  have  proved  fatal  in  a  direct  proceeding;  but  the 
judgment  was  not  absolutely  void,  and  cannot,  therefore.  i)e 
collaterally  assailed.  —Barron  v.  Tart^  18  Ala.  (568.  It  was  the 
duty  of  the  constable  to  execute  the  process,  in  the  absence  of 
some  step  taken  by  the  defendants  to  arrest  it,  by  certiorari, 
appeal,  or  otherwise.  This  was  a  motion  against  the  constalde 
and  his  sureties,  for  failure  to  make  the  money  on  the  execu- 
tion, which,  it  was  alleged,  he  could  have  done  by  the  use  of 
due  diligence. 

The  court  erred  in  its  ruling  ;  and  the  judgment  is  reversed, 
and  the  cause  remanded. 


Burkett  v.  Munford. 

Bill    in  E(^uity  to  enforce   Vendor  s  Lien  on    Land ;    Cross- 
Bill  for  Rescission  of  Contract. 

1.  Arernwut  of  offer  or  rPoiUncsx  a  ltd  irilli/irfiif's><  to  con  n't/;  nhiti 
neressarif. — When  the  payment  of  the  purehase-nmiiey,  and  the  execu- 
ton  of  a  conveyance,  are  intended  to  he  concurrent  andc()ntenipuraneiiu.s 
acts,  either  party,  seeking;  a  specific  performance,  must  aver  his  reacH- 
ness  and  ahility  to  perform  at  tlie  af)pointed  time;  hut,  wiun  the  viMxlor 
executes  a  hond  con<Utioned  to  make  title  ireneraily,  and  tlie  i>nnliaser 
gives  his  note  or  notes  payal)le  on  a  day  certain,  tlie  payment  of  tlie 

Curchase-money  is  not  dependent  on  the  making  of  title;  and  in  a  hill 
y  the  vendor  to  enforce  the  payment  of  the  ]iurchase-m<'ney,  it  is  not 
necessary  that  he  shouM  aver  an  offer  on  his  part  to  convey,  or  his  readi- 
ness and  willingness  to  make  title. 

2.  Ri'Hci.iisioti  of  contract,  on  occount  of  <hfrct  in  titl>\ — ^^'hen  a  pur- 
chaser of  lands  lias  heen  placed  in  po.ssession  under  the  contract,  and 
retiiins  it,  the  contract  heing  free  from  fraud,  a  court  of  eiiiiity  will  init, 
at  his  instance,  rescind  the  contract  on  atrouiit  of  a  ilefect  in  the  vendor's 
title;  unless  it  is  clearly  shown  that  injury  must  result  to  him  from  an 
abandonment  of  the  possession, — as.  where  he  has  paid  a  part  of  the 
purcha.se-nioney,  or  has  made  valuahle  improvements,  ami  the  vendor  is 
insolvent. 

8.  Sfniie;  avcrtncnt  of  rctt(lor''i<  in.*olrrtici/. — An  averment,  in  a  hill  hy 
the  purchaser,  that  the  venilor  "has  not  ])roperty  in  Alahama,  or  else- 
where, within  the  knowledge  of  complainant,  except  his  interest  in  the 
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estate  of  P.,"  his  deceased  son,  the  value  of  which  is  not  stated,  is  not 
equivalent  to  an  averment  of  his  insolvency  ;  nor  would  a  <reneral  aver- 
ment of  his  want  of  property,  "  within  the  complainant's  knowledge," 
be  sufficient  in  any  case,  unless  accompanied  with  further  averments 
showing  all  necessary  diligence  to  ascertain  his  solvency  and  ability. 

4.  Same;  non-residence  of  vendor. — If  the  non-residence  of  the  vendor 
would,  in  any  case,  justify  a  rescission  of  the  contract  at  the  instance  of 
the  purchaser,  while  he  remains  in  possession,  it  can  not  be  made  a 
ground  of  relief,  when  both  of  the  parties  are  non-residents,  and  were 
when  the  contract  was  made. 

Appeal  from  the  Chancery  Court  of  Lawrence. 

Heard  before  the  Hon.  Thomas  Cobbs. 

The  original  bill  in  this  case  was  filed  on  the  3d  Februarj, 
18'^0,  by  Edward  W.  Munford,  against  Thomas  M.  Burkett 
and  T.  P.  Moore ;  and  sought  to  enforce  a  vendor's  lien  on  a 
tract  of  land,  for  the  balance  of  purchase-money  due  and  un- 
paid. The  land  contained  356.14  acres,  and  was  sold  by  said 
Munford  to  the  defendants,  at  the  price  of  S3,561.40,  by  con- 
tract entered  into  on  the  29th  January,  1876;  executing  to 
them  his  bond  for  title,  which,  after  describing  the  land,  and 
stating  the  stipulations  as  to  the  payment  of  the  purchase- 
money,  was  conditioned  as  follows  :  ''  Now,  if  the  sums  speci- 
fied as  due,  or  hereafter  to  fall  due,  shall  be  fully  paid,  and  if 
the  said  Munford  shall  thereupon,  by  deed,  alien  and  convey 
all  said  described  lands,  and  every  part  thereof,  to  said  T.  M. 
Burkett  and  T.  P.  Moore,  or  their  assignee  or  assignees,  or 
heirs,  in  fee  simple,  with  covenants  of  seizin  and  general  war- 
ranty, then  this  obligation  to  be  null  and  void."  Of  the  agreed 
purchase-money,  81,000  was  paid  in  cash  on  the  delivery  of 
the  title-bond ;  and  for  the  residue,  the  purchasers  executed 
their  four  promissory  notes,  each  for  8640.35,  payable  on  the 
1st  January,  1877,  1878,  1879,  and  1880,  respectively.  Pos- 
session of  the  land  was  delivered  to  the  purchasers  under  the 
contract,  and  Burkett  was  in  possession  when  the  bill  was  filed, 
having  bought  out  the  interest  of  said  Moore,  and  taken  an 
assignment  of  the  title-bond  to  himself.  When  the  bill  was 
filed,  two  of  the  notes  for  the  purchase-money  were  unpaid  in 
full,  and  a  balance  of  about  8400  was  unpaid  on  another ;  and 
these  notes  were  made  exhibits  to  the  bill.  All  of  the  parties 
resided  in  Tennessee  when  the  contract  was  made,  and  also 
when  the  bill  was  filed. 

A  demurrer  to  the  bill  was  filed  by  the  defendants  jointly ; 
and  the  bill  having  been  amended,  by  leave  of  the  court,  to 
obviate  an  objection  specially  assigned  as  ground  of  demurrer, 
Moore  made  no  further  defense.  Burkett  filed  a  demurrer  to 
the  bill  as  amended,  assigning  the  following  as  causes  of  de- 
murrer :  "  1st,  that  said  bill  does  not  allege  that  complainant 
is  able,  ready  and  willing,  to  make  title  to  said  lands,  on  paj- 
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ment  of  the  purchase-money ;  2d,  that  said  bill  does  not  offer  to 
make  title  to  the  said  lands,  on  payment  of  the  purchase-money  ; 
3d,  that  said  bill  does  not  allege  that  com])lainant,  before  he 
filed  liis  bill  in  this  case,  offered  to  make  title  to  said  lands  on 
payment  of  the  purchase-money."  He  also  filed  an  answer  to 
the  bill,  admitting  the  terms  of  the  contract  as  alleged,  but  de- 
nying that  the  complainant  had  any  title  to  the  land,  alleging 
that  the  true  state  of  the  title  was  as  follows : 

The  land  belonged  to  Paul  J.  Watkins,  deceased,  at  the  time 
of  his  death,  whose  daughter  the  complainant  liad  married  ;  and 
she  afterwards  died,  leaving  an  only  child,  l*aul  J.  Munford  ; 
and  on  the  subsequent  death  of  the  child,  leaving  his  father, 
the  complainant,  as  his  only  heir,  the  latter  became  the  admin- 
istrator of  his  estate.  A  bill  in  equity  was  filed  (at  what  time 
does  not  appear)  by  Thomas  Masterson,  as  the  administrator  of 
the  estate  of  said  Paul  J.  AVatkins,  against  the  heirs  and  distri- 
butees, for  a  settlement  and  distribution  of  the  estate ;  and  the 
complainant  in  this  suit  was  made  a  defendant  to  the  bill,  "as 
administrator  and  sole  heir  at  law  of  Paul  J.  Munford,  deceased." 
A  decretal  order  was  entered  in  said  cause,  in  January, 
1874,  appointing  coinmissioners  to  divide  all  the  lands  be- 
longing to  the  estate  which  were  incumbered  with  the  widow's 
dower,  into  four  parts  as  nearly  equal  as  j)ossible,  and  to  distri- 
bute them  by  lot  among  the  four  parties  in  interest,  the  com- 
plainant in  this  suit  .being  one  of  them,  and  to  ])lace  them  in 
possession  of  their  respective  portions.  This  decretal  order,  a 
copy  of  which  was  made  an  exhibit  to  the  defendant's  answer, 
further  declared  :  "  Said  portions  of  land  so  allotted  and  put 
in  possession  of  the  distributees,  are  to  be  and  remain  fully  sub- 
ject to  all  such  other  and  further  orders  and  decrees  of  the  court 
as,  in  the  opinion  of  the  court,  may  be  necessary  in  the  further 
administration  and  distribution  of  said  estate;  the  division  in  no 
way  to  interfere  with  the  full  power  of  this  court  over  said  lands, 
nor  any  title  to  the  same  to  be  vested  till  the  final  settlement  of 
the  estate,  by  the  payment  of  all  the  debts  thereof,  and  other 
liabilities,  and  the  proper  adjustment  of  any  inecpudities  in 
advancements,  or  j)artial  distribution  ;  it  being  the  purjiose  of 
the  court,  in  making  this  decree,  to  secure  ju-esent  homes  of  the 
lands  to  said  distributees,  but  not  in  any  way  to  prejudice  the 
rights  of  creditors  or  parties." 

The  answer  alleged,  that  said  complainant  was  placed  in  pos- 
session of  the  lands  involved  in  this  suit,  by  the  commissioners 
acting  under  this  decretal  order,  and  had  no  other  title  to  saifl 
lands  than  such  as  might  have  accrued  to  him  by  law  from  the 
estates  of  his  deceased  wife  and  child,  to  be  ascertained  and  set- 
tled by  the  final  decree  which  might  be  rendei'cd  in  said  chan- 
cery suit;  "that  said  estate  has  never  been  finally  settled,  and 
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no  one  can  tell  ^vhen  it  will  be  finally  divided,  said  canse  being 
still  pending ;  that  the  lands  belonging  to  said  estate  are  held  by 
the  heirs  as  tenants  in  common,  and  no  one  has  a  title  in  sever- 
alty to  any  portion  thereof ; "  that  taxes  have  accumulated 
against  the  lands,  pending  said  suit,  and  the  costs  of  adminis- 
tration are  yet  unpaid.  On  these  facts,  and  for  these  reasons, 
the  respondent  alleged  that  the  complainant  "  can  not  comply 
with  his  obligation  to  make  respondent  a  fee-simple  title  to  said 
lands  ;  "  that  he  had  erected  valuable  and  permanent  improve- 
ments on  the  lands,  and  had  paid  the  greater  part  of  the  pur- 
chase-money, "  and  has  been  ready  at  all  times  to,  pay  the 
balance  on  the  same  as  it  falls  due ;  that  he  knew  complainant 
could  not  comply  with  his  covenant  to  make  title  on  payment 
of  the  purchase-money,  and  [this]  is  the  only  reason  for  not  pay- 
ing the  balance  in  full ;  that  the  complainant  assured  him,  at 
the  time  of  the  purchase  of  said  lands,  that  he  would  be  able  to 
make  title  as  covenanted  for,  long  before  the  maturity  of  the 
last  note,  in  which  all  parties  have  been  honestly  mistaken. 
And  respondent  says,  that  he  is  ready,  able  and  willing  to  pay 
the  balance  owing  by  him  for  said  land,  whenever  complainant 
can  make  him  the  title  which  he  obligated  himself  to  make  on 
the  payment  of  the  purchase-money ;  that  the  said  complainant 
resides  in  the  State  of  Tennessee,  and  has  no  property  in  the 
State  of  Alabama,  or  elsewhere,  within  the  knowledge  of  re- 
spondent, except  the  interest  before  referred  to  in  the  estate  of 
said  Paul  J.  Munford,  deceased."  lie  therefore  prayed  that, 
as  to  these  matters,  his  answer  might  be  taken  as  a  cross-bill ; 
that  the  contract  might  be  i*escinded,  and  an  account  might  be 
taken  of  the  amount  of  purchase-money  paid  by  him,  and  of 
the  value  of  the  perraament  improvements  erected  by  him, 
charging  him  with  the  value  of  the  rents  during  his  possession  ; 
and  that  the  land  might  be  sold  for  the  satisfaction  of  the  bal- 
ance ascertained  to  be  due  him  on  such  accounting. 

The  chancellor  overruled  the  demurrer  to  the  original  bill, 
and  sustained  a  demurrer  to  the  cross-bill ;  and  his  decree  on 
the  demurrers  is  now  assigned  as  error. 

D.  P.  Lewis,  and  W.  P.  Chitwood,  for  appellant. 

E.  II.  Foster,  and  E.  W.  Mu^^FORD,  contra. 

BRICKELL,  C.  J. — It  has  been  adjudged  in  this  court,  that 
when  a  vendor  of  lands  executes  a  bond  to  make  title  generally, 
and  the  vendee  gives  his  note  or  notes  for  the  purchase-money, 
payable  on  a  day  certain,  in  a  bill  to  enforce  the  lien  for  the 
payment  of  the  purchase-money,  it  is  not  necessary  the  vendor 
should  aver  that  he  has  offered,  or  his  readiness  and  willingness 
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to  make  title.  The  payment  of  tlie  purchase-money  is  not  de- 
pendent on  tlie  making  of  title;  until  it  is  paid,  there  is  no  duty 
resting  on  the  vendor,  of  which  the  vendee  can  demand  per- 
formance. The  principle  is  one  of  general  and  frequent  ap- 
plication, that  when  money  is  to  he  paid  at  an  appointed  time, 
and  the  day  of  payment  is  to  happen,  or  may  happen,  before 
the  thing  which  is  the  consideration  of  the  payment  of  the 
money  is  to  be  performed,  the  performance  of  tlie  thing  is  not  a 
condition  precedent  to  the  right  to  demand  the  money. — Geoiye 
V.  Stockton^  1  Ala.  136;  Chapman  v.  Chunn^  5  Ala.  397  ;  Mc- 
Lemore  v.  Mahso?i,  20  Ala.  137;  May  v.  Lewis,  22  Ala.  640; 
Teague  v.  Wade,  59  Ala.  369 ;  Broughtmi  v.  Mitchell,  64  Ala. 
210. 

"When,  however,  as  in  McKleroy  v.  Ivlayie,  34  Ala.  78,  the 
contract  of  purchase  is  founded  on  mutual  and  concurrent  con- 
ditions— when  the  payment  of  the  purchase-money,  and  the 
execution  of  the  stipulated  conveyance,  are  intended  to  be  con- 
current and  contemporaneous  acts,  each  party  bound  on  his  part 
to  perform  at  the  same  time;  the  bill  of  the  vendor,  to  enforce 
the  lien,  so  far  partakes  of  the  character  of  a  bill  for  s})ecific 
performance,  that  he  must  aver  his  readiness  and  ability  to  per- 
form on  his  part  at  the  appointed  time,  or  the  vendee  is  not 
placed  in  default.  The  bond  executed  to  the  appellants  stipu- 
lates, generally,  for  the  making  of  title,  on  the  payment  of  the 
purchiise-money ;  and  the  bill,  in  its  averments,  is sutticient,  un- 
der our  former  decisions,  without  averring  the  readiness  and 
ability  of  the  vendor  to  make  title  when  the  purchase-money  is 
paid. 

2.  It  is  evident,  from  the  allegations  of  the  cross-bill,  that 
there  is  no  fraud  or  misrepresentation  imputable  to  the  vendor. 
The  condition  of  the  title  was  known  to  the  vendees ;  and  what- 
ever of  doubt  may  rest  on  it,  each  party  sup})0Fed  would  have 
been  removed  before  the  time  appointed  for  full  and  tinal  pay- 
ment of  the  purchase- money.  The  vendees  were  let  into  im- 
mediate possession,  and  have  since  retained  and  enjoyed  it, 
without  hindrance  or  molestation.  When  a  contract  of  pur- 
chase is  free  from  fraud,  we  know  of  no  authority — there  is 
none  certainly  in  the  decisions  of  this  court — which  will  justify 
a  court  of  equity  in  interposing,  at  the  instance  of  the  vendee, 
to  rescind  the  contract,  because  of  the  vendor's  want  of  title,  or 
because  the  title  is  defective,  while  he  retains  possessum  of  the 
land,  taking  the  benefit  of  the  contract ;  unless  it  is  clearly 
shown  that  injury  must  result  to  him  from  the  abandonjuent 
of  the  possession.  When  he  has  paid  part  of  the  })urchase- 
money,  or  has  made  valuable  improvements,  if  the  vendor  is  in- 
solvent, the  vendee  may,  for  his  own  indemnity,  hold  the  pos- 
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session,  and  claim  a  rescission,  because  the  vendor  can  not  make 
the  title  he  had  bound  himself  to  make. 

But  the  cross-bill  does  not  aver  the  insolvency  of  the  vendor, 
if  it  is  conceded  that  it  discloses  real  and  substantial  defects  in 
the  title.  The  only  averment  is,  that  he  "  has  not  property 
in  the  State  of  Alabama,  or  elsewhere,  within  the  knowledge 
of  respondent,  except  the  interest  before  referred  to,  in  the  es- 
tate of  Paul  J.  Munford,  his  son."  This  is  obviously  far  from 
an  averment  of  the  insolvency  of  the  vendor.  The  value  of  the 
interest  of  the  vendor  in  the  estate  of  his  son  is  not  averred,  nor 
is  it  denied  that  it  is  of  ample  value  to  indemnify  the  vendees, 
if  the  title  should  iinally  prove  defective,  and,  in  consequence, 
injury  should  result  to  them.  Nor  can  a  mere  general  aver- 
ment, that  the  vendees  have  not  knowledge  that  the  vendor 
has  property  sufficient  to  respond  to  them,  be,  in  any  case,  accepted 
as  an  averment  of  the  inability  of  the  vendor  to  respond  in 
damages,  or  of  his  insolvency.  It  may  be,  they  have  not  been 
diligent  in  their  inquiries  as  to  his  ability  and  solv^ency,  and 
have  not  acquired  the  knowledge  which  they  could  have  ac- 
quired. It  is  not  on  general,  indefinite,  and  vague  allegations, 
that  a  court  of  equity  will  intervene  to  rescind  contracts  fairly 
and  deliberately  made. 

If  the  residence  of  the  vendor  without  the  State  would,  in 
any  event,  justify  the  court  in  entertaining  a  bill  for  the  re- 
scission of  the  contract,  while  the  vendees  remain  in  possession, 
it  is,  in  this  case,  no  good  cause  or  reason  for  interference.  The 
vendor  was  known  to  reside  without  the  State,  when  the  con- 
tract was  made.  Then  and  now,  he  and  the  vendees  were  and 
are  resident  citizens  of  the  State  of  Tennessee  ;  and  it  was  not 
in  the  contemplation  of  either  that  remedies  against  him  for  a 
breach  of  his  contract  would  be  here  pursued. — Griggs  v. 
Woodrvff^  14  Ala.  9.  Under  the  facts  of  the  case  as  shown  by 
the  cross-bill,  a  court  of  equity  can  not  be  active  in  rescinding 
the  contract  of  purchase,  if  there  be  defects  in,  or  doubts  rest- 
ing on  the  title,  but  must  leave  the  vendees  to  their  legal  rights. 
Bech  V.  Simmons,  7  Ala.  71 ;  Duncan  v.  Jeter,  5  Ala.  604 ; 
Lang  v.  Brmvn,  4  Ala.  622 ;  Paries  v.  Brooks,  16  Ala.  529 ; 
Read  v.   Walker,  18  Ala.  323  ;  Gatmer  v.  Leverett,  32  Ala.  410. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  is 
affirmed. 

Vol.  lxx.  . 
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Sirnms  v,  Kelly. 

Bill  in  Equity  hy    ^^i/e,  for  Cancellation  of  3fm'tga(je  on 
Lands  claimed  as  her  Statutory  Estate. 

1.  Ante-nuptial  (leedTonv*'i/i)ig to  nifc  llfe-istatc  hi  lands,  irith  rerrrsioii 
tohu»band. — Under  an  ante-nui)tial  deed,  by  which  the  granttjr  conveys 
to  his  intended  wife  a  life-estate  in  lands,  with  reversion  to  himself,  with- 
out any  words  exi'ludiiig  his  marital  rifihts,  the  wife's  interest  becomes, 
on  her  marriage,  a  statutory  separate  estate;  and  although  the  husband 
is  entitled,  as  her  trustee,  to  receive  the  rents  and  i)rofits  without  liabihty 
to  account,  the  life-estate  is  not  his  property. 

2.  Conreijanre  or  mortgage  of  rvife^a  statntorg  propertg  for  husband' » 
debts. — A  mortgage  or  absolute  conveyance  by  husband  and  wife,  of  lands 
belonging  to  the  wife's  statutory  estate,  as  security  for  the  husband's 
debts,  or  in  payment  of  his  debts,  is  a  nullity. 

Appeal  from  the  Chancery  Court  of  Lawrence. 

Heard  before  the  Hon.  H.  C.  Speakk. 

The  bill  in  this  case  was  tiled  on  the  27th  September,  1S78, 
by  Mrs.  Mollie  F.  Sirams,  the  wife  of  Edgar  T.  Simms,  against 
her  said  husband  and  one  Terence  Kelly ;  and  sought  the  can- 
cellation of  a  conveyance  of  lands  by  complainant  and  her  hus- 
band to  said  Kelly,  so  far  as  it  affected  the  com])lainant's  es- 
tate in  said  lands,  on  the  ground  that  her  interest  therein  was  a 
statutory  estate,  and  that  the  consideration  of  the  conveyance  to 
Kelly  was  the  payment  or  security  of  her  husband's  debts. 
The  complainant  claimed  a  life-estate  in  the  lands  under  a  con- 
veyance by  her  said  husband,  dated  April  -ith,  1876,  which  was 
made  an  exhibit  to  the  bill.  This  conveyance,  after  reciting 
that  a  marriage  was  soon  to  be  solemnized  between  the  grantor 
(Edgar  T.  Simms )  and  the  grantee  (Mollie  F.  DeGraffenreid), 
in  consideration  of  the  promise  of  nuirriage  and  its  consum- 
mation, conveyed  the  lands,  sui)ject  to  a  mortgage  in  favor  of 
one  McDonald,  "to  the  said  Mollie  F.  DeGraffenreid,  for  the 
term  of  her  natural  life,  and  no  longer;  and  upon  the  death  of 
the  said  Mollie  F.  DeGraffenreid,  the  lands  hereby  conveyed 
are  to  revert  to  the  said  Edgar  F.  Simms,  his  heirs  and  assigns 
forever.'"  This  conveyance  was  admitted  to  record,  on  the  day 
of  its  date,  on  the  acknowledgment  of  the  grantor;  and  it  was 
delivered  to  the  grantee  before  the  marriage  was  solemnized. 
The  deed  of  said  Simms  and  wife  to  Kelly  was  dated  January 
16,  1877,  and  recited  the  present  payment  of  si, (MM*  as  its  con- 
sideration ;  was  attested  bv  two  witnesses,  one  of  whom  was  the 
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clerk  of  the  Circuit  Court,  and  was  acknowledged  by  both  of 
the  grantors  before  said  clerk,  on  the  day  of  its  date ;  the  cer- 
tificate of  acknowledgment  stating  that  Mrs.  Simms,  "  being 
examined  separate  and  apart  from  her  husband,  touching  her 
signature  to  the  said  conveyance,  acknowledged  that  she  signed 
the  same  of  her  own  free  will  and  accord,  and  without  fear, 
constraint,  or  persuasion  of  her  husband."  On  the  day  this 
conveyance  was  executed  and  delivered,  Kelly  executed  and  de- 
livered to  said  E.  T.  Simms  another  instrument  in  writing, 
which,  after  reciting  the  conveyance  of  the  lands  to  Kelly, 
proceeded  thus :  "  Xow,  I  hereby  bind  myself,  my  heirs 
and  assigns,  forever,  and  it  enters  into  the  sale  of  said  lands 
to  me  by  said  E.  T.  and  M.  F.  Simms,  that  if  the  said  E.  T. 
Simms  shall  pay  me  one  thousand  dollars,  at  any  time  within 
twelve  months  from  date,  I  hereby  bind  myself  to  re-convey 
said  lands  to  said  E.  T.  andMollie  F,  Simms,  or  either  or 
both  of  them,  as  said  E.  T.  Simms  may  direct,  immediately 
on  the  payment  of  said  sum ;  and  no  rent  is  to  be  charged 
the  present  year,  and  E.  T.  Simms  is  to  retain  the  possession 
of  said  lands."  The  bill  alleged  that  these  two  instruments 
were  parts  of  one  and  the  same  transaction,  and  were,  in  legal 
effect  and  intention,  a  mortgage  for  tlie  security  or  payment  of 
the  husband's  debts;  that  the  only  consideration  was  debts  of 
said  E.  T.  Simms  to  the  amount  of  $1,000,  due  to  said  Kelly, 
or  assumed  and  paid  by  him;  and  that  the  complainant,  at 
the  time  she  signed  said  conveyance,  was  mentally  and  phys- 
ically incapable  of  binding  herself  by  any  valid  contract, 
being  greatly  debilitated  from  long  sickness,  and  under  the 
influence  of  opiates  and  stimulants.  On  these  allegations, 
the  bill  prayed  that  the  conveyance  to  Kelly,  so  far  as  it 
purported  to  convey  the  complainant's  interest  in  the  lands, 
might  be  declared  inoperative  and  void ;  that  Kelly  might 
be  recpiired  to  restore  the  possession  of  the  lands  to  her,  and 
to  account  for  the  rents  and  profits  while  in  his  possession  ;  and 
for  general  relief. 

A  decree  jr?7'0  cwj/^.s.S'O  was  entered  against  E.  T.  Simms;  and 
his  deposition  being  taken  on  behalf  of  the  complainant,  he 
testified  to  the  principal  facts  stated  in  the  bill.  Kelly  an- 
swered the  bill,  and  admitted  all  its  material  allegations,  except 
as  to  the  complainant's  capacity  and  condition  when  she  signed 
and  acknowledged  the  conveyance  to  him ;  and  he  also  denied 
that  the  two  instruments  were  in  legal  effect  a  mortgage,  or 
were  intended  so  to  operate.  He  insisted  that  the  ante-nuptial 
conveyance  created  in  the  complainant  an  equitable  estate,  and 
not  a  statutory  estate,  and  that  she  had  full  power  to  convey 
this  estate  as  by  deed  it  was  conveyed  to  him  ;  and  he  demurred 
to  the  bill  for  want  of  equity,  on  this  ground. 
Vol.  i-xx. 
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The  cliancellor  lield,  on  tlie  autliority  of  McMillan  7\  Peu- 
cocTc.  57  Ala.  157,  that  tlie  ante-miptial  clee<i  would  have  con- 
veyed to  the  complainant  a  separate  estate  at  coinnion  law, 
without  the  aid  of  the  statute,  and  therefore  did  not  create  in 
lier  a  statutory  estate;  but  he  overruled  the  demurrer,  on  ac- 
count of  the  allegations  of  the  bill  as  to  the  complainant's  men- 
tal and  j)hy8ical  condition  when  she  joined  with  her  husband  in 
tlie  execution  of  the  deed  to  Kelly ;  and  on  final  hearing,  on 
pleadings  and  proof,  holding  that  these  allegations  were  not 
proved,  he  dismissed  the  bill.  His  construction  of  the  ante- 
nuptial deed,  and  his  iinal  decree,  are  now  assigned  as  error. 

Tnos.  M.  Peters,  and  Wm.  Cooper,  for  appellant. 

Clark  ife  Harris,  contra. 

STOXE,  J. — The  ante-nuptial  conveyance  made  l)y  Edgar 
T.  Simms  to  Miss  DeGraffenreid  contains  no  words  which  ex- 
clude the  marital  rights.  It  was  executed  and  delivered  while 
the  grantee,  the  appellant  in  this  cause,  was  a  fernme  mie,  and 
conveyed  to  her  a  life-estate,  with  reversion  t(j  the  grantor. 
She,  consequently,  became  and  was  a  life-tenant  of  tlie  free- 
hold when  she  became  the  wife  of  Dr.  Simms.  This  l)rings 
her  title  to  the  land  in  controvers}' directly  within  the  influence 
of  the  constitution,  and  of  sections  2505  and  SoOO  of  the  Code 
of  1876.  It  is  property  which  was  held  bv  her  previous  to  the 
marriage.  By  the  marriage,  the  proj)erty  vested  in  her  hus- 
band as  her  trustee,  but  not  as  property  in  him.  His  right  to 
manage  and  control  her  proj)erty,  his  exemption  from  liability  to 
account  with  the  wife,  her  heirs  or  legal  representatives,  for  the 
rents,  income  and  profits,  do  not,  as  once  supposed,  coiistitute 
property;  for  he  may  be  removed  from  the  trust,  and  from  all 
right  to  manage  and  control  the  j)roperty,  or  its  income  and 
profits,  if  he  abuse  the  trust  reposed  in  him.  So,  if  the  wife 
survive  the  husband,  her  right  to  manage  and  control  her  es- 
tate, and  to  administer  its  income  and  profits,  becomes  as  absolute 
as  if  she  had  never  married. — J^ee  i\  Tannenhanm,iS'2  Ala.  5(>1. 
It  is  a  mistake  to  suppose  that,  by  marriage,  her  husband  ac- 
quires a  life-estate  in  the  wife's  property.  On  this  false  assuni])- 
tion,  the  argument  was  made,  and  seems  to  Jiave  convinced  the 
chancellor,  that  because  the  deed  made  by  Dr.  Simms  to  Miss 
De(Traffenreid  purported  to  convey  only  a  life-estate,  and  be- 
cause by  the  marriage,  which  the  deed  contemplated,  that  life- 
estate  would  and  did  re-vest  in  Simms.  the  grantor,  the  deed  it- 
self could  have  only  an  e(|uital)le  o])eration,  and  vested  no  le- 
gal title  in  the  grantee,  n  e  have  shown  above  that  the  pre- 
mise is  unsound.     The  conclusion  is  equally  untenable. 
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The  land  being  the  statutory  separate  estate  of  Mrs.  Sinirns, 
her  conveyance  in  payment  of,  or  security  for  the  debt  of  her 
liusband,  was  inoperative,  and  a  nullity. —  Williams,  Birnie  <j& 
Co.  V.  Bass,  57  Ala.  487;  Shulman  v.  Fitzpatrick,  62  Ala.  571; 
Boyleston  v.  Farrior,  64  Ala.  564.  The  relief  prayed  by  the 
bill  ought  to  have  been  granted,  so  far  as  the  life-estate  of  Mrs. 
Simms  is  concerned.  From  any  thing  shown  tons,  Dr.  Simms' 
reversion  in  the  lands  passed  by  his  deed. 

Questions  will  arise  about  rents,  and  possibly  some  other 
matters,  which  may  not  be  before  us  in  all  their  bearings.  We 
will  not  attempt  to  render  a  final  decree. 

Reversed  and  remanded. 


McCalley  v,  Robinson's  Adm'r. 

Petition  for  Sale  of  DecedenCs  Lands,  for  Payment  of  DehU. 

1.  Conclusiveness  of  judgment  as  bar. — The  judgment  of  a  court  of 
competent  jurisdiction  is  conclusive  on  parties  and  privies,  as  to  all  facts 
or  issues  actually  decided,  or  necessarily  involved ;  but  the  trial  must 
have  been  on  the  merits  of  the  cause,  and  the  fact  must  have  been 
directly  and  distinctly  put  in  issue,  the  estoppel  not  extending  to  facts 
which  are  merely  collateral. 

2.  Same ;  application  to  sell  lands  for  payment  of  debts,  decree  dis- 
missing petition. — On  application  Vjy  an  administrator  to  sell  lands  for  the 
payment  of  debts,  it  being  proved  or  admitted  that  there  are  no  personal 
assets,  a  decree  dismissing  the  petition  on  the  merits  is  necessarily  con- 
clusive against  the  validity  of  the  claims  asserted  as  debts,  and  is  a  bar 
to  another  petition  subsequently  filed  by  him  for  the  same  purpose,  no 
change  in  the  status  of  the  estate  being  shown. 

Appeal  from  the  Probate  Court  of  Madison. 

Tried  before  the  Hon.  William  Riciiakdson. 

In  the  matter  of  the  estate  of  Emeline  Robinson,  deceased, 
on  the  application  of  George  Meyer,  the  administrator  de  bonis 
non,  for  an  order  to  sell  lands  for  the  payment  of  debts.  The 
application  wa<s  contested  by  Alfred  McCalley,  who  was  in  pos- 
session of  the  land,  claiming  it  as  sole  devisee  under  the  dece- 
dent's will.  The  appeal  is  sued  out  by  McCalley,  who  here 
assigns  as  error  the  judgment  of  the  court  overruling  a  plea  of 
res  adjudlcata  filed  by  him,  the  decree  granting  an  order  of 
sale  as  prayed,  and  other  matters. 

Walker  &  Shelby,  for  appellant. — The  judgment  on  the 
former  petition  was  conclusive.     The  parties  were  the  same, 
Vol.  lxx. 


1881.]  OF  ALABAMA.  433 

[McCalley  V.  Robinson's  Adm'r.] 

and  the  ksue  the  same;  the  cause  was  tried  on  its  merits,  and 
the  same  evidence  was  admissible  in  support  of  each  petition. 
Freeman  on  Judgements,  §§  252-GO,  and  cases  cited ;  Wells  on 
Res  Adjudicata,  ^  10,  p.  6.  That  the  decrees  of  the  Probate 
Court  are  governed  by  the  same  rules,  as  to  their  conclusiveness 
and  finality,  see  Freeman  on  Judgments,  §  319  «,  and  numerous 
cases  cited  in  note. 

Brandon  &  Jones,  contra. 

SOMERVILLE,  J.— This  is  an  application  for  the  sale  of 
lands  for  the  payment  of  debts,  filed  by  the  appellee,  as  admin- 
istrator of  the  estate  of  Emeline  Robinson,  deceased.  The 
proceeding  is  resisted,  principally,  on  two  grounds :  first,  that 
the  matters  in  controversy  are  res  adj ud Icata  /  seeond^  that  the 
evidence  fails  to  prove  that  there  are  any  debts  against  the 
estate. 

In  8U})port  of  the  plea  of  former  recovery,  the  defendant  in 
the  proceeding,  who  is  the  appellant  in  this  court,  introduced 
the  record  and  proceedings  of  the  Proljate  Court  dismissing  a 
similar  application,  filed  by  the  administrator,  but  a  few  weeks 
previous.  The  two  applications  were  tiled  by  the  saine  peti- 
tioner, praying  the  sale  of  the  same  land,  for  the  same  purpose. 
The  record  shows  that  the  second  application  was  filed  upon  the 
9th  of  April,  1878,  which  was  more  than  three  years  after  the 
death  of  the  deceased. 

The  rule,  in  such  cases,  is,  that  the  judgment  of  a  court  of 
competent  jurisdiction  is  conclusive,  on  })arties  and  privies,  as 
to  all  facts  or  issues  actually  decided,  or  necessarily  involved. 
The  trial  must,  of  course,  l)e  on  the  merits  of  the  cause  under 
consideration,  and  the  judgment  i-endered  is  conclusive  only  as 
to  facts  directly  and  distinctly  put  in  issue,  and  a  finding  of 
which  is  necessary  to  uphold  the  judgment.  The  doctrine  of 
estoppel  does  not  extend  to  facts  which  are  merely  collateral, 
and  were  not  directlyin  issue  in  the  former  suit. —  Freeman  on 
Judgments,  §  257;  McDonald  v.  MohUe  Life  Ins.  Co., 
65  Ala.  358.  ' 

The  pleadings  and  evidence  show  that  the  debt  claimed  by 
the  petitioner  was  put  in  issue  in  both  proceedings.  The  insuf- 
ficiency of  personal  assets  was  clearly  proved,  there  being  none. 
The  dismissal  of  the  ap})lication  was,  therefore,  necessarily  a 
finding  against  the  existence  of  the  debts  alleged  to  be  due  l)y 
the  deceased.  The  plea,  we  think,  was  good,  and  the  Probate 
Court  erred  in  not  so  holding. — Wells'  Res  Ad'/xdicata, 
U  42«,  427. 

This  case  does  not  come  within  the  rule  laid  down  by  this 
court  in  Ford  v.  Ford, -At  last  term. — 68  Ala.  141.  We  under- 
28 


434:  SUPKEME   COUKT  [Dec.  Term, 

[Kennon  v.  Wright,  Frazier  &  Co.j 

stand  it  to  be  there  held,  that  a  judgment  rendered  upon  an 
application  of  this  character  is  conclusive  only  of  the  status  of 
an  estate  at  the  time  of  its  rendition.  Tlie  personal  assets  may 
be  diminished,  lost  or  destroyed,  without  the  faiilt  of  the  ad- 
ministrator ;  or  other  claims  may  be  presented,  within  the 
eighteen  months  allowed  by  law,  not  before  brought  to  the 
knowledge  of  the  administrator.  But  there  is  no  evidence  of 
any  such  change  in  the  status  of  the  decedent's  estate  in  either 
of  tliese  I'espects.  It  is,  in  fact,  shown  to  be  the  same  at  the 
time  each  application  was  filed  and  each  trial  was  had. 

It  is  unnecessary  to  decide  the  other  questions  raised  by  the 
record,  as  the  point  here  decided  is  fatal  to  the  case  of  appellee 
in  the  lower  court. 

The  judgment  of  the  Probate  Court  is  reversed,  and  this 
court,  rendering  the  judgment  which  the  Probate  Court  ought 
to  have  rendered,  hereby  decrees  that  the  application  of  the 
appellee  be  dismissed,  at  his  own  costs. 


Kennon  r,  AVrigiit,  Frazier  &  Co. 

£ill  in  Equity  hy  Heirs,  for  Account  and  Discovery  as  to 
Crops  raised  on  their  Lands,  received  and  sold  hy 
Purchaser. 

1.  Statiitorj/  lien  on  crojjs. — The  statutory  lien  on  crops  grown  on 
rented  hxnds  attaclies  only  when  the  relation  of  landlord  and  tenant  ex- 
ists (Cole,  §§  341)7  et  s'^f].),  and  not  where  there  is  an  implied  lialjility  for 
use  and  occupation,  or  wiiere  one  of  several  tenants  in  connnon  occupies 
and  cultivates  the  entire  i)remises. 

2.  Ih'hteihi  Iff  hindlord,  ar/ainnf  purchaser  of  rrojis. — When  such  statu- 
tory lien  exists,  the  remedy  of  the  hxndlord  against  a  piu-chaser  who, 
having  notice  of  tlie  lien,  receives  and  converts  the  crop,  is  by  special 
action  on  the  case;  antl  he  can  not  maintain  a  hill  in  equity,  when  it  is 
not  shown  that  the  reme<ly  at  law  is  inadequate. 

3.  f'rops  raised  on  lauds  of  tenants  in  common,  bj/  hnshand  of  one  of 
them. — Where  the  hus)>and  occupies  and  cultivates  lands  which  belong 
to  his  wife  and  her  brothers  and  sisters  as  tenants  in  common,  no  trust 
or  equity  attaches  to  the  croi)s  after  he  has  gathered  and  sold  them,  as  in 
favor  of  the  otlier  tenants  in  common,  whicli  they  can  assert  against  the 
l)Urchaser. 

Ai'PKAL  from  the  Chancery  Court  of  Bullock. 

Heard  before  the  Hon.  Jonx  A.  Fost?:u. 

The  bill  in  this  case  was  filed  on  the  4th  October,  1880,  by 
Charles  A.  Kennon  and  others,  children  and  heirs  at  law  of 
Mrs.  Martha  B.  Kennon.  deceased,  against  Thomas  Millsap,  the 
Vol.  lxx. 
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partners  coinposin<;  the  firm  of  Wright,  Frazior  it  Co..  and 
several  other  ])erson8 ;  and  souglit  a  discovery  and  account  of 
the  crops  raised  on  a  certain  tract  of  hmd  in  paid  county,  durin<i; 
the  years  1877  and  1878.  wliicli  Mere  alleged  to  have  been 
received  and  sold  by  said  Wright,  Frazier  S:  Co..  and  the  j)ro- 
ceeds  converted  to  their  own  use.  The  tract  of  land  belonged 
to  Mrs.  lyfartha  B.  Kennon  during  her  coverture  vvith  liichard 
AV.  11.  Kennon,  and  were  held  as  her  statutory  estate.  Mrs. 
Kennon  died,  intestate,  in  August,  1875;  and  her  said  husband 
died  in  August,  1877.  After  the  death  of  Mrs.  Kennon,  her 
liusband  continued  to  reside  on  the  lands,  with  his  children, 
and  cultivated  them;  and  in  March,  1877,  being  indebted  to 
Wright,  Frazier  &  Co.  for  advances  made  during  former  years, 
and  desiring  to  procui-e  additional  advances  during  the  year 
1877,  he  executed  a  mortgage  conveying  to  them  his  entire 
crop  of  that  year,  with  certain  personal  property,  to  secure  the 
payment  of  such  indebtedness  and  advances.  On  the  death  of 
said  Kennon  during  the  year,  Thomas  Millsap.  who  had  married 
one  of  his  daughters,  took  ])ossession  of  the  land,  continued  the 
cultivation  of  the  cro])s,  gathered  then),  and  delivered  them  to 
said  Wright,  Frazier  A:  Co..  to  be  a[)plied  in  payment  of  the 
mortgage  del)t,  and  advances  which  he  had  received  from  them. 
The  crops  were  sold  by  Wi-ight,  Frazier  A:  Co.,  with  the  per- 
sonal proj)erty  conveyed  by  the  mortgage,  and  the  proceeds  ap- 
plied on  the  debts  mentioned,  leaving  a  l)alance  unpaid.  The 
lands  were  again  cultivated  by  ^fillsap  during  the  year  1878; 
and  in  order  to  obtain  additional  supplies  during  the  year,  as 
well  as  to  secure  the  uiij)aid  balance  of  the  old  debt,  he  exe- 
cuted to  Wright,  Frazier  cV:  Co.  a  crojvlien  note  and  mortgage. 
The  crops  raised  during  the  year  187^  were  also  delivered  to 
said  Wright,  Frazier  A:  Co..  who  sold  them,  and  applied  the 
proceeds  as  a  partial  payment  on  their  debt :  and  in  their  answer 
to  the  bill  tiiey  stated  particularly  all  the  items  relating  to  these 
matters  of  accounts.  Afillsaji.  in  his  answer,  alleged  that  he  so 
took  possession  and  cultivated  the  lands  in  right  of  his  wife's 
interest,  and  for  the  protection  and  l)enetit  of  the  complainants, 
who  were  then  infants,  and  who  were  supported,  educated  and 
clothed  by  him.  during  the  years  he  so  cultivated  the  lands, 
partly  with  the  moneys  obtained  by  him  on  the  credit  of  the 
crops,  and  ])artly  with  his  prixate  means;  and  he  aske<l  that  his 
answer  might  be  taken  as  a  cross-bill,  that  an  account  might  be 
taken  of  these  matters,  and  that  the  com|)lainants'  indebtedness 
to  him  migUt  be  set  oif  against  his  liability  to  them  on  account 
(»f  the  rent  of  the  lands,  or  the  crojis  raised  thereon.  As  to 
these  matters.  Wriirht.  Frazier  A:  Co.  adopted  the  answer  of 
Millsap.  On  the  tiling  of  Afillsap's  answer,  the  coiii|»laiiiants 
entered  of  record  a  waiver  t>f  all   right  to  relief  again.«-t   him. 


436  SUPREME   COURT  [Dec.  Term, 

[Kennon  v.  Wright,  Frazier  &  Co.] 

saying  that  they  elected  not  to  charge  him  with  any  thing 
whatever.  The  cause  being  then  submitted  on  bill  and  answer, 
with  the  exhibits  thereto,  the  chancellor  dismissed  the  bill ;  and 
his  decree  is  now  assigned  as  error. 

Arringtox  &  MoRRissErr,  for  appellants. 

N.  B.  Feagin,  and  J.  T.  Normak,  contra. 

BRICKELL,  C.  J. — The  relation  existing  between  the  ap- 
pellants and  Mrs.  Millsap  was  that  of  tenants  in  common  of 
the  lands  on  which  the  crops  were  grown.  As  husband  and 
trustee,  Millsap  was  entitled  to  the  possession,  and  bound  to 
the  management  and  control  of  the  wife's  lands,  taking  the 
rents  and  profits,  without  liability  to  account  to  the  wife,  or 
her  representatives.  Having  taken  possession,  used  and  occu- 
pied the  entire  premises,  a  liability  to  account  to  the  co-tenants 
of  the  wife,  for  their  respective  shares  of  the  rents  and  profits, 
it  may  be  rested  upon  him.  The  possession  not  having  been 
taken,  the  use  and  occupation  not  being  acquired,  or  continued, 
by  contract,  no  lien  on  the  crops  grown  on  the  premises  would 
result  to  the  co-tenants.  The  lien  given  by  the  statute  attaches 
only  when  the  relation  of  landlord  and  tenant  exists. — Tucker 
V.  Adams,  59  Ala.  254.  If  such  lien  had  existed,  the  remedy 
against  a  purchaser  from  the  tenant,  Avho,  with  notice  of  it, 
removed  and  converted  the  crops,  is  by  an  action  on  the  case, 
and  not  by  bill  in  equity,  no  fact  or  circumstance  being  averred, 
rendering  the  remedy  at  law  inadequate. — Hussey  v.  Peebles, 
53  Ala.  432. 

Xor  is  there,  as  seems  to  be  supposed  l)y  the  draughtsman  of 
the  bill,  any  trust,  or  equity,  attaching  to  the  crops  grown  on 
the  lands,  resulting  from  the  fact  that  tlie  lands  were  held  in 
common,  or  because  the  legal  estate  resided  in  the  appellants 
and  Mrs.  Millsap.  When  the  crops  were  severed  from  the 
freehold,  and  removed  from  the  premises,  title  to  them  in  Mill- 
sap was  complete,  and  his  power  of  disposition  was  not  fettered 
by  any  trust  or  equity  resting  in  the  appellants. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  is 
affirmed. 

Vol.  lxx. 
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Donegan's  Adm'r  i\  Hentz. 

Bill  in  Equity  hy  Assignee,  to  enforce    Vendor\s  Lien  on 

Ldnd. 

1.  Vendor's  lien;  waiver  of. — When  the  vendor  executes  a  convey- 
ance of  the  land  to  the  purchaser,  and  accepts  a  distinct  and  separate 
security  for  the  purchase-money — e.  g.,  a  bund  or  note  with  a  surety  or 
indori-er,  a  mortgage  on  other  i)roj)erty,  or  a  colhiteral  deposit  of  stock  or 
personal  property — this  is,  prima  facie,  a  waiver  and  abandonment  of 
the  lien  on  the  land. 

2.  Same;  assignment  of  note  or  hill  for  purchase-money. — The  assignee 
of  a  note  or  bill,  given  for  the  purchase-money  of  land,  can  stand  in  no 
better  i)osition  than  his  assignor  occupied,  so  far  as  relates  to  the  lien  on 
the  land  :  if  the  lien  was  waived  l)y  taking  a  negotiable  bill  or  note,  with 
indorsers,  for  the  purchase-mnney,  it  would  not  re-attach  in  favor  of  an 
assignee,  although  he  acijuired  the  note  or  lull  in  good  faith,  before  ma- 
turity, in  the  usual  course  of  trade,  and  for  valuable  consideration,  and 
would  be  entitled  to  protection  against  any  defense  or  etiuity  atiecting 
the  instrument  itself. 

Ai'FEAL  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  hill  in  this  case  was  filed  on  the  28th  February,  1867. 
by  James  I.  Doneij^an,  against  Mrs.  Julia  E.  Hentz,  Andrew 
Hentz,  her  husband,  and  several  other  persons ;  and  sought  to 
enforce  a  vendor's  lien  on  a  certain  house  and  lot  in  Huntsville, 
of  which  said  Hentz  and  wife  were  in  possession,  and  Mhich 
Mrs.  Hentz  claimed  as  her  own,  under  a  decree  rendered  in 
her  favor  ])y  the  Chancery  Cotirt  of  said  county,  on  the  fith 
December,  1866,  in  a  suit  therein  instituted  by  her  against  her 
husband.  The  lot  was  conveyed  on  the  1st  ()ctol)er,  lSr)3,  by 
Samuel  Coltart,  as  the  administrator  of  Morris  Smith,  deceased, 
on  a  recited  consideration  of  si. 500  in  hand  paid,  to  "A. 
Hentz  tfe  Co.,  a  partnership  formed  on  that  day  betAveen  said 
A.  Hentz  and  John  W.  Scruggs,  for  the  purpose  of  carrying 
on  the  manufacture  of  carriages,  buggies,  itc,  in  Huntsville. 
By  the  articles  of  co-partnership,  a  copy  of  which  was  made 
an  exhibit  to  the  bill  in  this  case,  each  of  the  j)artners  was  to 
contribute  S2,0(M»  to  the  capital  stock;  and  it  is  recited  in  the 
articles  that  "said  Hentz  does  contril)ute  to  the  concern,  as 
capital,  at  Si, 500,  the  house  and  lot  this  day  conveyed  to  said 
A.  Hentz  it  Co.,  by  S.  Coltart  as  administrator,  and  the  further 
8um  of  ^500."  The  ])artnership  of  A.  Hentz  it  Co.  continued 
to  do  business  until  the  l(>th   February,  IS^U,  when  it  was  di.s- 
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solved  by  mutual  consent,  Hentz  buying  out  the  interest  of  hi& 
co-partner  in  all  the  stock  and  property,  at  the  price  of  s5,00<). 
In  payment  of  this  sum,  Hentz  gave  to  said  Scruggs  two  bills 
of  exchange,  for  82,500  each,  ''drawn  by  said  Hentz,  on  Scruggs^ 
Donegan  &  Co.  of  Xew  Orleans,  in  favor  of  said  John  W. 
Scruggs;  one  being  dated  the  16th  February,  1S61,  at  twelve 
months,  indorsed  successively  by  said  John  AV.  Scruggs.  James 
H.  Scruggs,  and  S.  E.  Davidson,  to  complainant;"'  and  tlie 
other  ''dated  the-iOtli  February,  1862,  due  at  twelve  months, 
and  indorsed  successively  by  the  payee,  John  W.  Scruggs,  and 
Thomas  W.  White,  to  complainant."  At  the  same  time,  Scruggs 
executed  to  Hentz  his  title-bond  for  the  house  and  lot,  which 
is  nowhere  set  out  in  the  record;  and  on  the  11th  August, 
1863,  he  and  his  wife  executed  to  Hentz  a'deed,  with  covenants 
of  warranty,  conveying  his  undivided  half  interest  in  the  house 
and  lot,  on  the  recited  consideration  of  s2,50O  in  hand  paid  ;  a 
copy  of  which  deed  was  made  an  exhibit  to  the  bill.  The  com- 
plainant was  the  owner  and  holder  of  these  two  bills  of  ex- 
change ;  alleged  tliat  he  purchased  them  in  good  faith,  before 
maturity,  in  the  usual  course  of  business,  for  valuable  consider- 
ation, and  on  the  assurance  of  said  Scruggs  that  they  were  a 
lien  on  the  house  and  lot;  and  sought  to  enforce  them  as  a  lien 
against  the  property  to  the  extent  of  s2,5uO,  as  the  agreed 
value  or  amount  of  the  purchase-money.  The  bill  alleged, 
also,  that  Hentz  was  insolvent ;  that  he  had  no  funds  in  the 
hainds  of  Scruggs,  Donegan  ife  Co.  when  he  drew  the  bills  of 
exchange,  and  no  reasonable  expectations  of  having  any  funds 
to  meet  them  at  maturity. 

Mrs.  Hentz  tiled  her  bill  against  her  husband  on  the  22d 
October,  1866,  alleging  that  the  si, .500  paid  to  Coltart.  as  the 
price  of  the  house  and  lot,  was  advanced  by  her  father,  Samuel 
Smithers,  and  was  intended  as  an  advancement  to  her;  and 
that  by  mistake,  "or  some  other  cause  unknown  to  her  or  her 
said  father,"  and  without  the  knowledge  or  consent  of  either 
of  them,  Coltart  executed  a  deed  to  said  Hentz  6c  Co.,  instead 
of  herself.  The  prayer  of  her  bill  was,  that  the  legal  title  to 
the  house  and  lot  might,  by  tlie  decree  of  the  court,  be  divested 
out  of  her  husband,  and  vested  in  herself.  A  decree  pro  con- 
fesso  WHS  entered  against  the  husband;  and  on  final  hearing, 
on  pleadings  and  proof,  the  chancellor  rendered  a  decree  for  the 
complainant  as  prayed.  The  bill  in  this  case  alleged  that  this 
decree  was  a  fraud  on  the  rights  of  Donegan,  as  a  creditor  of 
Hentz ;  that  the  house  and  lot  were  conveyed  by  Coltart,  with- 
out objection  from  either  Mrs.  Hentz  or  her  father,  to  the  firm 
of  A.  Hentz  <k  Co.;  that  it  was  used  and  held  as  partnership 
property  during  the  whole  time  the  partnership  continued,  and 
constituted  three-fourths  of  the  capital  contributed  by  Hentz 
Vol.  h\x. 
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to  the  firm;  and  that  the  claim  and  interest  of  Mrs.  Ilentz,  if 
any  she  had,  was  subordinate  to  the  complainant's  ri<;ht  t(j  sub- 
ject the  house  and  lot  to  the  payment  of  one  half  the  amount 
due  on  the  bills  of  exchange,  as  a  vendor's  lien  for  the  unpaid 
purchase-money. 

There  was  a  demurrer  to  the  bill  for  want  of  equity,  because 
(among  other  grounds)  it  showed  on  its  face  that  the  alleged 
vendor's  lien  was  waived,  by  the  acce])tance  of  the  bills  of 
exchange  and  the  execution  of  a  conveyance  In*  Scruggs  to 
Ilentz.  On  final  hearing,  on  pleadings  and  j)roof,  without 
passing  on  the  demurrer,  the  chancellor  dismissed  the  bill, 
holding  that  the  complainant  was  not  entitled  to  relief ;  and 
his  decree  is  now  assigned  as  error. 

IIuM?:s  &  Gordon,  for  appellant,  cited  Bvrns  v.  Taylor^ 
23  Ala.  255;  Ou^en  v.  Jloore,  14  Ala.  (;46;  I^ojwr  v.  MrCnok, 
7  Ala.  318  ;  Bozenian  v.  loey^^^  Ala.  75  ;  nanrirk  v.  Walker, 
50  Ala.  34 ;  Haley  v.  Bennett,  5  Porter,  452 ;  2  Hrick.  Digest, 
515,  §  129  ;  WilUmiis  v.  Smith,  2  Ilill,  N.  Y.  301  ;  Stclft  v. 
Tyson,  16  Peters,  1. 

SOMERVILLE,  J.— The  decree  of  the  chancellor  in  this 
cause  must  be  affirmed,  on  the  authority  of  Malker,  Ex  r,  v. 
Struve,  at  the  present  term. 

The  principle  is  there  settled,  that,  when  a  vendor  makes  a 
sale  of  land,  and  conveys  the  title  to  the  vendee,  l)y  deed  prop- 
erly executed,  the  vendor's  lien  for  the  unpaid  purchase-money 
is  presumptively  abandoned  and  lost,  in  all  cases  where  he  ac- 
cepts a  distinct  and  sej)arate  security  for  the  j)urchase-money ; 
as,  for  example,  a  ])ond  or  note  with  surety  or  indorser,  a  mort- 
gage on  other  pro])erty,  or  a  collateral  de])osit  of  stock  or  other 
personal  property.  That  such  security  will  o])erate  as  a  waiver 
of  the  lien,  prima  facte,  liable,  of  course,  to  rebuttal  l>y  legal 
evidence,  which  is  sufficient  to  overcome  the  presumption,  was 
also  decided  by  this  court  in  Walker  c.  Carroll,  <>5  Ala.  tJl, 
and  is  fully  sustained  bv  the  following  authorities:  2  Wash. 
Real  Prop.',  3d  ed.  90-t>l  [507-S]  ;  1  Lead.  Cases  Eij.  (II.  k 
W.)  304—5;  Luijoa'!  c.  Bodolet,  12  Amer.  Dec.  263.  and  note ; 
1  Jones  on  Mort^:.  ^  205,  and  iwte  5;  4  Wait's  Act.  A:  Def. 
323 ;  Foster  v.  Athena-um,  3  Ala.  302. 

In  this  case,  Scruggs  made  a  conveyance  of  the  title  of  the 
real  estate  in  question  to  Ilentz,  his  partner,  and  took  personal 
security,  in  the  form  of  a  bill  of  exchange,  with  several  indorsers, 
for  the  un})aid  purchase-money.  This  was  a  waiver  of  the  ven- 
dor's lien  in  the  absence  of  legal  evidence  to  the  contrary. 

Of  course,  Donegan,  as  the  assignee  or  indorser  of  this  bill. 
can  stand  in  no  better  position  than  the  original  paN'ee  or  ven- 
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dor,  Scruggs,  occupied. —  Coster'' 8  Ex'r  v.  Bank  of  Georcjia,, 
24  Ala.  37.  It  would  avail  nothing  so  far  as  concerns  this 
point,  that  the  appellant  is  a  hona  fide  holder  of  the  bills  in 
question,  for  a  valuable  consideration,  and  in  due  course  of 
trade.  This  fact  might  protect  him  against  any  defenses  which 
would  defeat  the  recovery  by  him,  as  against  any  partv  to  such 
bills,  of  a  personal  judgment  for  their  full  amount.  It  would, 
in  other  words,  only  operate  to  exclude  any  defense  or  equity 
affecting  the  instrument  itself.  It  could  not  re-attach  a  lien, 
which,  as  an  incident  of  the  debt,  had  been  waived  or  aban- 
doned by  the  transferror  or  indorser. — 1  Brick.  Dig.  p.  276, 
§  345. 

The  decree  of  the  chancellor  is  athrmed. 

Bkickell,  C.  J.,  not  sitting. 


Evans,  Fite,  Porter  &  Co.  i?.  Covington. 

Bill  in  Equity  hy  Judgment  Creditor,   to  svljject  Equitable 
Interest  in  Lands. 

1.  Common  law;  presumed  existence  elsewhere. — In  the  absence  of  proof 
to  the  contrary,  the  common  law  will  be  presumed  to  prevail  in  South 
Carolina,  when  the  parties  resided  there  at  the  time  their  rights  of  prop- 
erty accrued. 

2.  Gift  to  wife,  and  property  accruing  during  marriage. — At  common 
law,  a  gift  or  advancement  to  a  daughter  on  her  marriage,  not  limited  to 
her  sole  and  separate  use,  was  a  gift  to  the  husband  ;  and  personal  prop- 
erty accruing  to  her  by  operation  of  law  during  marriage,  as  her  distrib- 
utive share  of  her  father's  estate,  when  reduced  to  possession  by  her  or 
her  husband,  vested  absolutely  in  the  husband. 

3.  Earnings  of  vife  ;  gift  by  husband  to  her. — At  common  law,  the 
earnings  of  the  wife  were  the  property  of  the  husband,  as  absolutely  as 
the  fruits  of  his  own  industry  and  economy;  and  while  he  might  give 
them  to  his  wife,  creating  in  her  an  equitable  estate,  such  gift  would  not 
be  valid  as  against  his  existing  creditors;  nor  can  such  gift,  created  by 
mere  verbal  <leclarations,  be  established  in  equity  against  his  subsecjuent 
creditors,  when  it  appears  that  the  husband  retained  and  used  the 
mf)ney  in  his  business,,  giving  the  wife  no  receipt,  or  written  evidence  of 
indebtedness,  without  objection  on  her  part,  and  without  the  assertion  of 
any  claim  by  her  until  after  the  lapse  of  fointeen  or  fifteen  years,  when 
the  claims  of  creditors  had  accrued,  and  the  husband  had  become  em- 
barrassed with  de1)t,  if  not  in  fact  insolvent. 

Appeal  from  the  Chancery  Court  of  Blount. 
Heard  before  the  Hon.  Thomas  Cobbs. 

IIamill  &  Dickinson,  for  appellants,  cited   authorities  col- 
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kted'in  BrickeH's  Digest,  vol.  1,  p.  349,  §  9;  Ih.  72-3,  §^  51- 
65 ;  Bell  v.  BelVs  Adm^r^  36  Ala,  46H ;  same  case,  37  Ala. 
536  ;  Williams  v.  Maull,  20  Ala.  721 ;  McAnally  v.  O'Neal, 
56  Ala.  300. 

BKICKELL,  C.  J. — The  apj3ellants,  juclgirient-creditors  of 
Richard  Covington,  having  exhausted  legal  remedies,  filed  the 
original  bill,  alleging  that  said  Richard,  in  the  name  of  his 
wife,  Mary  S.,  purchased  a  tract  of  land  from  one  Harper  ^for- 
ton  for  the  sum  of  thirteen  hundred  dollars,  of  which  nine  hun- 
dred and  fifty  dollars  had  been  paid,  the  legal  title  remaining 
in  said  Morton,  who  had  given  bond  for  the  making  of  the  title 
to  said  Mary  S.,  on  the  full  payment  of  the  ])urchape-money. 
So  much  of  the  purchase  money  of  said  lands  as  had  been  paid 
was  paid  by  said  Richard.  The  prayer  of  the  bill  is,  that  the 
equitable  interest  of  said  Richard  in  said  lands  be  subjected  to 
the  payment  of  complainant's  judgment. 

Tlie  defendants,  Richard  and  Mary  S.,  answer,  that  said  lands 
were  purchased  by  said  Mary  S.  in  her  own  name,  and  for  her 
own  use ;  and  state  that  so  much  of  the  purchase-money,  as 
has  been  paid,  was  paid  by  her,  with  her  own  moneys.  Tlie 
moneys,  it  is  stated,  were  in  })art  derived  from  the  distribution 
of  her  father's  estate,  in  part  from  moneys  earned  by  her  by 
her  personal  labor,  while  her  husband  was  al)sent  from  home, 
in  the  military  service  of  the  Confederate  States,  and  a  part 
was  derived  from  the  cultivation  of  the  lands. 

The  evidence  shows  that,  in  1859,  the  said  Richard  and  Mary 
S.  resided  in  South  Carolina,  and  were  there  married.  ( )n  the 
marriage,  her  father  gave  her,  in  money,  two  hundred  (l(»llars. 
Subsequently,  they  removed  to  this  State,  and  remained  here 
until  1-"^61,  when  they  removed  to  South  Cai-olina,  remaining 
there  until  1866,  when  they  removed  again  to  this  State.  In 
1863,  the  father  of  Mary  S.  died  in  South  Carolina,  and  from 
the  distribution  of  his  estate  she  received  a  wagon,  valued  at 
ninety  dollars,  and  moneys- amounting  to  four  hundred  and  fifty 
dollars.  During  the  late  war.  in  the  absence  of  her  husband,  the 
wife  accumulated  about  one  hundred  dollars  from  her  ])ersonal  la- 
bor, which  the  lius])and  said  she  "  should  have  to  dj)  with  as  she 
pleased."  These  moneys  passed  into  the  j)ossession  of  the  hus- 
band, and  were  used  by  him  in  business  in  which  he  was  en- 
gaged ;  and  claim  to  them  by  the  wife  was  not  made  known, 
or  asserted,  until  the  contract  of  ])urchase  was  made.  I'his 
contract  was  made  during  the  pendency  of  the  suit  at  law 
against  the  husband,  in  which  the  appellants  obtaine<l  judg- 
ment. Part  of  the  purchase-money  was  paid  ar  the  time  the 
contract  was  made,  and  the  other  payments  were  made  after 
the  return  of  execution  '*Xo  property  found."     The  contract 
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of  purchase  was  made  by  the  husband,  the  wife  being  present; 
and  the  payments  of  the  purchase-money  were  made  by  him. 
Two  hundred  and  fifty  dollars  of  the  payments  made  was  de- 
rived from  the  cultivation  of  the  lands. 

That  the  purchase  of  the  lands  was  intended  for  the  benefit 
of  the  wife,  and,  as  between  her  and  the  husband,  might  so 
enure,  is  not  a  material  question.  As  against  the  rights  and 
claims  of  the  existing  creditors  of  the  husband,  the  equity  of 
the  wife  can  not  be  supported,  unless  the  moneys  employed  in 
the  purchase  were  her  moneys — moneys  of  wliicli  she  had  the 
sole,  separate  ownership.  Tlie  legal  ownership  of  the  moneys, 
assuming  they  were  derived  from  the  sources  stated,  is  the  im- 
portant inquiry. 

The  marriage  occurred  in  South  Carolina,  while  the  parties 
resided  there ;  and  in  the  absence  of  evidence  to  the  contrary, 
it  must  be  presumed  the  common  law  was  there  of  force,  regu- 
lating and  controlling  the  status  of  husband  and  wife,  and  de- 
fining the  rights  to  property  resulting  from  the  marriage.  By 
that  law,  an  advancement  or  giffto  a  daughter  on  marriage,  not 
limited  to  her  separate  use,  was  a  gift  to  the  husband.  Waiv- 
ing the  objection  that  the  evidence  of  the  gift  of  two  hundred 
dollars  to  Mrs.  Covington  on  her  marriage,  by  her  father,  is  not 
in  correspondence  with  any  allegation  of  the  answer,  tliis  money 
became  the  property  of  the  husband.  Xot  being  limited  to  her 
separate  use,  she  did  not  acquire  ownership  of  it. — Olds  v. 
Powdl,  7  Ala.  652. 

The  moneys  derived  from  the  distribution  of  her  father's 
estate,  accrued  to  her,  and  were  received,  while  she  and  her 
husband  were  residing  in  South  Carolina ;  and  presuming  the 
common  law  there  prevailed,  on  being  reduced  to  possession  of 
either  husbancl  or  wife,  by  operation  of  law,  became  tlie  prop- 
ertv  of  the  hushnnd. —McAtially  v.  O'Neal,  56  Ala.  299;  Bell 
V.  Bell,  37  Ala.  536. 

At  common  law,  the  earnings  or  savings  of  the  wife  were  as 
absolutely  the  property  of  the  husba-Jid,  as  the  fruits  of  his  own 
industry  and  economy.  By  gift,  he  could  create  in  the  wife 
an  equitable  estate  in  them.  The  evidence  of  the  gift  must 
have  been  cljear,  and  it  must  have  been  apparent  the  husband 
intended  to  divest  himself  of  all  right  to  them,  and  to  set  them 
apart  to  the  separate  use  of  his  wife. — McLemore  v.  Pinkston, 
31  Ala.  266;  Shaefer  v.  Shej?jMrd,  54  Ala.  244;  Carleton  v. 
Rivers,  lb.  467.  Though  the  husband  may  have  said  the  wife 
should  have  tiie  moneys  she  had  earned,  ''  to  do  with  as  she 
pleased,"  yet  he  took  them  into  possession,  and  used  them  in 
business  as  his  own,  not  giving  to  the  wife  any  evidence  that 
he  assented  to  her  separate  ownership  of  them,  nor  any  evidence 
that  for  them  he  was  indebted  to  her.     It  was  not,  so  far  as  is" 
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shown  by  the  evidence,  until  after  fourteen  or  fifteen  years  had 
ela])sed,  and  lie  was  ])ressed  with  debt,  if  not  insolvent,  that  she 
made  claim  to  them,  or  that  he  recognized  the  claim.  A  secret 
gift,  to  o])erate  against  the  claims  uf  creditors,  must  ])e  proved 
by  evidence  of  a  different  character  from  this;  evidence  freer 
of  all  suspicion,  and  more  incapable  of  being  fabricated  to  meet 
pressing  emergencies. 

The  evidence  not  showing  that  the  moneys  |)aid  on  the  pur- 
cliase  of  the  lands  was  the  pro])erty  of  the  wife,  but  showing 
that,  in  contemplation  of  law,  they  were  the  moneys  of  the  hus- 
band, she  is  without  an  etiuity  which  can  prevail  over  the  rights 
of  the  creditors  of  the  husband.  The  conse(pience  is,  the  de- 
cree of  the  chancellor  must  be  reversed,  and  a  decree  will  be 
here  rendered,  granting  the  appellants  approj)riate  relief. 


Xooe's  Executor  r.  Garner's  Adiii'r. 

Contest  of  Creditor  s  Claim  a<jahi-st  In.^tdcent  I'jiUdt' . 

1.  Rerisiott.  of  diKjuitrd  f/nextioii  of  fuel. — Tlie  foriiicr  derisions  of  this 
court  "have  declared  three  rules,  fmin  which  tlie  r-oiirf  has  n  >  wish  to 
depart."  They  are  :  1.  Wlieii  a  contest  of  fact,  properly  triahle  l>efore 
a  jury,  is  hy  consent  submitted  lor  decision  t(i  tlie  presidiuL'  jiul;:t'.  this 
court  will  not  review  his  tnidini,'  on  the  fact>;,  any  more  than  it  would  the 
findin<:of  a  jury  :  it  is  not  assij,'nal)le  as  error,  l'.  When  the  case  is  jirop- 
erly  triable  liefore  the  court,  as  in  cliancery  causes,  l)ut  is  tried  on  tes- 
timony reduced  to  writinjz,  witnesses  not  ben^  examined  in  tlie  presence 
of  tlie  court,  the  fin(liii<jc  is  i)resumed  to  b;-  correct,  and  this  court  will  not 
reverse  it,  unless  there  is  a  decided  jn-eimnderance  of  evidence  a^'ainst 
the  conclusion  attained.  .'>.  When  the  law  authorizes  a  disj)uted  ijues- 
tion  to  be  tried  by  the  court  witiiout  a  jury,  and  it  is  so  trietl,  on  testi- 
mony jriven  riiut  ro'-e  in  the  presence  of  tiie  court,  the  tindinjj;  will  not  be 
reverseil  on  error  or  appeal,  unless  it  is  so  manifestly  airainst  the  evi- 
dence that  a  jud<:e  at  nisi prin.'i  would  set  aside  the  verdict  of  a  jury  ren- 
dered on  the  same  evidence. 

2.  f'oul'Kt  of  '•  I  (til/I  (Kjaln.tt  iDsolifnt  I'st'iti' :  honlrifd. — W  lien  objec- 
tion is  made  to  the  allowance  of  a  claim  tiled  a'jainst  an  insolvent  estate, 
ami  an  issue  is  thereupon  niii<le  up  between  the  claimant  and  the  admin- 
istrator, as  re(iuire<l  by  the  statute  (('ode,  ^  '2'}~o),  either  i):irty  may  de- 
mand a  trial  by  jury,  and  it  is  error  to  refuse  it  when  flemanded  :  but.  if 
a  jury  is  not  demande<l  by  eitlier,  it  i-  the  duty  of  the  jud'_'e  to  ln-ar  the 
evidenc*'  and  <ieridethe  issue;  in  which  cas,-.  the  court  acts  as  a  court  of 
law,  and  is  •governed  by  the  rules  which  prevail  in  <ourts  of  law. 

3.  Sdiuf  ;  rrrision  on  (ipptdl. — In  such  case,  on  appeal  to  the  Circuit 
Court,  the  trial  is  not  de  nuro,  but  on  a  certified  transcript  of  the  proceed- 
ings in  the  Probate  Court,  as  on  appeals  to  this  court  ;  and  that  court 
should  not  reverse  the  finding  of  the  probate  ju'l.ire,  unless  it  is  so  mani- 
festly ajzainst  the  evidence  that  a  jiKlire  at  ///.•*/  /</-/i/.v  would  set  aside  a 
verdict  rendered  on  the  same  evidence. 
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4.  Production  of  part  of  letter  only,  or  letter  without  inclosure. — "When 
part  oi  a  letter  only  is  produced  by  a  party  who  relies  on  it  to  establish 
his  claim,  and  the  destruction  or  loss  of  the  residue  is  not  shown,  the 
failure  to  produce  it  is  a  suspicious  circumstance  against  him  ;  and  the 
same  rule  applies  to  the  failure  to  produce  any  other  writing,  referred  to 
in  the  letter  as  being  inclosed. 

5.  Admission  operating  as  stated  account. — An  admission,  whether 
oral  or  written,  of  an  indebtedness  in  a  specific  sum,  makes  the  demand 
an  account  stated,  and  takes  it  out  of  the  statute  of  limitations  of  three 
years. 

6.  Same. — A  letter,  written  to  an  attorney  and  solicitor,  by  his  client, 
in  reference  to  his  charge  for  professional  services  rendered  in  a  chancery 
suit,  in  the  lower  court  and  on  appeal,  contained  these  expressions  :  "  I 
agree  with  you,  and  think  myself  that  your  exertions  in  the  appeal  case 
are  well  worth  the  i^oOO  you  charge.  But  I  did  think,  and  do  noiv  believe 
the  $3,000,  the  charge  in  the  ca«e,  was  too  much.  Still,  as  the  opposite 
party  received  that  amount,  I  did  not  expect  to  get  off  with  less."  Held, 
construing  this  letter  in  connection  with  the  attorney's  letter  to  which  it 
was  a  reply,  and  which,  while  mentioning  with  particularity  the  services 
on  the  appeal,  did  not  in  terms  refer  to  the  case  in  the  lower  court,  or  to 
the  fee  charged  for  the  services  there  rendered,  was  an  admission  of  a 
present  indebtedness  only  as  to  the  $500,  and  referred  to  the  charge  of 
$3,000  as  a  past  transaction. 

Appeal  from  the  Circuit  Court  of  Franklin. 

Tried  before  tlie  Hon.  W.  B.  Wood. 

In  the  matter  of  the  insolvent  estate  of  A.  L.  Garner,  de- 
ceased, which  was  declared  insolvent  by  the  Probate  Court  of 
said  county  on  the  19th  April,  1^69,  and  against  which  a  claim 
was  tiled  on  the  27th  September,  1869,  in  favor  of  "the  estate 
of  John  A.  Xooe,  deceased."  The  claim  was  verified  by  the 
affidavit  of  L.  B.  Thornton,  and  consisted  of  a  single  item,  which 
was  thus  expressed  :  "  December  27,  1859.  To  fees  in  Prewitt 
and  Garner  case,  in  Chancery  Court,  and  Supreme  Court  of 
Alabama,  agreed  upon,  S3,500."  Objections  to  the  allowance  of 
this  claim  were  filed  by  the  administrator,  within  the  time  al- 
lowed by  law,  on  these  grounds  :  "  Ist,  that  said  claim  is  not 
just ;  2d,  that  said  Gamer  did  not  owe  said  claim  ;  3d,  that  said 
claim  is  barred  by  the  statue  of  limitations  of  six  years  ;  4th, 
that  said  claim  is  barred  by  the  statute  of  limitations  of  three 
years ;  5th,  that  said  claim  has  been  paid,"  Thereupon,  a  com- 
plaint was  filed  in  the  name  of  Mrs.  Hariet  E.  Smith,  as  the  exe- 
cutrix of  the  last  will  and  testament  of  John  A.  Nooe,  against 
Garner's  administrator,  claiming  "  the  sum  of  $3,500  on  an  ac- 
count stated  between  the  testator  of  the  plaintiff  and  the  de- 
fendant's intestate,  on  the  27th  December,  1859 ;  which  sum, 
with  the  interest  thereon,  is  now  due  and  unpaid,  except  about 
the  sum  of  $175  paid  on  said  stated  account  by  defendant's  in- 
testate in  the  years  of  1860-63,  which  will  be  allowed  as  a 
credit ;  "  and  to  this  complaint  the  administrator  filed  five  pleas, 
"  in  short  by  consent,"  which  were  the  same  in  substance  as  the 
objections  filed  to  the  allowance  of  the  claim.     "  On  the  trial 
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of  tlie  cause,  on  tlie  pleadings  made  up,"  as  the  bill  of  excep- 
tions states,  ''  the  following  evidence  was  introduced,"  setting 
it  out,  with  several  rulingR  of  the  court  to  which  exceptions 
were  reserved  by  the  administrator  ;  and  then  concluding  thus  : 
"  The  above  being  all  the  evidence  introduced,  the  court  de- 
cides the  issue  in  favor  of  the  plaintiff ;  to  which  decision  the 
defendant  excepts."  The  recital  of  the  judgment-entry  is, 
"  Came  the  parties,  by  their  attorneys,  and  issue  l)eing  joined 
on  the  said  claim  so  contested,  and  the  court  having  heard  all 
the  evidence  adduced  touching  the  same,  and  the  argument  of 
counsel  thereon,  and  being  satisfied  therefrom  that  said  claim 
is  a  just  and  proper  charge  against  said  estate,  to  the  extent  of 
87,157.50,  including  interest;  it  is  therefore  ordered,  adjudged," 
ike,  that  the  plaintiff  have  and  recover  the  said  amount, 
and  be  entitled  to  a,  j/t'O-rata  share  of  the  assets  of  the  insolvent 
estate. 

Vi'0\n  this  judgment  and  decree  the  administrator  took  an  ajv 
peal  to  the  Circuit  Court,  and  there  assigned  as  errors  on  the 
tran8crii)t  of  tlie  record  the  several  rulings  to  which  he  reserved 
exceptions  before  the  Probate  Court,  and  the  judgment  of  that 
court.  The  claimant  moved  to  dismiss  the  ap])eal,  on  several 
grounds,  which  it  is  unnecessary  lo  notice,  and  which  the  court 
overruled,  holding  that  they  were  not  sustained  by  the  record. 
The  court  then  proceeded  to  render  judgment  on  the  facts  set 
out  in  the  record,  and  on  the  errors  assigned,  holding  that  the 
claim,  if  not  paid,  was  l)arred  by  the  statute  of  limitations;  and 
therefore  rendered  judgment,  reversing  the  decision  of  the 
Probate  Court,  and  disallowing  the  chiim.  Fi-om  this  judg- 
ment the  claimant  appeals,  and  here  assigns  it  as  error. 

There  was  no  controversy  as  t(»  the  rendition  of  the  profes- 
sional services  by  Xooe.  or  the  value  of  those  services;  the  only 
controverted  questions  being,  whether  the  claim  was  paid,  and, 
if  unpaid,  whether  it  was  i)arred  by  the  statute  of  limitations. 
The  material  facts,  bearing  on  these  questions,  are  stated  in  the 
opinion  of  the  court. 

O'Xkal  6c  O'Xkal,  ,I.  I).  MooKK.  and  K.  S.  AVatkins.  for 
appellant. — 1.  The  case  having  been  submitted  to  the  decision 
of  the  Probate  Court,  neitiier  party  demanding  a  jury,  the 
decision  rendered  by  the  court  stands  as  the  verdict  of  a  jury, 
and  will  not  be  reviewed  by  an  appellate  court.  This  is  the 
rule  of  this  court,  on  direct  appeals  from  the  Prol)ate  and  Cir- 
cuit Courts;  and  the  reasons  on  which  it  is  founded  e<|ually 
apply  to  the  Circuit  Court,  when  acting  on  a|)peals  from  the 
ProV)ate  Court. — EtherUhje  v.  ^[nhinjuu'^  18  Ala.  5«)5;  B<>tt  r, 
McCoy  (fc  Johnson,  2U  Ala.  578;  DrVindeU  r.  IlarnUton,  27 
Ala.  156;  Gaillanl  v.  Duke,  57  Ala.  61i>.     Even  if  the  Cir- 
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cuit  Court  had  power  to  revise  and  review  tlie  decision  of  the 
Probate  Court,  on  questions  of  fact  as  to  which  the  evidence 
was  conflicting,  that  decision  ought  not  to  be  disturbed,  "  un- 
less manifestly  erroneous" — in  other  words,  "unless  there  is  a 
decided  preponderance  of  evidence  against  its  correctness," 
which  would  justify  the  court  in  setting  aside  the  verdict  of  a 
jury. — Kirlisey  v.  Iiirksey,  41  Ala.  626  ;  Bogan  v.  DaugJidrill^ 
51 'Ala.  317;  Harwood  v.  Pearson,  60  Ala.  410;  Phillips  v. 
Phillips,  39  Ala.  63;  Kennedy  v.  Marrast,  46  Ala.  161. 

2.  The  question  of  the  statute  of  limitations  was  not  pre- 
sented to  the  Circuit  Court,  by  the  assignment  of  errors  made 
on  the  record  ;  and  if  it  had  been  properly  presented,  the  court 
erred  in  holding  that  the  claim  was  barred.  Under  the  evi- 
dence, the  claim  was  a  stated  account,  and  could  only  be  barred 
by  the  statute  of  six  vears. — Langdan  v.  Poane,  6  Ala.  518; 

Ware  v.  Dudley,  16  Ala.  472;  Walker  v.  Driver,  7  Ala.  679; 
Chapman  v.  Zee's  AdmJr,  47  Ala.  143  ;  Ryan  v.  Gross,  48  Ala. 
370 ;  Wharton  v.  Cain,  50  Ala.  408.  As  a  stated  account,  the 
accrual  of  the  claim  dates  from  December  27th,  1859,  the  date 
of  Garner's  letter  acknowledging  and  promising  to  pay  it;  and 
making  the  necessary  statutory  deductions,  the  six  years  had 
not  expired  when  the  claim  was  presented. 

3.  The  only  defense  available  against  the  claim  was  pay- 
ment;  and  the  onus  ox\  this  issue  was  on  the  defendant.  If 
the  evidence  is  equally  balanced,  or  leaves  the  matter  in  doubt, 
the  defense  is  not  sustained. — Harris  v.  Bell,  27  Ala.  520; 
Jarrell  v.  Lillie,  40  Ala.  271 ;  Shulman  v.  Brantley  <&  Cope- 
land,  50  Ala.  81. 

W.  Cooper,  contra. — All  the  evidence  adduced  on  the  trial 
is  set  out  in  the  bill  of  exceptions  reserved  to  the  judgment 
and  decree  of  the  Probate  Court ;  and  that  decision,  being  the 
judgment  of  the  law  on  the  facts,  was  revisable  on  error  or 
appeal. — Bradley  v.  Andress,  30  Ala.  80;  Bogle  v.  BogWs 
Admr,  23  Ala.  546 ;  Gaillard  v.  Puke,  57  Ala.  619.  As  to 
the  correctness  of  the  judgment  of  the  Circuit  Court,  the 
appellee  relies  on  the  able  opinion  of  the  presiding  judge 
giving  his  reasons  for  the  judgment. 

STONE,  J. — The  controlling  question  in  this  cause  is  one  of 
fact,  and  involves  the  revision  of  a  finding  on  testimony.  Our 
former  decisions  have  declared  three  rules,  from  which  we 
have  no  wish  to  depart : 

First:  When  a  contest  of  fact,  properly  triable  before  a 
jury,  is,  by  consent,  sul)mitted  to  the  judge  presiding  for  de- 
cision. In  this  class  of  cases,  this  court  will  not  review  the 
finding  of  the  judge  on  the  facts,  any  more  than  it  would  the 
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finding  of  a  jiin\  It  is  not  assignable  as  error. — Elh'f^nihje  v. 
Maleinpn^  18  Ala.  5r)5 ;  Barnes  v.  Mayor,  19  Ala.  707;  Baft 
V.  McCoy,  20  Ala.  f)78 ;  DeVendell  v.  IfamHto)),  27  Ala.  150. 
We  have  a  recent  statute,  which  authorizes  the  suhniission  of 
disputed  questions  of  fact  to  the  court  without  a  jury,  hut  it 
does  not  affect  this  case.  -Code  of  1876,  §  3020. 

Second :  When  the  case  is  properly  triable  before  the  court, 
as  in  chancery  causes,  but  is  tried  on  testimony  reduced  to 
writing;  not  examined  in  the  presence  of  the  court.  A  find- 
ing thus  rendered  is  presumed  to  l)e  correct,  and  will  not  be 
reyersed  in  this  court,  unless  there  is  a  decided  jireponderance 
of  evidence  against  the  conclusion  he  attained. — Bather  v. 
Young,  50  Ala.  90;  Bryan  v.  Hendriv,  57  Ala.  387. 

Tli'ird:  When  the  law  authorizes  the  disputed  question  to 
be  tried,  and  it  is  tried,  by  the  court  without  a  jury,  on  testi- 
mony given  viva  voce  in  the  presence  of  the  court.  In  such 
cases,  the  rule  is,  not  to  reverse  the  finding,  unless  it  is  so  mani- 
festly against  the  evidence,  that  a  judge  at  nix)  privK  would 
set  aside  the  verdict  of  a  jury,  rendered  on  the  same  testimony. 
Kirl'sey  v.  Kirl'sey,  41  Ala.  620;  Ilanrood  v.  llarjxr,  iii  A]a. 
659;  GaiUard  v.  Bul-e,  o7  Ala.  619;  Ilaricood  v.  Pearsrm, 
60  Ala.  410;  Et  imrte  Mc Anally,  53  Ala.  495;  Ee  ijarte 
\Veaver,  55  Ala.  250;  Ec parte  JVettles,  58  Ala.  208. 

When  <)l)jections  are  properly  made  to  the  allowance  of  a 
claim  filed  against  an  insolvent  estate,  "the  court  must  cause 
an  issue  to  be  made  u])  between  the  claimant  and  the  adminis- 
trator; *  *  in  which  issue,  the  correctness  of  such  claim 
must  be  tried,  as  in  an  action  of  law  against  an  administrator, 
•if  required." — Code  of  1870,  j^  2575.  Our  construction  of 
this  section  is,  that  either  party  to  such  issue  may  demand  a 
jury  trial ;  and  if  a  jury  is  required  (demanded  by  either  party), 
then  a  jury  must  be  called  ;  and  if,  after  such  demand,  the 
judge  should  proceed  to  try  the  issue  without  a  jury,  this  would 
be  error.  On  the  other  hand,  if  neither  party  recpiire  a  jury, 
it  then  l)ecomes  the  duty  of  the  judge  to  hear  the  evidence, 
and  determine  the  issue.  In  doing  so.  he  simply  |>erforms  a 
functi(»n  the  law  casts  upon  him,  constituting  him  judge  alike 
of  the  facts  and  of  the  law. —  Blanhnxhip  r.  Xlrnnni,  5<i  Ala. 
506.  The  Court  of  Probate,  in  such  ti"ial,  is  a  court  of  law, 
and  governed  by  the  rules  which  pertain  to  law  courts.  As  a 
rule,  the  evidence  is  introduced  orally  before  tin-  court,  and  he 
has  the  opportunity  of  observing  the  witnesses  and  their  man- 
ner while  testifying.  This  case  falls  within  the  third  class 
defined  above. 

The  Probate  Court  allowed  the  claim  in  controversy.  On 
appeal  to  the  Circuit  Court,  the  ruling  of  the  Probate  Court 
was  reversed,  and    the  claim  disallowed.     The  ruling  of   the 
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Circuit  Court  is  here  assigned  as  error.  Th^  trial  in  the  Cir- 
cuit Court  was  had,  and  properly  had,  on  the  certified  tran- 
script of  the  proceedings  in  the  Probate  Court.  It  was  not 
de  novo,  and  the  witnesses  were  not  before  the  Circuit  Court. 
It  follows  that,  in  passing  on  the  Probate  Court's  finding,  the 
Circuit  Court  was  subject  to  rule  number  3,  of  our  classifica- 
tion supra.  He  should  not  have  reversed  the  finding  of  the 
Probate  Court,  unless  he,  as  a  presiding  judge,  would  Ibave  set 
aside  the  verdict  of  a  jury  rendered  on  the  same  testimony. 

Exception  is  raised  to  the  competency  of  the  witness  Thorn- 
ton, to  prove  transactions  with,  or  statements  by  Garner,  de- 
fendant's intestate.  His  material  testimony  is  confined  to 
admissions  of  indebtedness,  alleged  to  liave  been  made  by 
Garner  in  1866.  AYe  think  the  testimony  satisfactorily  proves 
that,  at  that  time.  Garner  was  of  unsound  mind  ;  and  hence 
his  admissions  must  go  for  nothing.  His  testimony  being  thus 
rejected  from  consideration,  we  need  not  inquire  whether  the 
interest  he  had  in  the  result  of  the  suit  rendered  him  incompe- 
tent to  testify.  This  reduces  the  question  of  the  indebtedness 
of  Garner's  estate  to  Xooe's  estate,  to  the  single  inquiry,  does 
Garner's  letter,  which  was  put  in  evidence,  admit  an  indebted- 
ness of  the  three  thousand  dollars,  claimed  for  services  ren- 
dered in  the  chancery  suit  of  Prewitts  v.  Garner  \  If  it  does 
not,  there  is  no  evidence  in  support  of  that  item  of  the  account. 
If  it  does  amount  to  an  admission,  this  constitutes  the  claim  a 
stated  account,  and  is  an  answer  to  the  plea  of  the  statute  of 
limitations,  so  far  as  this  record  discloses. 

On  the  17th  October,  1859,  Garner  wrote  to  Xooe,  as  fol- 
lows: "Please  advise  me  how  much  I  am  owing  you  and  Mr. 
Irvin,  for  attending  to  my  business,  or  law  matters."  On  the 
27th  December,  Garner  again  wrote  to  Xooe,  in  which  lie  said : 
"I  also  received  your  esteemed  favor,  advising  me  of  your  views 
in  reference  to  law  matters.  I  agree  with  you,  and  think  my- 
self that  your  exertions  in  the  appeal  case  are  well  worth  the 
five  hundred  dollars  you  charge.  But  I  did  think,  and  do  now 
believe  the  3,000  dollars,  the  charge  in  the  case,  was  too  much. 
Still,  as  the  opposite  party  received  that  amount,  I  did  not  ex- 
pect to  get  ofl;  with  less.  Still,  let  me  have  two  or  three  years  to 
draw  breath,  and  I  will  pay  you  five  hundred  dollars,  at  pres- 
ent I  am  pressed  in  money  matters.  I  have  not  heard  from 
the  judgment  against  Prewitts ;  you  will  be  so  good  as  to  col- 
lect all  that  money,  or  the  amount  of  the  judgment,  and  apply 
the  same  to  your  own  use;  see  what  amount  I  am  due  you, 
give  me  credit  for  half  of  the  judgment  against  Prewitts,  and 
ascertain  the  amount  I  am  due  you  to  date,  and  I  will  forward 
the  money  to  you.  Please  forward  all  my  notes  that  I  have 
paid,  and,  if  you  prefer  retaining  the  deeds,  I  am  perfectly  sat- 
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isfied."  In  tlie  above  extract,  we  liave  endeavored  t<»  retain 
the  punctnation,  as  we  iind  it  in  tlie  transcript.  In  part  ex- 
planation of  the  apparent  jninblein  Mr.  (Tarnci's  letter,  it  is 
proper  we  shonld  say,  Xooe  had  sold  a  tract  of  land  to  him,  and 
part  of  the  purchase-money  remained  unj)aid.  We  infer  that, 
at  this  time,  Nooe  withheld  title  from  Garner,  possibly  as  se- 
curity for  the  purchase-money. 

There  was  put  in  evidence  a  letter  from  Xooe  to  Garner, 
dated  October  IStli,  lsr)l<,  which  was  evidently  an  answer  to 
(Tamer's  letter  of  October  17th,  copied  above,  so  far  as  mate- 
rial to  this  case.  The  first  sentence  of  that  letter  is,  "Ongoing 
to  the  office  to  day,  to  mail  the  other  sheets  included  with  this, 
I  received  your  letter  inquiring  the  amount  of  fees  due  from 
you  to  Mr.  Irvin  and  myself."  The  letter  then  goes  on  to 
speak  of  a  suit  and  recovery  of  judgment  in  favor  of  (iarner 
against  Prewitts,  for  St>7(>,  one-half  of  which  was  to  be  fees,  and 
the  other  half,  s4.S5,  would  be  due  to  Garner.  The  letter  pro- 
ceeds to  vindicate  this  charge,  as  both  reasonable,  and  in  ac- 
cordance with  the  agreed  terms  of  the  retainer.  This  is  the 
sum  which  Garner  refers  to  in  his  letter  of  December  27th,  in 
which  he  says,  "give  me  credit  for  my  half  of  the  judgment 
against  Prewitts.''  This  money  was  collected  by  Xooe,  and 
amcMmted,  with  the  interest,  to  a  fraction  over  five  hundi'ed 
dollars.  X'ooe,  in  his  said  letter  of  October  18th.  uses  this  lan- 
guage: "As  you  have  seen  my  arguments — the  one  ])rinted  on 
the  merits  of  Chancellor  Walker's  decision  in  the  chancery  case, 
and  the  other  on  the  motion  to  dismiss  the  appeal — you  have 
some  idea  of  the  labor  I  did."  lie  then  speaks  of  the  time 
and  labor  he  employed  in  prej^ai'ing  the  two  arguments,  his  ex- 
j)ense  in  attending  the  Supreme  Oourt,  and  adds:  "As  you  had 
such  l)ad  luck,  I  don't  feel  disposed  to  charge  you  a  fee  com- 
mensurate with  my  services;  but  I  think  you  ought  to  be  will- 
ing to  pay  me  ^500,  and  it  ?iiay  be  in  full  discharge  for  my 
])rinted  argument.  ^''  *  I  know  you  apjireciate  this  argu- 
ment, and  without  making  any  charge  (jf  a  fee  in  the  Supi-eme 
Court,  I  sul)mit  to  you.     Respectfully.' -/o////  .1  X(fo, ." 

It  is  manifest,  this  is  not  the  entire  letter  writteii  by  Xooe 
to  (rarner.  The  first  sentence  shows  there  were  other  sheets 
"included  with  this."  What  was  their  std>ject.  or  substance, 
we  have  no  means  of  knowing,  (iarner's  letter  of  27Th  Decem- 
l)er  shows  that  he  had  learned  that  Xooe's  chargi'  in  the  Chan- 
cery Court  was  three  thousand  dollars.  That  charge,  and  that 
subject,  are  not  referred  to  in  Xooe's  letter.  (»r  |)art  of  letter, 
that  was  ])ut  in  evidenet'.  Hence,  (iarner  must  have  known  it 
previously,  or  must  have  learned  it  from  some  other  >ource. 
It  is  to  be  lamented  that  X'o(»e's  entire  letter  was  not  in  e\  i- 
dence;  and  if  its  destructi(»n  or  loss  is  ntit  shown,  the  failure 
20 
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to  produce  it  is  a  suspicious  circumstance.  Xooe's  letter,  as 
put  in  evidence,  mentionted  two  subjects ;  the  suit  and  recover}^ 
against  Prewitts  of  fS970,  and  the  charge  of  $500  for  the  print- 
ed brief.  Garner's  letter,  if  a  reply  to  this,  refers  to  each  of 
the  above  subjects,  and  also  to  the  fee  of  83,000  in  the  Chancery 
Court,  and  to  the  debt,  or  balance  of  debt,  for  lands. 

But,  in  the  letters  themselves,  there  is  an  embarrassing  want 
of  precision,  if  not  an  irreconcilable  incongruity.  This  may, 
to  some  extent,  grow  out  of  the  fact,  that  Garner  owed  Xooe 
on  the  land  purchase,  and  Xooe  was  also  claiming  for  profes- 
sional services;  and  a  discrimination  between  the  two  classes 
of  claims  was  not  always  j)reserved.  The  fragmentary  charac- 
ter of  the  correspondence  also  tends  to  obscure  the  transaction. 
Still,  the  want  of  precision  is  patent.  The  pains  taken  by 
Xooe  to  explain  two  items  of  charge,  and  his  silence  as  to  the 
other  and  much  larger  claim,  are  noteworthy  circumstances  in 
this  investigation.  This  is  relied  on  by  appellee,  as  tending  to 
show  that,  at  that  time,  Xooe  had  no  other  claim  for  profes- 
sional services.  On  the  other  hand,  assuming  that  the  fee  for 
services  in  the  Supreme  Court,  and  for  the  printed  brief,  was 
the  extent  of  Xooe's  charge,  it  is  difficult  to  understand  why  Gar- 
ner, in  his  letter  of  December  27th,  should  "want  two  or  three 
years  to  draw  breath.'"  His  interest  in  the  Prewitt  judgment 
would  about  pay  the  S500  Xooe  charged  for  the  printed  brief. 
The  following  two  clauses  in  Garner's  letter  are  difficult  to  rec- 
oncile :  "  Still,  let  me  have  two  or  three  years  to  draw  breath, 
and  T  will  pay  you  five  hundred  dollars.  At  present  I  am 
pressed  in  money  matters.  *  *  See  what  amount  I  am  due 
you,  give  me  credit  for  my  half  of  the  judgment  against  Prew- 
itts, and  ascertain  the  amount  I  am  due  you  to  date,  and  I  will 
forward  the  money  to  you."  In  one  sentence  he  asks  for  breath- 
ing time;  in  the  other,  he  speaks  of  forwarding  to  Mr.  Xooe 
what  should  be  ascertained  to  be  due  him,  and  speaks  in  such 
terms  as  to  iniply  a  promise  to  pay  promptly  and  presently. 

It  is  certainly  true,  and  well  settled,  that  the  admission  by 
one  of  an  indebtedness  to  another,  in  a  specified  sum,  whether 
made  orally,  or  in  writing,  constitutes  the  claim  an  account 
stated,  and  it  may  be  recovered  on  as  such. — Lrnujdon  v.  Boane, 
6  Ala.  518;  Walker  v.  Driver^  7  Ala.  879;  ^Yare  v.  Dudley^ 
16  Ala.  742 ;  Chapman  v.  Zee,  47  Ala  143 ;  Ryan  v.  Gross, 
48  Ala.  370 ;  W/iarton  v.  Cain,  50  Ala.  408.  Less  than  this 
will  sometimes  constitute  an  account  stated.  A])pellant  con- 
tends that  tiie  following  sentence  in  Mr.  Garner's  letter  makes 
the  present  claim  an  account  stated :  "  But  I  did  think',  and  do 
now  believe  the  3,000  dollars,  the  charge  in  the  case,  was  too 
much.  Still,  as  the  opposite  parfy  received  that  amount,  I  did 
not  expect  to  get  off  with  less,"     This  language  immediately 
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followg  the  followiiifj;  clause  in  tl)e  letter:  "I  n^ree  with  yon, 
and  think  myself,  that  your  exertion.'^  in  the  aj)peal  ease  are 
well  worth  the  five  hundred  dollars  you  charo;e.''  Now.  the 
sentence  last  copied — -that  which  relates  to  the  five  liundred 
dollars — s])eaks  in  the  present  tense,  and  denotes  a  transaction 
open  and  unfinished.  The  one  which  refers  to  the  three 
thousand  dollar  charge  is  in  the  imperfect  tense,  and  denotes  a 
past  transaction.  "I  dhl  think,  and  do  nmc  [s-tilf]  believe  the 
§(3,000  ?/v/.v  too  much  ;  but,  as  the  opposite  party  received  that 
amount,  I  r/?V/  not  expect  to  ijet  otf  with  less."  Construing 
this  as  the  expression  of  an  o])inion  that  in  a  former  transaction 
lie  had  been  made  to  pay  too  much,  the  language  is  appropriate, 
and  expressed  throughout  in  the  proper  tense.  On  the  other 
liand,  if  he  had  been  replying  to  a  demand  made  by  Nooe  of 
the  two  sums — tlie  sr)0(i  for  pre])aring  the  i)rinte(l  argument, 
and  S3, 000  for  services  in  the  Chancery  Court — his  language 
throughout  would  have  been  in  the  ])resent  tense.  It  would 
have  been  about  as  follows:  ''I  think  tiie  S3,0(l(»  charged  in  the 
ehan(,»ery  case  is  too  much  ;  but,  as  the  op]>osite  j^arty  received 
that  amount,  I  do  not  expect  to  get  off  with  less."  Of  course, 
if  Nooe's  letter,  to  which  (Tarner  was  replying,  contained  a  de- 
mand for  the  two  sums,  then  that  W(jiild  show  our  construction 
is  at  fault.  Taken  by  itself,  it  is  an  admission  of  the  item  of 
$5(tO,  as  an  account  stated.  It  is  not  an  adniissi(m  of  the  item 
of  s8,0(»(),  as  a  subsisting  debt.  Possii)ly.  the  missing  sheets 
of  Nooe's  October  letter  would  su])]ily  this  link  in  the  testi- 
mony. We  therefore  hold  there  is  no  evidence  in  suj)port  of 
the  item  or  charge  of  three  thousand  dollars. 

The  testimony  speaks  of  a  pi'inted  i)rief  in  reply  to  Chan- 
cellor AValker's  decree,  and  also  sjieaks  of  Xooe's  services  on 
the  motion  to  dismiss  in  the  Supreme  Court.  Wliether  these 
are  one  and  the  same  thing,  we  have  no  certain  means  of  ascer- 
taining, but  they  appear  to  be  separate  items.  This  was  prt>b- 
ably  undei'stood,  or  could  have  been  exj)lained  in  the  Probate 
Court.  The  land  purchase  made  by  Carncr  of  Xooe.  a  ]>art  of 
which  we  su])pose  was  then  nnpai<l.  adds  to  the  uncertainty  of 
the  admission  and  promise  in  (Tarnei-'s  letter,  in  which  he  ad- 
mitted he  owed  five  hundred  dollars,  and  ])romised  to  ]iay  it. 
lie  also  impliedly  admits  a  larger  indebtedness  than  his  half  of 
the  Prewitt  judgment,  when  he  says:  "See  what  I  am  due 
you  :  give  me  credit  for  my  half  of  the  judgment  against 
Prewitts,  and  ascertain  the  amount  I  am  due  xvn  to  date,  aiid 
I  will  forward  the  money  to  you."  But  the  adnn'ssion  is  suffi- 
cient, oidy  to  the  extent  of  five  hundred  dollars.  To  that  ex- 
tent, and  that  otdy,  does  the  letter  constitute  the  claim  an  ac- 
count stated.  If  (tamer's  share  of  the  Prewitt  judgment  was 
applied  to  this — in  other  woi-ds.  if  it  was  not  shown  that  it  was 
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applied  to  another  subsisting  demand, — then  the  $500  was  paid 
when  Xooe  collected  and  appropriated  Garner's  half  of  the 
Prewitt  judgment. 

We  have  thus  shown  that  there  is  an  entire  failure  of  proof 
to  establish  the  item  of  $3,000  in  appellant's  claim,  and,  to  that 
extent,  the  judgment  of  the  Circuit  Court  is  free  from  error. 
The  item  of  $500  stands  in  a  different  attitude.  As  to  that 
item,  the  Circuit  Court  could  not  affirm  there  was  no  testimony. 
He  should  have  remanded  tlie  cause,  for  further  trial  and  judg- 
ment in  the  Probate  Court. — Harwood  v.  Harper^  54  Ala.  659. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  that  that  court  may  reverse  the  judgment  of  the 
Probate  Court,  and-  remand  tlie  cause  for  another  trial,  in  con- 
formity with  the  principles  above  declared.  The  question  of 
the  whole  claim  will  be  open  for  further  proof,  if  it  can  be 
made. 


Munford  v,  Pearce. 

Bill  in  Equity  hy  Vendor,  for  Speeifc  Perforniance, 

1 .  7^(7/  />*/  vendor,  for  specifwperformanre  ;  offer  to  coh rey. — The  vendor 
of  lands  may  maintain  a  bill  for  specific  performance,  t(.)  compel  the  pur- 
chaser to  accept  a  conveyance ;  bxU,  in  such  case,  the  bill  must  contain 
an  offer  to  convey  on  payment  of  the  purchase-money. 

2.  BUI  to  enforce  vendor'' s  lien  ;  off'er  to  conveii. — In  a  ]>ill  to  enforce  a 
A'endor's  lien  on  land  for  the  unpaid  purchase-money,  it  is  not  necessary 
to  aver  the  comjilainant's  readiness  and  willingness  to  convey  as  stipu- 
lated in  his  bond  for  title,  unless  the  bund  contains  a  stipulation  that  the 
purchase-money  shall  not  be  due  and  payable  until  a  deed  of  conveyance 
is  made. 

3.  ]Vh(tt  relief  may  he  granted  under  general  prayer. — A  bill  by  the 
vendor  to  compel  the  purchaser  to  accept  a  conveyance,  l)eing  technically 
demurrable  for  the  want  of  an  otier  to  convey,  niay,  under  the  general 
praver  for  relief,  be  sustained  as  a  l)ill  to  enforce  a  vendor's  lien  on  the 
land. 

4.  Defect  in  vendor's  title,  an  defense  to  bill  to  enforce  lit>n. — If  the  }iur- 
chaser  knows,  when  he  enters  into  the  contract,  that  the  vendor's  title 
is  defective,  and  that  it  requires  a  special  legislative  act  to  enable  him  to 
convey,  and  yet  takes  and  holds  possession  under  the  contract,  he  can 
not  set  up  this  defect  in  defense  of  a  bill  to  enforce  the  vendor's  lieu, 
after  the  vendor  has  procured  the  passage  of  such  special  statute. 

o.  Eiftoppel  against  pnrcJiaser  from  setting  up  other  title. — If  the  pur- 
chaser enters  uiuler  the  contract,  and,  while  thus  in  possession,  buys  in 
the  land  at  an  administrator's  sale,  at  a  nominal  price,  b\-  agreement 
with  all  the  jtarties  in  interest,  for  the  inirpose  of  ])erfectin<.'  the  title,  he 
is  estopped  from  setting  up  the  title  thus  acquired  against  his  vendor. 

0.     Parties  to  hill. — When  a  wid<nv  contracts  to  sell  and  convey  the  nn- 
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•divided  interest  of  herself  and  her  children  in  a  traet  of  land,  nnder  au- 
thority conferred  hy  a  special  statute,  and  jiuts  the  purchaser  in  jxisses- 
sion,  neither  the  children  nor  the  adininistratnr  of  the  deceased  husband 
are  necessary  parties  to  a  hill  to  enforce  the  vendor's  lien;  esju-ciallv 
where  it  ai)j)ears  that  the  land  has  been  sold  l»y  the  adndnistrator,  under 
a  probate  decree,  for  the  payment  of  debts,  and  bought  by  the  purchaser 
by  ajrreenient  of  j)arties. 

7.  Spi'ciiil  sfotiiti'x  nuthoriznHi  safe  nf  hifntilK^  jtroju-rti/. — The  authoritv 
of  the  (leneral  Assembly  to  enact  a  special  statute,  autiiorizin<r  the  sale 
of  pro])erty  belonjiing  to  minors,  for  their  beni-fit,  may  now  Ije  considered 
so  finnly  settled  as  to  c( institute  a  rule  of  iirofxTty,  and  can  not  tiow  l)e 
(juestioned  ;  but,  as  to  the  validity  of  such  laws  mider  the  constitutional 
provision  prohibitin<;  the  enactment  of  sjiecial  laws  "  in  cases  which  are 
or  can  be  provided  for  bv  a  jreneral  law,  or  where  the  relief  souj-'ht  can 
be  given  by  any  court  "  (Art.  iv,  (^  2.3),  (jnarrr. 

AiM'KAL  from  tlie  Cliaiicei'V  Court  of  IJale. 

Heard  before  the  Hon.  Ciiahi.es  Tiknkr. 

Tlie  bill  in  tliis  ease  was  filed  on  the  1st  September.  1S77,  l)y 
Mrs.  Eleanor  E.  Pearce.  a*2:ainst  Thomas  T.  Mnnford.  pravint; 
the  specific  performance  of  a  contract,  by  which  she  a<rreed  to 
sell  and  convey  to  said  Mnnford  an  undivided  one-.seventh  in- 
terest in  a  tract  of  land,  particularly  described.  The  terms  of 
the  oriijinal  contract  were  thus  stated  in  the  bill :  *'  In  the  year 
1872,  your  orati'ix  made  a  verbal  c<»ntract  and  aij:reement  Mitli 
one  Thomas  T.  ]\[iinford,  who  now  resides  in  Lvnchbiiri;.  ^'ir- 
ginia,  which  was  in  substance  as  follows:  That  your  oratrix 
would  sell  and  convey  to  him.  the  said  Mnnford,  one  undivided 
seventh  of  the  followiri'r  described  tract  of  land,"  describini; 
it,  "for  and  in  consideration  of  the  sum  of  $i;.(»(iO.  to  be  )iaid 
in  cash  as  soon  as  your  oratrix  could  make  him  <;ot)d  titles  to 
said  lands,  and  until  such  time  the  said  s2,0<><»  shoidd  bear  in- 
terest payable  annually;  and  in  order  to  perfect  titles,  the  said 
Mnnford  should  em])loy  counsel,  at  the  expense  of  your  oratrix, 
to  take  such  legal  measures  as  he  might  deem  necessary.  Said 
Mnnford  agreed  to  the  terms  of  the  above  stated  contract,  and 
under  it  went  into  possession  of  said  lands;  and  from  that  date, 
to  February  4th.  1S70.  he  paid  to  your  oratrix  all  of  the  interest 
due  on  said  sum  of  s2.<»(»<).  and  s4*).l()  in  excess  of  interest. 
In  1S78,  said  Mnnford  emj)loyed  Wm.  K.  Clarke,  es(j..  to  take 
such  measni'es  as  were  necessary  to  enable  your  oratrix  to  com- 
ply with  her  contract,  and  to  convey  good  titles  to  said  lands; 
and  said  Clarke,  as  attorney  for  said  ^runford,  prepared  a  ]>ill, 
which,  in  his  opinion,  would  enable  your  oratrix  to  convey  titles, 
and  which,  at  considerable  troubU'  and  ex])ense,  your  oratrix 
succeeded  in  getting  passed  by  the  Ceneral  Assembly." 

This  special  statute,  entitled  "An  act  for  the  relief  of  Au- 

fustus  C.  Pearce,  Margaret  Pearce,  Eleanor  Pearce,  and  .Iose])h 
'earce,  of  the  county  of  ^[arengo,  Alabama,"  was  approved 
April  i)th.  1S73,  and  after  reciting  that,  *•  //•//^w^/.y  Augustus  J. 
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Pearce,  late  of  the  county  of  Perry,  departed  this  life,  leaving- 
heirs  [him  'Q  surviving  his  widow,  Eleanor  E.  Pearce,  and  Au- 
gustus C.  Pearce,  Margaret  Pearce,  Eleanor  Pearce,  and  Joseph 
Pearce,  as  his  only  children  and  heirs  at  law,  all  of  whom  are 
under  fourteen  years  of  age.  and  reside  with  their  mother,  the- 
said  Eleanor  E.,  in  said  county  of  Marengo ;  a?id  whereas  the 
said  Augustus  J.,  at  the  time  of  his  death,  was  seized  of  the- 
following  real  estate,  lying  in  the  county  of  Hale,  to-wit,"^ 
describing  the  lands  involved  in  this  suit,  "comprising  all  the 
real  estate  of  which  he  died  seized  and  possessed;  andiohereas 
his  said  children  are,  with  their  said  mother,  in  law  entitled  to 
a  homestead  out  of  the  said  undivided  one-seventh  of  said 
land  ;  and  whereas  \\\^\v  said  interest  therein  can  not  be  divided 
and  set  apart  to  them;  and  whereas  the  said  Augustus  C, 
Margaret,  Eleanor  and  Joseph,  have  no  other  means  for  tlieir 
support,  and  it  is  to  tlieir  advantage  that  their  said  interest  in 
said  land  be  sold,  and  the  proceeds  be  applied  to  their  mainte- 
nance and  support," — enacted  as  follows :  Sec.  1.  "That  the 
said  Eleanor  E.  Pearce,  the  mother  of  said  children,  be,  and 
she  is  hereby,  authorized  and  empowered  to  sell  said  interest 
of  said  Augustus  C,  Margaret,  Eleanor  and  Joseph,  in  said 
real  estate,  in  such  manner,  and  on  such  terms  as  she  may  deem 
best."  Sec.  2.  "That  on  the  payment  of  all  the  purchase- 
money  for  such  interest  so  sold  as  aforesaid,  the  said  Eleanor  E. 
be.  and  she  is  hereby,  authorized  and  empowei'ed  to  convey,  by 
a  deed  executed  by  her  to  such  purchaser,  all  of  the  right,  title 
and  estate  of  the  said  Augustus  C,  Pearce,  Margaret  Pearce, 
Eleanor  and  Joseph  Pearce,  minors  as  afoi-esaid,  in  and  to  the 
said  real  estate ;  and  such  conveyance  shall  hereby  vest  such 
purchaser  with  full  and  complete  title  to  the  interest  of  the 
said  Augustus  C,  Margaret,  Eleanor  and  Joseph,  as  aforesaid,, 
against  all  persons  whatsoever  claiming  under,  by,  or  through 
them,  or  either  of  them." — Sess.  Acts  1ST2-3,  pp.  154-5. 

The  bill  contained  the  following  additional  allegations  :  "Al- 
though your  oratrix  had  complied  strictly  with  her  part  of  the 
contract,  and  was,  on  and  after  April  9th,  1873,  ready  and  will- 
ing to  convey  said  land,  said  Munfoi-d  did  not  comply  with 
his  part,  and  did  not  pay  her  the  sum  agreed  on,  though  he 
still  retained  possession  of  the  said  lands.  On  the  4th  Feb- 
ruary, 1870,  said  Munford  came  toDemopolis,  and  had  a  settle- 
ment with  your  oratrix;  when  she  gave  him  credit  for  all  he 
had  paid  her,  and  the  contract  for  the  sale  and  purchase  of  said 
lands  was  renewed,  reduced  to  writing,  and  signed  by  the  par- 
ties. In  this  renewal  of  the  contract,  however,  it  was  agreed 
that,  instead  of  the  $2,000  to  be  ]mid  in  cash,  the  said  Munford 
should  give  your  oratrix  his  three  promissory  notes,  for  $066.66 
each,  dated  February  4th,  1876,  and   payable  on  the   1st  Jan- 
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nary,  1877,  1878,  and  187*J.  rL'spectivelv,  with  interest  payable 
annually,"  dct'.;  ''and  said  ^fiinford  then  and  there  executed 
his  three  pruniissory  notes,  and  <lelivered  them  to  your  oratrix, 
and  she  immediately  credited  the  tirst  note,  hy  indorsement 
thereon,  as  they  had  aj^reed,  with  the  sum  of  s42.1*5,  the  amount 
of  interest  overpaid  her;  and  your  oratrix  then  ^ave  to  said 
Munford  a  l)ond,  in  the  ordinary  form,  to  make  titles  to  said 
lands  on  the  payment  of  the  said  notes.''  The  notes  were  made 
exhibits  to  the  l)ill,  and  it  was  allei^ed  that  they  were  unpaid. 
On  these  allegations,  the  bill  prayed  that  ^[unford  be  recpiired, 
by  the  decree  of  the  court,  "to  carry  out  and  j)erform  his  part 
of  said  contract,  as  in  ecjuity  and  good  conscience  he  ou<;ht  to 
do;  that  an  account  be  stated  Itetween  com|)lainant  and  said 
Munford,  and  a  decree  i)e  I'endered  a<i:ainst  him,  in  her  favor, 
for  the  amount  ascertained  to  be  due  her,  and  execution  l)e 
ordered  to  issue  thereon,  to  be  levied  of  the  j;oods  and  chattels 
of  said  Munf(»rd,  exclusive  of  said  lands;''  that  the  lands  be 
sold,  in  default  of  (jtlier  ))roperty,  and  a  j)ersonal  decree  be 
rendered  ao:ainst  Munford  for  any  i>alance  that  might  remain; 
and  for  other  and  further  relief,  under  the  general  prayer. 

The  defendant  demun-ed  to  the  bill,  assigning  the  folhtwing 
(with  otlieri  grounds  of  demurrer:  1.  That  the  bill  fails  to 
show  that  the  complainant  can  make  })erfect  title  to  the  lands, 
and,  on  the  contrary,  shows  that  she  can  not  make  perfect  and 
absolute  title.  2.  That  it  fails  to  allege  that  the  complainant 
has  ])erformed,  or  offered  to  })erform,  the  refpiirements  of  said 
alleged  contract  on  her  part,  and  that  the  defendant  has  refused, 
on  demand,  to  j)erf<jrm  saitl  conti-act.  •"•.  That  the  heirs  and 
administrator  of  Augustus  J.  Pearce  are  necessary  j)arties  to 
the  bill.  4.  That  the  mere  agreement  to  pay  m(»ney  can  not 
l)e  made  the  gntund  of  specific  perfornumce.  '>.  That  the 
comj)lainant  has  an  ade([uate  remedy  at  law.  The  chancellor 
overruled  the  demurrer,  and  the  defendant  then  tiled  an  answer, 
in  sul).>tance  as  follows:  "Respondent  admits  that  he  did  at 
one  time  negotiate  with  comjtlainant,  thi-ough  her  legal  rej)re- 
sentative,  for  the  purchase  of  one  seventh  interest  in  said  laiuls; 
but,  at  the  time  of  said  negotiation,  resj)ondent  was  the  owner 
of  all  the  other  interests  of  said  real  estate,  and  was  in  pos- 
session thereof,  aJid  being  jjossessed  of  all  the  land  excej)t  tlie 
interest  referred  to.  he  (le>ired  to  obtain  the  entire  interest; 
and  i)eing  advised  that  the  comj)lainant  and  her  children,  who 
were  ami  are  now  infants,  without  any  legal  guardian,  were 
the  owners  of  said  one  seventh  interest,  he  agreed  to  purchase 
said  interest  from  complainant,  if  an  absolute  fee-simple  title  to 
the  same  could  be  made  by  them.  IJespoiulent  alleges  that  no 
such  title  can  be  made  by  the  comi)lainant,  or  her  children,  or 
both  of  them,  because  they  were  not  at  the  time  itf  said  nego- 
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tiations,  and  are  not  now,  the  owners  of  said  one  seventli  in- 
terest. x\ngnstiis  Pearce  did,  at  the  time  of  his  death  in  IS — , 
own  one  seventh  interest  in  said  lands,  and  was  a  resident  of 
Perry  county  at  tlie  time  of  his  death  ;  but  he  did  not,  and 
never  had,  resided  on  said  lands.  Letters  of  administration  on 
the  estate  of  said  Augustus  Pearce  were  granted  h\  the  Pro- 
bate Court  of  Perry  county,  and  said  administration  is  still 
pending  in  said  court.  Said  Pearce  left  surviving  him,  as  his 
heirs  at  law  and  distributees  of  his  estate,  complainant,  his 
widow,  and  several  infant  children,  upon  whose  persons  and 
estate  no  letters  of  guardianship  have  ever  been  granted.  The 
pretended  act  of  the  General  Assembly,  to  which  reference  is 
had,  respondent  is  advised,  is  of  no  force  or  efficacy,  because  it 
was  not  competent  for  the  General  Assembly  to  authorize  said 
complainant  to  sell  property  to  which  she  had  no  vestige  of 
title.  Of  all  these  facts  with  reference  to  complainant's  and 
her  children's  title,  respondent  has  l)ecome  informed  since  said 
negotiations  were  liad.  His  agreement  to  purchase  and  pay  for 
said  lands  was  based  upon  misrepresentations  made  to  him  as 
to  the  validity  of  said  title,  by  complainant  and  those  repre- 
senting her;  and  he  hereby  affirms  his  willingness  to  pay  any 
and  all  demands  which  the  proper  owner  of  said  interest  may 
have  against  him,  but  insists  that  it  is  inequitable  to  require 
him  to  pay  for  an  interest  in  real  estate,  and  to  accept  a  deed 
therefor,  when  it  is  manifest  that  he  obtains  no  title  by  said 
transaction.  And  respondent  denies  each  and  every  allegation 
of  said  bill,  except  as  hereby  admitted,"  dec. 

The  bond  for  title  was  not  produced,  but  a  copy  of  it  was 
made  an  exhibit  to  the  deposition  of  one  of  complainant's  wit- 
nesses, who  was  her  attorney  in  the  negotiations.  The  bond, 
as  shown  by  this  copy,  was  dated  Fel)ruarv  26,  1876,  and  re- 
cited that  Mrs.  Pearce  was  authorized,  by  the  special  statute 
above  set  out,  to  sell  the  interest  of  lier  children  in  the  lands, 
being  an  undivided  seventh  ;  that  Munford  had  been  in  posses- 
sion of  the  lands  since  June  1st,  1872,  "under  and  by  virtue 
of  a  verl)al  agi'eement  made  prior  to  the  passage  of  said  statute, 
between  him  and  the  said  Eleanor  E.,  that  he  would  purchase 
from  her  the  said  interest  of  the  said  minors,  together  with  the 
interest  of  said  Eleanor  E.  as  the  widow  of  the  said  Augustus 
J.,  in  the  said  lands,  and  pay  her  therefor  the  sum  of  s2,000 
whenever  she  had  legal  authority  to  sell  and  convey  the  same," 
with  lawful  interest,  payable  annually,  "from  said  1st  June, 
1872,  to  the  time  when  the  said  purchase  of  said  lands  should 
be  lawfully  consummated  : "  that  he  had  thus  paid  interest 
amounting  in  all  to  8600;  "that  the  said  Eleanor  E.  has,  by 
virtue  of  said  act  of  the  General  Assembly,  sold  to  the  said 
Thomas  T.  the  said  interest  of  the  said  minors,  and  of  herself 
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as  widow,  in  said  tract  of  land,  for  tlie  tinii  of  ^2.fiC<>,  for 
which  he  ha.s  executed  liis  tliree  promissory  notes;"  "in  con- 
sideration whereof,  tlie  said  Eleanor  E.  binds  lierself  to  make 
to  the  said  Thomas  T.,  liis  heirs  and  assigns,  a  good  and  hiwful 
deed,  conveying  to  liini  all  the  interest  of  the  said  minors  and 
lierself  as  aforesaid,  in  the  said  lands,  so  soon  as  he,  the  said 
Thomas  T.,  shall  pay  otf  the  said  promissory  notes,  with  the 
interest  which  may  be  due  thereon  ;"  and  was  conditioned  as 
follows:  "Now,  if,  on  the  j)ayment  of  the  said  promissory 
notes,  and  the  interest  which  jnay  be  due  thereon,  the  said 
Eleanor  E.  shall,  by  a  good  and  lawful  deed,  convey  to  the  said 
Thomas  T.  Mnnford,  his  heirs  and  assigns,  all  of  the  interest 
in  said  lands  of  the  said  Augustus  C,  Eleanor,  Margaret  and 
Joseph,  minors  as  aforesaid,  as  well  as  the  interest  therein  to 
which  she  is  in  anv  wav  entitled,  then  this  ol (ligation  to  be 
void,"  etc. 

The  defendant  offered  in  evidence,  without  objection,  a  trans- 
cri])t  from  the  records  of  the  Probate  Court  of  Perry  comity, 
in  the  matter  of  the  estate  of  said  Augustus  J.  Pearce,  s1k>w- 
ing  that,  on  the  11th  September,  1872,  Mrs.  Eleanor  F..,  as  the 
administratrix  of  the  estate,  filed  her  petition  in  said  court,  al- 
leging a  deficiency  of  personal  assets  to  })ay  debts,  and  praying 
an  order  to  sell,  for  that  purpose,  the  interest  of  the  estate  in 
the  lands  involved  in  this  suit,  being  an  undivided  one-seventh, 
the  lands  being  in  the  j)ossession  of  said  Thomas  T.  Muiiford  ; 
that  on  the  1st  January,  187i^,  after  regular  preliminary  ])ro- 
ceedings,  the  court  granted  an  order  of  sale  as  prayed,  direct- 
ing the  administratrix,  or  her  successor,  to  sell  the  lands  for 
cash,  "suliject  to  the  interest  of  Eleanor  E.,  the  widow  of  said 
Augustus  J.,  to  dower  therein,  and  also  to  the  claim  oi  the 
said  P^leanor  K.  and  her  said  children  to  the  homestead  exempt 
from  execution,  levy  and  sale;"  that  the  sale  was  made  on  the 
ITth  February,  1>73,  by  Knox  Lee,  as  the  administrator  ^A/yo/c/.v 
?irm  of  the  estate,  who  reported  to  the  court  that  S.  T.  ]\[un- 
ford  had  become  the  purchaser,  at  the  })rice  of  s22.8«i ;  that 
the  sale  was  confirmed  by  the  court,  and  the  administrator  was 
ordered  to  make  a  deed  to  the  purchaser;  also,  that  on  the  12tli 
Deceml)er,  1877,  a  ])etition  was  filed  in  said  court  by  Thomas 
T.  Mnnford,  alleging  that  he  was  in  fact  the  purchaser  at  the 
.sale,  and  a  mistake  in  his  name  had  been  made  in  the  report 
and  confirmation  of  the  sale,  and  asking  that  a  commissioner  be 
appointed  to  make  a  deed  to  him,  lu*  lie  had  never  received  a 
deed  from  said  administrator;  that  the  court  granted  the  ))rayer 
of  the  petition,  corre(;ted  the  alleged  mistake,  and  aj)pt»inted  a 
commissioner  to  make  a  conveyance  as  ])rayed  ;  and  the  con- 
veyance was  produced  by  the  defendant. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 


458  SUPREME   COUET  [Dec.  Term, 

[Munford  v.  Pearce.] 

that  tlie  complainant  was  entitled  to  relief  as  prayed  in  her  bill, 
and  rendered  a  decree  accordingly ;  and  his  decree  is  now  as- 
signed as  error,  together  with  the  overruling  of  the  demnn-ers 
to  the  bill. 

Tiios.  Seay,  for  appellant. 

A.  A.  Coleman,  contra.     (Xo  briefs  on  file.) 

SOMERYILLE,  J.^ — The  rules  of  equity  jurisprudence  and 
practice  certainly  recognize*  the  principle,  that  a  bill  for  specific 
performance  may  be  filed,  by  a  vendor  against  a  vendee,  to 
compel  the  latter  to  accept  a  deed  of  conveyance  to  land.  In 
such  cases,  however,  there  must  be  an  offer  made  by  the  com- 
plainant to  convey,  on  the  payment  by  the  defendant  of  the 
purchase-money. — Waterman  Specif.  Perf.  0  -1:46-4:4:7;  Ste- 
venson V.  Maxwell,  2  N.  Y.  408. 

Technically,  the  demurrer  of  appellant  may  have  been  well 
taken,  and  should  have  been  sustained,  so  far  as  it  had  reference 
to  this  aspect  of  the  bill ;  for,  among  other  probable  defects, 
the  bill  contained  no  offer  to  do  equity  by  conveying  title  on 
the  payment  of  the  purchase-money  by  Munfordj  the  appel- 
lant. 

Yet  the  principle  applies  here,  that,  under  the  general  prayer 
for  relief,  a  complainant  may  obtain  any  appropriate  and  con- 
sistent relief  authorized  by  the  statements  made  by  the  bill,  al- 
though lie  may  be  mistaken  in  the  special  relief  praved. — Jfai/ 
V.  Lewis,  22  Ala.  646. 

It  is  clear  that  the  bill  contains  every  essential  averment 
necessary  foi-  the  enforcement  of  a  vendor's  lien.  It  alleges  a 
sale  of  lands,  the  retention  of  the  title  by  the  vendor  as  a  se- 
curity of  the  purchase-money,  and  that  the  debt  is  due  and  un- 
paid. Nothing  more  than  this  was  requisite  to  bring  into  ac- 
tivity the  conscience  and  jurisdiction  of  the  court. — May  v. 
Leuns,  supra.  And  although  a  bond  for  title  was  executed  by 
the  vendor,  no  averment  was  required  of  his  readiness  or  will- 
ingness to  make  title,  where  the  purpose  of  the  suit  is  merely 
to  enforce  the  vendor's  lien  for  the  unpaid  purchase-money  ; 
unless  there  is  a  special  stipulation,  that  the  purchase-money 
shall  not  be  due  and  payal)le  until  a  deed  of  conveyance  is 
made. — Dennis  v.  Williams,  4:0  Ala.  633  ;  Burkett  v.Munford, 
at  the  present  term;  Mclndoe  v.  Morman,  7  Amer.  Rep.  06. 

The  appellant  went  into  possession  of  the  lands  in  contro- 
versy, under  a  valid  contract  made  with  the  appellee  for  their 
purchase.  He  was,  at  the  time,  fully  advised  of  the  fact  that 
her  title  was  defective,  and  that  an  act  of  the  legislature  would 
be  requisite  to  enable  her  to  convey  to  him.     Any  charge  or 
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pre8nni])tion  of  fraud,  tlierefore,  based  on  that  »rr()und,  would 
be  repelled;  and  it  would  be  sutticient,  if  the  vendor  have  title 
when  tlie  appellant  is  in  eondition  to  demand  a  deed  of  con- 
veyance, by  olfering  to  pay  the  notes  due  for  the  j)urchase- 
money. —  Teiujue  v.    Wade,  51)  Ala.  IW.K 

The  possession  of  the  a|)j)ellant  to  these  lands  has,  moreover, 
never  been  disturbed,  but  he  has  enjoyed  their  use  and  occupa- 
tion without  hindrance  or  molestation.  If  he  desired  to  retain 
tlie  lands,  and  obtain  a  conveyance  of  the  le«fal  title,  '.K-ro-ss-lilll 
was  the  proper  remedy. — Broiitjliton  r.  MitdirJl^  iW  Ala.  2I<>. 
So,  if  he  desired  relief  on  the  <;round  of  fraud,  mistake  or  war- 
ranty, or  indemnity  for  part  payment  of  the  purcliase-money  or 
tlie  construction  of  valuable  improvements,  the  insolvency  of 
the  vendor  bein<r  alle<j:ed,  he  mi<;ht,  by  propei'  j)roof,  have  ob- 
tained relief  by  cross-bill. —yV^*/;/  I'.  McMd/ion^  iW  Ala.  125; 
Forev.  MiKenzle,  58  Ala.  115;  Bnrhdt  r.  Miinfoi'd,  at  the 
present  term. 

Ill  the  absenceof  these  ecjuities,  a  defendant  i.»  not  permitted 
to  hold  possession  under  the  faith  of  his  purchase,  and  defend 
against  the  enforcement  of  a  vendor's  lien  for  the  purchase- 
money. — 2  ]>rick.  Dig.  512,  ^jj  88,  et  neq. 

The  appellant  was  clearly  estopped  from  setring  up  adversely 
to  the  ap[>ellee,  who  was  his  vendor,  the  title  which  he  ac(juii"ed 
at  the  administrator's  sale  made  by  Knox  Lee,  under  the  order 
of  the  Probate  Court.  He  was  in  j)ossession  of  the  lands  un- 
der the  purchase  from  a|)i)ellant ;  and  the  irresistible  inference 
from  the  entire  testimony  and  all  the  facts  of  the  case  is.  tliat 
this  purchase  was  made,  by  agreement  of  parties,  merely  for 
the  j)urpose  of  perfe<'f'inij  the  title  The  land  was  wt)rth  about 
two  thousand  dollars,  and  the  amount  paid  by  ^lunford  for  the 
title  obtained  at  the  administrator's  sale  was  only  the  nominal  sum 
of  tu^fnitij-tii'o  dollars.  It  does  not  ap])ear  that  he  ever  thought 
of  referring  his  ])Ossession  to  this  title,  until  the  institution  of 
this  present  suit.  He  is  precluded;  under  this  state  of  facts, 
from  disputing  the  title  of  his  vendor  from  whom  his  possession 
was  acipiired. —  Bl'i^x  >\  Suiith,  1  Ala.  27;'> :  II>lr<)tst>  In  r. 
JHfjijdsoti.  ?}')  Ala.  250. 

There  was  no  necessity  to  make  either  the  administrator  of 
Augustus  Pearce,  or  his  heirs  at  law,  parties  to  this  suit,  undi-r 
the  peculiar  facts  of  the  case.  The  bill  itself  does  not  ^how 
that  any  one  had  any  interest  in  the  lands  described.  eNcej)t 
such  as  the  appellee  was  authorized  to  sell  and  convey  by  au- 
thority of  a  sjiecial  act  of  the  U^i^islature.— Acts  1S72  -8.  ]).  154. 
The  bond  for  title,  under  which  Munford  took  ])o.>isession, 
and  made  the  purchase,  recognizes  the  authority  of  the  appellee 
to  sell  and  convey,  and,  i)V  necessary  imj)lication.  to  receive  the 
purchase-money,   by   virtue   of  the   })ower    conf envd    by    this 
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special  act.  The  proof,  furthermore,  shows  that  the  title  of  the 
heirs  was  devested  by  the  sale  made  by  Knox  Lee,  under  the 
order  of  the  Probate  Court. 

The  rower  of  the  legislature  to  pass  acts  of  this  nature,  au- 
thorizing a  sale  or  disposition  of  property  belonging  to  minors, 
for  their  beneiit,  may  be  now  considered  so  tirinly  settled  as  to 
constitute  a  rule  of  property  in  this  State.  It  can,  therefore, 
no  longer  be  questioned,  at  least,  in  those  instances  where  the 
act  was  passed  prior  to  the  present  constitution,  of  1875.  How 
the  case  might  be  under  the  influence  of  section  23,  of  article  4, 
of  this  constitution,  inhibiting  the  General  Assembly  from  pass- 
ing special  laws,  for  the  benetit  of  individuals,  in  certain  contin- 
gencies wcneed  not  now  decide. — Tindal  v.  DrcLke,  60  Ala. 
170-178;  Toddv.  Flmcmoy,  56  Ala.  99. 

The  decree  of  the  chancellor  must  be  affirmed. 


Fields  i\  Helms. 

Sill  in  Equity  for  Cancellation  of  Mortgage,  or  Redemption. 

1.  Filing  bill  In  donhh'  axpect. — A  bill  in  equity  may  be  filed  in  a 
double  aspe<-t,  when  the  alternative  prayers  are  not  founded  on  inconsis- 
tent titles,  and  the  alternative  relief  is  of  the  same  kind  and  nature. 

2.  Same,  by  mortgagor. — A  m(>rt<ragor  may  file  a  bill  in  a  double  as- 
pect, averring  full  payment  of  the  mortiiage  del)t,  and  yet  offering  to  pay 
any  balance  that  may  be  found  due  on  the  statement  of  the  account,  and 
praying  for  a  cancellation  of  the  mortgage,  or  for  an  account  and  redemp- 
tion. 

Appeal  from  the  Chancery  Court  of  Blount. 

Heard  before  the  Hon.  Tnos.  Cobbs. 

The  original  bill  in  this  case  was  filed  on  the  24th  May,  1880, 
by  Bales  Helms,  against  A.  E.  Fields  and  Lemuel  Bentley.  and 
sought  equitable  relief  against  two  mortgages  ;  one  of  which 
was  executed  by  the  complainant  to  said  Bentley,  and  the  other 
to  said  Fields.  The  mortgage  to  Bentley  was  executed  on  the 
5th  December,  1873,  to  secure  several  promissory  notes  given 
for  the  purchase-money  of  a  tract  of  land ;  and  this  mortgage, 
with  the  secured  notes,  after  several  partial  payments  had  been 
made,  was  transferred  by  Ik'utley  to  Fields,  to  whom  a  new 
mortgage  and  notes  were  afterwards  executed,  including,  as  the 
l)ill  alleged,  a  loan  of  money  and  usurious  interest.  The  bills, 
original  and  amended,  alleged  that  the  notes  were  fully  paid, 
with  legal  interest;  and   the  complainant  offered  to  pay  any 
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balance  tliat  inijijlit  be  found  nni)aid  on  the  statement  of  the  ac- 
count. The  bill  prayed,  "  1st,  tiiat  it  be  referred  to  the  n'tr'ia- 
ter  to  take  and  state  an  account,  ascertain  an<l  i-e|K)rt  what  sum 
of  money,  principal  and  interest,  if  any,  may  be  tound  due  from 
complaiiumt  to  said  Abijah  K.  Fields;  2d,  that  if,  on  the  state- 
ment of  the  account  as  above  ])rayed,  it  be  found  that  your  ora- 
tor has  paid  the  said  A.  K.  Fields  the  amount  justly  due  him  on 
said  two  ])romissory  notes  j)ayable  to  said  lientlev,  that  said 
mortgages  be  decreed  to  l)e  cancelled  and  delivered  u])  to  your 
orator;  8d,  that  the  court  grant  such  other  and  further  relief  to 
your  orator  as  may  accord  with  the  law  of  the  land  and  the 
practice  of  the  court."  The  chancellor  overruled  a  demurrer 
to  the  bill  for  want  of  ecpiity,  and  a  motion  to  dismiss  it,  "  be- 
cause said  bill,  as  aniended,  unites  distinct  cause  of  action  in  the 
alternative,  re(|uiring  different  relief  : '"  and  his  decree  is  now 
assigned  as  error. 

IIamu.i.  iV:  Dickinson,  foi-  a])pellant. — Alteriuitive  averments 
and  prayers  in  a  bill  are  only  allowed  when  they  are '*  the 
foundation  for  precisely  the  same  relief." —  Warehouse  Co.  r. 
e/<y?<'^v,  62  Ala.  558  ;  (jordonx  Adm' r  /•.  /i^>.v.s-,  68  Ala.  368; 
Mieon  e.  As/nirst.  55  Ala.  6<iT.  The  leading  object  of  the  bill, 
here,  is  a  cancellation  of  the  mortgage,  on  the  ground  that  the 
debt  has  been  overpaid  ;  and  the  secondary  object  is  an  account 
and  redemption,  if  the  secured  debt  has  not  been  ])aid.  The 
decree  for  relief,  under  these  alternative  averments  and  j)rayers, 
is  essentially  distinct  and  different. —  Waller  r.  Ilni'r'ix,  7  Paige, 
167;  SJuDinon  r.  Sj)f>t-/'s,  2  A.  K.  ]\[ar.  812;  Pcrlur  r.  l>itrni, 
4  John.  Ch.  14(».  Suppose  the  bill  had  been  confessed  by  the 
defendant,  what  decree  would  the  court  render^ — 55  Ala.  6(»7. 

AV.  .1.  Haralson,  and  J<  iin  A.  Li>k.  confrn.  cited  Mifau 
V.  Aslnu'xt.  55  Ala.  (511  ;  7  Porter,  144:  11  Ala.  ;-!25  :  :{5  Ala. 
380;  1  Dan.  Ch.  PI.  lV:  Pr.  884-5.  5th  ed.  ;  P.ispham's  K-piitv, 
^^  48,  222;  1  P.rick.  Digest,  7ol,  jj  \m\  ;  2  ///.  127,  jj  12(>. 

J*)TUCKELL,  C.  .1. — The  precise  point  of  the  motion  to  dis- 
miss the  bill  for  want  of  ecpiity  is,  that  it  avers  payment  in  full 
of  the  mortgage  debt,  aud  yet  avers  that,  if  in  the  fact  of  full 
])ayment  the  complainant  should  be  mi>takeii.  he  is  ready  and 
willing  to  inake.  and  offers  payment  of  any  balance  of  the  debt 
which  may  be  found  unpaid  :  and  in  either  aspect  relief  is 
])rayed.  A  l)ill,  with  such  alternative,  inconsistent  averments 
aiul  prayers,  it  is  argued,  can  not  be  maintained.  The  general 
rule  of  etpiity  pleading  is,  that  if  a  coinplainanr  is  not  certain 
of  his  title  to  the  specitic  relief  he  wishe-to  pray  for,  the  praver 
of  the  bill  may  be  so  framed  that,  if  one  >pecies  of  relief  is  de- 
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nied,  another  may  be  granted.  The  limitation  of  the  rule,  as 
was  stated  in  3f'icon  v.  Ashv.rst,  55  Ala.  607,  is,  that  the  alter- 
native prayer  must  not  be  founded  on  inconsistent  titles,  and 
the  relief  must  be  of  the  same  kind  and  nature.  The  illustra- 
tion of  the  limitation  given  in  1  Dan.  Ch.  Pr.  385,  is  very  apt : 
"A  plaintiff  can  not  assert  a  will  to  be  invalid,  and  at  the  same 
time  claim  to  take  a  benefit  on  the  assumption  of  its  validity." 
Another  apt  illustration  is  found  in  Shields  v.  Barrow,  17 
How.  (U.  S.)  180,  where  one  of  the  prayers  of  the  bill  was,  to 
set  aside  a  contract  on  the  ground  of  fraud,  and  another  was 
that,  if  the  contract  was  valid,  specific  performance  of  it  should 
be  enforced  ;  the  bill,  praying  for  repugnant,  inconsistent  relief, 
was  dismissed. 

Admitting  the  present  bill  to  be  framed  with  a  double  aspect, 
and  that  it  prays  for  alternative  relief,  the  title  of  the  com- 
plainant is  the  same,  and  the  relief  prayed  is  of  the  same  nature 
and  character.  A  mortgagor  who,  after  the  law-day  of  the 
mortgage,  pays  the  mortgage  debt,  has  no  other  remedy  to  divest 
the  legal  estate  which  has  become  absolute  in  the  mortgagee, 
and  to  re-invest  himself  with  it,  than  by  bill  in  equity.  The 
bill  is  essentially  a  bill  to  redeem.  The  right  and  title  to  relief 
springs  from  the  nature  and  character  of  a  mortgage  in  the 
contemplation  of  a  court  of  equity  ;  that  it  is,  and  shall  stand, 
though  its  condition  is  broken,  as  a  mere  security  for  a  debt. 
Though  full  payment  of  the  mortgage  debt  may  be  averred,  it 
is  not  unusual,  and  it  is  more  appropriate,  that  the  complainant 
should  oifer  to  pay  any  balance  found  due  on  the  debt. 
2  Jones  Mort.  ^  lo93.  If  the  offer  was  not  made,  it  would, 
perhaps.  He  within  the  power  of  the  court  to  impose  as  terms 
and  conditions,  upon  which  redemption  could  be  had,  the  pay- 
ment within  a  specified  time  of  the  unpaid  balance  of  the  debt, 
or  that  the  bill  be  dismissed. — Beach  v.  Cooke,  28  X.  Y.  508. 
However  that  may  be,  when  the  bill  contains  the  offer,  the 
power  of  the  court  is  undoubted.  The  object  and  purpose  of 
the  bill  is  single — the  redemption  from  the  mortgage.  If  the 
debt  has  been  fully  paid,  the  complainant  is  entitled  to  relief, 
without  terms  or  conditions.  If  a  balance  of  the  debt  remains 
unpaid,  to  the  same  relief,  upon  the  same  title,  and  in  the  same 
right,  he  is  entitled,  on  such  terms  and  conditions  as  the  court 
may  impose  for  the  payment  of  such  balance.  The  case  is  of 
that  precise  character,  in  which  a  bill  is  properly  framed  in  a 
double  aspect,  with  alternative  prayers  for  relief. 
Aftirmed. 
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Ridley  &  Wife  r.  Ennis  &  AVife. 

m/l  VH  KifiUij  for  Specljic  Perfonnancr  of  Contrart  for  K.r- 
chcmtje  <f  Laiuh. 

1.  K.rch(ni(je  <if  latuJx  bi'lniitjiiuf  to  stdtiilori/  f stairs  a/  murriiil  innnni  ; 
Hpiciftc  jwrfiiriiHitict'  of  rontnirt  for. — On  bill  fiU'<l  for  tlic  specific  execu- 
tion of  a  Contract  Ix'tween  two  married  women,  with  the  assent  and  con- 
currence of  their  n'spective  husl)ands  as  parlies,  for  an  exchanj:e  of 
hinds  he!on<rin<r  to  tlieir  resjiective  statutory  estates,  p<issession  liavin<i 
been  deliveri'(i  and  taken  un<ler  the  contract;  tlir  court  d(  clari'S,  "  We 
do  not  and  will  not  umlertake  to  dccid*-  what  would  be  our  ruiin;.',  if  the 
bill  showed  that  nothing  remained  to  be  done  but  to  exciutc  reciprocal 
conveyances."  liut,  if  the  contract  ex])ressly  stijiulates  that  the  de- 
fendants, in  a<ldition  to  convevin<;  the  tract  of  land  owned  by  the  wife, 
"shall,  by  ])roper  instrinnent  in  writinj;,  secure  said  K.  and  wife  [cfmi- 
])lainants]  atrainst  all  li>ss  by  reason  of  "  an  apprehended  di-fcct  in  tlie 
title,  "by  lien  on  the  land  conveyeil  by  them"  on  the  exchanjre;  an<l 
tlie  bill  shows  that  the  teinler  of  a  deed,  si<,'ned  by  theconi|)laiiuu)ls,  was 
accom))ani('d  with  the  tender  of  a  mortjriiire  tui  the  lands,  to  be  siLrne<l  by 
the  defenilants  pursuant  to  this  stipulation,  the  wife  liavint:  no  jiower  to 
execute  such  luortgagi',  the  complainants  do  not  make  out  a  case  for 
specific  i)erformance. 

2.  JnsnrtDirr ;  rl'jht  to  iiumfij  jioi^l  on  loss,  /is  Iji'tinrti  /n-rsoii  iiisnriiHj 
ami  )nort</iitji'r. — When  a  person  eflects  an  insurance  on  a  house  in  which 
he  has  an  insurable  interest,  piys  the  premium,  an<l  receives  the  money 
pai<l  on  u  loss,  a  morljjragee  of  the  projierty,  showiuLr  no  interest  in  the 
policy  by  assignment  or  otherwise,  can  not  as.sert  any  claim  to  the  money. 

3.  Anriiu-iits  of  liill  i-oiistriii'il.  —  .\n  averment  that  a  suit  in  eipiity  is 
pemling  against  the  administrator  of  H.,  with  others.  "  in  which  suit  the 
title  to  said  lands  is  involved  and  litigated."  is  not  e(|uivalent  to  an  aver- 
ment "that  said  lands  are  suliject  to  anv  chariie  or  lial)ilitv  for  the  debjs 
of  K." 

Ai'i'E.M,  from  tlie  niaiieerv  Court  of  ]\ra«li.S(>n. 

Heard  before  the  TIoii.  N.  S.  (tk.\h.\m. 

The  bill  ill  thi.*  ease  was  hied  on  the  loth  September.  1S7!», 
bv  John  ('.  Enni.*  and  Sarah  A.  Ennis,  who  were  husband  and 
wife,  a<i:ainst  James  L.  and  I'annie  J.  Ridley,  also  husband  and 
wife;  and  sonixht.  principally,  the  s])eeitie  j)erformanee  of  a 
contract,  made  and  entered  into  l>y  the  parties  on  the  H)th  De- 
cember, 1S72,  for  an  exchano-e  of  lands.  The  contract  was  re- 
duced to  writiiifr.  sio-ned  by  all  the  parties  in  dn])licate.  with  their 
seals  attached,  and  atteste«l  by  two  witnesses;  and  a  coi)y  of  it 
was  made  an  exhibit  to  the  bill.  The  lands  in  the  jiossession 
of  Ennis  and  wife,  and  which  they  were  to  convey  to  Kidley 
and  wife  (or  t(»  Mis.  iJidleyf.  consisted  of  .><everal  lots  in  the 
oitv  of  Iluntsville.  which   l>elonire<l  to  the   estate  of  John  II. 
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Spaiilding,  deceased,  who  was  the  former  husband  of  Mrs. 
Ennis ;  and  she  and  lier  husband  were  tlie  administrators  of 
Spaulding's  estate.  The  lands  which  Ridley  and  wife  were  to 
convey  by  the  exchange,  consisting  of  about  4^0  acres,  were 
inherited  by  Mrs.  Ridle3%  according  to  the  averments  of  the 
bill,  from  her  deceased  father,  William  Robinson.  The  bill 
alleged  that  possession  was  given  and  taken  by  the  parties  under 
the  contract,  and  that  each  continued,  up  to  the  filing  of  the 
bill,  in  possession  of  the  land  received  b}-  the  exchange ;  that 
the  complainants  had  erected  valuable  improvements  on  the 
lands  which  they  had  received ;  that  Mrs.  Ridley  had  effected 
an  insurance  for  82,000  on  the  houses  (or  some  of  them) 
erected  on  the  lots  which  she  had  received,  and  had  collected 
the  insurance  money,  the  houses  having  been  destroyed  by  fire. 
As  to  these  matters,  the  complainants  claimed  and  asked,  if  they 
were  not  entitled  to  a  decree  for  specific  performance,  compen-. 
sation  for  the  improvements  which  they  had  erected  on  the 
lands  which  they  had  received,  and  a  lien  on  these  lands  for  the 
insurance  money  which  Mrs.  Ridley  had  received. 

The  defendants  filed  separate  demurrers  to  the  bill  for  want 
of  equity,  assigning  several  causes  specifically.  The  chancellor 
overruled  the  demurrer,  and  his  decree  is  now  assigned  as  error. 

Walkp:k  (fe  Shelby,  for  appellant. — 1.  The  statutes  prescribe 
the  manner  in  which  property  belonging  to  the  wife's  statutory 
estate  may  be  sold  and  conveyed,  and  also  the  kind  of  debts 
with  which  that  estate  may  be  charged,  and  the  manner  in 
which  the  liability  may  be  enforced. — Code,  §^  2704-12.  Be- 
sides this,  the  power  is  given  to  the  wife  to  dispose  of  her 
statutory  estate  by  will. — lb.  §  2713.  The  statutes  show  a  fixed 
pnr])ose  to  make  this  a  peculiar  estate,  and  to  restrict  the  powers 
of  both  liusl)and  and  wife  over  it.  These  statutory  ])owers 
must  1)e  strictly  pursued,  and  any  contract  not  authorized  l)y 
them  is  absolutely  void. — Hammond  v.  Tliompson^  56  Ala.  592; 
Peeples  v.  Sfolla,  57  Ala.  57;  O'' Connor  v.  Chamherlain. 
59  Ala.  481 ;  Gary  v.  JJ/'xon,  51  Miss.  599  ;  Mallett  v.  Parham, 
52  Miss.  921 ;  -Wells  on  Sep.  Property  of  M.  W.,  ^,^  31<),  336, 
342 ;  P'ipjwn  v.  Wesson,  74  X.  C.  442 ;  Gilbert  c.  Dupree, 
63  Ala.  :S31;  Griffin  v.  Sheffield,  38  Miss.  ZbS)  \  iJempsei/ 
V.  Tijlee,  3  Diier,  73;  Davis  v.  Frij,  7  Sm.  ct  Mar.  67. 

2.  Tiie  agreement  sought  to  be  enforced  is  executory — it  is 
a  mere  contract  to  convey,  with  a  superadded  stipulation  to 
mortgage  the  property  received  against  a  contingent  liability  of 
the  property  ro  be  conveyed  for  del)ts.  Such  a  contract  can 
not  be  referred  to  any  of  the  statutory  powers  conferred  on  the 
wife,  or  on  her  and  her  husband  jointly;  it  imposes  no  liability 
upon  either  the  wife  or  her  statutory  estate,  and  its  specific  per- 
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foriiuuice  will  not  be  decreed  by  a  court  of  e(]uity. — AV/'f/  t^ 
Bar)ii'><  i\  Mowly,  5  Ala.  <)!(»;  SUftlman  r.  M<ttt/ieirs,  20  Ark. 
658;  WoofI  v.  Tenn.y^  8(»  Ark.  391;  Morrifion  r.  Kithntra^ 
55  Miss.  71;  Battler  v.  Buckingham^  5  Dav,  4U2;  2  (ireen's 
(N.  J.)  p]q.  65 ;  Leonis  v.  Lazzarovicli,  55  Cal.  52 ;  Bishoj/s 
M.  W.  §  601,  and  cases  cited  in  note  4;  Fry  on  Spec.  Perf. 
300,  5V  m)Q-^  Xk'hoh-  V.  Joncx.  3  E(j.  Cas.  L.  Vi  601. 

3.  There  is  no  estoi)j)el  a<^ainst  Mrs.  llidley.  —  T()d<1  r.  Ilail- 
road  Co.,  10  Ohio  St.  514,  520;  Martin  t\  7>//v//y,  6  AVendell. 
12;  Butler  v.  Buckln<jhain,  6  Coini.  492;  Herman  on  Estop- 
pel, 235,  §  215.  The  same  reasons  forbid  an  estoppel  by  im- 
provements, or  compensation,  its  equivalent;  otherwise,  a  mar- 
ried woman  might  be  im])roved  o"ut  of  her  estate,  and  uninten- 
tionally effect  what  she  could  not  purposely  do  with  the  aid  of 
a  skillful  convcvancer.— Ami  v.  Cnleman,  .'!'.>  Penn.  200; 
GluUhn  V.  Stn/phr,  52  Penn.  St.  404. 

4.  The  claim  for  compensation  on  account  of  the  improve- 
ments, and  on  account  of  the  insurance  money  received,  is  in- 
consistent with  the  claim  to  a  specific  ]»erformance;  and  the 
two  claims  to  relief  can  not  be  asserted  in  the  alternative. 
Mt'eoa  V.  Ashxrst,  :,')  Ala.  612;  ////v.v.  Battle  cf'  Co.  c.  Wal- 
thall, 38  Ala.  332;  Slannonx  /•.    Will  lams,  27  Ala.  5<»7. 

I^)KANi)()\  cV:  JoNKs,  contra.     (Xo  brief  on  file). 

STOXF,  J. — Mrs.  Funis  and  Mi's,  liidley.  married  women, 
with  the  concurrence  and  cooperation  of  their  respective  hus- 
bands, entered  into  an  agreement  of  e.\chan<;e  of  certain  lands, 
but  no  titles  were  made.  Tiie  lands  ^Irs.  Ridley  pnjposed  to 
part  with  were,  according  to  the  averments  of  the  bill,  her 
statutory  separate  estate,  and  we  are  not  iuformeil  she  had  any 
other  estate.  It  is  difficult  to  classify  the  lands  ^[rs.  Funis  pnt- 
posed  to  convey.  Slie  did  nor  profess  to  own  them,  and  we  ai'e 
not  informed  she  had  any  estate  of  any  kind,  unless,  pei'haps. 
her  interest  in  her  former  husband's  estate  constituted  her  a 
projoerty  holder.  The  bill  is  silent  as  to  this  interest,  or  its 
value.  The  lots  in  lluntsville,  which  .Mr.  and  Mr>.  Fnni>  were 
to  convey  in  e.\chang(!,  were  of  the  esrate  of  Spanlding.  Mrs. 
Funis'  former  husband,  whicli  had  neither  l)eeii  silcl.  nor  or- 
dered to  be  solil.  The  expeetation  and  agri-ement  wt'ri'.  that 
an  order  would  be  obtained  to  sell  the  huuls  oi'  lots;  that  Mrs. 
Funis,  or  Funis  and  wife,  woidd  thus  procure  title  to  them,  and 
then  convey  title  to  Mrs.  Riilley,  when  t!ie  iarter  and  her  hus- 
band would  convey  to  Ivinis  and  wife  the  lamis  agiee<l  to  be 
exchanged  for  the  lots.  This  airreement  was  in  writing,  signed 
on  both  sides  by  husband  and  wife,  and  arte>ted  by  two  sub- 
scribing witnesses.  The  contracting  parties  exchanged  po>.-«e^- 
30 
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sions,  Ennis  and  wife  taking  possession  of  the  lands  in  the 
country,  formerly  claimed  by  Mrs.  Ridley,  and  Ridley  and  wife 
taking  possession  of  the  town  lots  belonging  to  the  Spanlding 
estate.  They  have  severally  retained  the  possessions  so  taken 
ever  since. 

Mrs.  Ridley  was  the  daughter  of  one  Robinson,  deceased, 
from  whom  it  is  averred  the  lands  came  to  her  by  inheritance. 
One  clause  of  the  agreement  of  excliange  is  as  follows :  "  It  is 
further  stipulated  and  agreed,  that  if,  at  the  time  of  conveyance 
[of]  said  lands  to  said  Sarah  A.  and  John  C  Ennis,  the  same 
shall  be  subject  to  any  charge  or  lial)ility  for  the  debts  of  Wil- 
liam Robinson,  deceased,  fi-om  whom  said  Eannie  J.  [Ridley] 
inherited  said  lands,  she  shall,-  by  proper  instrument  in  writing, 
secure  said  Ennis  and  wife  against  all  loss  by  reason  thereof 
by  lien  on  the  land  conveyed  by  tliem  to  said  Fannie  J.  Ridley." 

The  bill  avers,  tliat  Mr.  and  Mrs.  Ennis,  who  were  the  ad- 
ministrators of  Spanlding's  estate,  obtained,  by  regular  j^roceed- 
ings,  an  order  to  sell  the  lots  they  had  contracted  to  convey  to 
Mrs.  Ridley ;  that  the  lots  were  sold  by  them,  under  the  order 
so  ol)tained ;  that  they  became  the  purchasers;  that  they  re- 
ported the  sale  to  the  Probate  Court,  and  it  was  confirmed ; 
that  they  reported  the  pnrchase-money  paid,  and  obtained  an 
order  for  title,  and  that  title  was  made  to  them  l»y  a  commis- 
sioner, appointed  by  the  court  for  the  purpose.  It  further 
avers  that  complainants,  Ennis  and  wife,  had  a  deed  prepared, 
conveying  said  lots  to  Mrs.  Ridley,  with  covenants  of  warranty ; 
that'  they  had  signed  the  same  in  the  presence  of  two  sub- 
scribing witnesses,  and  that  the  same  was  ready  to  be  delivered  ; 
that  they  also  had  a  mortgage  prepaned,  to  be  executed  by 
Ridley  and  wife,  conveying  said  lots  back  to  them  as  a  mort- 
gage security,  to  indemnify  them  against  any  debts  of  William 
Robinson's  estate,  the  lands  accpiired  from  Mrs.  Ridley  might 
be  made  subject  to.  Tiie  mortgage  thus  prepared  recites,  that 
"  there  is  a  suit  now  pending  and  undetermined  in  tlie  Chancery 
Court  of  Madison  county,  Alabanui,  and  was  so  pending  on  the 
19th  day  of  December,  1872  [the  date  of  the  written  agree- 
ment of  exchange],  wherein  Morris  K.  Taylor,  as  the  adminis- 
trator of  the  estate  of  Byrd  Brandon,  deceased,  is  complainant, 
and  Caroline  P.  Robinson,  as  the  administratrix  of  Wm.  Rob- 
inson, deceased,  and  others  are  defendants;  in  which  suit,  the 
title  of  the  said  [Ridley  and  wife]  to  said  three  quarter-sections 
of  land  [the  land  agreed  to  be  conveyed  by  Mrs.  Ridley  in 
exchange]  is  involved  and  litigated.  "''^  *  If  the  said  parties 
of  the  first  part  [Ridley  and  wife]  shall  save  harndess  tlie  said 
parties  of  the  second  part  [Ennis  and  wife],  so  they  shall  sus- 
tain no  loss  by  reason  of  said  suit,  then  this  obligation  and 
instrument  to  become  nnll  and  void."     The  mortgage  also  con- 
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tained  a  power  of  sale  on  default.  Tlic  hill  avens,  that  Eiinis 
and  wife  tendered  the  said  deed  to  Mrs.  Ridlev,  and  at  the 
same  time,  and,  as  we  understand  its  averments,  as  part  of  the 
same  transaction,  tendered  the  mort<^a<?e  desei-il)ed  above,  to  he 
executed  by  Ridley  and  wife  ;  and  demanded  from  them  also 
a  conveyance  of  the  said  three  (juarter-sections  of  land.  The 
deed  was  tendered  to  Mrs.  Ilidley,  on  condition  that  she  and 
her  husband  contemporaneously  executed  t(»  Ennis  and  wife 
the  said  morti^age,  and  conveyed  also  to  them  the  said  three 
quarter-sections  of  land.  The  bill  avers,  that  Ridley  and  wife 
refused  to  comply  with  this  demand;  and  the  present  bill,  in 
its  primary  aspect,  seeks  to  obtain  specific  performance  of  the 
alleijed  a<xreement  of  exchaiiije,  in  the  manner  above  described. 

Tile  averments  in  the  l)i]l.  tendini;  to  show  said  three  <piarter- 
sections  of  land  were  '•sul)ject  to  any  charije  or  liability  for 
the  debts  of  William  Robinson,  <lecea>ed,"  are  the  recitals  in 
the  inortgHije  tendered  to  Ridley  an<l  wife  to  be  signed,  the 
material  j)arts  of  which  are  copii'd  above  from  an  exhibit  made 
part  of  the  bill,  and  the  following  language  in  the  body  of  the 
bill:  "(^)mplainants  show  fui'ther  unto  your  Honor,  *  * 
they  had  prepared  a  deed  of  conveyance,  with  warranty  of  title, 
conveying  to  said  Fannie  J.  Ridley  the  pro])erty  hereinbefore 
descril>e<l  as  situate  in  the  city  of  Iluntsville,  State  of  Ahi- 
bama,  and  also  a  mortgnge  or  lien  on  said  property,  to  indem- 
nify comj)lainants  against  loss  by  reason  of  a  certain  suit  j)ar- 
ticularly  referred  to  in  said  mortgage  or  lien."'  There  is  no- 
thing else  in  the  bill,  or  exhibits,  tending  to  sh(»w  the  hmds 
"were  subject  to  any  charge  or  liability  for  the  debts  of  Wm. 
jRobinson,  deceased." 

AVe  do  not,  and  will  not,  undertake  to  decide  what  would  be 
our  ruling,  if  Ennis  and  wife  sh(»wed  they  had  complied  with 
all  the  stipulations  of  their  contract,  and  asked  by  their  l»ilK 
only  that  mutual  conveyances  be  coerced,  of  the  lands  they  had 
agreed  to  exchange ;  in  other  words,  if  nothing  remained  l)Ut 
to  execute  conveyances.  Whether  such  ground  of  relief  natu- 
rally and  necessarily  springs  out  of  the  power  of  the  husband 
and  wife  to  sell  property  held  as  statutory  separate  estate  of 
the  wife,  and  the  fui'ther  power  to  invest  the  wife's  moneys 
thus  held,  is  a  grave  (piestiou  we  i)refer  not  ro  decide,  until  its 
decision  is  rendered  necessary.  If  our  rulings  in  the  following 
cases  suggest  inquiries  on  this  difficult  and  oft-recurring  sui)- 
ject  of  the  powers  of  married  women  under  our  statutory  sys- 
tem, it  will  be  time  enough  toattemj)t  their  solution  when  they 
are  fairly  presented  before  us:  Mnrhs  r.  ('mrlis,  ,"•;}  Ala.  4'.>t»; 
Smith  V.  Carmn^  TjO  Ala.  4.57:  Strofi'i  r.  Wtuhhll,  Ih.  471: 
Prout  V.  I/of/e,  57  Ala.  L>8 :  /V.y^Ms'  r.' NA>/A/.  ///.  .-.8:  SUn-r/t 
V.  Coh'mati,  th.  172;  ('iquhiiid  /•.   KiJuw^  Ih.  •J4t'>:  IInn>>i  r. 
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Lundie^  58  Ala.  100;  Terry  v.  Keatmi,  Ih.  667;  CasUeman  v. 
Jeffries^  60  Ala.  380;  Logu'ood  v.  Hussey^  Ih.  417;  Conly  v. 
Blue.,  62  Ala.  77;  Norman  v.  HarriKvyton.,  Ih.  107;  ^Yilliams^ 
Birney  db  Co.  v.  Bass,  57  Ala.  487. 

The  tender  of  title  in  this  case  was  accompanied  with  tlie 
demand  and  condition,  that  Ridley  and  wife  should  execute  a 
mortgage  on  her  statutoiy  separate  estate.  There  was  no  offer 
to  deliver  the  deed,  if  the  mortgage  was  not  executed.  The 
same  condition  attended  the  demand  of  title  from  Ridley  and 
wife.  The  three  acts  were  expected  to  be  contemporaneous, 
and  the  execution  of  the  mortgage  was  made  a  controlling 
factor.  This  Mrs,  Ridley  had  no  power  to  do;  and  if  she  had 
executed  it,  it  would  have  been  void  as  a  contract,  under  our 
uniform  rulings. — Cliapman  v.  Ahraham,  61  Ala.  108 ;  Jones 
V.  Wilson,  57  Ala.  123 ;  0'  Connor  v.  CJiarnherlain,  59  Ala.  431 ; 
Garrett  v.  lehman,  Durr  d;  Co.,  61  Ala.  391 ;  McMuUen  v. 
Lockard,  64  Ala.  56;  Thomas  v.  BemTjert,  63  Ala.  561 ;  Gans 
V.  Willianis,  62  Ala.  41 ;  lee  v.  Tannenhaurn,  Ih.  501.  AVhether, 
if  the  debts  of  William  Robinson's  estate  are  made  a  charge  on 
the  lands  received  by  Ennis  and  wife  in  the  exchange,  they 
have  an  equity  to  go  against  the  lots  for  reimbursement,  is  not 
decided. 

The  remaining  question  must  be  decided  against  the  appellee. 
Even  if  Ennis  and  wife  held  a  mortcjage  on  the  lots  at  the  time 
the  house  was  burned,  on  account  of  which  Mrs.  Ridley  realized 
the  insurance  money,  that  would  give  complainants  no  right  to 
it.  Mrs.  Ridlej'  insured  in  her  own  name,  and  paid  the  pre- 
mium, and  Eimis  and  wife  show  no  right  to  the  money,  by 
assignment  of  the  policy  or  otherwise. —  Yandegraff  i\  Medloch, 
3  For.  389;  1  Jones  on  Mort.  ^.^  401-2,  and  note  6. 

But  there  is  another  fatal  objection  to  this  branch  of  relief. 
The  bill  contains  no  averment  that  the  lands  Eimis  and  wife 
received  in  exchange,  are  "  subject  to  any  charge  or  liability 
for  the  debts  of  William  Robinson,  deceased."  It  is  not  even 
averred  that  his  estate  owed  any  debts.  The  averment  that 
Morris  K.  Taylor  has  a  suit  in  chancery  against  William  Robin- 
son's administratrix  and  others,  in  which  the  title  of  said  lands 
is  involved  and  litigated,  is  not  the  e<|uivalent  of  an  averment, 
that  the  lands  are  subject  to  a  chai'ge  or  liability  for  the  debts 
of  William  Robinson,  deceased.  This  averment  would  be  in- 
sufficient, if  Mrs.  Ridley  was  sui  juris,  and  the  money  was 
equitably  bound  for  the  indemnity  of  Ennis  and  wife.  It  fails 
to  show  any  incumbrance  whatever  on  the  lands.  There  are 
other  features  of  this  case  we  might  comment  on,  but  we  deem 
it  unnecessary. 
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The  bill,  as  framed,  contains  no  equity,  and  the  demurrer  to 
it  should  have  been  sustained. 
Keversed  and  remanded. 

Brickei.l,  C.  J.,  not  sittin*;. 


Miller  &  Co.  i\  Boykin. 

Action  on  Proinhmrtj  Note.,  htj  Axxignee  agahist  Maker. 

1.  Tr<w»fer  af  note  (tft  rnll(it"rnl  s''ciirit>i ;  rii/lits  of  holder,  niid  drfenfiex 
afjdiiiKt. — Whatever  may  be  the  geiiLTal  Wt'ight  of  authority  ol.si'where, 
it  is  the  settled  law  of  this  State,  tliat  one  who  takes  ne<;otiahle  i)a])er  as 
collateral  security  for  a  pre-exi-^tiufr  (lel)t  is  not  a  piirchaser  for  value  in 
the  usual  course  of  trade,  but  tlie  pap.'r  is  open  in  his  hands  to  all  de- 
fenses which  niijjrht  have  been  niaile  atraiust  it  in  tiie  iiands  of  the  as- 
signor tir  orit^inal  owner;  and  tliis  principle  ai)|)lies  to  acconnnodation 
paper,  liut,  where  one  honestly  takes  ne.L'oti;d)le  jiaper.  IxM'ore  niaturitv, 
as  c(jlla!eral  security  for  a  debt  contemporaneously  contracted,  or  In 
pursuance  of  an  aixreement  maili'  at  the  time  the  debt  was  coiitracte<l, 
he  is  entitled  to  protection  a;j:ainst  e  [uities  or  defects  of  which  he  had  no 
notice. 

2.  Smnt'. — To  constitute  a  purchaser  for  value,  of  notes  or  i)aper 
agreed  to  betr  insferredas  collateral  security  for  a  debt  contemporaneous- 
ly contrac'ed,  it  is  not  necessary  that  the  securities  t<i  be  transferred 
shouM  be  i)artie'ilarly  described  at  ihe  lime;  a'n  agreement  to  give  col- 
laterals would  be  sullicientto  include  any  jiarticniar  cnliateral  afterwards 
delivered  in  execution  of  such  promise;  the  delivery,  when  made,  woulil 
relate  back  to  the  time  of  the  agr;'ement,  an<l  it  would  l)e  immaterial  to 
the  vali«lity  of  the  agn>cment  or  tran-fer,  whether  the  collateral  after- 
wards transferred  was,  at  the  time  the  agreement  was  made,  in  the  city 
where  the  parties  then  were,  or  elsewhere. 

3.  Rplernnnj  of  cridcitri'  as  to  liini'  and  jdacr  of  tiKiilitKj  h'tlir. — It  be- 
ing a  material  question,  at  what  time  a  letter,  seiU  through  the  mails 
from  a  country  jxist-oliice  in  Dallas  county,  '/"  .'^elma  to  MobiK>,  was  re- 
ceived in  the  latter  city,  the  |)o>tu)aster  in  Selma  <'an  not  be  allowed  to 
testify,  "that  country  jiostmasters  sometimes  brought  letters,  left  in 
their  oMices  for  mailing,  in  jierson.and  maile<|  them  in  Selma:"  nor  that, 
"  at  tinu's,  when  there  was  a  wash-out.  or  other  interruption  in  the  mails, 
it  was  not  an  unusual  thing  for  them  to  do  so :"  tliere  being  no  evi<]ence 
that  the  particular  letter  was  so  brought  and  maileil  at  Selma,  such  evi- 
dence is  irrelevant. 

4.  Same. — The  writt'r  of  the  letter  testifying  that  he  mailed  it  at  his 
country  post-otlice,  whence  the  ilue  course  of  mails  was  i  ia  Selma  to  Mo- 
bile, and  had  no  recollection  of  having  ever  written  to  his  correspondent 
at  Mobile  by  boat,  though  "'he  may  have  done  so;"  evidence  as  to  the 
course  of  the  mails  l>y  steandxiat  on  the  .Mai)ama  river,  between  I'ort- 
land  and  Mol)ile,  is  too  remote  from  the  issue,  and  is  jnopi  rly  excluded. 

5.  JiefrexliiiKj  memnrii  of  itiliuxs  hi/  nienioraiidniii . — A  witness  can  not 
refresh  his  memory  by  referring  to  a  written  memorandmn.  nor  testify  to 
the  contents  of  the  memorandmn  as  facts,  wiien  he  ditl  not  iiimself  make 
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the  memorandum,  and  had  at  no  time  anj-  personal  knowledge  of  the 
truth  of  the  facts  therein  recited. 

6.  Official  records  and  documents. — A  post-master  being  required  by 
law,  and  by  the  regulations  of  the  general  post-office  department,  to 
keep  a  registry  of  the  arrival  and  departure  of  the  mails,  and  to  certify 
its  correctness  to  the  department  at  stated  times;  such  official  registry 
is  admissible,  generally,  to  prove  any  relevant  fact  therein  recited,  which 
may  arise  collaterally  on  the  trial  of  a  cause,  not  constituting  one  of  the 
issues  to  be  tried ;  and  it  is  immaterial  whether  the  facts,  as  therein 
stated,  are  known  to  the  officer  having  charge  of  the  record,  or  are 
based  on  reports  made  by  others  in  the  discharge  of  their  official  duties. 

7.  Same. — In  sucli  case,  tiie  officer  can  not  be  permitted  to  read  from 
memoranda  taken  from  the  official  record,  but  must  produce  the  original 
record,  or  a  sworn  or  certified  copy ;  and  the  better  practice  is  to  require 
a  sworn  copy,  in  the  absence  of  the  original. 

Appeal  from  the  City  Court  of  Selnia. 

Tried  before  tlie  Hon.  Jona.  IIakalsox. 

This  action  was  Ijrought  Ijy  Thomas  P.  Miller  ik  Co..  bankers 
in  Mobile,  suing  as  partners,  against  Starke  H.  Boykin  ;  Mas 
commenced  on  the  lOth  October,  ISSO,  and  was  founded  on 
the  defendant's  promissory  note  for  s2,500,  dated  Mobile, 
March  10th,  1880,  and  payable  at  the  Bank  of  Mobile,  on  the 
26th  June  after  date,  to  the  order  of  B.  O.  James  tfe  Co.,  by 
whom  it  was  transferred  to  the  ])laintiffs. 

The  defendant  filed  eight  special  pleas,  to  all  of  which  de- 
murrers were  sustained,  except  the  5th,  6th,  and  Sth.  which  are 
as  follows  :  5.  "  Tliat  he  is  an  accomodation  maker  of  said  note, 
and  that  it  was  not  indorsed  to  plaintitfs  for  a  valuable  consid- 
eration." 6.  "That  he  is  an  accommodation  maker  of  said  note, 
and  that  said  note  was  indorsed  to  plaintiffs  as  collateral  secu- 
rity for  a  pre-existing  debt,  and  that  no  valual)le  consideration 
moved  from  plaintiffs  to  said  B.  O.  James  et  Co.  at  the  time  of 
the  indorsement  of  said  note."'  S.  "That  he  executed  and  de- 
livered said  note  to  said  B.  O.  James  6z  Co.,  for  their  accom- 
modation, and  without  any  consideration." 

The  plaintiffs  replied  to  the  Sth  plea,  "that  they  ac<|iiired 
and  becatne  the  holders  of  said  note  in  good  faith,  and  by  a 
transfer  to  them  by  said  B.  O.  James  ifc;  Co.,  before  maturity, 
in  the  usual  conrse  of  trade,  and  founded  on  a  valuable  consid- 
eration then  paid ;  and  they  deny  that  said  note  was  not  in- 
dorsed to  them  for  a  valuable  consideration.''  Issue  was  taken 
on  this  replication.  The  plaintiffs  demurred  to  the  6th  plea, 
assigning  the  following  causes  of  dennirrer:  1st,  "  that  while 
it  may  i)e  true  that  no  consideration  moved  from  plaintiffs  to 
said  B.  O.  James  &;  Co.,  at  the  time  of  the  indorsement  of  said 
note,  yet  a  consideration  may  have  moved  from  ])laintiffs  to  said 
B.  O.  James  tfc  Co.,  before  maturity  of  said  note,  and  said  plea  is 
no  bar  to  plaintiffs'  rightto  recover ;"  2d,  "  that  said  plea  does 
not  show  but  that  time  was  given  said  B,  O.  James  iSz  Co.  on  a 
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f)re-e.\isting  debt,  and  does  not  sliow  but  that  there  was  a  re- 
ease  of  other  securities  hy  ])laintitTs  to  said  1>.  ().  James  tV: 
Co."  This  demurrer  l)ein<;  overruled,  issue  was  taken  on  the 
6th  plea.  To  the  8th  plea  the  plaintitTs  replied,  "that  they  ac- 
quired and  became  tlie  liolders  of  said  note  in  <)^ood  faith,  by  a 
transfer  of  the  same  to  them  by  said  I>.  ( ).  James  A:  Co.,  before 
maturity,  in  the  usual  course  of  trade,  and  founded  on  a  valu- 
able consideration  then  j)aid."  Issue  was  joined  on  this  repli- 
cation. 

On  the  trial,  as  ai)pears  from  the  bill  of  exceptions,  after  the 
plaintiffs  had  read  in  evidence  the  note  sued  on,  the  defendant 
read  in  evidence  an  admission  as  to  what  B.  O.  Jairjes,  an  al)- 
sent  witness,  would  testify  if  present:  that  the  note  "was  signed 
by  the  defendant  for  the  accommodation  of  ]>.  ().  James  A:  Co., 
and  was  without  any  consideration  whatever ;  that  said  note 
was  prepared  in  ^r(jl>ile,  on  the  10th  day  of  ^[arch,  ISSii,  dated 
that  day,  and  forwarded  by  mail  to  the  defeiulant  on  that  day, 
with  a  letter  recjuesting  him  to  sign  the  ffame  for  the  accoimno- 
dation  of  B.  O.  James  A:  Co.;  that  he  obtained  from  plaintiffs, 
for  B.  O.  James  A:  Co.,  on  the  Ifith  March,  18S(».  a  loan  of 
S2,50O ;  that  he  obtained  said  loan  solely  on  the  due-bill  of  B. 
O.  James  A:  Co.,  and  did  not  give  any  collateral  security  for  it 
at  the  time  he  obtained  said  loan  ;  that  he  did  not,  at  the  time 
he  obtained  said  loan,  indorse  oi-  deliver  said  note  to  plaintiffs, 
and  did  not  then  have  it  in  his  possession;  that  he  had  not  then 
received  said  note  from  the  defendant,  and  did  not  receive  it 
until  a  day  or  two  after  he  had  obtained  said  loan  ;  that  when 
he  obtained  said  loan  from  ])laintiffs,  he  did  not  menti(»n  said 
note,  and  made  no  promise  to  deliver  it  to  them  as  cc^llateral  se- 
curity for  said  loan,  or  for  any  other  purpose;  that  he  did, 
about  ten  days  after  he  had  obtained  said  loan,  leave  said  note 
with  plaintiffs,  as  collateral  security  for  said  loan  ;  that  when 
he  indorsed  and  delivered  said  note  to  them,  neither  he  nor 
said  11  O.  flames  A:  Co.  received  any  consideratic»n  for  said  in- 
dorsement and  delivery,  but  the  same  was  without  any  present 
valuable  consideration,  and  was  as  collateral  security  for  a  i)re- 
existing  debt.'' 

The  defendant  himself  then  testified,  as  a  witness  in  his  own 
behalf,  that  he  received  the  note,  on  the  12th  ^[arch,  issd.  in  a 
letter  from  B.  O.  James  A:  Co.  at  Mobile,  dated  the  l<»th  March, 
and  addressed  to  him  at  "Tilden,  Dallas  county,  Alabama  ;*"  and 
that  he  signed  the  note,  "and  ivtui-ned  it  to  V>.  ( >.  James  cV:  ( 'o.  by 
the  next  mail  leaving  Tilden  P.  O.  after  the  note  was  received.*' 
Both  of  these  letters  were  produced,  and  identified  by  the  witness. 
The  defendant's  letter,  in  which  he  returned  the  note  to  B.  O. 
James  A:  Co.,  was  dated  March  14th,  and  he  testified  that  he 
mailed  it  at  Tilden  •  P.  O..  directed  to  B.  O.  James  A:  Co.  at 
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Mobile,  "by  the  first  mail  after  it  was  written,  and  put  it  in  the 
post-office  ready  for  the  mail  that  left  Tilden  on  Monday, 
March  15th,  about  two  o'clock  in  the  evening;  that  the  mail  left 
Tilden,  about  that  hour,  on  Monday,  Wednesday,  and  Friday  ; 
that  the  usual  course  of  the  mail  was,  to  leave  Tilden  at  two 
o'clock  p.  M.,  on  Monday,  thence  to  Minter  Station  on  the  Selma 
and  Gulf  railroad,  eleven  miles  distant,  where  it  laid  over  all 
night,  thence  on  Tuesday,  March  16th,  in  the  morning,  for 
Selma,  and  thence  to  Mobile,  where  it  would  arrive,  by  the 
usual  course  of  the  mail,  on  the  ITth  March ;  that  he  received 
the  letter  of  B.  O.  James  6z  Co.,  inclosing  the  note,  on  Friday 
night,  the  12th  March,  and  put  his  letter  in  reply,  with  the  note, 
in  the  mail,  between  Friday  night,  March  12th,  and  Monday, 
March  15th,  1880;  that  mails  arrived  at  Tilden,  from  Minter 
Station,  by  horseback,  on  Monday,  Wednesday,  and  Friday,  and 
returned  the  same  day  in  the  evening."  On  cross-examination, 
said  witness  stated,  in  substance,  that  he  had  other  transactions 
with  B.  O.  James  ct  Co.,  who  were  cotton  factors  in  Mobile, 
while  he  was  a  merchant  at  Tilden  ;  that  he  sometimes  shipped 
cotton  to  them,  and  they  sometimes  bought  goods  for  him  ;  that 
he  had  obtained  advances  from  them  in  the  early  part  of  the 
year  1880,  and  had  given  hisnotefor  82,500  for  such  advances  ; 
that  he  signed  another  note  of  s2,5(»0  for  their  accommodation, 
and  inclosed  it  to  them  in  the  same  letter  with  the  note  sued 
on  ;  that  he  lived  seven  miles  from  Portland,  which  is  on  the 
Alabama  river,  and  occasionally  went  there  to  look  after  freight ; 
that  there  were  three  boats  on  the  Alabama  river,  between 
Portland  and  Mobile,  in  March,  1 880 ;  that  he  communicated 
with  B.  O.  James  cfe  Co.  "  almost  invariably  by  mail,  and  don't 
recollect  writino;  them  by  boat  at  any  time,  thoui^h  may  have 
done  so." 

Y.  Boykin,  a  witness  for  the  defendant,  who  resided  near 
Tilden  in  March,  1880,  testified,  "  that  the  mails  left  there 
on  Monday,  Wednesday,  and  Friday,  about  two,  or  half-past 
two  p.  M.,  and  arrived  on  nights  of  same  days  from  Selma ; 
that  the  n)ail-rider  met  the  train  at  Minter  Station,  going  south 
from  Selma,  about  live  o'clock  p.  m.,  and  brought  back  the  mail 
to  Tilden ;  that  there  was  no  other  mail  from  Tilden  but  that 
one;  that  there  was  a  mail  on  the  river  at  that  time ;  that  three 
boats  were  then  running,  one  of  which  went  to  Mobile  on 
Wednesday,  or  Wednesday  night,  and  one  on  Saturday',  or 
Saturday  night ;  that  there  was  no  mail  connection  between  Til- 
den and  Portland ;  that  letters  mailed  at  Tilden  never  went  by 
boat ;  and  that  letters  leaving  Tilden  on  Monday  lay  over  at 
Minter  Station  until  Tuesday  morning,  then  went  to  Selma, 
and  reached  Mobile,  by  the  usual  mail-route,  on  Wednesday. 
The  defendant  introduced  H.  Cochran  as  a  witness,   who  was 
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tlie  post-master  at  Selma  in  Marcli,  1880,  and  wlio  testified, 
"tluit  a  letter  leavin<;  Minter  Station  on  Tuesday  niorninjij, 
Marcli  16tli,  1^80,  by  due  course  of  mail  arrived  at  Selma  at 
8:50  A.  M.  that  day ;  that  it  would  then  leave  Sehna,  l)y  way  of 
Meridian,  on  11  a.  m.  train,  arriving  in  Mobile  at  2  a.  m.,  Wed- 
nesday :  that  the  mail  came  in  on  Selma  and  Gulf  railroad,  on 
Tuesday,  March  IfUh,  1880,  at  2  i*.  m.,  ^  as  I  fn<l  hy  referring 
to  vjrhten  memorandum  of  arrival  of  mails.^  W  ituess  testified, 
on  examination  by  plaintiffs'  attorney,  that  he  had  no  knowl- 
edge of  the  time  outside  of  the  memorandum  stated  on  the  paper 
which  he  held  in  his  hand,  and  could  nr»t  say  that  he  had  any 
recollection  of  the  time  independent  of  the  memoranduiri ;  that 
he  did  not  himself  make  the  memorandum  of  time  of  arrival  of 
mails,  but  it  was  made  by  route  agents;  that  he  was  not  always 
in  the  office  when  mails  arrived,  and  was  not  always  ])resent 
when  route  agents  made  memoranda  of  arrivals.  On  this  state 
of  facts,  the  plaintiffs  objected  to  the  testimony  of  this  wit- 
ness, as  to  the  time  of  the  arrival  of  mails  on  the  KUh  ^larch," 
and  the  court  sustained  the  objection  ;  but.  "  in  order  to  ascer- 
tain what,  if  any  thing,  was  comi)etent  to  go  to  the  jury,  at  this 
juncture,  the  court  examined  the  witness,  of  its  own  motion," 
and  the  witness  stated  :  "  T  know  the  memorandum,  in  reference 
to  the  arrival  of  train  being  late,  was  true  in  fact  at  the  time 
the  memorandum  was  made.  Outside  of  the  memorandum.  I 
have  no  recollection  of  the  ari-ival  of  the  train  on  the  KUh 
Mai-ch ;  but  T  know,  when  a  train  was  entered  on  the  schedule 
as  being  late,  it  was  late  on  the  particular  day  ;  and  I  ascertained 
that  fact  from  iufjuirv.  and  that  the  fact  was  true,  before  I  cer- 
tified to  schedule.  I  know,  and  can  state  from  this,  that  on  the 
Ifith  March,  ls80,  the  train  from  ^Nfinter  arrived  at  2:10  v.  m., 
as  shown  by  the  schedule  shown  me."  The  witness  had  pre- 
viously stated,  in  this  connection,  that  the  record  which  was 
shown  him,  and  which  he  held  in  his  hand,  was  a  record  of  the 
arrival  and  departure  of  mails  at  Selma,  recjuired  by  law  to  be 
kept  by  the  i)ostmaster ;  that  whenever  the  mail  agent  arrives, 
or  departs,  with  his  mail,  he  enters  tlu>  hour  of  the  day.  and 
signs  his  name;  that  it  is  the  duty  of  the  postnuister  to  see  that 
these  entries  are  correct,  as  he  has  to  certify  them  to  the  de})art- 
ment;  and  that  he  never  certified  to  the  failureof  the  arrival  of 
a  mail  in  time,  on  account  of  a  break  in  the  railroad  over  which 
it  came,  without  having  investigated  and  ascertained  the  fact 
to  be  true.  'I  signed  t}ii><  record,  or  sedi>d>d<\  he  said.  ' '//  ihe 
time  it  parportK  to  Jiare  heen  signed,  and  tlun  e<  rtif'd  to  dx 
correct nesK.''  On  this  state  of  facts,  against  the  objections  of 
the  plaintiffs,  the  court  allowed  the  witness  to  read  to  the  jury, 
a.s  a  part  of  his  evidence,  the  time  of  the  arrival  of  the  mail 
'from  Minter  on   the    16th   of   ^farch,   1S8<>,   as  shown  bv  said 
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record — namely,  that  it  arrived  at  2:10  p.  m.,  delayed  on  account 
of  a  l>reak  in  the  railroad ; "  to  which  the  plaintiffs  duly  ex- 
cepted. 

Said  Cochran  further  testified,  '*  that  a  letter  coming  to  Selma 
on  that  day,"  March  IGth,  1880,  "over  the  Selma  and  Gulf 
railroad,  would  leave  Selma  on  Wednesday,  at  1:30  a.  m.,  reach- 
incr  Mobile,  b}'  due  course  of  mail,  at  2  p.m.  on  thel8th  March  ; 
that  if  there  had  been  no  delay  of  the  mail  on  the  16th  March, 
over  said  railroad,  it  would  have  reached  Mobile  on  the  ITth 
March,  at  2  a.  m.  He  also  testified,  on  cross-examination,  that 
he  knew  there  was  a  mail-route  on  the  Alabama  river  in  March, 
1880,  and  that  mails  were  carried  on  the  river  between  Port- 
land and  Mobile  ;  that  if  a  boat  left  Portland  on  Saturday  even- 
ing. March  15th,  1880,  it  ought  to  have  reached  Mobile  bv  Mon- 
day,  or  in  about  thirty-six  hours."  The  court  sustained  an  ob- 
jection to  this  evidence,  and  excluded  it ;  to  which  an  exception 
was  reserved  by  the  plaintiffs.  '"Plaintiffs  then  asked  said  wit- 
ness.this  question,  ' /s-  it  not  a  fact,  that  country  postmasters 
sometime  hronght  letters,  left  in  their  offices  for  mailhig,  in  per- 
son, and  mailed  them  in  Selma.''  "  The  court  sustained  an  ob- 
jection to  this  question,  and  would  not  allow  the  witness  to  an- 
swer it ;  to  which  ruling  the  plaintiffs  excepted.  *'  Said  wit- 
ness then  testified,  that  the  distance  from  Tilden  to  Selma  was 
some  twenty  miles,  or  about  that,  though  he  did  not  know  the 
exact  distance.  Plaintiffs  then  offered  to  prove  by  said  witness, 
that  at  times,  idien  there  was  a  icash-out,  or  other  inter rxiptions 
in  the  mails,  it  teas  rtot  an  unusual  thing  for  country  post- 
Tnasters  to  hring  letters,  mailed  at  their  offices,  in  person,  aiul 
mail  them  in  SelmaT  The  court  sustained  an  objection  to  this 
evidence  as  proposed,  and  plaintiffs  excepted. 

On  the  part  yyi  the  plaintiffs,  the  depositions  of  Thomas  P. 
Miller,  John  W.  Miller,  and  R.  D.  Williams,  the  three  partners 
composing  their  firm,  were  read  in  evidence ;  each  of  whom 
testified  positively,  in  su Instance,  that  the  note  sued  on  was 
transferred  and  delivered  to  them  by  B.  O.  James,  indorsed  in 
blank,  on  the  16th  March,  1880,  as  collateral  security  for  a  loan 
of  §2,500  made  by  them  to  B.  O.  James  it  Co.  on  that  day ; 
that  the  note  was  attached  to  the  due-bill  of  B.  O.  James  &  Co. 
at  the  time  it  was  taken,  and  the  amount  of  tlie  loan  to  thera 
was  then  placed  to  their  credit,  and  checked  out  on  the  next 
day;  that  B.  O.  James  &  Co.  were  not  then  indebted  to  plain- 
tiffs on  any  former  transactions,  but  had  a  balance  of  over  S600 
to  their  credit;  that  another  note  for  §2,500,  executed  by  one 
Bryant,  was  at  the  same  time  transferred  and  delivered  to  them 
as  collateral  security  for  the  same  loan,  and  as  ])art  of  the  same 
transaction.  Thos.  P.  Miller  also  testified  as  follows  in  ref- 
erence to  the  transaction  :     "  This  transaction   was  an  entirely 

Vol..  i,xx. 


1881.]  OF  ALABAMA.  475 

[Miller  &  Ck).  v.  Boykin.] 

new  loan,  made  and  consuiuniated  the  Kith  ^rarcli,  1880,  for 
82,5»M);  B.  O.  James  &  Co.  i^ivinjr  their  due-hill  for  s2,r)(K), 
dated  that  dav,  secured  bv  two  notes,"  desci'ihin*;  them,  "on 
neither  of  which  have  we  ever  received  anvthin<;.  and  the  whole 
amount  of  said  loan  is  still  due'bv  B.  ().  .James  A:  Co.  I  nejjfo- 
tiated  the  loan  directly  with  B.  (),  James.  It  was  nnderstood 
that  they  were  to  ^ive  ample  and  ^ood  security  for  the  loan." 

On  all  the  evidence  adduced,  which  the  hill  of  exceptions 
purports  to  set  out,  and  the  substance  of  wliich  is  above  stated, 
the  plaintiffs  recpiested  several  char<>es  in  writing,  ofwhich  the 
court  refused  the  following  : 

"  3.  If  the  jury  believe,  from  the  evidence,  that  J>.  O. 
James  tfe  Co.  arrantjed  a  loan  with  Thos.  P.  Miller  tV:  Co.  for 
$2,500,  on  or  about  the  16th  March,  1880,  and  j^ave  them  their 
demand  due-bill  for  S2.5O0  on  said  last-named  day  ;  and  that 
it  was  aijreed  by  ])laintiffs  and  said  B.  O.  .James  c*c  Co.,  l)efore 
said  loan,  that  said  J>.  O.  James  A:  Co.  were  to  give  j)laintiiTs 
collateral  secui'ity  for  said  loan  ;  and  that  it  was  agreed  or  un- 
dei'stood  by  said  j)arties  that  the  S.  II.  Boykin  nc^te  sned  on 
was  to  form  a  part  of  said  security  ;  and  that  ])laintitfs  loaned 
B.  O.  James  ik  Co.  iB2,r)00,  on  the  10th  March,  1880,  in  j)ur- 
snance  of  said  agreement  ;  and  that  the  anu)unt  of  said  loan 
was  placed  to  the  credit  of  said  B.  O.  James  A:  Co.,  on  their 
deposit  ac(;ount  with  ])laintiifs,  on  said  last-named  day  ;  and 
that  said  note  of  S.  II.  Boykin  was  delivered  to  jilaintitfs  by 
said  B.  ().  James  tt  Co..  as  collateral  secu)'ity  t(j  said  loan, 
either  on  the  KUh  day  of  ]\Iarch,  or  within  a  tew  days  there- 
after, l)ut  before  the  Boykin  note  became  ^hw.  in  j>ursuance  of 
an  agreement  that  it  was  to  form  a  |)art  of  ])laintilfs"  security 
for  said  loan, — then  they  must  find  for  the  plaintilfs." 

"4.  If  the  pirv  believed,  from  the  evidence,  that  on  or  about 
the  10th  Mai-ell',  1S80,  B.  O.  Jauies  ^V  Co..  acting  by  P..  O. 
James,  applied  to  plaintiffs,  in  ]\Iobile.  for  a  loan  of  S2..")t»0; 
and  that  said  B.  O.  James  tV:  Co..  on  or  about  that  (hiy.  deliv- 
ered to  plaintiffs  their  due-l)ill  f()r  S2..">ii(».  fdi-  the  amount  of 
said  loan,  and  at  that  time  agreed  to  transfer  to  plaintitfs,  as  col- 
lateral security  to  said  loan,  the  note  of  defendant  here  sued 
on,  together  with  another  note  of  W .  M.  Bi-yant  for  S2..">(in. 
falling  due  about  the  same  time;  and  that  said  note  sued  on 
wa.s  delivered  by  defendant  to  P).  O.  James  cV  Co.  for  their 
acc«»mmodation  ;  and  that  the  same  w;is  transferied  to  jilaintiffs 
on  or  about  the  day  of  said  loan,  and  i)efore  the  nuituiity  vi 
said  Boykin  note,  and  in  pursuance  of  a  jtrevious  agreement  to 
so  transfer  the  same  to  plaintiffs,  as  collateral  security  to  saiil 
loan  :  and  that  said  due-bill  is  uni)aid.  and  said  B.  ( ).  James  A: 
Co.  still  owe  plaintiffs  the  same;  and  that  said  loan  of  s-J.50(> 
was  placed  to  the  credit  of  P).  O.  James  A:  Co.  on  the  l»anking 
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books  of  plaintiffs ;  and  that  said  B.  O.  James  &  Co.  kept  a 
deposit  account  with  plaintiffs  as  bankers;  and  that  at  the  time 
the  said  loan  was  so  arranged,  if  they  tind  that  there  was  such 
a  loan  and  arrangement  made,  B.  O.  James  &  Co.  owed  plaintiffs 
nothing;  then  plaintiffs  are  hona  fide  holders  of  said  note  for 
a  valuable  consideration,  and  are  entitled  to  protection  against 
all  ecpiities  or  defenses  to  which  the  paper  may  have  been  sub- 
ject as  between  the  original  parties,  that  is,  between  B.  O. 
James  &  Co.  and  the  defendant,  and  they  must  find  for  the 
plaintiffs." 

The  plaintiffs  duly  excepted  to  the  refusal  of  these  charges, 
and  also  to  the  following  charges,  which  were  given  on  request 
of  the  defendant :  1.  "If  the  jury  believe,  from  the  evidence, 
that  the  note  sued  on  was  not  in  Mobile  on  the  16th  March, 
1880,  and  was  not  transferred  and  delivered  to  plaintiffs  at  the 
time  of  the  loan,  they  must  find  for  the  defendant."  2.  "The 
jury  can  not  find  that  there  was  any  agreement  between  James 
and  the  plaintiff's  that  this  note  was  to  be  delivered  after  the 
loan,  unless  there  is  some  testimony  in  the  case  to  that  effect." 

The  several  adverse  rulings  of  the  court  on  the  pleadings 
and  evidence,  and  in  the  charges  given  and  refused,  to  which 
exceptions  were  reserved,  as  above  stated,  are  now  assigned  as 
error. 

W.  R.  Nelson,  for  appellants,  cited  Fenhj  v.  Prite/uird, 
2  Sandf.  N.  Y.  151 ;  Smlt/i  v.  Mullock,  1  Abb.  Pr.  (N.  S.)  375. 

Satterfieli)  &  Young,  contra. 

SOMERYILLE,  J.— It  is  the  settled  law  of  this  State, 
whatever  may  be  tlie  general  weight  of  authority  on  the  ques- 
tion, that  one  who  takes  negotiable  paper  as  collateral  security 
for  the  payment  of  a  pre-existing  or  antecedent  debt,  is  not  a 
purchaser  for  value  in  the  usual  course  of  trade  ;  and  the  rule 
is  held  to  apply  to  accommodation  paper,  as  well  as  to  other 
negotiable  securities. — Fenoaille  v.  Hamilton,  35  Ala.  319 ; 
McKenzie  v.  Branch  Banl\  28  Ala.  606. 

In  all  such  cases,  the  paper  is,  of  course,  open  in  the  hands 
of  the  assignee  to  all  the  defenses  which  could  have  been  made 
against  it  while  in  the  hands  of  the  assignor  or  original  owner. 
i  Parsons  on  Bills,  219. 

But,  where  one  honestly  receives  a  negotiable  liill  or  note 
before  maturity,  as  collateral  security  for  a  debt  contracted 
sinniltaneously,  or  in  pursuance  of  a  previous  agreetnent  made 
at  the  time  the  debt  was  contracted,  it  is  quite  well  settled,  that 
he  is  entitled  to  protection  against  secret  equities  or  defects  of 
which  he  bad  no  notice. — 1  Parsons'    Bills  and   Notes,  219  ; 
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Coleman  v.  Sialth,  55  Ala.  .'lOS;  Watts  v.  Ihinuit^  50  Ala.  84n. 

These  are  the  leading  principles  of  law  alTectinijj  the  rulin<r8 
of  the  court  helow  on  the  trial  of  this  cause. 

Charges  numbered  three  and  f(nu\  which  Mere  refpiested  by 
the  a})|)ellants,  contained  a  correct  exposition  of  these  princi- 
ples. They  were  properly  refused,  however,  because  there  was 
no  evidence  before  the  jury  showing,  or  tending  to  show,  that 
the  note  sued  on  was  transferred  as  collateral  security  to  j)Iain- 
tiffs,  pursuant  to  any  previous  agreement  having  particular  refer- 
ence to  this  instrument  specifically,  or  eo  nomine.  This  is 
assumed  in -the  charges,  and  they,  therefore,  tended  to  mislead 
the  jury.  It  is  true  that  the  plaintiff.  Miller,  testified,  that  "  it 
was  understood  that  I>.  (>.  James  ^r  Co."  [the  assignors  of  the 
note  in  question]  "  were  to  give  am])le  and  good  security  for 
the  loan  of  S2,5()0."  And  if  this  agreement  was  nuule  simul- 
taneously with  the  negotiation  for  the  loan  made  1)V  the  bank, 
the  jury  might  construe  it  to  be  broad  enough  to  include  the 
note  of  l>oykin,  which  was  so  transferred  either  then  or  after- 
wards. In  order  to  constitute  a  transferree,  under  such  cir- 
cumstances, a  ])urchaser  for  value  in  due  course  of  trade,  we 
see  no  reason  why  the  ])articulai"  securities,  if  any  are  agreed 
to  l)e  transferreil,  should  be  (Itserilxd  at  the  time.  AVe  a]>j)re- 
hend  that  an  agreement  to  give  collaterals,  would  ])e  sufficient 
to  include  any  particulai'  collateral,  which  Mas  afterwards  deliv- 
ered in  execution  of  the  antecedent  promise. — Junh/  v.  Pritch- 
ard^  2  Sandf.  (X.  V.)  151.  The  charges  under  consideration, 
however,  M-ere  not  framed  *to  cover  this  aspect  of  the  case. 

The  first  charge  given  by  the  court  at  the  rc<piest  of  the  de- 
fendant was  erntiieous,  because  it  entirely  withdrew  from  the 
jury  the  consideration  of  Miller's  testimony,  alleging  an  under- 
standing generally  that  James  cV  Co.  were  to  give  collateral 
security  for  their  loan.  If  such  agreement  was  made  at  the 
time  of  the  loan,  and  the  note  in  suit  w;is  sul)se(piently  deliv- 
ered in  pursuance  of  it,  it  was  immaterial  whetber  the  note 
was  in  ^fobile,  or  elsewhere,  at  this  date. 

The  second  charge  given  at  defeiidanr's  re((nest,  no  doubt, 
stated  a  correct  propositi<»n  of  law,  but  was  liable  to  mislead, 
])V  inducing  the  jury  to  entirely  discard  the  consideration  (»f 
Miller's  statement,  to  M'hich  allusion  is  above  made. 

The  (piestion  put  to  the  witness  Cochran  wa>  irrelevant,  and 
was  pr<»])erly  excluded.  The  fact  that  "  country  ])or-tmasters 
.'<onietiinix  brought  lettei's.  left  in  their  oflices  for  mailing,  in 
j)erson,  and  mailed  them  in  Selma."  would  alford  no  just  gntund 
for  a  jury  to  infer  that  the  letter  of  Uoykin  was  thus  mailed 
at  Selma,  ]»y  the  postnuister  at  Tilden.  So,  of  the  other  ques- 
tion to  the  same  Mitness,  seeking  to  elicit  a  similar  answer. 
It   was  clearly  not   permissible  for  the   witness  Cochran   to 
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refresh  his  memory,  and  testify  in  this  manner  as  to  the  con- 
tents of  the  memorandum^  which  pnrported  to  be  a  statement 
of  the  arrival  of  mails  at  the  Selma  post-office.  In  order  that 
a  witness  may  thus  refresh  his  recollection,  or  prove  the  con- 
tents of  a  memorandum,  where  they  were  once  known  to  be 
true,  and  are  forgotten,  it  is  indispensable  that  the  witness  him- 
self should,  at  some  time  previous,  have  had  'a pei'sonal  hnmol- 
edge  of  the  truth  of  the  facts  sought  to  be  proved.  It  is  not 
shown  that  this  witness  had  any  such  knowledge  of  the  arri- 
vals of  the  mail,  but  it  appears,  on  the  contrary,  that  he  had 
learned  the  fact  only  by  inrpiiry  from  others. — AeMen  v.  H'uik- 
man,  63  Ala.  424  ;  'Mims  v.  Sturdevant,  36  Ala.  636  ;  1  Greenl. 
Ev.  §§  437-8. 

Tlie  evidence  showed,  however,  that  the  postmaster  kept  a 
registry  of  the  arrivals  and  departures  of  mails,  under  authority 
and  by  direction  of  the  Post-office  Department  of  the  general 
government;  that  this  was  made  his  official  duty,  and  he  was 
rerpiired  to  see  that  it  M\as  correct,  and  to  certify  such  fact  to 
the  Department  at  stated  times.  Public  records  of  this  nature, 
kept  by  duly  qualified  public  officers,  within  the  range  or  scope 
of  their  duties,  and  kept  in  conformity  to  law,  are  admissible 
in  evidence,  generally,  in  proof  of  any  relevant  fact  recited  in 
them,  when  such  fact  arises  collaterally  in  the  trial  of  a  cause, 
and  does  not  constitute  one  of  the  issues  in  dispute,  as  pre- 
sented by  the  pleadings.  And  this  is  true,  whether  those  facts 
are  known  to  the  officer  in  custody  of  the  record,  or  are  based 
on  the  reports  of  other  persons  in  the  discharge  of  their  official 
duties  as  subordinates. — 1  Whart.  Ev.  §§  640,  653,  656,  61. 
The  courts  have  construed  to  come  within  this  principle,  and 
have  accordingly  admitted  in  evidence,  books  of  the  custom- 
house, prison  registers,  a  record  of  registered  letters  in  a  post- 
office,  parochial  registries  of  marriages  and  bajitisms,  poll- 
books,  and  other  records  or  registries  of  like  character. — 1 
Greenl.  Ev.  §§  483-4;  1  Wliart.  Ev.  §§  640,  647,  651. 

But,  in  order  to  bring  a  case  within  this  principle,  either  the 
07'ighi(d  record  must  be  produced,  or  such  a  cojyy  as  is  autiior- 
ized  under  the  established  rules  of  evidence.  In  the  case  of 
records  of  a  court,  an  exemplified  copy  under  seal  is  allowed, 
or  else  any  other  properly  authenticated  copy.  In  records  of 
this  nature,  the  rule  is  well  settled,  that  an  examined  or  sivorn 
copy  ought  to  be  introduced,  and,  according  to  the  weight  of 
authority,  probably,  a  eert'ified  copy  may  be.  The  better  prac- 
tice, however,  is  to  require  a  sworn  copy,  in  the  absence  of  the 
original^  which  is,  of  course,  always  admissible. — 1  Whart.  Ev. 
§  114;  1  Greenl.  Ev.  §  485.  It  is  clear,  from  these  principles, 
that  the  post-master  could  not  be  pennitted  to  read  from  mere 
memoranda  taken  from  the  post-office  registry,  thus  giving  pa- 
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rol  evidence  of  facts  of  wliicli  lie  liad  no  personal  knowledjre. 
and  we  nnderstand  the  conrt  to  have  so  held. —  Crdirfortl  v. 
Jh-(i7ich  B(tnl',  S  Ala.  71K  If,  however,  the  hill  of  exceptions 
is  to  he  construed  as  statin<r  that  the  oritjiiKiI  rftftrd.  or  post- 
office  registry,  was  offered  in  evidence,  the  rnHn<;  of  the  conrt 
was  free  from  error  in  adniittinij^  the  evidence. 

The  testimony  of  Cochran,  as  to  the  course  of  the  mails  on 
the  Alahama  river,  fr(»ni  I-*ortland  hvsteamhoat  to  ^fohile,  was 
j)roperly  excluded.  There  was  no  evidence  whatever  tendinis 
to  show  that  the  letter  M-ritten  hy  P)oykin  to  .laines  tVr  Co.  could 
have  jjfone  hy  this  route.  The  letter  is  j)roved  to  have  been 
mailed  at  Tilden,  whence  the  due  course  of  mails  was  to  ^[in- 
ter Station,  thence  to^Mohile  r!a  Selma.  Boykin  diselaiins  any 
recollection'  of  having  written  these  parties  hy  hoat  at  any  time, 
hut  admits,  on  cross-examination,  that  he  "may  have  done  so,"" 
This  aduHssion  has  no  reference  to  tin;  letter  in  rpustion  ;  and 
the  possihility  of  mistaken  recollection,  to  he  deduced  from  it, 
is  too  remote  and  sj)eculative,  in  our  jndgnfeiit,  to  render  it 
relevant  for  the  purpose  contended. 

The  demurrer  to  tlu?  sixtii  plea  was  ])ro])erly  overiuled.  If 
the  Boykin  note  was  received  as  collateral,  pursuant  to  a  ])re- 
vious  agreement  to  give  good  security,  the  delivery  would  re- 
late hack,  in  legal  contem))lati(>n.  to  the  time  of  the  agreement 
when  the  i)laintiflFs  negotiated  the  loan.  ])rovidcd  (as  there  is 
proof  tending  to  show)  that  such  negotiati(>n  and  agreement 
were  simultaneous.  The  ])lea.  as  framed,  was.  therefore.  l>i'(»ad 
enough  to  include  both  as])ects  of  the  case  pi'csented  hy  the  de- 
murrer. 

The  judgment  of  the  City  Court  must  he  reversed,  and  the 
cause  remanded. 


Asliford  V,  Patton, 

Bill  of  Iit'i'i^'ir  far  hi'i'or   AjqKlf  lit. 

1.  T)if<i>>t  ih'friiihottx  :  a)ijii>iiitiii<iit  (ifiiini  r>liiiii  ml  liti  m .  nn'l  difi  usr  hi/ 
him. — .\ii  infant  defendant  to  a  Mil  in  ctiuity  must  Jx-  rcpn'scntcd  l>y  a 
•ruardian  ad  litiin,  appointnl  by  tlic  court;  and  it  is  the  duty  of  sm-h 
guardian  to  innkc  ])ro])cr  defense  of  tlie  ri;jlits  and  interests  of  the  infant  : 
l)Ut  the  complainant  must  i)rovc.  hy  indt'pendent  evidence,  every  mate- 
rial fact  on  which  his  case  <l(|>end"s,  without  retrard  to  the  character  or 
sutHciency  of  the  defense  interi>ose<l  hy  the  ^niardian  ml  Hi, m. 

2.  S'mni' ;  ilecn'C  rrtidi'n'il  dii  tithniKniniiK  of  i/iinriliini  :  r<  r,  rsilih  irrnr. 
inul  rrror  njiptirenl  nliirfi  nill  :ttij,ftiift  hill  <if  n  ri,nr. — A  di'cree  ajrainst  an 
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infant  defendant  would  be  reversed  on  error  or  appeal,  if  the  record  af- 
firmatively showed  that  it  was  rendered  without  any  other  evidence  than 
the  admission-^  of  tlie  guardian  ad  litem,  whether  contained  in  his  an- 
swer, or  made  for  the  purposes  of  a  hearing;  and  if  this  were  shown  bj' 
the  decree  itself,  it  would  probably  be  error  apparent,  for  which  a  bill  of 
review  would  lie ;  but  a  recital  in  the  decree,  that  the  cause  was  submit- 
ted "on  bill,  answers,  decree  pro  confexso,  exhibits,  and  original  bonds," 
does  not  show  that  the  answer  of  the  guardian  ad  litem  was  submitted  or 
received  as  evidence. 

3.  Bill  of  review  for  error  apparent  ;  error  reversible  on  appeal. — On 
bill  of  review,  the  court  can  not  look  into  the  record,  to  see  whether 
there  was  error  in  the  admission  of  evidence,  or  whether  there  was  evi- 
dence sufficient  to  support  the  decree,  though  error  in  these  particulars 
would  work  a  reversal  of  the  decree  on  appeal. 

4.  Same;  decree  declaring  vendor's  Hen  ;  reference  to  register,  and  re- 
port.— When  the  final  decree  declares  a  vendor's  lien  for  the  unpaid  pur- 
chase-money of  land,  not  stating  the  amount,  but  referring  to  the  regis- 
ter's report  as  its  basis,  the  report  must  betaken  and  construed  as  a  part  of 
the  decree,  and  the  informality  is  not  an  error  which  will  support  a  bill 
of  review;  nor  will  a  bill  oi  review  lie  because  the  final  decree  was  ren- 
dered before  the  confirmati(jn  of  the  register's  report  ascertaining  the 
amount  of  purchase- money  unpaid. 

5.  Same;  decree  foreclosing  mortgage,  or  dedaring  vendor's  lien,  and 
ordering  sale,  ivithou'  refer.' nee  to  register. — A  bill  of  review  does  not  lie 
on  a  decree  for  the  foreclosure  of  a  mortgage,  and  the  sale  of  the  mort- 
gaged lands  (or  declaring  a  vendor's  lien,  and  ordering  a  sale),  when  the 
lands  have  descended  to  infant  heirs,  because  it  was  not  referred  to  the 
register  to  ascertain  whether  a  sale  of  th^  entire  pre;nise-s  was  necessary, 
unless  it  appears  that  injury  may  thereby  have  resulted  to  their  rights 
or  interests. 

Appeal  from  the  Cliancerj  Court  of  Limestone. 

Pleard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  22d  August,  1876,  by 
Thomas  and  Frederick  Asliford,  infant  childi'en  and  heirs  at 
law  of  Tiiomas  11.  Ashfoj'd,  deceased,  against  William  R.  Pat- 
ton,  and  the  widow  and  personal  representative  of  said  Thomas 
H.  xVshford ;  and  sought  to  review  and  reverse,  on  the  ground 
of  error  apparent,  a  decree  which  said  court  had  rendered  on 
the  27th  May,  18f)S,  in  a  cause  wherein  said  Patton  was  com- 
plainant, and  the  personal  representative,  widow  and  heirs  at 
law  of  said  Thomas  H.  Ashford  were  defendants.  Patton's 
bill  was  tiled  on  the  21:th  April,  ISOS,  and  sought  tu  enforce  a 
vendor's  lien  on  a  tract  of  land,  which  he  had  sold  and  conveyed 
to  said  Ashford  on  the  14th  March,  186' »,  at  the  price  of  Sl7,- 
130.  The  bill  was  verified  by  the  complainant's  own  oath;  and 
a  copy  of  his  deed  to  Ashford,  and  copies  of  the  latter's  two 
bonds,  or  notes  under  seal  for  the  purchase-money,  were  made 
exhibits  to  the  bill,  "to  which  complainant  prays  leave  of  ref- 
erence, with  leave  to  produce  the  originals  on  the  hearing  of 
this  cause.''  On  the  8th  May,  1868,  a  formal  answer  to  the 
bill  was  tiled  by  the  administrator,  requiring  proof  of  its  ma- 
terial allegations.  At  the  ensuing  May  term,  1868,  a  decree 
2)ro  confeffso  was  regularly  entered  against  the  widow,  and  Jo- 
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sepli  A.  Moore  was  appointed  guardian  ad  litem,  for  tlie  infant 
heirs,  who  are  the  coniphiinants  in  tlie  present  snit;  and  lie  ac- 
cepted the  appointment,  and  tiled  an  answer  on  the  same  day, 
stating  therein  "that  he  heliev'es  the  facts  set  forth  in  the  sev- 
eral paragraphs  of  said  hill  are  tfue."  On  the  same  day,  as  the 
minute-entry  recites,  "came  the  complainant,  by  his  solicitor, 
and,  on  motion,  the  cause  is  submitted  on  bill,  answers,  exhibits, 
and  decree ^>/'0  confemo^  to  be  heard  on  to-morrow,'"  The  next 
minute-entry,  as  copied  in  the  transcript,  is  with<jut  date,  a!id 
in  these  words:  "In  this  cause,  an  order  was  made  to  the  reg- 
ister, to  ascertain  the  amount  of  purchase-money  due  to  the 
complainant  on  the  land  described  in  his  bill;  and  the  report  of 
the  register  being  read,  it  is  ordered  to  lie  ovei*  one  day."  The 
register's  report,  as  set  out  in  the  transcript,  was  made  on  the 
27tli  May,  and  showed  the  balance  of  the  purchase-money  due 
to  be  ^12,230.)>r) ;  but  there  is  no  order  confirming  it.  The 
chancellor  rendered  his  decree  on  the  2Tth  ^fay,  180><,  as  fol- 
lows: "This  cause  came  on  to  l)e  heard,  on  bill,  answers,  decree 
.pro confesso^  and  exhibits,  and  original  bonds.  Whereupon,  it 
is  ordered,  adjudged,  and  decreed,  that  said  William  R.  Patton 
has  a  vendor's  lien  upon  the  land  descrilied  in  his  bill,"  describ- 
ing it,  "to  the  amount  of  the  balance  of  purchase-money  due 
to  him  for  said  lands,  as  shown  by  the  original  bond  executed 
by  said  Thomas  II.  Ashford  in  his  life-time,  in  payment  for 
said  lands,  and  exhil)ited  in  complainant's  bill.  It  is  further  or- 
dered, adjudged,  and  decreed,  that  it  l)e  referred  to  the  register 
to  ascertain  and  report  the  balance  so  due  as  aforesaid  upon 
said  two  bonds,  so  given  as  aforesaid  for  the  purclia.se-money  of 
said  lands,  at  the  present  term  of  the  court.  It  is  further  or- 
dered, adjudged,  and  decreed,  that  unless  the  defendants,  or 
some  one  of  them,  shall  pay  off  the  said  lien,  with  the  interest 
thereon,  and  costs  of  this  suit,  by  the  1st  Septend)er  next,  the 
register  of  this  court  shall  proceed  to  sell  said  tracts  of  land 
above  described,  in  the  town  of  Athens  in  said  county,  to  the 
highest  bidder  for  cash,"  iVrc.  Fnder  this  decree,  the  lands 
were  sold  by  the  register  on  the  atli  ()ct(tber.  18(iS.  the  com- 
plainant becoming  the  purchaser,  at  the  |)rice  of  s5,4<Mt;  and 
the  sale  was  confirmed  by  the  chancellor,  at  the  ensuing  May 
term,  186t>. 

The  bill  of  review  assigned  the  following,  a>  errors  aj)parent 
in  the  decree  and  proceedings  in  the  former  cause;  "1.  That 
said  decree  was  rendered  on  the  admissions  of  their  guardian 
«</ //A////,  and  without  ])roi»f  of  the  allegations  of  the  bill.  '1. 
That  said  decree  establishes  a  vendor'>  lien  on  said  land  for  no 
certain  sum.  but  authorizes  the  register  to  sell  the  land,  and  ])ay 
said  Patton  whatever  annjunt  should  i»e  foiind  by  the  reiri>ter 
to  be  due  him.     .'].   That  there  wa.- no  reference  to  the  reirister. 
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to  ascertain  how  much,  or  what  part  of  the  land,  it  was  neces- 
sary, or  to  the  interest  of  your  orators,  to  sell."  The  chancel- 
lor dismissed  the  bill  of  review,  and  his  decree  is  now  assigned 
as  error. 

Cabaxiss  &  Ward,  and  J.  Wueeler,  for  appellants. 

Humes  &  Gordon,  contra.     (Xo  briefs  on  file.) 

BRICKELL,  C.  J..— In  courts  of  equity,  infant  defendants 
must  be  represented  by  a  guardian  ad  litem  appointed  by  the 
court.  The  duty  of  the  guardian  is  to  put  in  proper  defense 
for  the  infant ;  and  he  is  responsible  for  the  propriety  and  con- 
duct of  the  defense,  and  is  subject  to  the  censure  of  the  court, 
and  to  i-emoval,  if  he  neglects  M.—KnicJce'rhocker  v.  De  Forrest.^ 
2  Paige,  304.  It  is  his  special  duty  to  submit,  for  the  consid- 
eration and  decision  of  the  court,  every  question  in  the  suit 
toucl)ing  the  rights  and  interests  of  the  infant. — Doiv  v.  Jewell, 
21  X.  H.  480.  If  there  be  not  a  necessity  for  an  answer  pre- 
senting a  special  defense,  or  stating  the  defense  specially,  it  is 
sufficient  that  the  guardian  for  the  infant  puts  in  a  general  an- 
swer, disclaiming  all  knowledge  of  the  truth  of  the  allegations 
of  the  bill,  so  far  as  they  affect  the  infant,  and  submitting  his 
rights  and  interests  to  the  care  and  protection  of  the  court. 
Whatever  may  be  the  character  of  the  answer, — if,  in  derelic- 
tion of  dutv,  the  guardian  should  tile  an  answer  admitting  the 
material  allegations  of  the  bill, — the  complainant  is  still  bound 
to  prove,  by  independent  evidence,  every  material  fact  upon' 
which  he  relies,  or  whicli  is  essential  to  the  relief  praved. — 1 
Dan.  Ch.  Pr.  170. 

If  it  appeared  upon  the  record  that  a  court  of  equity  had 
proceeded  to  a  final  deci'ee  against  an  infant,  without  any  other 
evidence  than  the  answer  of  a  guardian  ad  litem.,  admitting  the 
allegations  of  the  bill,  or  upon  no  other  evidence  of  material 
facts  than  his  admissions,  made  for  the  purpose  of  a  hearing,  it 
would  be  error,  for  whicli  the  decree  would  on  appeal  be  re- 
versed ;  and  probably,  if  this  were  shown  by  the  decree,  there 
would  be  error  apparent,  which  would  support  a  bill  of  review. 
U.  S.  Bank  v.  Ritchie,  8  Peters,  128.  But  we  do  not  under- 
stand, from  an  examination  of  the  decree  in  the  present  suit, 
that  it  was  founded  on  the  answer  of  the  guardian  ad  litem  ad- 
mitting the  allegations  of  the  l)ill,  or  that  the  answer  was  sub- 
mitted as  evidence.  The  submission  of  the  cause  for  hearing, 
it  is  recitiiJ,  was  on  bill,  answers,  decrees  j'^ro  confesso,  exhibits, 
and  original  bonds.  The  hearing  of  a  cause  for  final  decree,  in 
a  court  of  equity,  is,  of  necessity,  upon  the  pleadings,  whether 
so  recited  in  the  note  or  minute  of  its  submission  or  not.     The 
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recital  in  the  rnirnite,  tliat  the  ])lea(iin<i:s  were  .suhmitted,  is  the 
mere  expression  of  tliat  which  would  he  intended  in  the  ah- 
eence  of  the  recital.  From  the  recital  it  can  not  l)e  intended 
that  the  ])leadinjr8  were  suhmitted  as  evidence,  or  as  such  were 
received  by  the  court.  If  that  intendment  was  made  from  the 
recital  foutid  in  this  decree,  as  to  the  answer  of  the  jruardian 
ad  litem,  it  would  ajiply  alike  to  the  hill,  and  also  to  the  an- 
swer of  the  adininistrator.  which  did  not  admit,  but  put  in  issue 
the  truth  of  the  allcijations  of  tiie  hill. 

It  is  said,  however,  that  the  court  must  have  received  and 
acted  on  the  answer  of  the  ijuardian  (id  litem,  for  M-ithctut  it 
there  is  not  evidence  on  which  the  decree  could  have  been  ren- 
dered. Whether  there  is  evidence  to  suj^port  a  decree,  whether 
the  court  has  misjud<;ed  the  evidence,  is  not  an  inquiry  which 
can  he  made  on  a  hill  of  review.  If  in  that  respect  the  court 
errs,  the  error  can  he  corrected  only  on  appeal.  There  was  ev- 
idence, the  l)onds  and  the  instrument  })ur])ortin<j:  to  he  a  deed 
of  the  lands.  Itearini;  the  same  date  with  the  bonds,  which  was 
submitted.  The  statute  renders  any  written  instrument,  the 
foundation  of  suit.  j>rl tint  facie  evidence  of  the  debt  or  duty  for 
which  it  ])urports  to  be  ij^iven,  and  that  it  was  made  upon  suffi- 
cient consideration.  All  sucli  instruments  are  self-proviiii;,  un- 
less the  fact  of  execution  is  dem'ed  by  verified  plea.  The  stat- 
ute applies  alike  to  suits  i!i  e(juitv  ajid  at  law. — llolman  v. 
Bank  of  Korfolk,  12  Ala.  809.  The  instrument  ])urj)ortin<r  to 
be  a  deed  is  not  valid  as  a  conveyance  of  the  le<ral  estate,  for 
want  of  attestation  by  witnesses,  or  an  ackn()wk'd<riiH>nt  and 
certificate  of  execution.  It  may  be  an  instrument  of  evidence, 
thouijh  inoperative  as  a  conveyance.  Witlmut  ])r(>(>f  of  its  ex- 
ecution and  delivery,  it  may  not  have  been  admissible  as  evi- 
dence. An  error  in  the  admission  of  evidence,  or  basint;  a  de- 
cree upon  inadmissible  evidence,  or  error  in  renderiui;  a  decree 
contrary  to  the  evidence,  must  l)e  corrected  by  a))peal :  neither 
constitutes  error  apparent  for  which  a  l)ill  of  review  can  be 
maintained. —  :\FeI)(i>njald  v.  Doinj/iert)/,  81»  Ala.  4<»'.*:  Katim  r. 
Dielxinmn,  8  Sneed.  81>T.  The  chancellor,  it  may  be.  de<hiced 
from  the  correspondence  in  <]ate  of  the  bonds  and  the  in>tru- 
ment  exhibited  and  given  in  evidence,  the  conclusi(»n  that  the 
consideration  of  the  bonds  was  the  ]>urchase-money  of  the  lands 
described  in  the  instrument.  If  that  l)e  true,  the  conclusion  is  not 
stated  in  the  decree :  and  if  it  is  not  a  leijitimate  conelusion.  there 
is  merely  an  errone<»us  decision  of  a  (juestion  of  fact,  which  is 
not  ground  for  a  bill  of  review. —  W  liit'naj  r.  ['.  S.  Hank,  13 
Peters.  (>;  Erans  r.  Cleiarat,  14  111.  2<Mi:'  Lerl  r.  Jihir'di,  1 
Dev.  cV:  Bat.  Eq.  108:   Wehh  r.  /\H,  8  Paige.  8«;.s. 

The  second  assignment  of  error  in  the  bill  of  review  is  not  sup- 
ported by  the  record.    There  was  a  reference  to  the  register,  to  as- 
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certain  the  amount  of  the  purchase-money ;  and  a  report  was  made 
by  the  register,  pn  the  day  tlie  decree  was  rendered.  The  de- 
cree declares  a  lien  on  the  lands  for  the  unpaid  balance  of  the 
purchase-money,  in  immediate  connection  with  the  reference  to 
the  register ;  and  it  is  incapable  of  any  other  construction,  than 
as  being  rendered  for  the  amount  reported  by  the  register  to  be 
due  and  unpaid.  Certainty  is  an  essential  element  of  a  judg- 
ment or  decree ;  and  in  itself  it  ought  to  be  complete,  without 
reference  to  anytliing  else  by  whicli  to  ascertain  its  meaning. 
But,  when  the  decree  of  a  chancellor  refers  to  a  report  of  the 
register  as  its  basis,  the  report  must  be  taken  and  construed  as 
part  of  the  decree.  Such,  it  is  manifest,  was  the  purpose  of 
the  chancellor  in  this  case ;  and  though  the  decree  would  have 
been  more  formal,  if  it  had  expressed  the  amount  of  the  unpaid 
purchase-money,  the  want  of  form  is  not  error  available  on  a 
bill  of  review.  The  irregularity  of  rendering  the  deci'ee  before 
the  confirmation  of  the  report  of  the  register,  ascertaining  the 
amount  of  the  unpaid  purchase-money,  is  not  of  the  class  of  er- 
rors for  which  a  bill  of  review  will  lie. — McCall  v.  McCurdyy 
at  present  term. 

The  third  assignment  of  errors— the  rendition  of  the  decree 
of  sale,  without  a  Reference  to  the  register  to  ascertain  and  re- 
port whether  a  sale  of  the  whole,  or  a  part  only  of  the  lands, 
was  necessary  for  the  payment  of  the  debt — can  not  be  sus- 
tained.— McCall  V.  MeCurdy,  at  present  term. 

The  chancellor  did  not  err  in  dismissing  the  bill,  and  his  de- 
cree is  afhrmed. 


Fennell  v.  Henry. 

Bill  in  Equity  for  Settlement  and  Distr'ibutum  of  Decedents 

Estate. 

1.  Adtuncemeut  bij  parent  to  child;  conteinpora neons  dt^rlnrations. 
When  money  or  property  is  given  by  a  parent  to  one  of  his  ehilrlren,  it 
will  be  presumed  to  have  been  intende<l  as  an  advaneement  under  the 
statute  (Code,  ^^  22(52—07),  imless  tliat  presumption  is  repelled  by  the 
nature  of  the  gift,  as  trifling  presents,  <kc. ;  and  what  the  parent  says, 
at  the  time  of  making  the  gift,  is  competent  evidence  of  his  intention  in 
making  it. 

2.  Same  ;  giving  note  for  price  or  value  of  properljf ;  parol  evidence  in 
explanation. — Where  a  father  delivered  slaves  to  a  married  daughter, 
taking  from  her  a  promissory  mjte,  bearing  interest,  for  the  estimated 
value,  such  note  shows  a  debt,  and  not  an  advancement ;  an<l  parol  evi- 
dence can  not  be  received,  to  slunv  that  the  transaction  was  intended  as 
an  advancement.  (Stone,  J.,  dimtenting,  held  that,  as  the  nc^te  of  a  mar- 
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ried  womm  is  not  binding  as  a  contract,  tlie  note  could  only  operate  as 
an  admission,  or  acknowlcdgnient,  and  wan  open  to  parol  explanation, 
when  the  question  of  advancement  irl  non  arose  on  the  final  settlement 
of  the  estate.) 

3.  Same;  gift  of  »1nve^  nftmrnrHs  rmruiripnteiL — Slaves  having  been 
given  by  a  father  to  one  of  his  children,  in  lK.")i»,  as  an  advancement,  their 
Bubsetjuent  emancipation,  as  the  result  of  the  war,  did  not  relieve  the 
chiM  of  accounting  for  their  value  as  an  advancement. 

Appeal  from  the  Chancery  Court  of  Marshall. 

Heard  before  the  lion.  11.  C.  Sp?:.\kk. 

The  bill  in  this  case  was  filed  on  the  9th  December,  1S79,  by 
Isham  W.  Fennell  and  others,  as  heirs  at  law  and  distributees 
of  the  estate  of  James  W.  Fennell,  senior,  deceased,  ajjainst 
Mrs.  Charity  E.  Henry,  and  others,  who  were  also  distributees 
of  said  estate;  and  sou<;^ht,  principally,  a  final  settlement  and 
distribution  of  the  estate.  The  decedent  died,  intestate,  on  the 
19th  January,  1864,  and  several  of  his  children  afterwards  died. 
All  the  persons  interested  in  the  estate  were  brou<;ht  before  the 
court,  either  as  plaintiffs  or  defendants.  The  chancellor  took 
jurisdiction  of  the  settlement  of  the  estate,  and  ordered  a  ref- 
erence of  the  matters  of  account.  The  principal  matter  of 
controversy  was  as  to  the  liability  of  ]\[rs.  Henry  to  account,  as 
for  an  advancement,  for  the  value  of  five  ne^jroes,  which  she 
received  from  her  father  in  1859,  and  for  which  she  executed 
to  him  a  ]m)missory  note  for  ^'2,000,  with  interest  from  date. 
This  note  was  delivered  up  to  Mrs.  Henry  by  her  mother,  after 
her  father's  death,  and  was  by  her  destroyed ;  and  no  copy  of 
it  is  shown  to  have  been  preser\ed.  Mrs.  Fennell  and  ^Irs. 
Henry  both  testified  to  the  execution  and  coiitents  of  the  note, 
and  also  to  its  destruction.  On  all  the  evidence  before  him.  the 
chancellor  refused  to  charire  Airs.  Henry  with  the  s2.(»0(>,  or 
value  of  the  slaves,  as  an  advancement ;  and  this  ))art  of  the  de- 
cree is  now  assigned  as  error  by  the  complainants. 

HiMKs  it  Ctohoon,  with  whom  were  Cahaniss  A:  Ward,  for 
aj)pellants. — The  (juestion  of  advancement  ?W  no?i  is  always 
one  of  intention,  and  the  declarations  of  the  ])arties  are  com- 
petent evidence  in  determinini;  it. — 0/<fs  v.  /'otcdl,  7  Ala. 
655.  A  promissory  i\ote\»,  pn ma /nc I c,  evidence  of  a  loan,  or 
debt ;  but  it  is  not  conclusive  as  to  the  character  of  the  transaction, 
or  the  intention  of  the  parties,  in  a  controversy  between  the  maker 
and  the  other  distributees. —  ('//forf/  r.  JiiuKxunm,  -11  AVisc. 
597;  Giilhjv.  O/'uhhs.  1  J.  ,1.  Mar.  387;  iiordon  v.  Gonlon, 
1  Mete.  387 ;  Speer  v.  Sp<'ei\  H  N.  J.  E(|.  24o;  KinfjxhKrt/x 
Appeal,  44  Peim.  400;  Parks  v.  Parkit,  19  :^Id.  323;  'swir'art 
V.  State,  2  liar,  it  G.  114;  Powell  v.  PowelL  5  Dana,  168; 
West  V.  Bolton,  23  Oeo.  531  ;  Vaden  v.  Ilance,  1  Head,  Tenn. 
300;  S/iaw  V.  lunt,  11  Indiana.  80;  Aeinll  v.  yetnll,  13  Vt. 
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24;  Christy' s  Appeal^  1  Grant's  Cas.  369  ;  Phillips  v.  Cfiappell^ 
16  Geo.  16;  Meeker  v.  MeeTcer^  16  Comi.  383;  Tillotson  v. 
Race,  22  ^''.  Y.  127;  MerkeVs  Appeal,  h9  Pemi.  St.  340; 
Woolery  v.  Woolery,  29  Indiana,  254  ;  Wihon  v.  Beaucharap^ 
50  Miss.  24  ;  Fellows  v.  Little,  46  X.  JH.  37  ;  Bragg  v.  Massie, 
38  Ala.  89  ;  Pate  v.  Johnson,  15  Ark.  275.  These  authorities 
show  that  the  note,  considered  as  a  contract  between  parties  6M(:' 
juris,  would  not  be  conclusiv^e.  But  the  note  here  was  signed 
by  a  married  woman,  and  has  no  validity  as  a  contract ;  and  the 
rule  which  excludes  parol  evidence,  to  control  or  affect  that 
which  is  written,  is  limited  to  written  instruments  which  are 
contractual. — Clements  v.  Hood,  57  Ala.  459 ;  Iliek^  v.  Hins- 
dale, 12  Mich.  99  ;  Bank  v.  White,  14  Nev.  373  ;  1  Greenl. 
Ev.  §  295.  The  note  does  not  stand  as  the  only  written  evi- 
dence of  the  transaction,  but  must  be  construed  in  connection 
with  the  memorandum  indorsed  on  it  by  the  decedent. — 1 
Greenl.  Ev.  §  283;  Sewall  v.  Henry,  9  Ala.  30;  Collins  li. 
•  Whigham,  58  Ala.  438  ;  Holt  v.  Bancroft,  30  Ala.  193  ;  Bytme 
V.  MarsJiaU,  44  Ala.  355  ;  Smith  on  Contracts.  90  [29],  note ; 
Laio  V.  Smith,  2  R.  I.  244;  Hey  wood  v.  Perrin,  10  Pick.  22'^. 
If  the  memorandum  was  indorsed  on  the  note  by  the  father  af- 
ter it  was  given,  without  the  knowledge  of  the  daughter,  it 
operated  as  a  release  or  extinguishment  of  the  note,  and  the 
amount  remained  as  an  advancement. — Gilbert  v.  Wetherelly 
2  Sim.  (fe  Stu.  254.  The  note  and  indorsement  being  construed 
and  considered  together,  and  the  declarations  of  the  decedent 
being  received,  there  can  be  no  doubt  that  the  slaves  were  in- 
tended as  an  advancement ;  and  no  controversy  as  to  the  fact 
would  ever  have  arisen,  but  for  the  emancipation  of  the  slaves. 


Dexson  <fe  DisQUE,  and  Watts  &  Soxs,  contra,  cited  Grey 
Grey,  22  Ala.  233 ;  and  Terry  v.  Keaton,  58  Ala.  667. 


V. 


STOXE,  J. — "  Any  estate,  real  or  personal,  which  has  been 
given  by  any  intestate  in  his  life-time,  as  an  advancement  to 
any  child,  or  other  lineal  descendant,  must  be  considered  as  part 
of  the  estate,  so  far  as  regards  the  division  and  distribution 
thereof  amongst  his  children  or  their  descendants,  and  must 
be  taken  by  such  child  or  descendants  towards  his  share  of  the 
estate  of  the  deceased."— Code  of  1876,  $>  2262.  "The  main- 
taining, educating,  or  giving  money  to  a  child,  or  other  lineal 
descendant,  without  intending  it  as  a  portion  or  settlement  in 
life,  is  not  an  advancement." — Ih.  %  2267. 
.  We  have,  in  these  two  sections,  a  pretty  clear  intimation  of 
what  the  legislature  intended  should  be  regarded  as  an  advance- 
ment, and  what  should  not  be  so  regarded.  It  nmst  be  a  gift 
— a  perfected  gift,  parting  with  the  ownership— made  during 
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life  to  a  child,  or  otlier  lineal  descendant.  Its  purpose  must  he 
to  advance  such  child,  or  lineal  descendant,  in  life.  This  is 
done,  by  giving,  hy  anticipation,  the  whole,  or  a  part,  of  what 
it  is  supposed  a  child  will  he  entitled  to  on  the  death  of  the 
parent,  and  fnusthe  proved  to  have  been  intended  as  an  advance- 
ment, chargeable  on  the  child's  share  of  the  estate. —  (fMj<,u<l  v. 
Beers^  17  l^lass.  855;  i<haic  v.  JCe/it,  11  Ind.  SO.  And  the 
statute  also  informs  us  what  classes  of  gifts  or  ])re.<ents  must  not 
be  treated  as  advancements ;  namely,  those  sup])lied  in  main- 
tenance or  education,  and  gifts  made,  not  intending  them  as  a  por- 
tion or  settlement  in  life.  We  think  the  natural  import  of  this 
language  is,  that  when  the  subject  of  the  gift  lias  substantial 
value — will  be  solidly  useful  in  setting  up  the  child  or  descend- 
ant in  life — then  the  prima  facie  intendment  is,  that  it  is  an 
advancement,  to  be  taken  into  account  in  distributi(»n.  But 
this  presumption  may  be  overturned  by  proof.  On  the  other 
hand,  expenditures  in  maintenance  or  education.  ])resent8  not 
ordinarily  regarded  as  useful  in  setting  up  the  child  in  life,  or 
other  gifts  shown  not  to  be  intended  as  advancements  to  l)e  ac- 
counted for,  are  not  to  be  brought  into  account  in  final  settle- 
ment. Hence,  this  court  has  many  times  said  :  "  The  rule  is, 
that  when  money  or  property  is  given  by  a  parent  to  his  child, 
it  will  be  presumed  to  be  an  advancement  under  the  statute, 
unless  the  nature  of  the  gift  rej)els  such  presumption  ;  as  in  the 
case  of  trifling  presents,  money  exiiended  for  education,  Arc." 
Mitchdl  V.  M'drhelK  8  Ala.  4U;  BHtler  v.  Jfer.  Ins.  Co.,  U 
Ala.  777;  Merrill  v.  Rhodes,,  ;->7  Ala.  449;  Anirey  i'.  Avtretj, 
Ih.  <)14.  So,  it  is  settled,  that  what  a  parent  says,  at  the  time 
he  gives  pro])erty  to  child,  is  conjpetent  evidence  of  the  inten- 
tion with  which  the  gift  is  nuide. — See  authorities  supra  :  also, 
Lairsojis  Appeal,  23  Penn.  St.  85  ;  Phillips  c.  CItappell,  M 
Ga.  16. 

There  seems  to  be  no  controversy  in  this  case,  as  to  the  nature 
of  the  title  Dr.  Fennell  conveyed,  and  intended  to  convey,  to 
Mrs.  Henry,  his  daughter.  The  slaves  were  evidently  intended 
to  be  her  property,  from  the  time  of  the  transacti<»n.  Now. 
this  transaction  was  intended  to  be  a  sale  of  thq  slaves,  to  be 
paid  for — an  advancement  to  be  accf)unte<l  for  in  distribution, 
or  a  gift  outright,  not  to  be  accounted  for.  Xo  one  contends 
it  was  a  gift  outright,  and  the  attendant  circumstances  clearly 
show  it  was  not  so  intended.  Was  it  inteiuled  as  a  sale  f  Was 
it  intended  that  Mrs.  TIenry  should  pay  her  father.  Dr.  Fen- 
nell, for  the  slaves^  This  must  depend  on  the  facts,  as  they 
transpired  at  the  time.  Only  two  persons  testify  as  to  what 
took  place — Mrs.  Fennell  and  !Mrs.  Henry.  They  alone,  ex- 
cept Dr.  Fennell,  were  present.  In  many  respects,  they  differ; 
but,  in  all  im})ortant   particulars,  the  difference  is  much  less 
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than,  at  first  blush,  it  appears  to  be.  Mrs.  Fennell  testifies, 
positively,  that  the  slaves  were  given  as  an  advancement,  to  be 
accounted  for  in  distribution,  and  that  Dr.  Fennell  so  informed 
Mrs.  Henrj  at  the  time.  Mrs.  Henry  testifies  as  follows:  "To 
25th  interrogatory  she  saith  :  '  I  executed  a  note  to  my  father 
for  certain  negroes,  but  not  as  an  advancement.  He  never  said 
a  word  about  advancement,  but  said  he  had  as  soon  for  me  to 
use  some  of  his  property  while  he  was  yet  living,  as  to  get  it 
after  his  death.  Never  thought  of  it  as  an  advancement — 
never  heard  the  word  advancement  used  in  regard  to  the  negroes 
until  summer  of  1878.'  Answer  to  27th  interrogatory:. 
"  Father  was  not  making  advancements  at  the  time  the  note 
was  given.  He  was  willing  for  me  to  have  the  use  of  some  of 
his  property  while  he  was  living,  as  to  get  it  after  his  death. 
So  he  remarked  at  the  time  the  note  was  taken  bearing  interest 
from  date,  from  the  fact  he  had  made  no  advancements  to  the 
children.  N^ote  was  taken  bearing  interest.  That  interest  was 
to  pay  for  use  of  the  negroes.  The  note  with  interest  was  to 
be  paid  out  of  my  part  of  my  father's  estate.  If  that  was  not 
enough,  the  negroes  stood  good  for  the  rest."  Speaking  of 
giving  the  receipt  to  her  mother,  Mrs.  Plenry,  in  answer  to 
53d  interrogatory,  says:  "Mother  wrote  a  receipt,  stating  that 
I  had  received  ^2,000  from  my  :tatlier,  that  T  refused  to  sign. 
Afterwards  she  wrote  one  for  the  negroes.  I  told  her  I  liad 
never  received  any  money  from  my  father,  and  to  sign  that 
would  be  signing  an  untruth."  She  signed  the  receipt  for  the 
negroes,  and  soon  afterwards  said,  "  I  do  not  believe  tliose  who 
will  wind  up  the  estate  will  charge  me  with  the  negroes." 
Answer  to  42d  interrogatory.  Answering  the  7th  interroga- 
tory she  had  said  :  "  I  know  intentions  and  designs  of  my  father 
in  regard  to  said  note  at  time  of  its  execution,  in  regard  to  its 
payment,  and  how  it  was  to  be  paid." 

In  one  place  Mrs.  Henry  testified  she  received  the  slaves  as 
a  purchase,  and  was  to  pay  for  them.  In  many  places  she 
denied  receiving  them  as  an  advancement.  Yet,  when  she 
comes  to  testify  what  was  the  understanding — what  the  declara- 
tion of  her  father  when  she  obtained  the  slaves  and  gave  the 
note — she  expresses  substantially  all  the  ingredients  of  an  ad- 
vancement, although  the  word  advianmment  was  not  used. 
This  transaction  took  place  soon  after  Mrs.  Henry's  marriage. 
The  property  came  from  her  father  to  her,  by  way  of  antici- 
pation— that  she  might  enjoy  some  of  his  property  during  his 
life — not  to  be  paid  for  to  him,  or  during  his  life-time,  but  to 
be  paid  out  of  her  part  of  her  father's  estate.  This,  then,  is 
what  she  means  by  purchase  of  the  slaves,  and  payment  of  the 
purchase-money  note.  As  facts,  if  there  be  nothing  in  the 
giving  of  the  note,  they  prove  an  advancement,  and  not  a  sale 
Vol.  lxx. 
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of  the  slaves  to  be  paid  for. — 2  Lomax  on  Ex'rs,  367  [215], 
et  seq.\  2  Williams  on  Ex'rs,  1351,  et  xeq.\  Speer  v.  S,j)eer^  14 
N.  J.  Eq.  240  ;  Clark  v.  Wai^iei\  6  Conn.  355 ;  Meeker  v.  Meeker, 
16  Conn.  383;  M'entz  v.  IJe/iaven,  1  Ser^.  iV  R.  312;  LairHonn 
Ajypeal,  23  Penn.  St.  85;  Kingshuri/ ix  Appeal,  44  Penn.  St. 
460;  Battm  v.  Allm,  1  Ilalst.  Ch.  99;  Cleaver  v.  Kirk, 
3  Mete.  Ky.  270;  Cecil  v.  CemL  20  Md.  153;  Cawthorn  v.  C(jj)- 
pedge,  1  Swan,  487 ;  Vaden  v.  Ilance,  1  Head,  300. 

It  is  contended  for  apj)ellant,  that  inasmuch  as  Dr.  Fennell, 
when  he  delivered  the  slaves  to  Mrs.  Henry,  his  dauorhter,  took 
from  her  a  note,  bearing  interest,  for  the  estimated  value,  this 
proves  the  transaction  was  a  sale,  and  parol  evidence  can  not 
be  received  to  prove  it  was  intended  as  an  advancement.  Grey 
V.  Ch'ey,  22  Ala.  233,  is  relied  on  in  supj)ort  of  this  position. 
The  point  actually  ruled  in  that  case  was,  that  a  note  executed 
by  the  child  to  the  parent  was  evidence  of  a  debt,  and  was  not 
evidence  of  an  advancement.  This  question  was  raised  on  the 
record,  and  was  correctly  ruled.  Certainly,  the  giving  of  a 
note,  which  is  evidence  of  a  debt  due  from  the  child  to  the 
parent,  is,  per  se,  no  evidence  of  a  gift  or  advancement  from 
the  parent  to  the  child.  Pnrna  facie,  it  is  the  very  op]K)site. 
The  court,  in  that  case,  went  farther,  and  said,  parol  evidence 
will  not  be  received  to  show  that,  at  the  time  the  note  was 
taken,  it  was  intended  the  transaction  should  be  an  advance- 
ment, and  that  the  note  did  not  represent  a  debt  to  be  paid. 
The  court  had  said  :  '*  The  bill  of  exceptions  does  not  set  out 
the  parol  evidence  given  in  the  court  below,  and,  consequently, 
we  can  not  say  that  it  erred  in  receiving  it."  AVhat  the  court 
«aid  in  regard  to  receiving  parol  evidence  of  the  parent's  inten- 
tion was  consequently  dictvia. 

Gilbert  V.  Wetherell,  2  Sim.  it  Stu.  254,  presents  the  case  of 
a  father  who  furnished  his  son  ten  thousand  ]K>unds  to  engage 
in  trade,  and  took  his  note  for  the  sum,  payable  on  demand. 
The  Inisiness  not  prospering  as  the  son  had  expected,  he  wished 
to  withdraw  from  it,  but  continued  in  business  at  the  re(|uest 
of  his  father.  On  his  death-bed,  the  father  had  the  note 
destroyed.  Held  an  advancement,  with  which  the  son  .was 
chargeable. 

In  Stewart  v.  The  State,  2  liar.  &  (iill,  114,  the  court  said  : 
"The  well-settled  rule  of  law,  that  parol  evidence  can  not  be 
offered  to  explain,  contradict,  or  add  t<^>  the  terms  of  a  written 
contract,  which,  it  was  contended,  j>recluded  the  appeUant  from 
going  into  extrinsic  evidence  to  show  the  true  character  and 
design  of  the  bill  of  sale,  we  do  not  think  applicable  to  the 
question  before  us.  No  effort  is  here  made  to  impeach  or 
defeat  the  title  transferred  by  this  conveyance,  or  to  alter  or 
impair  the  rights  of  the  cestui  que  u^e  under  it,  as  far  ;»s  relates 
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to  the  property  wliich  it  professes  to  convey ;  but  the  inquiry 
is  into  the  title  of  the  parties  to  other  property,  in  which  tliis 
bill  of  sale  is  incidentally  used  as  evidence,  and  conies,  as  it 
were,  collaterally  in  question.  If  the  door  to  such  an  e;^ami- 
nation  were  excluded,  the  provisions  of  the  act  of  1798,  re- 
specting advancements,  would  become  a  dead-letter  in  most 
cases,  when  written  instruments  are  used  to  give  validity  to  the 
settlements  intended ;  as  it  most  rarely  occurs  that  some  money 
consideration  is  not  expressed  in  the  deed.  If  such  a  barrier 
to  the  discovery  of  truth  and  the  administration  of  justice  were 
to  be  sanctioned,  it  would  be  contrary  to  the  whole  scope  and 
design  of  those  just,  important  and  salutary  principles  of  our 
government,  which  provide  for  an  equal  distribution  of  an 
intestate's  estate  amongst  all  his  representatives.  It  would,  in 
effect,  repeal  one  of  the  wisest  and  most  wholesome  provisions 
of  our  testamentary  system."'  So,  in  this  case,  the  testimony 
offered  was  not  intended  to  affect  the  title  to  the  slaves,  turned 
over  by  Dr.  Fennell  to  his  daughter.  The  sole  purpose  was  to 
affect  her  claim  to  other  property. 

In  Powell  V.  Powell,  5  Dana,  16"^,  the  advancement  alleged 
was  a  tract  of  land  conveyed  by  father  to  son,  on  a  recited  con- 
sideration of  fiv-e  hundred  dollars  paid.  Declarations  of  the 
father  were  received  as  evidence  that  it  was  an  advancement. 
The  court  said :  "  The  question  here  is  not  as  to  the  operation 
of  the  deed,  or  the  responsibility  or  obligation  arising  upon  it, 
but  as  to  the  intention  of  the  parties.  And  as  the  expression 
of  a  moneyed  consideration  may  have  been  adopted  for  the 
mere  purpose  of  showing  the  estimated  value  of  the  land,  and 
fixing  the  responsibilities  of  the  parties  accordingly,  without 
any  money  or  property  paid  or  to  be  paid  by  the  grantee,  we 
are  of  opinion  that  it  should  not  be  deemed  conclusive  evidence 
beyond  that  purpose.  *  *  In  this  view  of  the  subject,  it 
would  seem  that  the  intention  of  conveying  the  land  by  way 
of  advancement,  is  not  necessarily  inconsistent  with  the  ex- 
pression of  a  fixed  consideration,  and  that  it  n»ay,  therefore,  be 
proved  bv  parol." — See,  also,  Shaw  v.  Kent,  1 1  Ind.  80  ;  West 
V.  Bolton,  23  Ga.  531. 

In  Clements  o.  Hood,  57  Ala.  459,  a  married  woman  had  ex- 
ecuted a  writing,  found  among  the  papers  of  the  intestate, 
which,  unexplained,  imported  an  advancement  made  to  her. 
We  said  :  "'  Under  the  rules  of  the  common  law,  such  contract 
made  by  a  married  woman  is  void,  and  imposes  no  obligation, 
as  a  contract,  on  her.  It  could  only  amount  to  proof  of  an 
admission,  made  by  her,  that  she  had  received  such  property. 
Such  admission  is  not  conclusive,  but  is,  at  most,  evidence  to 
be  weighed.  Any  other  legal  evidence,  contradictory  or  other- 
wise, should  have  been  received,  bearing  on  the  question  of  ad- 
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vaucemeiit  vel  nov.'^  Spcakii)^  of  the  policy  and  purj)oge  of 
our  statute  on  the  subject  of  advancements,  this  court,  in 
Mitchell  V.  Mitchell.,  8  A  hi.  414,  said,  its  theory  is,  "that  every 
parent  wislies  to  do  eipial  justice  to  liis  children,"  and  that 
money  or  property  ^iven  to  them  during  his  life  is,  and  was 
intended,  as  a  part  of  their  poition,  unless  he  manifests  the 
contrary  at  the  time,  or  unless  such  presuniption  arises  from 
the  nature  of  the  gift  or  expenditure."' 

In  this  case,  the  testimony  is  very  strong  and  very  full,  that 
when  Dr.  P'ennell  gave  the  jiossession  of  the  slaves  to  Mrs. 
Henry,  he  intended  they  shoidd  be  her  property,  and  that  she 
should  not  pay  for  them  during  his  life.  She  could  not  pay 
for  them,  for  she  had  no  j)roperty  other  than  the  slaves  given, 
with  which  to  make  ])ayment.  The  note,  as  a  j)romise  to  pay, 
w\as  void,  for  she  could  make  no  binding  contract  to  pay  money. 
It  wa.s,  at  most,  an  acknowledgment;  in  this  case,  probably 
acknowledgment  of  value.  Mrs.  Fennell  testifies  they  were  to 
be  accounted  for  in  final  distribution,  as  part  of  j\[rs.  Henry's 
distributive  share.  In  these  respects,  Mrs.  Henry's  understand- 
ing, as  testified  by  her,  was  not  materially  different  from  that 
of  her  mother.  This  constitutes  advancement,  although  the 
word  advancement  may  not  have  been  used.  The  law  regards 
the  substance,  not  the  names  of  things.  AVe  may  add,  that 
many  witnesses  testify  to  admissions  by  Mrs.  Henry,  confirma- 
tory of  the  theory,  that  she  was  to  be  charged  with  the  slave? 
in  distribution.  Her  remark  to  her  mother,  when  she  executed 
the  receipt,  that  she  did  not  believe  those  who  would  wind  up 
the  estate  would  charge  her  with  the  negroes,  shows  that  she 
even  then  thought  she  should  be  charged  with  them  in  distribu- 
tion, but  for  the  fact  that  slaves  had  i)eeii  emanci})ated.  That 
she  trusted  or  hoped  would  relieve  her.  In  this  she  was  mis- 
taken. The  advancement  being  made  in  1850,  abolition  of 
slavery  in  1865  did  not  relieve  her.     The  loss  was  her  loss. 

The  case  of  Terry  v.  lieato/t,  5S  Ala.  6r>7,  is  distinguishable 
from  this.  The  note  which  was  sought  to  be  varied  by  parol 
proof  in  that  case,  was  a  binding  personal  contract  on  the  hus- 
band, and  the  (piestion  aro.se  in  a  direct  pi'oceeding.  based  on 
the  note  as  a  valid  money  obligation.  Though  void  as  a 
promise  to  pay  by  Mrs.  Keaton,  it  nevertheless  operated  a 
charge  on  the  lands.  In  this  case,  the  note  is  ab.soluti'ly  void 
as  a  money  obligation,  binds  neither  jx'i-son  nor  thing,  and  it  is 
no  part  of  the  j)urpose  of  the  suit  to  <^>btain  a  recovery  ba.sed 
upon  it.  As  we  have  said,  the  purpose  is  to  affect  the  right  to 
other  proj)erty, — not  the  slaves,  on  account  of  which  the  j>aper 
was  executed. 

The  remark  of  Dr.  Fennell.  testified  to  by  Mrs.  Henry,  that 
in  the  event  of  emancipation  of  the  slaves,  he  did  not  intend  to 
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liold  Mrs.  Henry  accountable  for  the  slaves  he  had  given  her, 
was  but  an  unexecuted  intention  to  release,  and  does  not  amount 
to  a  discharge.  A  gift  or  gratuity,  to  be  binding,  must  be 
completely  executed. — -2  Brick.  Dig.  40,  §§  1,  2,  et  seq. 

We  have  shown  above  that  Mrs.  Henry's  note  is  to  be  treated 
only  as  an  acknowledgment.  As  a  promise  to  pay,  it  is  abso- 
lutely void.  Hence,  as  a  promise  to  pay  interest,  it  is  inopera- 
tive, and  the  question  of  interest  on  the  advancement  must  be 
determined  by  the  law.  No  interest  must  be  charged. — Krehs 
V.  Krehs,  35  Ala.  293.  We  need  scarcely  add,  tliat  the  question 
we  have  been  considering  must  be  determined  without  any 
refereuce  to  the  surrender  of  the  note  by  Mrs.  Fennell,  and  its 
destruction  by  Mrs.  Henry. 

What  is  written  above  is  the  individual  opinion  of  the  writer. 
Not  a  conclusive  conviction,  for  he  has  some  misgivings  on  the 
subject.  Still,  he  prefers  the  result  his  argument  leads  to,  be- 
cause, in  his  opinion,  it  clearly  appears  that  Dr.  Fennell  did  not 
intend  tlie  transaction  should  be  a  gift  of  the  slaves,  not  to  be 
accounted  for,  and  did  not  intend  it  to  be  a  sale,  the  slaves  to 
be  paid  for  as  in  ordinary  cases  of  sale.  It  can  not  be  treated 
as  a  sale,  for  Mi*s.  Henry  had  no  capacity  to  make  the  purchase, 
or  to  bind  herself.  All  men  are  presumed  to  know  the  law ; 
and  hence  we  must  presume  Dr.  P'ennell  knew  that  the  note  of 
his  daughter,  Mrs.  Henry,  was,  as  a  contract  to  pay  money,  ut- 
terly null  and  void.  If,  then,  it  be  not  an  advancement,  there 
is  but  one  remaining  possible  category — namely,  that  it  was 
intended  as  an  absolute  gift,  not  to  be  accounted  for  in  distribu- 
tion. So,  ray  judgment  is,  in  fact,  the  result  of  the  logical 
process  of  reasoning  by  exclusion. 

My  brothers,  howe'ver,  differ  with  me,  and  hold  that  because 
the  transaction  was  evidenced  by  what  in  form  is  a  promissory 
note,  parol  evidence  can  not  be  received  to  show  an  intention 
different  from  that  evidenced  by  the  giving  of  the  note.  They 
adhere  to  the  rule  asserted  in  Grey  v.  Grey,  22  Ala.  233,  "  that 
if  a  written  instrument  is  perfect  in  itself,  it  must  be  the  sole 
expositor  of  the  intention  of  the  parties  to  it ;  and  parol  proof 
of  an  agreement  between  them,  not  reduced  to  writing,  which 
is  repugnant  to  the  terms  and  intentions  expressed  in  the 
written  instrument,  can  not  be  allowed."  They  think  that 
principle  applicable  to  such  a  case  as  this.  They  refer  to  the 
following  authorities  in  support  of  their  views :  Terry  v.  Keaton, 
58  Ala.  667. 

The  result  is,  that  the  decree  of  the  chancellor  is  affirmed. 
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Comer  i\  Bankhead. 

£Ul  in  Etjuity  againM    Warden   of  State  Penitentlanj^  for 
Speelfic  Performance  of  Contract  for  Hire  of  Convicts. 

1.  ('untract  of  warden  of  jteniteiitiary  Jor  hire  of  roiirirtii. — The  State 
acquires  an  ownership  in  the  services  of  convicts  sentenced  to  imprison- 
ment in  the  penitentiary,  and  the  warden  of  the  jienitentiary  is  merely 
an  a^'ent  and  officer  of  tiie  State,  havinj;  the  custody  of  tlie  convicts,  but 
no  j)ersonal  interest  or  property  in  tliem  or  their  services;  and  a  contract 
made  by  him  in  his  official  capacity,  ami  ai>prove<l  by  the  jjovernor  offi- 
cially, for  the  hire  of  the  convicts  as  authorized  by  law,  is  the  cf>ntract  of 
the  State,  and  not  of  the  warden  himself,  especrially  wfiere  it  ctnitains  an 
express  stipulation  exemptinjr  him  from  all  personal  liability  for 
damages. 

2.  ('nntract  of  aoenf ;  on  irhoin  biiidiiK/. — It  is  generally  true,  that 
where  a  party  plainly  aj)pears,  upon  the  face  of  an  agreement,  t<>  be  act- 
ing as  the  agent  of  another,  the  contract  is  binding  solely  on  the  j>rin- 
eipal,  unless  the  agent  superadds  his  own  responsibility  by  special  stipu- 
lation. 

3.  Specific  perform  once  of  contract;  on  nhat  (/round  decreed,  and 
againut  irhom. — The  specific  performance  of  a  contract  is  decreed  in  lieu 
of  damages,  when  an  award  of  damages  at  law  w<iulil  not  ati'onl  adequate 
compensation;  and  the  general  rule  is,  that  if  an  action  at  law  will  not 
lie  on  a  contract ,  to  recover  damages  for  its  lireach.  a  lourt  of  equity  will 
not  decree  a  specific  i)erformance  ;  nor  will  it  be  decreed  against  an  agent, 
who  has  no  pecuniary  interest  in  the  contract,  and  whosi-  agency  is  dis- 
closed on  the  face  of  the  c(jntract. 

4.  Same,  af/ainsi  imnh'n  of  penilintiarij. — A  contract  for  the  hire  of 
convicts,  made  by  the  wanlen  of  the  penitentiary  in  his  official  capacity, 
approved  by  the  governor  officially,  and  containing  an  express  stipulation 
exeinpting  the  warden  from  personal  liability  for  ilamages,  will  not  be 
specifically  enforced  against  his  successor  in  office:  such  a  suit  is  essen- 
tially a  suit  against  the  State,  which  can  not  l)e  sue(l  in  its  own  coiwts 
without  its  consent.     [Bhickki.!.,  C.  J.,  diKsentiiKj.) 

AiM'KAi.  ffom  the  Chancery  Court  of  P^hiiore. 

Heard  before  the  IIoii.  X.  S.  Gk.miam. 

The  hill  ill  this  ease  was  tiled  on  the  ♦Uh  .Iiiiie,  ISSl,  hy 
John  W.  Comer,  against  .lohn  II.  I'aukhead,  the  warden  of 
the  8tate  penitentiary,  and  the  siU'ces.sor  in  otliee  of  .lohn  (t. 
Bass,  former  warden,  and  soiio^ht  to  .speeitieally  enforce  a 
written  contract  between  the  said  Comer  and  IJa.ss,  entered  into 
and  dated  the  22d  December,  IbSo,  and  appntved  by  the  p>v- 
ernor  in  his  otficial  capacity;  an<l  to  enjoin  the  defendant,  a.< 
warden,  from  hiriiitr  or  deliveriiii;  convicts  to  any  other  j>erson, 
and  especially  to  one  Thornton,  in  allcired  violation  of  the 
coiiH)lainant*s  contract  with  l>ass.  The  cniitract  was  made  an 
exhibit  to  the  bill,  l)nt  it  is  unnecessary  to  state  its  pi\»visions. 
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An  injunction  was  granted,  on  the  filing  of  the  bill,  by  Hon. 
Wm.  S.  Mudd,  of  the  sixth  judicial  circuit.  The  defendant 
filed  an  answer  to  the  bill  under  oath,  incorporating  in  it  a  de- 
murrer for  want  of  equity;  one  of  the  grounds  of  demurrer 
specially  assigned  being,  "that  this  is  really  a  suit  against- the 
State,  and  under  the  laws  no  such  suit  can  be  maiutained." 
After  filing  his  answer,  the  defendant  submitted  a  motion  to 
dissolve  the  injunction,  both  for  want  of  equity  in  the  bill,  and 
on  the  ground  that  its  material  allegations  were  denied  by  the 
answer.  The  chancellor  sustained  the  motion,  on  the  latter 
ground,  and  dissolved  the  injunction  ;  and  his  decree  is  now  as- 
signed as  error. 

Rice  &  Wiley,  and  Cloptox  &  Herbert,  for  appellant. 

Troy  &  Tompkins,  and  Watts  &  Sons,  contra. 

SOMERYILLE,  J.— On  December  22, 18S0,  Jolm  G.  Bass, 
warden  of  the  Alabama  State  Penitentiary,  executed  a  written 
contract  with  the  appellant.  Comer,  in  which  he  agreed,  ''  as 
such  warden,  and  by  virtue  of  authority  vested  in  him  by  law," 
to  hire  out  and  deliver  to  appellant,  under  such  contract  of  hir- 
ing, certain  convicts  sentenced  to  imprisonment  in  said  peniten- 
tiary. This  contract,  with  its  various  stipulations  and  condi- 
tions, not  necessarv  to  be  here  mentioned,  was  duly  approved 
by  the  Governor  of  the  State,  in  his  official  capacity,  as  au- 
thorized by  law.  Bass  continued  to  be  warden  until  on  or  about 
March  4th,  1881,  when  the  appellee,  Bankhead,  was  appointed 
to  be  his  successor  in  office.  Bankhead  refused  to  execute  the 
provisions  of  this  agreement,  as  interpreted  l)y  the  appellant, 
and  made  a  contract  with  one  Thornton,  by  which  he  agreed  to 
deliver  to  him  a  larger  number  of  the  convicts,  to  whose  ser- 
vices Comer  claimed  to  be  entitled  under  this  contract  with 
Bass.  It  is  specially  stipulated,  that  "  no  damage  shall  accrue 
under  this  contract  against  John  G.  Bass,  or  his  successor  in  of- 
fice;" and  it  is  signed  '''■John  G.  Bass,  warden  Alabama  Peni- 
tentiary." 

The  bill  filed  in  the  cause  by  Comer  prays  for  the  specific 
execution  of  the  contract  made  with  Bass,  against  Bankliead, 
and  for  an  injunction  preventing  tlie  delivery  of  any  of  the  con- 
victs to  Thornton,  or  any  other  person,  during  the  term  of  five 
years  in  which  the  contract  was  to  remain  of  force.  The  relief 
sought  IS,  among  other  reasons,  placed  upon  the  equities  of  ])art 
performance  and  irreparable  damnge.  The  case  ernes  to  this 
court  on  an  appeal  from  the  decree  of  the  chancellor,  dissolv- 
ing the  preliminary  injunction,  which  had  been  granted  in  ac- 
cordance with  the  prayer  of  the  bill. 
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Involnntarv  servitude,  as  a  ])unisliiiient  for  criine.  whereof 
tlie  party  sliall  have  been  duly  (Mjuvicted,  is  authorized  l)y  l»oih 
tlie  constitution  of  tlie  United  States,  and  that  of  tliis  State. 
U.  S.  Const.,  Art.  13,  §  1 ;  Const.  Aht.,  1875,  Art.  1,  Jj  33.  The 
State  tlius  acquires  an  ownership  in  the  services  of  all  ^lersons 
convicted  of  criine,  and  duly  sentenced  therefor  to  confinement 
in  the  penitentiary,  which,  guarded  by  certain  humanitarian 
principles,  is  treated  and  protected  as  a  valual»le  property. 

The  warden  of  the  State  penitentiary  is  an  agent  of  the  State, 
and  an  officer  thereof,  and  is  the  mere  custodian  of  the  con- 
victs. .  He  has  personally  no  estate,  interest  or  j)roperty  in  them, 
or  their  services,  wliatever.  This  is  quite  manifest  from  the 
authority  given,  and  the  duties  imposed  on  him  by  law.  lie 
is  appointed  by  the  (iovernor,  with  the  consent  of  the  Senate, 
and  holds  his  office  for  the  term  of  four  years,  and  until  liis  suc- 
cessor is  appointed. — (.'ode  of  isTO,  >$  4534.  He  is  retjuired  to 
give  bond,  and  to  take  an  oath  of  office,  and  he  receives  com- 
pensation by  way  of  a  salary  alone,  for  his  services  rendered  to 
the  State.— 5J§  4535,  4553,  4554.  He  "  has  the  charge  and  cus- 
tody of  the  penitentiary,  and  the  convicts  therein,"  and  otlier 
specified  ])roperty  of  the  State,  and  has  the  ])ower  to  hire  out 
such  convicts  for  a  term  not  longer  than  five  years,  by  the  con- 
sent and  a])proval  of  the  Governor. — ij  4530.  He  is  recjuired. 
among  other  designated  duties,  to  "have  general  suj)ervising 
cliargeover  all  convictsenij)loyed  without  the  prison  walls."  and 
to  "  de})osit  in  the  State  treasury  all  moneys  in  his  liands  after 
defraying  the  current  expenses  of  the  institution,"  ])eing  subject 
to  such  rules  and  regulations,  in  the  discharge  of  his  duties,  as 
may  be  established  l»v  the  board  of  inspectors. 

It  necessarily  follows,  that  a  contract  made'l)V  the  warden, 
under  these  provisions  of  the  Code,  and  executed  on  the  face  of 
it  in  his  official  capacity  as  warden,  within  the  scoi»e  of  his  law- 
ful authority,  is  the  contract  of  the  State.  He  is  the  mere 
a(/('f>f,  and  the  State  is  the  jrrinrljHil.  The  other  contracting 
party  is  conclusively  presumed  to  know  the  law  under  which  he 
acts,  and  the  ])rincij)al  whom  he  rej)resents.  And  this  is  made 
the  clearer,  where,  as  here,  there  is  a  stijuilation  (.'xcMq)ting  the 
agent  from  all  i^ersonal  liability  for  damages  on  the  contract. 
In  fact,  it  is  a  plain  maxim  of  the  law,  that  *'  the  vital  principle 
of  the  law  of  agency  lies  in  the  1e(/iil  iiltnititij  of  the  agent  and 
the  principal,"'  created  l)y  contract  or  by  law,  as  the  case  may 
be. —  1  (Treenl.  Ev.  jj  59.  Even  where  a  contract  is  made  by  an 
agent  in  his  own  name,  if  the  principal  siibsccjuently  recognizes 
and  ratifies  it,  and  it  is  in  i)art  perfoniicd.  e(|uiry  regards  it  as 
the  contract  of  the  principal. — John  r.  (jritf'tt/i,  \,\  Il<»\v.  (N. 
Y.)  59.  And  this  principle  is  stronger  in  its  application  to  puli- 
lic  ajrents  and  officers  of  tfovernment.     "  As  a  rule."  savs  Mr. 
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Wharton,  "a  promise  to  a  public  officer  is  to  be  enforced  by  a 
suit  in  the  name  of  the  body  he  represents.  This  results  from 
the  principle  just  announced,  the  officer  being  a  purely  in- 
different person  in  the  contract,  and  the  principal  being  the 
only  real  party  in  interest."  — Whart.  Agency  &  Agents,  §  445. 
And  generally  it  is  true,  that  where  a  party  plainly  appears, 
upon  the  face  of  an  agreement,  to  be  acting  as  the  agent  of  an- 
other, the  contract  is  binding  solely  on  the  principal,  unless  the 
agent  superadds  his  own  responsibility  by  special  stipulations. 
itoneys  AdmJr  v.  Winter,  37  Ala.  278 ;  ITey  v.  Patm^iam, 
6  liar,  tfc  Johns.  418.  The  contract  in  question  could,  accord- 
ingly, have  been  enforced  only  in  the  name  of  the  State  as  a 
proper  party  plaintiff,  and  the  State  alone,  if  suable,  could  be 
responsible  in  damages  for  any  violation  of  its  provisions  or 
stipulations  authorized  by  legislative  authority. 

Specific  performance  has  been  defined  to  be  the  actual  ac- 
complishment of  a  contract  by  the  party  bound  to  fulfil  it. —  2 
Bouv.  Diet.  538.  The  original  and  sole  equity  of  the  jurisdic- 
tion is,  that  an  award  of  damages  at  law  will  not  afford  adequate 
compensation  to  the  injured  party. — Lead.  Cas.  Eq.  (4th  Amer. 
ed.)  1093.  It  is  decreed  in  lieu  of  damages;  and  the  general 
rule  is,  that  if  an  action  at  law  will  not  lie  on  a  contract,  to  re- 
cover damages  for  its  breach,  equity  will  decline  to  decree  its 
specific  performance,  or  execution. —  Hickman  v.  Grimes  (1 
A.  K.  Marshall,  86),  10  Amer.  Dec.  714.  An  agent,  therefore, 
who  has  no  pecuniary  benefit  in  a  contract,  and  who  discloses 
his  agency  on  the  face  of  the  instrument  expressing  it,  is  not  a 
proper  sole  party  defendant  in  a  bill  filed  for  specific  perform- 
ance. This  principle  was  decided  in  ^Vnrse  v.  Seymour  et  al. 
13  Beav.  254,  where  a  bill  of  this  kind  was  filed  by  a  complain- 
ant against  certain  officers  or  agents  of  the  British  government, 
styled  "■  commissioners  of  woods  and  forests,"  to  compel  specific 
execution  of  a  contract  entered  into  by  them,  under  the  au- 
thority of  an  act  of  Parliament  relating  to  an  estate  in  the 
crown.  The  bill  was  held  bad  on  demurrer. — Fry  on  Specific 
Perf.  pp.  126-127;  Waterman  on  Specific  Perf.  §  1)2. 

This  suit,  however,  is  not  an  action  against  Bankhead  per- 
sonally, nor  does  it  purport  to  be  such.  He  never  executed  the 
contract,  and  personally  he  has  no  privity  or  connection  with 
it.  It  was  executed,  or  entered  into,  by  his  predecessor  in  of- 
fice, Bass.  Bankhead  is,  therefore,  sued  in  this  case  ofiicially, 
as  the  warden  of  the  State  Penitentiary,  and  as  an  officer  and 
agent  of  the  State  of  Alabama.  Where  this  is  the  case,  the 
suit  is  essentially  and  by  indirection  an  action  against  the  State. 
It  was  so  held  by  the  Supreme  Court  of  the  Ignited  States,  in 
The  Governor  of  Geor(j!a  v.  Mmlrazo,  1  Pet.  110,  123,  where 
a  libel  was  filed  in  tlie  Circuit  Court  of  the  United  States,  ex- 
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hibiting  a  claim  to  certain  money  and  slaves  in  the  custody  of 
the  officers  of  tlie  State  of  Georgia.  Chief-Justice  Maksmaf.l, 
delivering  the  opinion  of  the  court,  s^id :  "The  claim  uj)on 
the  governor,  is  as  governor ;  he  is  sued  not  by  his  name,  but 
by  his  title.-  ^he  demand  made  upon  him  is  not  made  per- 
sonally, but  officially.  The  decree  is  pronounced,  not  against 
the  person,  but  the  officer,  and  appeared  to  have  been  pro- 
nounced against  the  successor  of  the  original  defendant 

In  such  a  case,  where  the  chief  magistrate  of  a  State  is  sued, 
not  by  his  name,  but  by  his  style  of  office,  and  the  claim  made 
upon  him  is  entirely  in  his  official  character,  we  think  i/te  State 
itself  may  he  considered  a  party  to  the  record.  If  the  State  is 
not  a  party,  there  is  no  party  against  whom  a  decree  can  be 
made.  Xo  person  in  his  natural  capacity  is  brougi)t  before  the 
court  as  defendant." 

This  same  view  is  held  in  McCauley  v.  Kellogg  et  al.^ 
2  Woods'  U.  S.  Cir.  Ct.  Rep.  22,  and  the  principle  announced, 
that  an  action  instituted  against  executive  officers  of  a  State,  in 
their  official  capacity,  to  compel  them  to  execute  a  contract  of 
the  State,  authorized  by  its  law,  is,  to  all  intents  and  i)urposes, 
an  action  against  the  State,  and,  as  such,  is  violative  of  the 
Federal  Constitution.  In  that  case.  Woods,  Circuit  Judge, 
discusses  the  cases  of  Oshorn  v.  Tlte  Bankof  tite  United  States, 
9  Wheat.  738,  and  Davis  r.  Gray,  16  Wall.  208,  which  are 
cited  and  relied  on  by  a})pellant"s  counsel  in  this  cause,  and 
shows  that  they  establish  no  ])rinci})le  contravening  the  views 
expressed  in  JfcCatdry  v.  Kellogg  et  al.  See,  also,  Tracy  v. 
JlorrJjuckie,  8  Bush,  (Ky.)  330.  A  somewhat  similar  principle 
was  settled  in  People  c.  AmhrerJit,  11  Abl)ott's  (X.  Y .)  Prac. 
Rep.  97  (104).  This  was  an  action  of  ejectment  against  an 
agent  of  the  Federal  government,  who  was  in  possession  of  a 
tract  of  land  in  the  State  of  New  York,  which  was  claimed  ])y 
the  United  States,  under  a  grant  from  the  State,  for  the  pur- 
pose of  a  military  ]K)st  and  fortification.  After  declaring  the 
princi})le,  that  the  Fnlted  States  were  not  suable,  except  in  such 
cases  as  were  aiithorized  by  act  of  Congress,  the  court  say: 
"Ejectment  could  not  therefore  be  brought  against  the  Fnited 
States,  any  more  than  an  action  of  a-ssttimpxit ;  and  it  seems  to 
follow,  that  they  can  not  h>'  indirectly  i^aed  i/i  tJw pi'rxnnx  oft/icir 
agents  and  ojficers,  and  the  title  and  claim  thus  subjected  by  in- 
direction to  tlie  jurisdiction  of  the  State  co\irts."' 

Fnder  this  view  of  the  case,  the  I)i]l  was  not  maintainable, 
the  universal  rule  being,  that  no  State  can  be  sued  in  its  own 
courts,  without  its  own  consent;  this  being  an  attribute  or 
privilege  of  sovereignty,  and  being  now  embodied  in  the  State 
Constitution,  as  section  15  of  the  Declaration  of  liights,  pro- 
vidinj;  that  "  the  State  of  Alabama  shall  never  be  made  defend- 
32 
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ant  in  any  court  of  law  or  equity." — Langfoi^d  v.  United 
States,  101  U.  S.  311 ;  Divine  v.  Harvey,  18  Araer.  Dec,  note, 
p.  200. 

The  bill  being  without  equity,  there  was  no  error  in  dissolv- 
ing the  injunction,  even  though  done  on  other  grounds,  and 
the  decree  of  the  chancellor  is  affirmed. 

STOjS^E,  J. — I  fully  concur  in  the  argument  and  opinion  of 
my  brother  Somerville,  which  he  has  fortified  with  such  an 
array  of  authorities.  Although  negotiated  by  the  warden  of 
the  penitentiary.  Comer's  contract  did  not  become  binding, 
until  it  was  approved  by  the  Governor  ;  and  then  it  became 
the  contract  of  the  State,  not  of  the  warden.  The  considera- 
tion proceeds  from  the  State,  and  the  promise  of  Comer  to  pay 
hires  enures  to  the  State.  The  money,  when  paid  by  him,  is 
the  property  of  the  State.  If  Comer  were  to  violate  his  con- 
tract, any  suit  for  its  breach  would  be  in  the  name  of  the  State. 
Bass,  in  negotiating  the  contract,  did  not  transcend  his  author- 
ity, at  least,  for  one  year.  He  did  what  the  law  constituted 
liim  an  agent  to  do ;  and  when  his  act  received  the  ratification 
and  sanction  of  the  Governor,  it  became  a  contract ;  not  the 
contract  of  himself,  but  of  the  State,  whose  authority  he  had 
for  making  it,  and  which  authority  he  did  not  transcend,  to  the 
extent  of  one  year's  hiring,  at  least.  It  would  be  a  novel  doc- 
trine, if  we  were  to  hold  that  an  agent,  disclosing  his  principal, 
contracting  in  the  princpal's  name,  and  within  the  scope  of 
authority  conferred  on  the  agent,  failed  to  bind  his  principal, 
or  imposed  any  liability  on  himself.  In  such  case,  the  agent  is 
the  mere  instrument  of  the  principal— is  dwarfed  out  of  sight ; 
and  the  contract  is  that  of  the  principal,  and  may  be  declared 
on  as  made  by  him.  Qui  facit  2)€r  alium,  facit  per  se.  We 
apprehend,  if  the  right  to  sue  the  State  had  not  been  taken 
away  by  the  constitution,  no  one  would  seek  to  enforce  this 
contract,  or  have  it  specifically  performed,  without  making  the 
State  a  party.  It  would  seem,  on  principle,  that  in  a  suit 
against  the  agent  alone,  no  relief  can  be  obtained  which  has  the 
effect  of  compelling  the  principal  to  perform  its  contract.  If 
the  complainant  have  any  remedy,  it  is  not  against  the  State, 
nor  by  bill  for  specific  performance  of  the  contract. 

Bkickell,  C.  J.,  dissenting. 
Vol.  lxx. 
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South  i&  North  Alabama  Railroad  Co. 

i\  Small. 

Appeal  from  Judgment  of  Justice  of  the  Peace. 

1.  Amendment  of  compl'ihit,  in  utalemeni  of  plaintiff '«  name. — On  ap- 
peal or  certiorari  from  a  jiulgmeiit  renflered  by  a  juntice  of  the  i)eace, 
though  there  ran  not  he  an  entire  change  of  parties,  a  mistake  in  the 
plaintifT's  christian  name,  though  no  objection  was  made  U)  it  in  tlie 
justice's  court,  may  be  corrected  in  the  conij)laint  filed  in  the  Circuit 
Court;  and  if  only  the  initials  of  his  christian  name,  or  an  abbreviation 
of  that  name,  was  used  in  tlie  justice's  court,  the  full  name  may  be  used 
in  the  com])laint  filed  on  the  appeal. 

2i  General  charge  on  evidenre  ;  vhen  properly  refused. — In  an  action 
against  a  railroad  corporation,  to  recover  damages  for  domestic  animals 
killed  by  its  trains,  although  there  is  no  direct  evidence  of  the  killing, 
the  jury  must  pass  on  the  sutficieiicy  of  the  circumstantial  evidence  ad- 
duced, and  a  general  charge  on  the  evidence,  against  the  plaintiff's  right 
to  recover,  is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Cullman. 

Tried  before  the  Hon.  Lkroy  F".  Box. 

This  action  was  brought  to  recover  damages  for  a  sow  and 
three  pigs,  alleged  to  have  been  killed  l)v  the  defendant's  trains 
through  the  negligence  of  its  servants ;  and  was  commenced 
before  a  justice  of  the  peace.  The  complaint  filed  in  the  jus- 
tice's court,  or  statement  of  the  cause  of  action,  was  in  the 
name  of  Jas.  M.  Small^  and  was  signed  ./.  M.  SinaU.  Judj;- 
ment  by  default  was  rendered  by  the  justice,  for  the  amount 
claimed,  with  costs ;  and  the  case  was  removed  by  the  defend- 
ant, by  appeal,  into  the  Circuit  Court,  where  a  cf)mplaint  was 
filed  in  the  name  of  Jolm  M.  SmaU  as  j)laintiff.  The  defend- 
ant objected  to  the  filing  of  the  complaint,  and  moved  to  strike 
it  from  the  files ;  which  objection  and  motion  being  overruled, 
the  defendant  excepted.  The  defendant  then  pleaded  not 
guilty,  and  that  the  claim  was  not  presented  in  writing  within 
sixty  days,  as  recpiired  by  the  statute;  and  issue  was  joined  on  ^ 
both  of  these  pleas.  "On  the  trial,"  as  the  bill  of  exce])ti(»n8 
states,  "the  plaintiff  introduced  evidence  tending  to  show  that 
the  stock  killed  was  his  property,  and  was  of  the  value  of 
twenty  dollars;  that  the  three  })igs  were  found  dead  on  the 
railroad,  at  or  near  a  road-crossing,  one  afternoon  in  September, 
1880,  shortly  after  a  work-train  had  pas.<e(l,  and  the  sow  was 
found  near  the  same  place  next  morning,  torn  all  to  pieces ;  that 
the  sow  was  not  killed  on  the  afternoon  the  pigs  were,  but  was 
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killed  that  night.  Plaintiff's  wife  testified  that  she  believed, 
from  the  appearance  of  the  sow  and  pigs,  they  were  killed  by 
passing  trains,  though  she  did  not  see  the  killing.  The  plaintiff 
testifiied,  in  his  own  behalf,  that  he  presented  his  claim  for  the 
stock  so  killed,  to  the  depot-agent  at  Hanceville,  within  sixty 
days  after  the  killing,  and  which  claim  was  sent  to  J.  F.  Whit- 
field, the  claim-agent  of  said  railroad  company.  There  was  no 
otlier  evidence  in  the  case,  nor  any  evidence,  other  than  as 
above  set  out,  that  the  stock  was  killed  on  the  railroad,  or  by 
the  trains  or  servants  of  the  defendant.  On  this  evidence,  the 
defendant  requested  the  court,  in  writing,  to  charge  the  jury, 
that  they  must  find  for  the  defendant,  if  they  believed  the  evi- 
dence; which  charge  the  court  refused,  and  the  defendant  ex- 
cepted." These  two  rulings  of  the  court  are  now  assigned  as 
error. 

Geo.  H.  Parkek,  and  Hamill  &  Dickinson,  for  appellant, 
cited  Shaniion  v.  Jackson^  47  Ala.  329 ;  Davis  Avenue  Mail- 
road  V.  Mallon,  57  Ala.  168 ;  BeWs  Admh^  v.  Troy,  35  Ala. 
184;  Sheppard  v.  Furniss,  19  Ala.  760;  1  Brick,  Digest, 
335,  §  3. 

BRICKELL,  C.  J. — It  is  certainly  true,  that  on  appeal  or 
certiorari  from  the  judgment  of  a  justice  of  the  peace,  in  the 
appellate  court,  there  can  not  be  an  entire  change  of  parties. 
They  must  remain  as  they  were  in  the  inferior  court,  unless 
there  be  a  necessity  for  a  revivor,  or  a  case  is  made  in  which, 
under  the  statute  of  amendments,  parties  may  be  stricken  out, 
or  added. — 1  Brick.  Dig.  113,  §  68.  If  the  proceedings  before 
the  justice  are,  without  objection,  conducted  in  the  name  of  a 
party  suing,  or  being  sued,  by  the  initials,  or  by  an  abbrevia- 
tion of  the  christian  name,  or  by  the  wrong  christian  name,  the 
true  name  may  be  introduced  into  the  complaint  filed  in  the 
appellate  court.  This  is  not  a  change  of  parties,  but  the  mere 
correction  of  a  defect  in  the  proceedings  before  the  justice. 
The  defect  is  also  of  that  character  which  the  statute  requires 
should  be  disregarded,  commanding  that  the  trial  shall  be  de 
novo. — Couch  V.  Atkinson,  32  Ala.  633. 

There  was  evidence  having  a  tendency  to  show  that  the  hogs 
were  killed  by  the  train  of  appellant.  The  sufticiency  of  the 
evidence  was  for  the  jury ;  and  of  their  province,  the  charge 
requested  was  a  clear  invasion.  The  court  could  not,  without 
error,  have  given  it. 

Affirmed. 
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Doiie^an  v.  W^ade. 

Bill  in  Eiputy  for  Part'dion  of  Lands. 

1.  Condition  annexed  to  legnct/  or  deviae,  forbidding  content  of  trill. 
A  testator  has  an  iiiKloubted  rijrht,  in  disposing;  of  hi.s  property,  to  pro- 
vide that  any  lej^atee  or  devise  who  conteHts  liis  will,  or  seeks  to  set  it 
aside,  shall  fortVit  all  interest  nnder  it. 

2.  Same. — Where  tlic;  elause  of  forfeiture  declares  that  any  child  who 
"  resists  the  probate  "  of  the  will,  "  or  {)etitions  to  V)reak  or  set  it  aside," 
shall  forfeit  all  interest  under  it,  and  the  property  devised  or  bequeathed 
to  him  shall  then  go  to  those  who  have  not  "  opposed  "  it ;  a  child  who, 
without  making  himself  a  party  to  a  contest  instituted  by  another  de- 
visee, actively  interfere<l  in  l)ehalf  of  the  contestant,  advising  and  aiding 
him,  is  equally  within  the  ])r<)hibition  ;  and  his  interest  under  the  will  is 
forfeited,  although  the  contest  was  never  brought  to  a  trial,  but  was 
abandoned. 

3.  Contested  probate  of  vill ;  proof  of  cfronndm  of  rontext. — When  the 
probate  of  a  will  is  contested,  the  grounds  of  contest  are  required  to  be 
tiled  in  writing  (Code,  §  -317),  and  become  i)art  of  the  record;  and  sec- 
ondary evidence  of  them  can  not  l)e  received,  without  proper  proof  of 
their  lo.ss  or  destruction,  as  in  case  (4  other  writings. 

4.  Sam'' ;  mme. — Such  written  grounds  of  contest  being  matter  of 
record  in  the  Probate  Court,  and  |)rc>perly  dej)osited  there,  pr(H)f  of  recent 
search  for  tiiem  in  that  office  is,  generally,  a  neces.sury  predicate  to  the 
introduction  of  secondnry  evid'-ncc  ;  and  without  proof  of  such  search,  a 
certificate  of  the  probate  judge,  attached  to  a  tninscrip;  which  jnirports 
to  contain  "a  full,  true  and  perfect  ct>i)y  of  all  the  proceedings'"  in  the 
matter  of  the  probate  of  the  will,  and  which  does  not  includi'  any  written 
grounds  of  contest,  is  not  sulHcient  to  authorize  the  a<lmission  of  secondary 
evidence  thereof. 

Appeal  from  tlie  Clianeerv  (V)iirt  of  Madison. 

Heard  before  the  Hon.  H.  C.  Spe.\ke,  as  special  referee, 
selected  hv  the  parties  nnder  the  provisions  of  the  statute  ap- 
proved Februarv  'J3d,  1881.— 8ess.  Acts  18S(t-l,  ]>.  66. 

The  bill  in  this  case  was  filed  on  the  14th  May,  1877.  by 
William  H.  Donegan,  against  David  Wade.  Harriet  Wade,  and 
Amanda  Wade,  the  latter  being  sued  individually  and  as  execu- 
trix of  the  last  will  and  testament  of  David  Wade,  senior, 
deceased ;  and  sought  a  ])artition  of  certain  lands,  of  which 
the  complainant  claimed  an  undivided  one-third  interest,  by  a 
purchase  at  execution  sale  against  .said  David  Wade,  the  defend- 
ant, and  which  were  in  the  ])osse.ssion  of  said  Amanda  Wade, 
claiming  under  the  will  of  said  David  Wade,  senior,  deceased., 
who  was  the  fatiier  of  the  defendants.  The  lands  belonged  to 
said  David  Wade,  senior,  at  the  time  of  his  death,  which 
occurred  on  the  18th  Mav,  1861  ;  and  were  devised  bv  him,  bv 
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the  8tb  item  of  liis  will,  to  his  four  children,  Amanda,  Harriet, 
David,  and  Robert,  to  be  equally  divided  among  them.  The 
will  was  dated  February  26th,  1857,  and  was  duly  admitted  to 
probate,  by  the  Probate  Court  of  Madison  county,  on  the  16tli 
January,  1862;  letters  testamentary  being  duly  granted,  on  the 
same  day,  to  said  Amanda  Wade,  as  sole  executrix.  Under 
powers  conferred  by  the  will  on  the  executrix,  the  estate  was 
kept  together,  and  it  was  admitted  that  all  of  the  del)ts  had 
been  paid.  Robert  Wade,  one  of  the  devisees  under  the  will, 
died  some  time  after  the  testator  (but  at  what  time  does  not 
appear),  intestate,  and  unmarried.  On  the  19th  May,  1875, 
the  complainant  in  this  suit,  as  the  surviving  partner  of  the 
firm  of  Douglass,  Donegan  &  Co.,  recovered  a  judgment  in  an 
attachment  suit,  for  $3,411,  besides  costs,  against  said  David 
Wade,  junior ;  and  an  execution  on  this  judgment  having  been 
levied  on  said  Wade's  interest  in  the  lands,  the  complainant 
became  the  purchaser  at  the  sale,  and  received  the  sheriff's  deed. 

An  answer  to  the  bill  was  filed  by  Amanda  Wade,  insisting 
that  David  Wade  had  forfeited  all  his  interest  in  the  lands  de- 
vised by  the  will,  by  contesting  and  opposing  the  probate  there- 
of, in  violation  of  the  12th  item,  which  is  copied  in  the  opinion 
of  the  court.  An  answer  was  also  filed  by  David  Wade  to  the 
same  effect,  as  shown  by  the  following  statements  therein  con- 
tained: "When  said  will  was  presented  for  probate,  in  the 
Probate  Court  of  Madison,  respondent  joined  in  the  contesta- 
tion thereof.  Objections  were  filed  to  the  probate  of  said  will, 
certainly  in  the  name  of  Margaret  Turner,  and  also,  as  I  believe, 
in  the  name  of  Robert  Wade,  both  of  whom  were  devisees 
under  said  will.  Respondent  aided,  assisted  and  instigated  the 
said  Margaret  Turner,  in  contesting  the  probate  of  said  will; 
attended  the  courts  while  the  contest  was  pending ;  directed 
the  issuance  of  subpoenas  for  witnesses  ;  gave  Mrs.  Turner  $100 
to  pay  her  lawyer,  and  told  the  lawyer  that  he  would  see  him 
paid  in  full.  On  this  state  of  facts,  and  according  to  the  terms 
of  the  will,  respondent  forfeited  the  devise  to  him  thereunder." 
His  deposition  was,  also,  the  same  in  substance. 

The  defendants  offered  in  evidence  a  transcript  from  the  rec- 
ords of  the  Probate  Court  of  Madison,  duly  certified  by  the 
probate  judge  to  contain  "  a  full,  true  and  perfect  copy  of  all 
the  proceedings  in  the  matter  of  the  probate  of  the  last  will 
and  testament  of  David  Wade,  deceased,  so  far  as  the  same  ap- 
pears of  record,"  which  showed  that  the  will  was  propounded 
for  probate  on  the  13th  June,  1861,  by  Amanda  Wade  as  exec- 
utrix ;  that  the  court  thereupon  appointed  the  8th  July  for  the 
hearing  of  the  application,  and  ordered  citations  to  issue  to  the 
parties,  and  subpoenas  to  witnesses;  that  the  application  was 
regularly  continued,  from  term  to  term,  until  the  18th  Decem- 
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ber,  1861,  wlien,  as  the  ininute-entrv  reciten,  "  tlie  parties  came 
by  their  attorneys,  and,  on  the  application  of  the  contestants, 
they  have  leave  to  withdraw  their  ol)jections  to  the  probate 
of  the  said  written  instrument,  without  prejudice  to  their 
right  to  file  a  bill  in  chancery  contesting  said  will,"  and  there- 
upon the  will  was  admitted  to  ])robate;  that  in  January,  18(52, 
it  was  ordered  that  letters  testamentary  be  granted  to  tlie  exec- 
utrix, she  having  taken  the  oath  prescril)ed  oy  law;  that  on  the 
5th  February,  1862,  David  "Wade  and  Robert  Wade  appeared, 
and  "filed  their  objections  to  the  qualifications  of  the  said  ex- 
ecutrix;" that  the  executrix  resigned  in  March,  1862,  and  F. 
L.  Hammond  was  appointed  administrator  cum  testamento  an- 
nexo. 

The  defendants  also  offered  in  evidence  the  statement  of  the 
attorney  for  the  proponent  on  the  application  for  the  probate 
of  the  will,  which  was  admitted  as  his  deposition,  subject  to  ob- 
jection on  account  of  the  inadmissibility  of  the  evidence,  as  fol- 
lows :  "  1  know  the  fact  that  the  probate  of  the  will  was  resisted 
by  Mrs.  Turner,  a  daughter  of  said  testator.  In  her  name  ob- 
jections were  filed  to  the  probate  of  the  will,  averring  the  in- 
com})etency  of  the  testator,  and  undue  influence  practiced  on 
him  by  said  Harriet  and  Amanda  Wade.  There  were  several 
continuances  of  the  contest;  witnesses  were  summoned,  and 
depositions  taken  by  each  party.  David  AVade,  a  son  of  the 
testator,  though  not  appearing  on  the  record  as  a  contestant, 
was  active  in  the  contest,  seeking  to  defeat  the  probate  of  the 
will.  lie  was  present  on  several  (if  not  all)  the  days  set  for 
the  trial  of  the  contest,  advising  and  consulting  with  the  law- 
yers engaged  for  the  contestant."  The  statement  of  the  pro- 
Date  judge  at  that  time,  accepted  as  his  deposition,  was  to  the 
same  eltect.  Objections  being  made  by  the  com])lainant  to 
the  admissibility  of  this  evidence,  the  special  referee  held,  that 
parol  evidence  could  not  be  received  as  to  the  written  grounds 
of  contest,  because  no  predicate  was  laid  to  authorize  the  intro- 
duction of  secondary  evidence;  but  that  it  was  admissible.  **as 
an  outside  fact,"  to  show  that  the  probate  of  the  will  was  con- 
tested, and  that  David  Wade  actively  partici])ated  in  l)ehalf  of 
the  contestant.  And  on  final  hearing,  on  })leadings  and  proof, 
holding  this  evidence  admissible,  he  dismissed  the  bill,  on  the 
ground  that  David  Wade  had  forfeited  all  interest  under  the 
w^ill.  His  decree  being  entered  as  the  decree  of  the  court,  this 
appeal  is  prosecuted  from  it,  and  it  is  hei"e  assigned  as  error. 

Humes,  Gordon  tfe  Sheffky,  and  D.  D.  Suklbv,  for  appel- 
l3,nt. — On  the  death  of  the  testator,  a  one-fourth  interest  in  the 
lands  vested  immediately  in  each  of  the  devisees. — 2  Jarman 
on  Wills,  5th  Amer.  ed.,  407.     The  law  favors  vested  estates, 
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and,  in  the  construction  of  conditions  subsequent,  which  oper- 
ate to  defeat  interests  already  vested,  requires  the  very  event 
to  happen,  or  the  very  act  to  be  done,  with  all  its  particulars, 
which  is  to  have  that  effect.: — Roper  on  Legacies,  2  Amer  ed., 
618,  766.  This  rule  is  applied  with  great  strictness  to  clauses 
or  provisions  revoking  or  annulling  bequests  to  any  child  who 
shall  contest,  dispute  or  litigate  the  will,  or  any  part  of  it. 
Cheufs  Appeal,  45  Penn.  St.  '^28.  The  clause  of  forfeiture  in 
this  case  is  limited  to  the  child  or  children  who  shall  "  resist  the 
probate"  of  the  will,  "or  petition  to  break  or  set  it  aside." 
The  statute  prescribes  the  manner  in  which  the  probate  of  a 
will  may  be  contested,  and  the  testator  must  have  contemplated 
a  statutory  contest. — Coleman  v.  Patterson,  38  Ala.  721 ;  Bla- 
heij  V.  Blakey,  33  Ala.  611 ;  Allen  v.  Prater,  35  Ala.  169.  Da- 
vid Wade  never  tiled  any  objections  to  the  probate  of  the  will, 
and  never  was  a  party  to  the  contest ;  and  if  it  were  shown  by 
legal  evidence  that  he  expressed  his  dissatisfaction  with  the  will, 
and  aided  or  encouraged  a  contest  by  another,  this  would  not 
bring  him  within  the  operation  of  the  clause  of  forfeiture. 
Nor  was  there,  in  legal  effect,  any  contest  whatever  of  the  pro- 
bate, since  the  proceedings  were  abandoned,  and  the  will  was 
never  brought  to  the  test  of  a  trial.  Such  dismissal  places  the 
parties,  and  leaves  the  subject-matter  of  the  suit,  in  the  same 
condition  as  if  the  suit  had  never  been  commenced.  The  pur- 
pose of  such  conditions,  respecting  the  contest,  of  wills,  is  to 
prevent  litigation ;  and  giving  effect  to  that  intention  and  pur- 
pose, the  court  must  allow  a  locus  penitenticv. — Evanturel  v. 
J^vanturel,  L.  R.  6,  P.  C.  1,  Canadian  appeal,  cited  in  Jarman 
on  "Wills,  5th  Amer.  ed.  But  the  contest  of  the  will  could  only 
be  proved  by  record  evidence,  and  no  sufficient  predicate  was 
laid  for  the  introduction  of  secondary  evidence. — Preslar  v. 
Stalhvorth,  37  Ala.  406 ;  1  Wharton's  Ev.  §  63,  and  cases  cited. 

L.  P.  Walker,  contra. — ^The  power  of  a  testator  to  annex  a 
clause  of  forfeiture  to  a  devise  or  bequest,  as  in  this  case,  can 
not  be  doubted.  Such  provisions  are  intended  to  prevent  liti- 
gation and  unseemly  family  quarrels,  and  they  should  receive 
such  a  construction  as  will  best  effectuate  that  intention.  An 
open  contest,  by  filing  written  objections,  may  have  been  nec- 
essary to  prevent  the  probate  of  the  will ;  but  the  instigator  of 
the  contest,  who  directed  and  controlled  it,  and  furnished  the 
means  for  carrying  it  on,  though  he  never  made  himself  a  party 
•to  the  record,  is,  at  least,  equally  guilty  with  the  nominal  con- 
testant ;  and  the  evil  consequences  of  the  contest  are  the  same, 
whether  it  is  ever  brought  to  a  trial  or  not.  To  let  in  the  oral 
evidence,  for  the  purpose  for  which  it  was  received  by  the  spe- 
cial chancellor,  a  sufficient  predicate  was  laid  by  the  certificate 
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of  the  probate  judge,  appended  to  the  transcript,  which  showed 
tliat  the  paper  was  not  on  file  in  his  office,  where  it  ouglit  to 
have  been. — 1  Wharton's  Ev.  §  147,  note;  Ih.  §  64,  note  11. 

SOMERYILLE,  J. — The  construction  placed  by  the  referee 
upon  the  will  of  David  Wade  was  clearly  correct.  The  l'2th 
item  of  this  instrument,  which  gives  rise  to  this  suit,  is  as  fol- 
lows: "It  is  my  will,  that  if  any  one  of  my  children  shall  re- 
sist the  probate  of  my  will,  or  petition  to  IrreaJc  or  set  it  unide^ 
such  child  or  children  shall  not  have  any  part  of  my  estate 
whatever,  and  the  portion  intended  for  such  child  shall  be  dis- 
tributed among  those  of  my  children  mentioned  in  item  No.  8 
who  shall  not  ojrnosc  my  will,  in  the  same  way  that  the  balance 
of  my  estate  is  tlierein  directed  to  be  distributed ;  the  child  or 
children  ojposing  my  ivill  being  excluded  from  any  participa- 
tion therein." 

The  question  here  presented  is,  whether  tlie  conduct  of  Da- 
vid Wade,  Jr.,  constituted  such  resistance,  or  opjx)sition  to  his 
father's  will,  as  to  work  a  forfeiture  of  his  interest  as  devisee 
under  the  provisions  of  the  above  item.  The  testator  jwssessed 
the  right  of  disposing  of  his  property  as  he  saw  lit,  so  long  as 
he  violated  no  law  or  established  princi])le  of  sound  public 
policy.  lie  could  bestow  or  withhold  benefactions,  as  an  attri- 
bute of  the^'M.9  disponendiy  without  regard  to  considerations  of 
justice,  or  of  caprice.  So,  he  could  make  such  dispositions  on 
conditions  precedent  or  subsequent,  not  illegal.  He  chose  to 
attach  a  ground  of  forfeiture,  which  would  divest  the  interest 
of  any  one  of  his  children,  who  might  seek  to  resist  or  o]>pose 
his  will.  It  is  not  denied  that  this  is  a  legal  or  valid  condition, 
when  attached  to  a  legacy  or  devise.  Its  purpose,  too,  is  clear. 
It  was  designed  to  prevent  the  inauguration  <>r  j^rosecntion  of 
a  suit  or  contest  in  the  courts,  commenced  with  the  view  of  de- 
feating the  will  of  the  testator  as  he  had  seen  fit  to  make  it. 
Such  contests  often  breed  irreconcilable  family  feuds,  and  lead 
to  disgraceful  family  exposures.  They  not  nnfrequently,  too. 
waste  away  vast  estates,  by  protracted  and  extravagant  litiga- 
tion. 

It  is  insisted  by  appellant's  counsel,  that,  inasmuch  as  David 
Wade,  Jr.,  has  never  contested  the  will  of  the  testator  in  his 
oum  name,  the  forfeiture  declared  by  the  twelfth  item  can  not 
be  enforced  against  him,  or  against  the  a])pellant,  who  is  his 
privy  in   estate.     It   can   not   be   denied  (if  we  waive,  for  the 

}>re.sent,  all  exceptions  to  evidence),  that  he  aided  and  abetted 
lis  sister  in  the  inauguration  and  prosecution  of  such  a  contest; 
that  she  opposed  the  will,  so  far  as  t(»  tile  ol)jections  to  its  pro- 
bate, and  took  all  the  initiatory  steps  preparatory  to  a  trial  of 
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the  issues  on  their  merits;  and  that  he  was  even  bearing  the  ex- 
penses of  the  litigation,  and  advising  in  its  management. 

But  it  is  argued,  that  there  was  strictly  no  contest  by  Mrs. 
Turner,  the  sister,  because  it  was  never  brought  to  a  trial,  by 
reason  of  its  abandonment,  and  that  David  Wade,  Jr.,  can  not 
be  said  to  have  resisted  or  opposed  the  will,  within  the  meaning 
of  the  testator,  because  he  never  appeared  upon  the  records  of 
the  court  as  such  contestant.  We  do  not  think  this  argument 
is  sound.  Tlie  steps  taken  by  Mrs.  Turner  constituted  opposi- 
tion to  that  unlitigated  probate  or  establishment  of  her  father's 
will,  which  it  was  his  great  care  to  secure.  And  the  participa- 
tion of  David  Wade,  Jr.,  in  such  contest,  was  of  the  same 
character,  however  deficient  in  the  candor  of  open  resistance. 
To  relieve  him  under  such  circumstances,  and,  at  the  same  time, 
to  visit  her  with  the  penalty  of  a  forfeiture,  would  be,  in  effect, 
to  permit  the  law  to  place  a  premium  on  artifice,  and  to  suffer 
the  just  reproach  of  seeking  after  the  shadow  instead  of  the 
sul^stance.  We  see  here  the  very  fullest  scope  for  the  opera- 
tion of  the  principle.  Qui  facii per  aliwn,  facit per  se. 

The  court  below  erred,  however,  we  think,  in  allowing  evi- 
dence which  was  merely  secondary  to  be  introduced,  of  such 
contest.  The  statute  requires  that,  in  contesting  the  validity  of 
wills,  the  grounds  of  contestation  must  be  alleged  in  writing. 
Code  of  1876,  §  2317.  The  evidence  shows  tliat  this  was  done; 
and  a  copy  of  the  record  should  have  been  produced,  or  its  loss 
accounted  for,  so  as  to  authorize  secondary  evidence  of  its  con- 
tents. The  testimony  of  the  probate  judge  fails  to  show  that 
any  search  has  been  made  for  the  missing  paper.  It  is  true 
that  he  certifies  to  the  fact,  that  the  transcript  contains  "  a  full, 
true  and  perfect  copy  of  all  the  proceedings,"  in  the  matter  of 
the  probate  of  the  will,  "so  far  as  they  appear  of  record''^  in 
the  Probate  Court.  This  general  statement  is  not  suflicient. 
The  Probate  Court  was  the  proper  place  of  deposit  for  the 
paper;  and  the  first  presumption  would  be,  that  it  was  there, 
unless  shown  to  be  elsewhere ;  and  it  would  be  sufficient,  prob- 
ably, to  show  a  proper  search  in  such  office.  The  negative 
averment  of  the  fact,  derived  by  implication  from  ,the  state- 
ment of  the  correctness  of  the  record,  is  not  sufficient.  It 
does  not  satisfy  the  requirements  of  the  law,  which  exacts  such 
a  search  as  to  establish  a  reasonable  presumption  of  the  loss  of 
the  document  or  paper. — 1  Greenl.  Ev.  §  558.  It  must  be  hj 
one  having  access  to  the  probable  or  known  place  of  deposit, 
and  ought,  in  general,  to  be  recent. — 1  Whart.  Ev.  §  147  ; 
Preslar  v.  Stallworth,  37  Ala.  402 ;  Callioun  v.  Thompson^ 
56  Ala.  166. 
Vol.  lxx.  ' 
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For  this  error,  the  decree  of  the  Chancery  Court  must  be 
revereed,  and  tlie  canse  remanded. 

Brickell,  C.  J.,  not  sitting. 


Swann  «&  Billups  v,  Lindsey. 

Ejectment  for  Lands  claimed  under  Railroad  Grant. 

1.  Grant  of  lands  in  aid  of  railroads,  by  net  of  Congress  of  June  Sd, 
1856 ;  what  title  passed  therebt/. — Under  the  provisions  of  the  act  of  Con- 
gress approved  June  3d,  18.5G,  "granting  public  land8  in  alternate  sec- 
tions to  the  State  of  Alabama,  to  aid  in  the  construction  of  certain  rail- 
roads" (11  U.  S  Statutes  at  hirge,  p.  17),  and  the  subseijuent  act  of  April 
10th,  1869,  renewing  said  grant  (Hi  lb.  45),  a  present  title  to  the  lands 
passed  to  the  State,  subject  to  be  devested,  by  proper  action  taken,  for 
breach  of  the  condition  subsequent  ainiexed  to  the  grant ;  and  though  this 
title  did  not  attach  to  any  specific  sections  of  land,  until  the  route  of  the 
particular  railroad,  to  aid  in  the  construction  of  which  the  grant  was 
made,  was  definitely  located  within  the  time  allowed  by  said  acts  of  Con- 
gress, no  title  remained  in  the  United  States  subject  to  entry  or  sale. 

2.  Same. — Under  said  acts  of  Congress,  the  State  held  the  lan<ls  so 
granted  in  trust  for  the  purposes  specified,  limited  by  the  restrictions  and 
conditions  expressed  in  the  grant;  having  absolute  power  to  sell  one 
hundred  and  twenty  sections,  within  a  continuous  length  of  twenty  miles 
of  the  road,  before  any  work  was  done  on  it,  and  the  further  power  to 
sell,  as  the  work  pr  gressed,  the  same  number  of  additional  sections, 
within  other  twenty  continuous  miles,  on  the  (xovernor's  certificate  to 
the  Secretary  of  the  Interior  that  such  twenty  continuous  miles  of  the 
road  were  completed  ;  and  when  any  of  the  lands  were  sold  and  conveyed 
in  pursuance  ot  these  powers,  the  purchaser  acquired  an  absolute  title, 
whether  the  railroad  was  ever  cf)mpleted  or  not. 

3.  Sain£  ;  legislative  joint  resolxtionx  of  I8.'t7-S,  transferring  said  lands 
to  railroad  companif. — Beyond  the  first  one  hundred  and  twenty  sections, 
as  to  which  an  absolute  power  of  sale  was  given,  the  State  ha<l  no  au- 
thority to  sell  or  dispose  of  any  of  these  lands,  even  to  the  railroad  com- 
pany itself,  except  in  portions  of  twenty  miles  as  the  road  progresse<l, 
and  cijuld  not  convey  to  its  grantee  or  appointee  any  greater  power  or  in- 
terest than  was  vested  in  itself.  The  joint  resolutions  of  the  (ieneral  As- 
sembly, approved  January  30th,  1S,'}8,  by  which  it  was  declaretl  that  the 
lands  "are  hereby  dispo.sed  of,  granted  to,  and  conferred  upon  "'  the  rail- 
road particularly  designated,  "  to  be  used  and  api)lie<l  by  said  company 
upon  the  terms,  conditions  and  restrictions  in  said  act  of  Congress  con- 
tained," although  strong  words  of  grant  and  disposition  are  used,  "which 
would,  ordinarily,  convey  all  the  title  of  the  grantor,"  must  be  construed 
in  coimection  with  the  act  of  Congress,  and  do  not  convey  to  the  railn»ad 
company  any  greater  power  or  interest  than  the  State  itself  had ;  and 
notwithstanding  these  joint  resolutions,  the  legal  title  to  said  lands, 
beyond  the  first  one  hundre<l  and  twenty  sections,  remained  in  the  State 
until  the  railroad  was  completed. 

4.  Same;  statute  of  limitations,  as  defense  to  action  for  said  lands. 
Statutes  of  limitation  do  not,  unless  so  expresseil,  run  against  the  State, 
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or  the  United  States,  nor  does  the  statute  begin  to  run  until  there  is 
some  one  entitled  to  sue ;  and  the  title  to  these  lands  remaining  in  the 
State  until  the  railroad  was  completed,  less  than  ten  .years  before  the 
suit  was  brought,  the  statute  of  limitations  is  no  defense  to  the  action. 

Appeal  from  the  Circuit  Court  of  Jeiferson. 

Tried  before  the  Hon.  Wm.  S  Mudd. 

This  action  of  ejectment  was  brought  to  recover  a  tract  of 
land,  described  as  "the  south-east  quarter  of  the  south-west 
quarter,  and  the  south-west  quarter  of  the  south-east  quarter, 
of  section  one  (I),  township  seventeen  (17),  range  one  (1)  west ;" 
and  was  commenced  on  the  11th  March,  1878.  The  declara- 
tion contained  a  count  on  a  demise  from  the  State  of  Alabama, 
"on,  to-wit,  the  3d  June,  1856 ;"  and  a  count  on  a  demise  from 
John  Swann  and  John  A.  Billups,  "on,  to-wit,  the  8th  Febru- 
ary, 1877."  James  Lindsey  was  summoned  as  the  real  defend- 
ant; and  he  appeared,  and  pleaded,  "in  short  by  consent,  not 
guilty,  with  leave  to  give  in  evidence  any  matter  or  fact  which 
might  be  specially  pleaded,  in  the  same  manner  as  if  specially 
pleaded."  The  trial  was  had,  as  the  bill  of  exceptions  states, 
"  upon  the  following  statement  of  facts,  which  were  agreed  on 
by  the  parties." 

"1.  The  lands  sued  for  are  in  Jeiferson  county,  Alabama, 
and  formed  a  part  of  the  lands  granted  and  conveyed  to  the 
State  of  Alabama  by  the  act  of  Congress  of  the  United  States, 
approved  June  3d,  1856,  entitled  '  An  act  granting  public  lands, 
in  alternate  sections,  to  the  State  of  Alabama,  to  aid  in  the  con- 
struction of  certain  railroads  in  said  State ;'  which  act  is  here- 
by referred  to,  and  made  a  part  of  this  bill  of  exceptions. 

"2.  The  lands  sued  for  formed  a  part  of  those  embraced  in 
and  governed  by  said  act  of  Congress  of  June  3d,  1856,  and 
the  following  later  acts  of  Congress:  1st,  the  act  approved 
March  3d,  1857,  amending  said  act  of  June  3d,  1^^56 ;  2d,  the  act 
approved  April  10th,  1869,  entitled  'An  act  to  renew  certain 
grants  of  lands  to  the  State  of  Alabama;'  which  several  acts  are 
hereby  referred  to,  and  made  parts  of  this  bill  of  exceptions. 

"3.  On  the  2d  March,  1870,  the  Alabama  and  Chattanooga 
Railroad  Company  made  and  executed  a  mortgage,  under  the 
provisions  of  the  act  of  tl^e  General  Assembly  approved  Feb- 
ruary 11th,  1870,  entitled  'An  act  to  loan  the  credit  of  the 
State  of  Alabama  to  the  Alabama  and  Chattanooga  Railroad 
Company,  for  the  purpose  of  expediting  the  construction  of 
the  railroad  of  said  company  within  the  State  of  Alabama;'  by 
which  mortgage,  the  lands  sued  for,  with  others,  were  conveyed 
to  the  State  or  Alabama,  in  accordance  with  said  act  last  men- 
tioned, to  secure  the  loan  of  said  State  lo  said  company  made 
in  accordance  with  that  act ;  which  act  was  duly  recordedj"  and 
is  here  copied  in  the  bill  of  exceptions. 
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"4-.  On  the  8tli  February,  1877,  the  State  of  Alabama  con- 
veyed the  lands  now  sued  for,  with  others,  to  the  plaiiitilfs  in 
this  action,  John  Swann  and  John  A,  Billups,  as  trustees,  iScc; 
which  said  conveyance  is"  here  set  out.  **  Said  conveyance  waa 
made  under  and  by  virtue  of  the  act  of  the  (ieneral  Assemblv 
of  Alabama  approved  February  23d,  1876,  entitled  'An  act  to 
ratify  and  confirm  the  settlement  of  the  existing  indebtedness 
of  this  State  as  proposed  in  the  rejiort  of  the  commissioners  ap- 
pointed under  the  act  approved  December  17th,  1874,  and 
which  was  connnunicated  to  the  General  Assembly  by  message 
of  the  Governor  of  the  24th  January,  187t!,  and  to  carry  said 
settlement  into  effect  by  the  issuance  of  new  bonds  of  this 
State,  at  a  reduced  rate  of  interest,  in  adjustment  of  a  portion 
of  said  indebtedness,  and  the  surrender  of  certain  securities 
held  by  the  State  in  discharge  of  another  ])ortion  of  said  indebt- 
edness.' All  the  acts  of  Congress,  and  all  the  acts  of  the  Gen- 
eral Assembly  of  Alabama,  referred  to  in  said  conveyance,  are 
made  parts  of  this  bill  of  exceptions.'' 

"  5.  One  Matthew  Allen  entered  the  lands  sued  for,  at  tlie 
United  States  land-office  in  Tuskaloosa,  on  the  1st  day  of 
March,  1859,  and  received  a  certificate  of  entry,"  which  is  here 
set  out.  "Said  x\llen  paid  the  whole  purchase-money  for  said 
lands,  to  the  officer  of  said  land-office,  and  went  into  posses- 
sion of  said  lands,  and  openly  and  notoriously  retained  and  held 
said  lands,  honestly  and  adversely  claiming  tlie  same,  under  said 
certificate,  till  the  same  was,  on  or  about  the  3d  March,  1860, 
sold  and  conveyed  by  him  to  J.  AV.  Bass,  and  afterwards  sold 
by  said  Bass  to  the  defendant  in  this  suit;  and  said  defendant 
has  held  said  lands  openly  and  notoriously,  honestly  and  ad- 
versely claiming  the  same  under  said  certificate  and  conveyance, 
continuously  from  that  time,  such  holding  extending  back  to- 
tlie  time  of  the  original  entry  by  said  Allen  ;  and  he  was  in 
possession  of  said  lands  at  the  commencement  of  this  suit. 
And  it  is  agreed,  that  the  defendant,  and  those  under  whom  he 
claims,  have  had  such  adverse  possession  of  said  lands,  under 
color  of  title,  as  would  bar  a  recovery  in  this,  action,  if,  upon 
the  other  agreed  facts  in  the  case,  the  statute  of  limitations 
would  bar  the  action. 

"The  joint  resolutions  of  the  General  Assembly  of  the  State 
of  Alabama  approved  January  30th,  18.18,  'designating  the  ap- 
plication of  certain  lands  granted  by  Congress  to  the  State  of 
Alabama,'  were  read  in  evidence  on  the  trial,  by  the  defendant; 
and  it  is  agreed  that  said  joint  resolutions,  as  published  (Session 
Acts,  1857-8,  p.  430),  may  be  made  a  part  of  this  l)ill  of  excep- 
tions. It  is  agreed  and  admitted,  also,  that  the  Wills  Vallev 
Railroad  Company,  under  the  acts  of  the  (General  Assembly 
passed  in  1868,  duly  became  the  purchaser  of  all  the  rights. 
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property  and  franchises  of  the  Korth-East  and  South- West  Ala- 
bama Railroad  Company,  and  then  (in  1868)  dnly  became  a 
corporation,  known,  then  and  ever  since,  as  the  Alabama  and 
Chattanooga  Railroad  Company,  and  clothed  with  all  the  rights, 
property  and  franchises  of  the  Wills  Valley  Railroad  Company, 
and  of  the  North-East  and  South-West  Alabama  Railroad  Com- 
pany. It  is  admitted,  also,  that  no  part  of  the  road  of  the 
^North-East  and  Soiith-West  Alabama  Railroad  Company,  in 
Alabama,  had  been  constructed  or  completed  in  1S68;  and  that 
said  railroad  was  completed  between  1868  and  June,  1870,  by 
the  Alabama  and  Chattanooga  Railroad  Company;  and  that 
the  line  of  said  railroad  company  was  duly  located,  between 
March,  1868,  and  March,  1869 ;  and  that  all  the  acts  of  the 
General  Assembly  of  the  State  of  Alabama,  relating  to  any  and 
all  of  said  railroad  companies,  or  to  said  lands,  as  the  same  are 
published,  shall  form  parts  of  this  bill  of  exceptions,  without 
being  copied  herein." 

The  act  of  Congress  approved  June  3d,  1856,  may  be  found 
in  the  United  States  Statutes  at  large,  vol.  11,  pp.  17-18.  The 
following  are  all  its  provisions  material  to  this  case:  Sec.  1. 
"  That  there  be,  and  is  hereby,  granted  to  the  State  of  Ala- 
bama, for  the  purpose  of  aiding  in  the  construction  of  rail- 
roads, from  the  Tennessee  river,  at  or  near  Gunter's  Landing, 
to  Gadsden  on  the  Coosa  river ;  from  Gadsden,  to  connect  witli 
the  Georgia  and  Tennessee,  and  Tennessee  line  of  railroads, 
through  Chattooga,  Wills,  and  Lookout  Valleys;  and  from 
Elyton  to  the  Tennessee  river,  at  or  near  Beard's  Bluff,  Ala- 
bama, every  alternate  section  of  land  designated  by  odd  num- 
bers, for  six  sections  in  width  on  each  side  of  each  of  said  roads. 
But,  in  case  it  shall  appear  that  the  L^nited  States  have,  when 
the  lines  or  routes  of  said  roads  are  definitely  fixed,  sold  any 
sections,  or  any  parts  thereof,  granted  as  aforesaid,  or  that  the 
right  of  pre-emption  has  attached  to  the  same ;  then  it  shall  be 
lawful  for  any  agent  or  agents,  to  be  appointed  by  the  Gov- 
ernor of  said  State,  to  select,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  from  the  lands  of  the  United  States 
nearest  to  the  tiers  of  sections  above  specified,  so  much  land  in 
alternate  sections,  or  parts  of  sections,  as  shall  be  equal  to  such 
lands  as  the  United  States  have  sold,  or  otherwise  appropriated, 
or  to  which  the  rights  of  pre-emption  have  attached  as  afore- 
said ;  which  lands,  thus  selected  in  lieu  of  those  sold  and  to 
which  pre-emption  rights  have  attached  as  aforesaid,  together 
with  the  sections  and  parts  of  sections  designated  by  odd  num- 
bers as  aforesaid,  and  appropriated  as  aforesaid,  shall  be  held 
by  the  State  of  Alabama  for  the  use  and  purpose  aforesaid : 
Provided,  that  the  land  to  be  so  located  shall  in  no  case  be 
further  than  fifteen  miles  from  the  lines  of  said  roads,  and 
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selected  for  and  on  account  of  each  of  said  roads :  Prm^ided 
further^  tliat  the  lands  hereby  granted,  for  and  on  account  of 
said  roads  severally,  shall  be  exclusively  applied  in  the  con- 
struction of  that  road  for  and  on  account  of  which  such  lands 
are  hereby  granted,  and  shall  be  disposed  of  only  as  the  work 
progresses,  and  the  same  shall  be  a])])lied  to  no  other  purpose 
whatsoever :  And  provided  further^  that  any  and  all  lands 
heretofore  reserved  to  the  I'nited  States  by  any  act  of  Con- 
gress, or  in  any  other  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  object  of  internal  improvement,  or 
for  any  other  purpose  whatsoever,  be,  and  the  same  are  hereby, 
reserved  to  the  Ignited  States  from  the  operation  of  this  act, 
except  so  far  as  it  may  be  found  necessary  to  locate  the  routes 
of  said  railroads  through  such  reserved  lands ;  in  which  case, 
the  right  of  way  only  shall  be  granted,  subject  to  the  approval 
of  the  President  of  the  United  States." 

Sec.  2.  "That  the  sections  and  parts  of  sections  of  land 
which,  by  such  grant,  shall  remain  to  the  United  States,  within 
six  miles  on  eacli  side  of  said  roads,  shall  not  l)e  sold  for  less 
than  double  the  minimum  ])rice  of  the  public  lands  when  sold; 
nor  shall  any  of  said  lands  become  subject  to  private  entry, 
until  the  same  have  been  first  oifered  at  public  sale  at  the 
increased  price." 

Sec.  3.  "That  the  said  lands  hereby  granted  to  the  said 
State  shall  be  subject  to  the  disposal  of  the  legislature  thereof, 
for  the  purposes  aforesaid,  and  no  other;  and  the  said  railroads 
shall  be  and  remain  public  highways,"  tfec. 

Sec.  4.  "  That  the  lands  liereby  granted  to  said  State  shall 
be  disposed  of  by  said  State  only  in  manner  following,  that  is 
to  say:  that  a  quantity  of  land  not  exceeding  one  hundred  and 
twenty  sections  for  each  of  said  roads,  and  included  in  a  con- 
tinuous length  of  twenty  miles  of  each  of  said  roads,  may  be 
sold ;  and  when  the  Governor  of  said  State  shall  certify  to  the 
Secretary  of  the  Interior  that  any  twenty  continuous  miles  of 
anv  of  said  roads  is  completed,  then  another  quantity  of  land 
hereby  granted,  not  to  exceed  one  Inindred  and  twenty  sections 
for  eacti  of  said  roads  having  twenty  continuous  nn'les  com- 
pleted as  aforesaid,  and  included  within  a  continuous  length  of 
twenty  miles  of  each  of  said  roads,  may  be  sold  ;  and  so,  from 
time  to  time,  until  said  roads  are  completed ;  and  if  any  of 
said  roads  is  not  completed  within  ten  years,  no  further  sale 
shall  be  made,  and  the  lands  unsold  sliall  revert  to  the  United 
States." 

S'c.  6.  "That  a  grant  of  lands  shall  be  made  to  said  State, 
to  aid  in  the  construction  of  the  following  roads.  to-\vit :  *  * 
the  North-East  and  South- Western  railroad,  from  near  Gads- 
den, to  some  point  on  the  Alabama  and  Mississippi  State  line, 
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iri  the  direction  of  the  Mobile  and  Ohio  railroad,  with  a  view- 
to  connect  with  the  said  Mobile  and  Ohio  railroad  ;  *  *  and 
that  alternate  sections  of  the  public  lands,  to  the  same  extent, 
and  in  the  same  manner,  and  upon  the  same  limitations  and 
restrictions  in  every  respect,  shall  be,  and  is  hereby  made,  to 
aid  in  the  construction  of  the  roads  in  said  State  mentioned  in 
this  act :  Provided,  that  the  lands  hereby  granted  to  said  State 
for  the  purpose  of  constructing  a  railroad  from  the  north-east 
to  the  south-western  portion  of  said  State,  lying  north-west  of 
Elyton,  shall  be  assigned  to  such  road  as  may  be  designated  by 
the  legislature  of  said  State." 

The  act  approved  April  10th,  1869,  entitled  ''An  act  to 
renew  certain  grants  of  land  to  the  State  of  Alabama,"  enacts 
as  follows:  "That  so  much  of  the  grant  of  lands  made  to  the 
State  of  Alabama  by  the  act  of  Congress  approved  June  3d, 
1856,  entitled,"  &c.,  "  as  were  granted  to  assist  in  the  building 
of  railroads  '  from  near  Gadsden  to  some  point  on  the  Alabama 
and  Mississippi  State  line,  in  a  direction  to  the  Mobile  and  Ohio 
railroad,  with  a  view  to  connect  with  the  said  Mobile  and  Ohio 
railroad,'  and  '  from  Gadsden  to  connect  with  the  Georgia  and 
Tennessee  and' Tennessee  line  of  railroads,  through  Chattooga, 
Wills,  and  Lookout  valleys,'  is  hereby  revived  and  renewed, 
subject  to  all  the  conditions  and  restrictions  contained  in  the 
act  referred  to ;  and  subject  to  the  further  limitation,  that  if 
either  of  the  said  railroads  is  not  completed  within  three  years 
from  the  passage  of  this  act,  no  further  sale  shall  be  made  for 
the  benefit  of  such  railroad,  and  tlie  lands  unsold  shall  revert 
to  the  United  States :  Provided,  that  the  lands  granted  by  the 
act  hereby  revived,  except  mineral  lands,  shall  be  sold  to  actual 
settlers  only  in  quantities  not  greater  than  one  quarter-section 
to  any  one  purchaser,  and  for  a  pi'ice  not  exceeding  two  dollars 
and  iifty  cents  per  acre." — U.  S.  Statutes  at  large,  vol.  10, 
pp.  45-6. 

The  Wills  Valley  Railroad  Company  was  chartered  by  an 
act  of  the  General  Assembly  approved  February  3d,  1852; 
and  by  the  3d  section  of  its  charter  it  was  enacted,  "  tiiat  said 
railroad  shall  extend  from  some  convenient  point  on  the  Ala- 
bama and  Tennessee  I'ivers  railroad,  at  or  near  the  farm  of 
James  Hampton ;  thenge  the  most  practicable  route,  through 
the  county  of  DeKalb,  to  the  Georgia  line,  in  a  direction  to 
intersect  the  Georgia  and  Tennessee  railroad,  at  some  conve- 
nient point  in  Lookout  valley." — Sess.  Acts  1851-2,  pp.  178-83. 
The  North-East  and  South- West  Alabama  Railroad  Company 
was  incorporated  by  an  act  of  the  General  Assembly  approved 
December  12th,  1853,  in  which  the  route  of  its  road  was 
described  as  running  from  some  point  on  the  boundary  line 
between  Alabama  and  Mississippi  in  the  direction  of  Marion, 
Vol.  lxx. 
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Lauderdale  comity,  Mississippi,  or  the  point  of  intersection  of 
the  Sontliern  railroad  with  the  Mobile  and  Ohio  railroad, 
through  the  corporate  limits  of  Eutaw,  Tuskaloosa,  and  Elyton, 
"and  thence  in  a  north-easterly  direction,  to  connect  with  some 
one  or  more  of  the  railroads  leading  to  Knoxville,  Tennessee, 
or  as  near  the  points  and  course  here  designated  as  is  consistent 
with  the  general  route  here  indicated." — Sess.  Acts  185.S-4, 
pp.  270-80. 

The  '"''Joint  Resolutions  designating  the  application  of  certain 
lands  granted  l)y  Congress  to  the  atate  of  Ahihama,''  wliich 
were  approved  on  the  80th  January,  1858,  are  in  these  words: 
"  Wliereas^  the  Congress  of  the  United  States,  by  a  certain  act 
approved  the  3d  day  of  June,  1850,  made  a  grant  of  public 
lands  to  the  State  of  Alal)aina,  to  aid  in  the  construction  of  the 
North-Eiist  and  South-West  railroad,  from  near  (iradsden.  to 
some  point  on  tlie  Alabama  and  Mississippi  State  line  in  the 
direction  of  the  Mobile  and  Ohio  railroad,  with  a  view  to  con- 
nect with  said  Mobile  and  Ohio  railroad ;  and  ichereas,  it  is 
provided  in  said  act,  that  the  lands  thereby^  granted  to  said 
State,  for  the  purpose  of  constructing  a  railroad  from  the 
north-east  to  the  south-west  portion  of  said  State,  lying  south- 
west of  Elvton,  shall  l)e  assi<;ned  to  such  road  as  mav  be  desijj- 
nated  by  the  legislature  of  said  State:  Th^irfore — Skc.  1.  Be 
it  enacted,''''  c'Cc,  "that,  in  pursuance  of  the  power  in  them 
vested  l)y  said  act,  they  hereby  designate  the  North-East  and 
South-West  Alabama  railroad,  running  south-west  from  Elyton, 
by  way  of  Tuskaloosa,  Eutaw,  and  Livingston,  and  connecting 
with  the  Mol>ile  and  Ohio  railroad  at  Meridian,  as  the  road  to 
which  the  lands  granted  by  said  act.  lying  south-west  of  Elyton, 
shall  be  assigned,  and  to  aid  in  the  construction  of  which  said 
lands  shall  be  held  under  the  provisions  of  the  act  of  Congress 
aforesaid."  Skc.  2.  "That  the  lands,  rights  and  privileges, 
granted  to  and  conferred  upon  the  State  of  Alabama  by  the 
act  of  Congress  aforesaid,  to  aid  in  the  c(»nstru('ti()n  of  certain 
railroads,  be,  and  the  same  are  hereby  accepted,  ujxjn  the  terms, 
conditions  and  restrictions  therein  provided."  Skc.  8.  "That 
so  much  of  the  said  lands,  interest,  rights  and  privileges,  as  are 
or  may  be  granted  and  conferred,  in  i)ursuance  of  said  act  of 
Congress,  to  aid  in  the  construction  of  the  North-East  and 
South-Western  railroad,  from  near  (Tadsden  to  some  point  on 
the  Alabama  and  Mississippi  State  line,  in  the  direction  of  the 
]\[ol»ileand  Ohio  railroad,  with  a  view  to  connect  with  the  said 
Mobile  and  Ohio  railroad,  ai'e  hereby  disposed  of,  granted  to, 
and  conferred  upon  the  North-Ea>t  and  South-West  Alabama 
Railroad  Company,  a  body  corporate  existing  under  the  laws  of 
the  State  of  Alabama  ;  to  be  used  and  applied  by  said  comjKmy 
upon  the  terms,  conditions  and  restrictions,  in  said  act  of  ('on- 
33 
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gress  contained."  Sec.  4.  "  That  so  much  of  the  said  lands,  in- 
terest, rights  and  powers,  and  privileges,  as  are  or  may  be  granted 
and  conferred,  in  pui-suance  of  the  said  act  of  Congress,  to  aid 
in  the  construction  of  -a  railroad  from  Gadsden  to  connect  with 
the  Georgia  and  Tennessee  line  of  railroads,  through  Chattooga, 
Wills,  and  Lookout  valleys,  are  hereby  disposed  of,  granted  to, 
and  conferred  upon  the  Wills  Yalley  Railroad  Company,  a 
body  corporate  existing  under  the  laws  of  Alabama;  to  be  used 
and  applied  by  said  company  upon  the  terms,  conditions,  and 
under  the  restrictions  in  said  act  of  Congress  contained.  Pro- 
vided,  that  nothing  in  these  joint  resolutions  contained,  nor  the 
passage  and  approval  of  the  same  fii-st  in  point  of  time,  shall 
be  construed  to  give  the  road  to  which  the  land  is  hereby  ap- 
propriated any  preference,  where  its  claims  to  lands  come  in 
conflict  with  the  claims  of  any  other  road  provided  for  in  said 
act  of  Congress." — Sess.  Acts  1857-8,  pp.  130-31. 

On  the  6th  Octol)er,  1868,  an  act  of  the  General  Assembly 
was  approved,  authorizing  the  consolidation  of  the  South-East 
and  North-West  Alabama  Railroad  Company  and  the  Wills 
Yalley  Railroad  Company  into  a  new  corporation,  to  be  known 
as  the  Alabama  and  Chattanooga  Railroad  Company ;  and  de- 
claring that  said  new  corporation  "  sliall  be  entitled  to  all  the 
functions,  rights,  privileges  and  immunities  granted  or  pertain- 
ing to  either "  of  the  consolidated  companies,  "  or  to  both  of 
them,  either  by  the  laws  of  this  State,  or  of  other  States,  or  of 
the  United  States,"  "  and  shall  be  invested  with  all  the  property 
of  every  description,  real,  personal  and  mixed,  including  *  * 
lands  improved  and  unimproved,"  tfec. — Sess.  Acts  of  1868, 
pp.  207-09.  The  Alabama  and  Chattanooga  Railroad  Company 
having  been  organized  under  the  provisions  of  this  act,  anotlier 
act  was  passed  for  its  benefit,  approved  on  the  lltli  February, 
1S70,  entitled  "An  act  to  loan  tlie  credit  of  the  State  of  Ala- 
bama to  the  Alal)ama  and  Chattanooga  Railroad  Company,  for 
the  purpose  of  expediting  tlie  construction  of  the  railroad  of 
said  company  within  the  State  of  Alabama;"  under  the  pro- 
visions of  which  act,  the  State  issued  its  bonds  to  the  amount 
of  82,000,000  in  favor  of  the  railroad  company,  receiving  in 
exchange  the  first-mortgage  bonds  of  the  company  to  the  same 
amount,  on  all  its  lands  and  property. — Sess.  Acts  of  1869-70, 
pp.  89-92.  The  mortgage  executed  by  the  company  to  secure 
the  payment  of  these  bonds,  dated  March  2d,  1870,  is  the  mort- 
gage referred  to  in  the  3d  paragraph  of  the  admitted  facts, 
su^yra.  The  said  railroad  company  afterwards  became  ]>ank- 
rupt,  and  the  State  became  the  purchaser  of  all  its  assets  at  a 
sale  made  under  a  decree  of  the  Bankrupt  Court.  On  the  set- 
tlement of  the  State's  indebtedness  pursuant  to  the  terms  of  the 
act  approved  February  23d,  1876,  known  as  the  "Debt  Settle- 
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ment  Act"  (Sess.  Acts  1875-6,  pp.  180  49),  the  holders  of  the 
bonds  issued  by  the  State  in  aid  of  tins  railroad  com])any  hav- 
ing surrendered  them,  in  exchange  for  the  new  bonds  authorized 
by  said  act  to  be  issued,  a  deed  was  executed  by  tlie  (-rovernor, 
in  the  name  of  the  State,  on  the  8th  February,  1877,  l>y  which 
he  assigned  and  conveved  to  John  Swann,  as  trustee  selected  by 
the  bondholders,  and  John  A.  Billups,  trustee  appointed  on  be- 
half of  the  State,  all  the  lands  and  property  of  every  kind 
which  the  State  held  and  claimed  under  the  mortgage  of  the 
railroad  company,  and  under  its  purchase  at  the  sale  in  l»ank- 
ruptcy,  to  be  held  a'nd  applied  by  them  for  the  benefit  of  the 
holders  of  the  new  bonds ;  and  the  trustees  were  authorized  to 
sell  the  lands,  and,  after  paying  ten  per  cent,  of  the  proceeds 
of  sale  into  the  State  treasury,  to  distribute  the  residue  y>/'^  rata 
among  the  holders  of  the  new  bonds.  This  is  the  deed  under 
which  title  is  asserted  by  said  Swann  and  Billups  in  this  suit. 

"  Upon  the  foregoing  agreed  facts,  the  court  charged  the 
jury,  that  they  must  find  for  the  defendant ;  to  which  cliarge 
the  plaintiffs  duly  excepted,"  and  they  now  assign  it  as  error. 

Rice  <fe  Wilky,  for  appellants. — 1.  Congress  may  grant  public 
lands  to  aid  or  secure  the  construction  of  railroads,  or  to  ac- 
complish any  other  purpose  beneficial  to  the  j)ublic,  upon  such 
terms  and  conditions  as  Congress  mav  choose  to  insert  in  the 
grant. —  United  State-s  v.  Ilall,  98  U.  S.  K.  351;  Scliulenhrg 
V.  Harriman,  21  Wallace,  59 ;  Farnsworth  v.  M.  iSc  P.  lia'd- 
road  Co.,  92  U.  S.  65.  lender  such  a  grant,  the  terms,  condi- 
tions and  restrictions  imposed,  constitute  the  su])reme  law  gov- 
erning the  property  granted.— Cases  cited. 

2.  The  act  of  Congress  of  June  8d,  1856,  involved  in  this 
case,  is  a  grant  of  pul)lic  lands  to  the  State  of  Alabama,  ''for 
the  purpose  of  aiding  in  the  construction "  of  the  railroads 
therein  referred  to,  among  which  are  the  two  railroads  now 
consolidated  into  the  Alal)ama  and  Chattanooga  Railroad  Com- 
pany; and  the  essential  conditions  and  restrictions  of  the  grant 
are  contained  in  the  second  ju'oviso  of  the  first  sectioji,  and  in 
the  third  and  fourth  sections.  These  provisions  declare,  that 
the  lands  granted  ''shall  be  ej'rJiiHively  appllid  in  the  construc- 
tion of  that  road  for  and  on  account  of  which  such  lands  are 
hereby  granted,  and  shall  he  disposed  of  only  as  tlie  irork  pro- 
gresses, and  the  same  shall  be  applied  to  no  other  juirpose  wliat- 
soever;"  that  the  lands  "shall  be  sul)jcet  to  the  disposal  of  the 
legislature,  for  the  i)urposes  aforesaid  and  no  other;"  and  that 
the  lands  hereby  granted  '' s/iall  he  tli-yx/scd  of  hy  said  State 
(ytdy  in  the  manner  follnvlmf^ — viz.,  that  one  hundred  aiid 
twenty  sections,  included  in  a  continuous  length  of  twenty 
miles  of  the  road,  ''may  he  sold;''  that  similar  (juantities.  in_ 
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eluded  in  similar  continuous  portions,  "may  be  sold"  from  time 
to  time,  on  the  certificate  of  the  Governor  to  the  Secretary  of 
the  Interior,  as  the  work  is  finished,  "  until  said  roads  are  com- 
pleted ;  and  if  any  of  said  roads  is  not  completed  within  ten 
years,  no  further  sale  shall  be  made,  and  the  lands  unsold  shall 
revert  to  the  United  States."  Under  this  grant,  the  legal  title 
to  the  lands  sued  for  was  vested  in  the  State  of  Alabama,  as 
trustee,  so  soon  as  the  particular  railroad,  in  aid  of  which  the 
grant  was  made,  was  definitely  located. — Schulenberg  v.  Hant'i- 
man^  21  AVallace,  44;  FaimswoHh  v.  M.  &  P.  Hailroad  Co. 
92  U.  S.  49.  Besides  this  legal  title,  the  State  had  a  restricted 
power  of  sale ;  but  this  power  was  not  coupled  with  any  inter- 
est in  or  to  the  lands,  and  the  manner  in  which  the  power  of 
sale  should  be  exerised,  as  prescribed  by  the  fourth  section, 
continued  imperative  until  the  construction  and  completion  of 
the  railroad.  "No  conveyance  in  violation  of  the  terms  of  this 
act,  the  road  not  having  been  constructed,  could  pass  title  to 
the  company."— 21  Wallace,  59 ;  2  Otto,  65 ;  101  U.  S.  665. 
The  word  sale,  or  sold,  has  a  fixed  legal  meaning,  which  must 
be  given  to  it  here. —  Williamson  v.  Berry,  8  Howard,  544 ; 
Gunter  v.  Leckey,  30  Ala.  591. 

3.  The  joint  resolutions  of  January  30th,  1858,  can  not  be 
construed  and  considered  as  a  sale  of  the  lands  to  the  railroad 
company.  Neither  of  the  railroads  was  then  constructed,  nor 
was  twenty  continuous  miles  of  either  road  completed.  The 
trust  was  then  executory,  and  the  State  could  not  sell  and  con- 
vey any  title.  As  a  conveyance,  these  resolutions  were  at 
that  time  in  direct  contravention  of  the  act  of  Congress,  and 
were,  to  that  extent,  inoperative  and  void. — Smith  on  Statutes, 
§  667 ;  2  Perry  on  Trusts,  ^g  783,  785,  779,  769,  768,  note  6 ; 
il  Vesey,  482,  note  2 ;  6  Otto,  316 ;  Pettrt  v.  Pettit,  32  Ala. 
288 ;  2  Sugden  on  Powers,  507,  456,  479,  mar.;  Hardy  v.  Br. 
Bank,  15  Ala.  730 ;  Sci2)io  v.  Wright,  101  U.  S.  675.  These 
resolutions  are  void  also,  as  a  conveyance,  for  uncertainty. 
Deloaoh  v.  State  Bank,  27  Ala.  437 ;  Burrall  v.  Jaeot,  1  Barb. 
S.  C.  165. 

4.  The  statute  of  limitations  does  not  run  against  the  State, 
nor  against  the  United  States. —  United  States  v.  Hoar,  2  Mason, 
312;  Swearingen  V.  United  States^  11  Gill  ife  J.  373;  Iverson 
{^Robinson  v.  IJiihose,  27  Ala.  418;  Farley  v.  Sraith,  39  Ala. 
38.  On  this  point,  the  case  of  Miller  v.  The  State,  38  Ala. 
600,  is  not  applicable ;  for,  here,  the  State  had  not  executed 
the  trust,  and  was  not  a  mere  nominal  party  holding  for  the 
use  and  benefit  of  another ;  nor  could  the  trust  be  executed 
while  the  road  was  not  completed,  until  all  the  lands  were 
exhausted  by  successive  sales.  That  event  never  occurred 
before  May,  1871 ;  and  until  that  time  the  title  renuiined  in  the 
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State  as  trustee,  andtlie  trust  was  unexecuted. —  Gwin  v.  Bar- 
raw,  17  Ala.  743 ;  2  Brickeirs  Digest,  406,  §^  86-96.  Until 
the  completion  of  the  railroad,  the  railroad  coni])any  had  no  ti- 
tle to  the  lands  granted,  nor  were  the  lands  subject  to  taxation 
as  the  property  of  the  railroad  company. — Railroad  Co.  v.  Pres- 
cott,  16  Wallace,  603.  Nor  could  the  statute  of  limitations  op- 
erate on  the  lands,  so  long  as  the  right  of  reversion  remained 
in  the  United  States;  for  that  would  allow  a  State  statute  to 
embarrass  a  right  of  the  United  States. — 16  Wallace,  6(»3 ;  2 
Mason,  312  ;  11  Gill  ife  J.  373;  U.  S.  v.  White,  2  Hill,  N.  Y. 
59 ;  State  Bank  v.  Brown,  Scam.  106. 

5.  The  lands  here  sued  for  M'ere  entered  by  a  private  person, 
under  whom  the  defendant  claims,  on  the  1st  March,  15S59,  af- 
ter the  railroad  had  been  definitely  located.  This  prior  loca- 
tion of  the  railroad  withdrew  the  lands  from  entry,  and  ren- 
dered the  entry  and  certificate  utterly  void. 

IlEwm'  &  Walker,  contra. — The  act  of  Congress  vested  the 
legal  title  to  the  granted  lands  in  the  State ;  but  the  State  held 
merely  as  a  naked  trustee,  without  any  interest  whatever. 
Though  the  defendant  ac(iuired  no  title  to  the  lands  i)y  the  en- 
try of  his  vendor,  he  has  acquired  a  good  title  under  the  stat- 
ute of  limitations. — Miller  V.  The  State,  ?>%  Ala.  600;  Moody 
V.  Fleminfj,  4  Geo.  115.  The  State  parted  with  all  its  title 
and  interest  by  the  legislative  resolutions  of  1858,  which  were 
adopted  pi-ior  to  the  entry  under  which  the  defendant  claims. 

STONE,  J. — The  act  of  Congress,  approved  June  3d,  1856 
11  Stat,  at  large,  17-8),  granted  to  the  State  of  Alal)ama  every 
alternate  section  of  land  designated  by  odd  numbers,  for  six 
miles  on  each  side  of  the  railroad  track,  when  the  line  of  the 
road  is  definitely  fixed,  to  aid  in  the  construction  of  the  North- 
East  and  South- Western  railroad,  "  from  near  (iadsden  to  some 
point  on  the  Alabama  and  Mississippi  State  line,  in  the  direction 
of  the  Mobile  and  Ohio  railroad,"  with  a  view  to  connect  with 
said  Mobile  and  Ohio  railroad.  This  road  not  being  completed 
within  ten  years,  the  grant  was  renewed  by  act  approved  April 
10th,  1869,  and  a  further  time  allowed  of  three  years  from 
that  date,  within  which  to  comjjlete  the  road. — 16  Stat,  at 
large,  45.  The  North-East  and  South-Western  railroad  became 
merged  in  the  Alabama  and  Chattanooga  Kailroad  Comj^any. 
and  its  corporate  privileges  and  rights  of  pro])erty  ])assed  to  the 
latter  company.  The  rrtad,  in  its  new  comi»ination,  was  com- 
pleted within  the  three  years,  and  the  lands  thereby  secured. 
By  joint  resolutions  of  the  le^slature  of  Alabama,  a])proved 
Januarv  30,  1858,  the  North-East  and  South-West  Alabama 
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railroad  was  designated  as  the  road  entitled-to  the  lands  granted 
to  aid  in  the  construction  of  the  road  "  from  near  Gadsden  to 
some  point  on  the  Alabama  and  Mississippi  State  line,  in  the 
direction  of  the  Mobile  and  Ohio  railroad." — Sess.  Acts  1857-8, 
430-1.  As  we  have  said,  the  corporate  powers  and  property 
rights  of  the  Xorth-East  and  South-West  railroad  were  passed 
to,  and  merged  in,  the  Alabama  and  Chattanooga  Railroad  Com- 
pany.— Sess.  Acts  1868,  pages  207  and  345.  The  lessors  of  the 
plaintiffs  in  this  suit  have  shown  that  the  line  of  their  railroad 
was  definitely  fixed  before  March,  1859  ;  that  the  lands  sued  for 
are  designated  by  an  odd  number,  and  are  within  six  miles  of 
the  line  of  their  railroad.  They  have  clearly  shown  a  right  to 
recover,  if  the  defendant  has  not  shown  a  better  title. 

For  the  defendant  it  is  contended,  Jirst^  that  he  acquired  a 
good  title  by  entry  and  purchase  from  the  Government  of  the 
United  States.  He  proves  such  entry  and  purchase  by  one 
Allen,  from  whom  he  is  a  derivative  purchaser ;  the  purchase 
made  March  1st,  1859,  possession  taken  immediately,  and  held 
ever  since  that  time  in  independent  right.  He  shows  title 
from  Allen  down  to  himself.  Did  he  acquire  any  title  by  his 
entry  and  purchase,  made  after  the  line  of  the  railroad  was  def- 
initely fixed  ?  Had  the  Government  of  the  United  States 
any  authority  to  sell,  or  title  to  convey  ( 

In  Schulenherg  v.  Harrimcvn^  21  Wall,  44-  60,  the'court  said : 
"That  the  act  of  Congress  of  June  3d,  1856,  passed  a  present 
interest  in  the  lauds  designated,  there  can  be  no  doubt.  The 
language  used  imports  a  present  grant,  and  admits  of  no  other 
meaning.  The  language  of  the  first  section  is,  '  Uiat  there  he., 
and  is  hereby.,  granted  to  the  State  of  Wisconsin '  [Alabama] 
the  lands  specified.  The  third  section  declares,  '  that  the  said 
lands 'A^reJ?/  granted  to  said  State  shall  be  subject  to  the  disposal 
of  the  legislature  thereof ; '  and  the  fourth  section  provides  in 
what  manner  sales  shall  be  made,  and  enacts  that,  if  the  road  be 
not  completed  in  ten  years,  '  no  further  sales  shall  be  made,  and 
the  lands  unsold  shall  revert  to  the  United  States,'  The  power 
of  disposal,  and  the  provision  for  the  lands  reverting,  both  im- 
ply what  the  first  section  in  terms  declares,  that  a  grant  is  made ; 
that  the  title  is  transferred  to  the  State.  It  is  true  that  the 
route  of  the  railroad,  for  the  construction  of  which  tiie  grant 
was  made,  was  yet  to  be  designated  ;  and  until  such  designation, 
the  title  did  not  attach  to  any  specific  tracts  of  land.  The  title 
passed  to  the  sections,  to  be  afterwards  located.  When  the 
route  was  fixed,  their  location  became  certain,  and  the  title, 
which  was  previously  imperfect,  acquired  precision,  and  became 
attached  to  the  land."  To  the  same  effect  are  Rutherford  v. 
Green,  2  Wheat,.  196;  Lessieur  v.  Price,  12  How.  60;  Faims- 
worth  V.  Minn.  <&  Pac.  P.  P.  Co.,  2  Otto,  49.  The  effect  of 
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these  rulings  is,  that  just  so  soon  as  tlie  hne  or  route  <jf  tlie  rail- 
road was  definitely  tixed,  the  grant  became  one  of  speeifie  sec- 
tions, the  title  to  which  passed  out  of  the  I'nited  States,  and 
into  the  State  of  Alabama.  Not  an  indefeasible  fee  out  of  the 
United  States;  for  the  right  was  reserved,  for  condition  broken, 
to  have  the  lands  revert  to  the  Federal  Government,  upon  proper 
steps  taken  to  that  end.  Not  an  absolute  conveyance,  or  grant 
to  the  State,  in  its  own  right  as  of  fee ;  for  the  State  took  in 
trust,  to  devote  the  ])roceeds,  or  have  them  devoted,  in  aid  of 
the  construction  of  the  s])ecified  line  of  railroad  ;  "  for  the  i)ur- 
poses  aforesaid,  and  no  other."  Still,  the  title  i)assed  out  of  the 
United  States,  and  into  the  State  of  Alabama.  The  (iovern- 
ment  of  the  United  States  had  no  authority  to  sell  the  lands  in 
question,  after  the  line  of  the  railroad  was  definitely  fixed,  un- 
less a  reversion  to  the  United  States  had  l)een  asserted,  for  a 
breach  of  the  condition  subse(|uent. 

It  is,  in  the  second  place,  contended  for  the  defendant,  that 
he  has  a  good  title  to  the  lands  sued  for,  because  he,  and  those 
under  whom  lie  claims,  had  held  the  possession  of  the  lands  in- 
dependently, and  in  their  own  right,  for  more  than  ten  velars 
before  this  suit  was  brought.  It  is  a  cardinal  rule,  that  statutes 
of  limitation,  unless  so  expressed,  do  not  run  against  the  State, 
or  the  United  States.  J^  idlnrn  teinpns  oceurrlf  Ihf'qnthllav. 
Angell.  on  Lim.  jj  37.  It  is  contended,  however,  that  that  rule 
does  not  apply  to  this  case,  because  the  State  held  these  lands 
iu  trust  for  the  railroad  company. — Miller  v.  State,  38  Ala.  6<t0. 
Now,  as  a  rule,  the  statute  of  limitations  does  not  i)egin  to  run 
until  there  is  some  one  entitled  to  sue. — 2  Brick.  Dig.  220,  >$  35. 
When  did  the  Xorth-East  and  South-West  Ala.  Kailn»ad  Com- 
pany, or  its  successor,  the  Alabama  and  Chattanooga  Liailroad 
company,  accpiire  the  right  to  sue  for  these  lands  i  Until  it  ac- 
quired the  title,  or  a  right  to  the  possession,  it  could  maintain 
no  action,  legal  or  ecjuitable,  for  their  recovery.  The  act  of 
Congress  of  June  ^^d,  1856,  and  the  reviving  act  of  April  loth, 
1809,  did  not  confer  the  right  to  possess  and  sell  all  the  lands 
granted,  as  soon  as  the  line  of  the  railroad  was  definitely  fixed. 
One  hundred  and  twenty  sections,  included  within  a  continuous 
length  of  twenty  miles,  might  be  sold  without  performance  of 
any  condition  precedent.  Beyond  this,  the  State  itself  could 
not  go;  and  it  neitlier  did,  nor  could,  confer  on  the  railroad 
power  it  did  not  itself  ])ossess.  The  act  of  Congress  con.-tituted 
the  State  the  administrator  of  its  bounty,  but  hedged  it  around 
with  limitations  it  could  not  transcend.  The  State  speaks  by 
its  legislature,  and,  within  the  limits  prescribt'd  by  Congi-ess, 
may  exercise  a  large  discretion  in  the  matter  of  disjxisingof  the 
lands  granted.  It  might  iiave  reserved  to  itself  the  powor  to 
dispose  of  the  lands,  applying  the  proceeds   in   aid  of  the  con- 
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struction  of  the  railroad  ;  or,  it  might,  as  it  did  in  this  case,  con- 
fer on  the  railroad  corporation  the  power  to  dispose  of  the  lands. 
It  guarded  against  abuse  of  the  power,  however,  by  requiring 
that  "  so  much  of  the  lands,  interest,  rights  and  privileges,"  as 
were  conferred  by  Congress  to  aid  in  the  constmction  of  the 
North-East  and  South- West  railroad,  should  be  "  used  and  ap- 
plied by  said  company  upon  the  terms,  conditions  arid  restric- 
tions, in  said  act  of  Congress  contained^  The  terms  of  the 
act  of  Congress  were,  "  That  a  quantity  of  land  not  exceeding 
one  hundred  and  twenty  sections,  *  *  included  in  a  contin- 
uous length  of  twenty  miles,  *  *  may  be  sold  ;  and  when  the 
Governor  of  said  State  shall  certify  to  the  Secretary  of  the  In- 
terior that  any  twenty  continuous  miles  of  *  *  said  road  is 
completed,  then  another  quantity  of  land  hereby  granted,  not 
to  exceed  one  hundred  and  twenty  sections  for  *  *  said  road, 
having  twenty  continuous  miles  completed  as  aforesaid,  and  in- 
cluded within  a  continuous  length  of  twenty  miles,  *  *  may 
be  sold ;  and  so  on,  from  time  to  time,  until  said  road  is  com- 
pleted ;  and  if  any  of  said  road  is  not  completed  within  ten  years, 
no  further  sale  shall  be  made,  and  the  lands  unsold  shall  revert  to 
the  United  States."  The  same  provision  is  found  in  the  revi- 
ving act  of  1869,  except  that  only  three  years  are  allowed  for 
the  completion  of  the  road. 

The  following  propositions  may  be  asserted,  based  on  these 
several  enactments:  That  the  right  to  the  lands  granted  vested 
in  the  State  from  the  date  of  the  grant,  subject  to  be  devested 
by  action  taken  therefor,  provided  the  road  was  not  com- 
pleted within  the  time  specified  ;  in  which  event,  the  undisposed 
of  lands  reverted  to,  and  vested  in  the  United  States  Govern- 
ment :  That  this  right  did  not,  by  the  mere  force  of  the  grant, 
attach  to  any  defined,  specified  sections  of  land ;  but,  when  the 
line  of  the  road  was  definitely  fixed,  the  right  attached  specifi- 
cally to  the  odd  sections  of  the  unsold  public  domain,  lying 
within  six  miles  on  either  side  of  the  fixed  line  of  the  railroad  : 
That  the  State  was  charged  with  the  administration  of  this  fund, 
and  the  execution  of  this  trust,  limited  in  its  exercise  by  the  re- 
strictions, and,  in  its  application,  to  the  purposes,  expressed  in 
the  acts  of  Congress :  That  the  State  was  clothed  with  the  ab- 
solute power  to  sell  one  hundred  and  twenty  sections,  within  a 
continuous  length  of  twenty  miles  of  the  railroad, — this,  to  aid 
in  the  construction  of  twenty  continous  miles  of  the  railroad  ; 
but  could  make  no  further  sale,  until  the  Governor  of  the  State 
certified  to  the  Secretary  of  the  Interior  that  twenty  continuous 
miles  of  said  road  was  completed  :  That  when  the  Governor  so 
certified,  then  the  act  of  Congress  gave  the  State  power  to  sell 
another  one  hundred  and  twenty  sections  of  the  land  granted, 
included  within  twenty  contimious  miles;  and  so  on,  until  the 
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road  was  completed  :  That  if  the  road  was  completed  within 
the  time  prescribed,  then  the  the  indefeasible  ownership  in  the 
lands  undisposed  of  vested  in  the  State,  or  its  a})pointee;  and  if 
not  so  completed,  then  the  unsold  lands,  no  matter  in  what  sec- 
tion of  twenty  continuous  miles  located,  reverted  to  the  United 
States:  That  sales  and  convevances  of  lands  made  in  the  tirst 
hundred  and  twenty  sections,  included  in  a  length  of  twenty 
continuous  miles,  or  those  in  any  subsecjuent  length  of  twenty 
continuous  miles,  sold  pursuant  to  the  certificate  of  the  (Gover- 
nor to  theSecretary  of  .the  Interior,  that  a  length  of  twenty  con- 
tinuous miles  of  the  road  had  been  completed,  would  vest  in  the 
purchaser  all  the  title  of  Federal  and  State  Governments,  whether 
the  railroad  was  ever  completed  or  not. 

The  joint  resolutions  of  the  Alabama  legislature,  approved 
January  3()th,  I808  (Pamph.  Acts,  430),  are  very  general  in 
their  terms.  Speaking  of  the  lands  we  are  considering,  their 
language  is,  they  "are  hereby  disposed  of,  granted  to,  and  con- 
ferred upon  the  North-East  and  South- West  Alabama  Tiailroad 
Company."  These  are  strong  words  of  grant  and  disposition, 
and,  ordinarily,  would  convey  all  the  title  of  the  grantor.  But, 
it  must  not  be  forgotten  that  the  State  held  these  lands  in  trust 
for  a  specified,  public  purpose.  Congress  confided  the  admin- 
istration of  this  trust  to  the  State,  and  clothed  the  State  with 
the  title  to  the  lands.  It  imposed  restrictions  in  the  ])erform- 
ance  of  this  trust,  which  the  State  itself  must  observe  and  keep, 
and  could  not  delegate  to  another  any  power  to  disregard  them. 
Beyond  the  first  hundred  and  twenty  sections,  as  we  iiave  said, 
the  State  itself  had  no  authority  to  sell  the  lands,  except  in 
sections  of  twenty  miles,  as  the  work  progressed.  It  could  not 
part  with  the  limited  title  it  held,  even  to  the  railroad,  Ijeyond 
the  first  twenty  miles.  If  could  not  part  with  the  trust  Con- 
gress had  clothed  it  with.  The  joint  resolutions  could  and  did 
empower  the  railroad  <?ompany  to  disj)ose  of  the  first  hundred 
and  twenty  sections,  of  which  the  State  had  unrestricted  jiower 
of  disposition  ;  and,  after  the  first  twenty  consecutive  miles  of 
the  railroad  were  C(^mpleted,  and  so  certified  by  the  Governor 
to  the  Secretary  of  the  Interior,  they  authorized  the  railroad 
to  sell  another  hundred  and  twenty  sections,  included  within 
another  length  of  twenty  continuous  miles.  And  if  the  rail- 
road was  fully  com])leted  within  the  time  prescribed,  and  there 
remained  any  portion  of  the  ijranted  lands  undisposed  of,  tlie 
joint  resolutions  would  and  did  vest  the  title  to  such  undis- 
posed of  lands  in  the  railroad  com])any.  This,  because  the 
State  would  then  have  fully  discharged  and  performe<l  the  trust 
confided  to  it,  and  there  would  remain  in  it  nothing  but  a  })rop- 
erty  interest. 

In  Fan\(ncot'th  v.  Minn,   ct  I\tcilic  R.   R.  Co.,  92  I'.   S. 
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49-65,  the  Supreme  Court,  speaking  of  a  grant  like  tlie  present, 
said :  "  The  act  of  Congress,  granting  lands  to  the  Territory  of 
Minnesota,  imposed  conditions  npon  their  alienation,  except  as 
to  the  first  one  hundred  and  twenty  sections,  which  the  Terri- 
tory could  not  disregard.  It  declared,  that  the  lands  should  be 
exclusively  applied  to  the  construction  of  the  road  in  aid  of 
which  they  were  granted,  and  to  no  other  purpose  whatever, 
and  should  be  disposed  of  only  as  the  work  progressed.  It 
provided  that  their  sale  should  be  made  in  parcels,  as  specified 
portions  of  the  road  were  completed,  aixl  only  in  that  manner. 
The  evident  intention  of  Congress  was,  to  secure  the  jDroceeds 
of  the  lands  for  the  work  designed,  and  to  prevent  any  aliena- 
tion in  advance  of  the  construction  of  the  road,  with  the  ex- 
ception of  the  first  one  hundred  and  twenty  sections.  The  act 
made  the  construction  of  portions  of  the  road  a  condition 
precedent  to  a  conveyance  of  any  other  parcel  by  the  State. 
No  conveyance,  in  disregard  of  this  condition,  could  pass  any 
title  to  the  company." 

This  case  is  not  governed  by  the  principles  which  controlled 
inA.d;  F.  R.  R.  Co.  v.  BurMt,  46  Ala.  569. 

From  the  foregoing  principles  it  is  manifest,  that  the  legal 
title  to  the  lands  in  controversy  remained  in  the  State  of  Ala- 
bama, until  the  railroad  was  completed.  Till  then,  the  State 
alone  could  maintain  suit  for  the  possession.  The  right  of  the 
lessors  of  the  plaintiffs  to  bring  this  action  did  not  accrue  until 
the  completion  of  the  railroad.  That  was  less  than  ten  years 
before  this  action  was  brought ;  and  inasmuch  as  time  runneth 
not  against  the  State,  the  ten  years  statute  of  limitations  is  no 
defense  to  this  action. 

Reversed  and  remanded. 

SoMEEviLLE,  J.,  uot  sitting. 


Gayle's  Adm'r  v.  Marshall. 

Bill  in  Equity  to  estalMtih  and  enforce  Vendor'' s  Lien  on  Land. 

1.  Payment  by  husband,  of  debts  against  luife's  statutory  estate. — As 
trustee  of  the  wife's  statutory  estate,  the  husband  has  authority,  and  it 
is  his  duty,  to  pay  debts  and  liabilties  resting  on  it;  and  whether  he  ap- 
plies tlie  rents  and  income  only,  or  the  corpus  of  the  proi)erty,  to  the 
payment  of  su(;h  debts,  her  assent  and  concurrence  are  not  necessary  to 
the  validity  of  the  payment;  nor  does  her  dissent,  however  openly  and 
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freciuently  expressed,  lessen  his  authority  and  duty,  or  invalidate  the 
payment. 

2.  LiahUity  of  wife'g  statutory  entntp  for  tifcexudrifn. — A  debt  (;<jntract(Ml 
bv  the  wife,  for  articles  of  comfort  and  8upi)<)rt  <>i  the  houHchold,  nuit- 
attle  to  the  dejjree  an<l  condition  in  life  of  the  family,  and  ajiplicd  to  their 
usefi,  is  not  necessarily  a  charge  on  her  statutory  cstaty  (Code,  ^  2711) ; 
it  must  be  further  shown  that  the  goods  wen;  furnislied  un<lcr  such  cir- 
cumstances as  would  create  a  liability  against  the  husband  at  common 
law. 

3.  Same. — If  the  goods  were  purchase<l  by  the  wife,  without  the  as- 
sent or  knowledge  of  the  husband,  and  the  credit  was  given  exclusively 
to  the  wife,  her  statutory  estate  would  not  ]»e  liable,  since  the  husband 
would  not  be  liable  at  connnon  law  ;  but  his  known  insolvency,  and  the 
fact  that  the  goods  were  charged  on  the  mercliant's  Ijooks  to  the  wife,  do 
not  exclude  the  husband'scommon-law  liability,  nor  exonerate  the  wife's 
statutory  estate,  when  the  facts  show,  as  here,  that  the  parties  clearly 
intended  to  make  such  a  contract  as  the  law  declares  to  be  a  charge 
against  the  statutory  estate. 

Appeals  from  the  Chancery  Court  of  Dalhis. 

Heard  before  the  Hon.  Charles  Tiknek. 

The  origiial  bill  in  this  case  was  filed  on  the  28th  Jinie,  1ST9, 
by  Anna  M.  Gayle,  as  the  administratrix  de  bonis  mm  of  the 
estate  of  Mrs.  Mary  L.  (xayle,  deceased,  against  Charles  L. 
Marsliall,  William  Jl  Shields,  and  William  M.  Martin :  and 
sought  to  establish  and  enforce  a  vendor's  lien  against  a  tract  of 
laud,  on  account  of  the  balance  of  ])urchase-money  alleged  to 
be  due  and  unpaid.  The  lands  had  belonged  to  the  complain- 
ant's intestate,  having  been  iidierited  in  1808  from  her  fatlier ; 
and  were  sold  and  conveyed,  on  13th  October,  1871,  by  her  and 
her  husband,  Reese  I).  Gayle,  to  said  Marsliall,  at  the  price  of 
^7,000;  of  which  sum,  S"J-/"^'0  was  })aid  in  cash,  and  for  the 
residue  the  purchaser  gave  his  two  notes,  of  sl.5tM)  each,  pay- 
able one  and  two  years  after  date,  with  interest.  These  notes 
expressed  on  their  face  that  they  were  secured  by  a  vendor's 
lien  on  the  land ;  were  made  payable  to  Millions  A:  Shields,  a 
mercantile  partnersliip,  t>f  which  said  W.  B.  Shields  was  a  j)art- 
ner,  and  were  delivered  to  said  partnership  by  said  Reese  I). 
Gayle.  Whether  this  was  dc»ne  witli  the  knowledge  and  assent 
of  Mrs.  Gayle,  was  a  dis])uted  (juestion  in  the  court  below; 
but  the  decision  of  tliis  court,  holding  it  ininiaterial,  renders  it 
unnecessary  to  state  the  facts  bearing  on  that  (piestion.  The 
notes  were  taken  and  received  by  said  ^lillious  A:  Shields,  in 
payment  of  an  account  which  they  held  against  Mrs.  (niyle,  or 
against  her  and  lier  husband,  for  goods  sold  and  delivered,  and 
supplies  furnished  them  in  person,  or  on  written  orders,  during 
the  years  1869-7' >,  which  were  charged  on  their  books  to  ^[rs. 
Gayle;  and  they  receipted  the  account,  and  paid  a  i)alance  of 
about  ^200,  the  difference  between  the  amount  of  their  account 
and  the  notes,  to  Mrs.  Gayle,  or  to  her  husband  for  her.  C)n 
the  dissolution  of  the  firm  of  Millions  cV:  Shields,  the  notes  Ihj- 
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came  the  property  of  said  William  B.  Shields,  and  they  were 
paid  to  him  by  Marshall ;  the  first  being  paid  in  October,  1872, 
and  the  second  in  October,  1878,  under  execution  on  a  judgment 
which  Shields  had  recovered  against  him  on  it.  The  bill  al- 
leged, that  Mrs.  Gayle  never  assented  to  the  transfer  of  the 
notes  to  Milhous  &  Shields,  but  expressly  dissented  from  it ; 
that  Marshall  and  Shields  had  notice  and  knowledge  of  her 
rights,  and  could  not  destroy  or  impair  her  lien  on  the  land  by 
making  and  receiving  payment,  of  the  notes  as  between  them- 
selves. Marshall  was  put  in  possession  of  the  lands  under  his 
purchase,  and  afterwards  mortgaged  them  to  said  William  M. 
Martin ;  and  said  Martin  was  made  a  defendant  on  account  of 
his  interest  as  mortgagee,  the  bill  alleging  that  he  was  charge- 
able with  notice  of  the  rights  asserted  by  the  bill, 

Mrs.  Gayle  and  her  husband  removed  to  Mobile  soon  after 
selling  the  land  to  Marshall,  and  she  there  died  in  December, 
1871.  Letters  of  administration  on  her  estate  were  duly  granted, 
in  March,  1872,  to  William  Miller;  and  he  having  resigned  the 
administration  on  the  lOtli  May,  1873,  there  was  a  vacancy  in 
the  administration  until  June  24tli,  1875,  when  letters  of  ad- 
ministration de  bonis  no?i  were  granted  to  B.  O.  James.  On 
the  22d  December,  1876,  the  last  will  and  and  testament  of 
Mrs.  Gayle  was  duly  admitted  to  probate  in  Mobile  county  ;  and 
in  June,  1877,  letters  of  administration  witli  the  will  annexed 
were  granted  to  said  B.  O.  James.  In  March,  1879,  James  re- 
signed the  administration,  and  letters  were  thereupon  duly 
granted  to  the  complainant  in  this  suit.  By  her  last  will  and 
testament,  Mrs.  Gayle  bequeathed  all  of  her  property  to  her 
children.  In  August,  1874,  before  the  probate  of  the  will,  and 
while  there  was  a  vacancy  in  the  administration,  Mrs.  Gayle's 
children,  claiming  as  her  heirs  at  law  and  distributees  of  her 
estate,  filed  a  bill  in  equity  against  said  Marshall  and  Shields, 
seeking  to  enforce  a  vendor's  lien  on  the  land,  on  account  of 
the  matters  now  claimed  in  this  suit ;  but  their  bill  was  dis- 
missed by  this  court,  on  appeal,  because  the  surviving  husband 
and  the  administrator  of  Mrs.  Gayle's  estate  were  not  made 
parties  to  the  suit,  the  dismissal  being  "  without  prejudice  to 
the  bringing  of  another  suit  about  the  same  matter". — Marshall 
V.  Gayle,  58  Ala.  284.  The  bill  in  this  case  was  filed  after 
that  decree  of  dismissal.  A  cross-bill  was  filed  by  Marshall, 
asking  for  a  personal  decree  against  Shields  for  the  amount 
paid  him  on  the  notes,  if  the  complainant  should  be  held  enti- 
tled to  a  decree  against  him  on  account  of  the  notes. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  Marshall  was  not  liable  for  the  first  note,  because  he  paid 
it  without  notice  of  any  claim  asserted  by  Mrs.  Gayle ;  but  that 
he  was  liable  to  the  extent  of  the  amount  paid  on  the  second 
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note,  under  the  judgment  and  execution  in  favor  of  Sliieldn, 
because  he  had  notice  of  the  riglits  asserted  by  the  bill,  jmd 
niiglit  have  protected  himself  against  the  judgment.  Ho  there- 
fore rendered  a  decree  in  favor  of  the  complainant,  declaring  a 
lieu  on  the  land  for  the  amount  of  the  sec(jnd  note  and  interest 
thereon,  $2,576.38,  and  ordering  a  sale  of  the  land  for  its  satis- 
faction;  and  also,  under  the  prayer  of  the  cros6-l)ill,  a  })ers(<nal 
decree  for  the  same  amount,  in  favor  of  Marshall,  and  against 
Shields. 

From  tliis  decree  eacli  party  appeals,  and  here  assigns  errors ; 
the  complainant  below,  that  part  of  the  decree  which  refused 
to  declare  a  lien  on  account  of  the  lii-st  note,  and  several  rulings 
of  the  chancellor  on  objections  to  evidence,  which  require  no 
notice;  and  Marshall,  that  part  of  the  decree  which  declared  a 
lien  as  to  the  second  note. 

W.  R.  Nelson,  and  Brooks  &  Bov,  for  the  complainant, 
made  the  following  points  :  (1.)  That  a  vendor's  lien  on  the 
lands  was  retained  on  the  face  of  the  notes,  and  was  never 
waived  or  abandoned  by  Mrs.  Gayle.  (2.)  That  Mrs.  (Tuyle 
never  assented  to  the  transaction  between  her  husband  and 
Milhous  &  Shields,  by  which  the  notes  of  Marshall  were  made 
payable  to  the  latter,  and  were  delivered  to  them  by  her  hus- 
band, but  expressed  lier  dissent  so  soon  as  the  facts  came  to  lier 
knowledge.  (3.)  That  her  assent  or  dissent  was  immaterial, 
since  the  notes  belonged  to  the  cmyus  of  her  statutory  estate,  and 
could  only  be  disposed  of  by  writing  signed  l)y  her  and  her 
husband,  duly  attested  or  acknowledged. — ■/leei'e.s  v.  Linam,  .')7 
Ala.  564;  Sinythe  v.  Oliver,  31  Ala^  3!> :  JJral-e  v.  Glover,  3<> 
Ala.  382;  Whitinan  v.  Ahernat/nj,  33  Ala.  154;  Cant;/  v.  San- 
derfard,  37  Ala.  92;  Alexander  v.  Sau/sfnert/,  37  Ala.  376; 
Garfield V.  Ravisies,  38  Ala.  521 ;  Mitrhell  v.  iJiUard d-  Jone-<<, 
57  Ala.  321;  Gilbert  v.  I)>(pree\<<  Adin'r,  63  Ala.  331.  (4.) 
That  the  account  of  Milhous  ife  Shields,  or  the  greater  jiart  of 
it,  on  account  o^  which  the  notes  of  Marshall  were  delivered 
to  them,  was  not  for  necessaries,  such  as  the  wife's  estate  is  made 
chargeable  with  bv  statute. — K^l'ridye  v.  Gill,  51  Ala.  254; 
Gilf>ert  v.  Dupreeh  Adrnr,  63  Ala.  331  ;  Brndhfij  c('  \V[t\ 
V.  Murray,  ^^:)  Ala.  269.  (5).  Even  as  to  the  articles  which 
were  necessaries  suital)le  to  the  degree  and  condition  in  life  of 
the  family,  Mrs,  (layle's  statutory  estate  could  not  be  charged 
with  their  payment,  because  the  credit  was  given  exclusively  tu 
her,  as  shown  by  the  fact  that  they  were  charged  to  lier  alone 
on  the  books  of  ]Milhous  A:  Shields,  and  it  was  known  that  her 
husband  was  insolvent. — O'Connor  v.  Chumherlain,  5!»  Ala. 
431;  Pearson  v.  JJarrtngtmi,  32  Ala.  227. 
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Satterfield  &  YorxG,  for  Marshall. — (1.)  If  any  vendor's 
lien  M'as  reserved,  it  certainly  was  not  in  favor  of  Mrs.  Gayle 
or  her  husband,  who  incurred  no  personal  liability  on  the  nego- 
tiable notes  which  they  had  made  payable  to  Milhous  &  Shields, 
and  which  were  paid  to  the  holder  thereof.  (2.)  The  contract 
of  sale  was  entire  and  indivisible,  and  Mrs.  Gayle  was  fully  in- 
formed of  all  parts  of  the  transaction  ;  and  having  received  the 
$4,000  paid  in  cash,  and  the  balance  of  $200  from  Milhous  & 
Shields  after  payment  of  their  debt,  she  can  not  repudiate  the 
other  part  of  the  contract.  (3.)  Mrs.  Gayle  recognized  the 
validity  of  the  debt  due  to  Milhous  &  Shields,  and  was  anxious 
to  make  the  contract  in  order  that  their  debt  might  be  paid  ; 
and  it  was  paid  with  her  assent  and  concurrence,  as  stipulated. 
(4.)  The  debt  being  a  charge  against  her  statutory  estate,  the 
husband  might  lawfully  pay  it,  with  or  without  her  assent. 
Castleman  v.  Jeffries,  60  Ala.  380.  (5.)  All  the  facts  show 
that,  in  the  creation  of  the  debt,  the  parties  contemplated  and 
intended  to  create  a  statutory  charge  against  the  wife's  estate  ; 
and  their  intention  and  purpose  to  do  a  lawful  act  can  not  ren- 
der the  act  ineffectual  and  nugatory.  The  known  insolvency  of 
the  husband,  and  charging  the  goods  against  Mrs.  Gayle,  are 
only  circumstances  to  be  explained,  and  which  are  fully  ex- 
plained. (6. )The  bill  .alleged  that  the  debt  due  to  Milhous  & 
Shields  was  the  individual  debt  of  E,.  D.  Gayle ;  and  the  com- 
plainant can  not  be  heard  to  dispute  his  liability,  in  order  to 
make  out  her  claim  to  relief  on  another  ground. 

BKICKELL,  C.  J. — These  are  cross  appeals  from  a  decree 
in  chancery,  rendered  on  a  bill  filed  by  Anna  M.  Gayle,  as  ad- 
ministratrix dehonis  nonoi  the  estate  of  Mary  L.  Gayle,  assert- 
ing a  lien  on  lands  for  the  payment  of  the  purchase-money. 
The  lands  were  sold  by  Mrs.  Gayle  and  her  husband,  and  a  con- 
veyance executed  to  Marshall,  the  purchaser.  The  larger  part 
of  the  purchase-money  was  paid  in  cash,  at  the  time  of  the  con- 
veyance ;  and  for  the  remainder,  Marshall,  at  the  request  of  the 
husband,  made  his  two  promissory  notes,  of  fifteen  hundred 
dollars  each,  payable  to  Milhous  &  Shields,  to  whom  Mrs. 
Gayle  was  indebted.  These  notes  were  delivered  to  Milhous 
&  Shields,  and  accepted  by  them  in  payment  of  the  debt  of 
Mrs.  Gayle.  The  lands  were  the  statutory  separate  estate  of 
Mrs.  Gayle;  and  the  question  of  chief  imjjortance  the  cases 
present  is,  whether  her  estate  was  liable  for  the  debt,  to  the 
payment  of  which  the  notes  were  applied.  If  her  statutory 
separate  estate  was  liable  for  the  debt,  the  disputed  question  of 
fact,  whether  she  assented  to  the  application  of  the  notes  to  the 
payment  of  the  debt,  becomes  immaterial  as  it  is  probably  in 
any  aspect  of  the  case. 
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Tlie  husband,  tlie  trustee  of  tlie  estate,  caused  the  notes  to 
be  made  payable  to  Milhous  I'c  Shields,  and  a])|)Iied  them  t«  the 
payment  of  the  debt.  As  trustee,  it  was  not  only  within  the 
scope  of  his  authority,  Init  it  was  a  duty,  to  pay  an<I  satisfy  all 
liabilities  resting  upon  the  estate.  It  is  not  essential  that  the 
wife  should  assent  to,  and  concur  in  the  ap})licati<»n  of  either 
the  rents,  profits,  or  income,  or  the  coij>ii.<<  of  the  statutory 
separate  estate,  to  the  .discharge  of  such  liabilities;  nor  will  her 
dissent,  however  openly  and  frequently  expressed,  lessen  the 
duty  and  authority  of  the  husband. — (\i.sHeman  v.  Jefri>'.s,  fid 
Ala.  380;  Lee  v.  Tanneljaxna^  fi2  Ala.  501. 

It  is  shown  satisfactorily,  that  the  debt  to  ^Millions  h  Shields 
was  contracted  for  articles  of  comfort  and  sup])ort  of  the  house- 
hold, suitable  to  the  degree  and  condition  in  life  of  the  family, 
and  applied  to  their  uses.  This,  of  itself,  will  not  fasten  a 
liability  on  the  wife's  statutory  separate  estate,  though  she  ntay 
be  the  active  agent  in  making  the  contract.  Concurring  with 
it,  there  njust  exist  the  common-law  responsibility  of  the  hus- 
band for  necessaries  supplied  to  the  wife.  At  common  law,  a 
married  woman  was  incajiable  of  contracting.  The  incapacity 
was  general  and  absolute;  not  arising  from  a  want  of  discre- 
tion imjnited  to  her,  as  it  is  imputed  to  infants,  l)ut  because 
she  had  entered  into  an  indissoluble  connection,  by  which  she 
was  placed  under  the  power  and  protection  of  the  husband, 
and  was  deprived  of  the  administration  of  pr(.»perty.  Xot  even 
for  necessaries  could  she  bind  herself.  The  observation  of 
Lord  BuoufaiAM  in  Miwray  v.  Bdrhf^  8  ^\\\.  (^  KecTie,  209, 
has  been  more  than  once  quoted  in  this  court:  ''That  at  law  a 
femme  covert  can  not  in  any  way  be  sued,  even  for  necessaries,  is 
certain.  Bind  herself  or  lier  husband,  by  specialty,  she  can 
not;  and  although  living  with  him,  and  not  allowed  necessaries, 
or  absent  from  him,  whether  on  an  insufficient  or  an  unpaid 
allowance,  she  may  so  far  bind  him,  that  those  who  furnish  her 
with  articles  of  subsistence  may  sue  him  :  yet,  even  in  respect 
of  them,  she  herself  is  free  from  all  suit.  This  is  her  jiosition 
of  disability,  or  immunity  at  law:  and  this  is  now  clearly  set- 
tled. Her  separate  existence  is  not  contemplated  :  it  is  merged 
by  the  coverture  in  that  of  the  hus])aiid."  The  disability  or 
immunity  was  not  peculiar  to  courts  of  law.  ('ourts  of  equity 
recognized  it,  unless  there  was  property  given  or  settled  to  the 
separate  use  of  the  wife,  in  refei'ence  to  which  she  could  con- 
tract, or  which,  as  an  incident  of  ownership,  she  could  bind. 

The  statutes  enlarge  the  ca})acity  of  married  women  to  take 
and  hold  pro])erty,  without  enlarging,  or.  rather,  avoiding  the 
enlargement  of  their  ca]>acitv  to  contract.  The  obvious  purpose 
and  policy  is  to  dlsahle  the  husband,  not  to  enahle  the  wife — 
depriving  him  of  the  rights  which  at  common  law  would  de- 
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volve  on  him,  in  and  to  the  property  and  rights  of  property  of 
the  wife,  had  at  the  time  of  the  marriage,  or  during  its  con- 
tinuance accruing  to  her.  The  statutory  separate  estate  of  the 
wife  is  not  charged  with  liability  for  articles  of  comfort  and 
support  of  the  household,  because  the  wife  contracts  for  them  r 
her  capacity  to  contract  for  them  is  not  greater,  or  other,  than 
was  her  capacity  to  contract  for  necessaries  at  common  law. 
The  estate  is  charged  with  a  liability*  for  the  contract,  because 
of  its  particular  consideration,  and.  because  it  was  made  by 
either  husband  or  wife,  under  facts  and  circumstances  which, 
at  common  law,  w^ould  have  charged  the  husband,  personally 
and  exclusively,  for  its  payment.  It  is  this  responsibility  of 
the  husband,  not  created  by  the  statute,  but  derived  from  and 
dependent  on  the  common  law,  to  which  the  statute  refers, 
making  it  an  indispensable  element  of  the  liability  of  the  statu- 
tory separate  estate. — Durden  v.  Mc  Williams^  31  Ala.  438 ; 
Ravisies  v.  Stoddart,  32  Ala.  599 ;  Eshridge  v.  Ditmars,  51 
Ala.  245 ;  0^  Connor  v.  Chamlerlmn^ol  Ala.  431 ;  Les  v.  Camp- 
hell,  61  Ala.  12. 

The  duty  of  the  husband,  at  common  law,  was  to  maintain 
the  wife.  From  this  duty  springs  the  responsibility  to  which 
the  statute  refers.  The  husband  was  at  common  law,  and  is 
yet,  presumed  to  assent  to,  and  authorize  the  wife,  on  his  credit, 
to  purchase  necessaries  for  the  use  of  the  family ;  and  her  con- 
tracts, of  which  these  are  the  consideration,  bind  him.  From 
such  contracts  he  may  dissent,  or  may  even  forbid  them ;  yet, 
if  the  fact  is  that  he  has  not  supplied  the  wants  and  necessities 
of  the  household — if  he  has  neglected  the  duty  of  mainte- 
nance— a  stranger,  furnishing  the  wife,  can  hold  him  liable. 
Hughes  V.  Chadvnck,  6  Ala.  651;  Zeigler  v.  David,  23  Ala. 
127 ;  Pearson  v.  Darrington,  32  Ala.  227 ;  Durden  v.  Mc- 
Willianis,  31  Ala.  438;  Eskridge  v.  Ditmars,  51  Ala.  245; 
G^ Connor  v.  Charnherlain,  59  Ala.  438.  But,  though  the  wife 
may  be  living  with,  or  separately  from  the  husband,  if,  on  her 
own  credit,  and  to  the  express  exclusion  of  the  credit  of  the 
husband,  she  obtains  necessaries,  the  husband  is  not  liable. 
Pearson  v.  Darrington,  supra;  0^ Connor  v.  Chaniljerlain, 
supra. 

The  point  of  contention  is,  whether  this  contract  was  not 
made  solely  on  the  credit  of  the  wife, — to  the  express  ex- 
clusion of  the  credit  of  the  husband.  There  is,  and  can  be, 
no  doul)t  that  it  was  not  expected  the  husband  would  pay  the 
debt,  and  that  credit  was  extended  because  of  the  liability  it 
was  supposed  would  attach  to  the  statutory  separate  estate  of 
the  wife.  The  husband  was  known  to  be  insolvent,  and  unable 
to  maintain  the  family  suitably  to  their  degree  and  condition 
in  life,  and  to  the  degree  of  the  wife's  statutory  separate  estate. 
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It  is  a  matter  of  fact,  whetlier,  in  a  particular  case,  credit  be 
given  to  tlie  wife  alone — whether  she  was  dealt  with  on  her 
own  account  solely,  k)  the  exclusion  of  the  credit  of  the  hus- 
band; or  whether,  though  she  alone  was  active  in  making  the 
contra(;t,  the  circumstances  show  that  the  husband  is  bound, 
because  of  his  assent  to,  or  because  of  his  ratification  of  the 
contract.  To  the  statute,  full  effect  can  not  be  given-— it  can 
not  be  made  to  subserv6  the  beneficial  purj)ose  of  secuinng 
nuiintenance  to  the  wife  and  family — unless,  in  all  cases,  there 
is  careful  inquiry,  whether  there  was  an  intention,  on  the  j)art 
of  those  supplying  the  necessities  of  the  family,  to  exclude  the 
credit  of  the  husband  entirely — not  merely  an  absence  of  deal- 
ing on  his  credit  exclusively,  as  the  dealing  must  have  been  at 
common  law,  to  have  imparted  validity  to  the  contract.  It 
must  often  be  true,  that  the  husi)and  is  without  credit,  unable 
to  provide  for  the  family  according  to  their  station  in  life,  and 
the  degree  of  the  wife'  fortune.  Those  supj)lying  necessaries 
may  be  unwilling  to  extend  credit  to  him  alone,  because  of  his 
known  inability  to  pa}',  and  nuiy  extend  it  to  the  wife,  lt)oking 
to  her  statutory  estate  for  paytnent.  It  is  the  liai)ility  of  the 
statutory  estate  for  which  the  parties  are  contracting;  and 
whenever  it  is  shown  that  the  dealing  was  with  the  knowledge 
and  consent  of  the  husband,  it  does  not  fall  within  this  excep- 
tion to  the  liability  of  the  husband  at  comm(tn  law,  for  neces- 
saries supplied  the  wife  and  family. 

The  precise  nature,  character,  and  extent  of  the  exception  to 
the  common-law  liability  of  the  husband,  for  goods  suj)plied  to 
the  wife  on  her  own  credit,  will  be  l)est  ascertained  from  an 
examination  of  the  cases  in  which  it  has  l)een  invtiked.  The 
English  cases  generally  referred  to  in  the  text-books,  are  Met- 
calfe V.  Shaw,  3  Camp.  22;  Rentley  v.  Grijfin.  .")  Taunton,  55(i ; 
I*etty  V.  Anderson,  2  Car.  &  Payne,  38;  WeH  v.  Wheckr, 
2  Carr.  <k,  Kir.  714;  Freestone  v.  Buteher,  9  Carr.  ct  Payne. 
643.  In  the  first  of  these  cases,  wearing  aj)parel  was  supplied 
to  a  married  woman,  in  (juantities  unsuitable  to  her  husltaiid's 
fortune,  and  to  his  degree  in  life,  and  without  his  knowledge, 
for  which  credit  was  given  the  wife  alone,  and  her  promissory 
note  taken.  Lord  Ei.r.KNBoRorciU  held  that  the  husband  was 
not  liable,  "on  this  plain  ground,  that  the  goods  were  not  sup- 
plied on  his  credit,  and  the  plaintiff  looked  to  the  wife  only 
for  payment."  In  Bentleij  v.  Griffin^  goods  were  sold  to  the 
wife,  who  was  debited  with  them  on  the  books  of  the  plaintiff. 
She  had  said  to  one  of  the  plaintiffs,  in  the  jiresence  of  her 
husband,  that  "her  husband   never   j)aid   her  bills,  she   always 

fmid  her  own ;"  and  when  some  of  the  goods  were  sent  to  her 
lOUse,  she  had  directed  a  servant  to  put  them  away,  that  her 
husband  might  not  see  them.     The  general  liabilitv  of  the  hus- 
34 
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band  was  repelled  by  the  circuinstaoces  showing  that  credit 
was  given  to  the  wife  alone.  In  Petty  v.  Anderson,  husband 
and  wife  were  living  together,  and  in  the  Avife's  name  carried 
on  business,  making  purchases  in  her  name.  The  husband, 
consenting  to  the  dealings  of  the  wife,  and  sharing  in  the 
profits,  was  held  liable,  though  the  bills  of  parcels  were  headed 
in  the  name  of  the  wife  only.  Best,  C.  J.,  said :  "  Can  any 
thing  repel  the  inference  of  the  husband's  assent,  when  every 
meal  he  eats,  and  the  bed  he  sleeps  upon  every  night,  are  fur- 
nished by  the  profits  of  the  business."  In  West  v.  WheeIe/%  the 
wife  had  borrowed  money;  and,  after  her  death,  the  husband 
had  promised  to  repay  it,  when  convenient  to  Jdin,  hut  stating 
that  he  had  not  been  p'rivy  to  the  loam.  The  court  ruled,  that 
the  evidence  must  go  to  the  jury,  who  would  detennine  whether 
the  husband  authorized  the  wife  to  borrow  the  money,  or, 
having  knowledge  of  the  loan,  had  assented  to  it.  In  Free- 
stone V.  Biitdiei\  Lord  Abin(;er  said  :  "  If  it  appears  that  the 
wife  had  a  separate  estate,  and  the  trading  is  done  with,  and 
credit  given  to  her,  on  the  faith  of  that  separate  estate,  and 
not  to  the  husband ;  if  the  wife  was  dealing  in  fact,  not  as  the 
agent  of  the  husband,  but  in  her  own  right,  and  in  reference 
to  her  separate  estate,  and  the  credit  was  given  to  her,  and  not 
to  the  husband,  and  the  party  intended  to  charge  her,  and  not 
the  husband, — then  the  husband  is  not  liable  for  the  contracts 
so  made."  The  wife  had  a  separate  estate,  which  she  could 
charge  by  her  contracts  without  the  concurrence  of  the  hus- 
band. 

There  are  cases  in  this  country,  in  which  this  question  has 
been  considered.  In  Shelton  v.  Pendleton,  18  Coim.  417,  it 
was  held  that  the  liability  of  the  husband,  for  the  contracts  of 
the  wife,  was  by  reason  of  his  assent  to,  or  approval  of  them ; 
or,  because  the  law  of  marriage  imposes  on  him  the  duty  of 
supplying  her  with  necessaries;  but,  when  credit  is  given  the 
wife  alone,  all  presumption  of  a  contract,  binding  the  husband, 
was  repelled.  Tlie  facts  of  the  case  were,  that  the  wife  had 
employed  solicitors  to  prosecute  a  suit  for  divorce,  in  opposition 
to  the  wishes  and  interests  of  the  htisband.  In  Moore  v.  For- 
gartie,  2  Hill  (S.  C),  335,  the  husband  had  directed  the  wife 
not  to  contract  debts,  and  had  furnished  her  money ;  without 
liis  knowledge,  she  made  purchases  of  goods,  giving  her  own 
note  for  them ;  and  it  w^s  held,  the  husband  was  not  liable. 
In  Day  v.  Bunihara,  36  Verm.  39,  the  %vife  made  purchases 
of  necessaries  from  a  merchant,  requesting  him  not  to  call  on 
her  husl>and  for  payment,  and,  from  time  to  time,  she  made 
payments  on  the  account;  finally,  she  became  sick,  and  the 
Iiusband,  being  called  on  for  payment,  promised  that  he  would 
settle  the  account,  though   he  knew  nothing  about   it.     The 
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promise  was  lield  a  ratification  of  the  wife's  contract,  rendering 
the  husband  h'able.  In  our  own  case  of  J'enrsoti  i\  DarnutjUnu 
snpra^  the  wife  was  living;  separate  from  tlie  husband,  on  an 
insufficient  allowance,  and,  without  tlie  knowledge  of  tlie  hus- 
band, made  purchases  of  necessaries,  on  her  own  credit,  to 
which  he  never  assented. 

Tn  all  the  cases,,  in  which  the  husband  is  relieved  from  lia- 
bility for  necessaries,  because  jjurchased  by  the  wife  on  her  (»wn, 
and  to  the  exclusioti  of  his  credit,  there  will  be  found  the  ab- 
sence of  knowledge,  on  his  part,  of  the  contract  when  it  was 
made,  or  of  subsequent  assent  to,  and  ratification  of  it;  or. 
tliat  the  wife  had  a  separate  estate,  in  reference  to  which  the 
contract  was  made,  and  which  she  had  capacity  to  charge. 
The  facts  of  this  case  are,  that  the  debt  was  contracted  with 
the  full  knowledge  and  assent  of  the  husband,  many  of  the 
purcliases  being  made  on  orders  drawn  l)y  him.  From  the 
dealings  with  Millions  ^  Shields,  the  family  were  supplied, 
without  dissent  on  his  part;  and  ''the  law  will  not  presume'so 
much  ill "  of  him,  as  that  he  did  not  consent  to  be  bound  for 
the  food  and  raiment  which  were  supplied  wife  and  children, 
and  for  which  he  would  doubtless  have  ])aid,  ])r<»mpt]y  and 
cheerfully,  if  his  ability  had  been  ecpial  to  his  will.  It  was  not 
in  expectation  that  he  would  or  could  pay,  that  credit  was 
given.  But  the  facts  and  circumstances  create  a  common-law 
responsibility  upon  him  to  make  payment,  and  this  is  the  ele- 
ment of  the  liability  of  the  statutory  separate  estate.  Tiiie. 
the  accounts  were  all  kept  in  the  name  (»f,  and  against  Mrs. 
Gayle,  as  the  debtor.  That  is  a  circumstance  tending  to  show 
credit  was  extended  to  her  only.  It  is  no  more  than  a  circum- 
stance, capable  of  explanation  l)y  all  the  circumstances. — Vn- 
ford  V.  Iiouxt/'d^  29  Ala.  6.S4.  It  is  from  these  comltined  the 
real  nature  of  the  transaction  must  be  ascertained.  These  in- 
dicate, very  clearly,  that  husband  and  wife,  and  Millions  ^ 
Shields,  intended  the  making  of  a  contract  of  the  precise  char- 
acter which  the  statute  declares  a  charge  on  the  wifV's  statutory 
separate  estate.  The  notes  of  Mai-shall,  for  the  purchase- 
money  of  the  lands,  were  pro})erly  applied  in  payment  of  the 
debt,  a  charge  upon  the  statutory  separate  estate. 

The  result  is,  on  the  appeal  by  Marshall,  the  decree  of  the 
chancellor  is  reversed,  and  a  decree  here  rendered,  dismissing 
the  original  bill,  at  the  costs  of  the  appellee  as  administratrix 
de  horns  non^  in  this  court,  and  in  the  court  below.  The  cross- 
bill of  Marshall  must  be  dismissed  at  his  costs.  <  )n  the  appeal 
by  Anna  M.  (Tayle,  as  administratrix,  the  decree  must  be 
affirmed. 
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Goetter,  T^eil  &  Co.  *;.  Head  &  Co. 

Action  against  Partnenfshif^  on  Prmnissm^y  Note. 

1.  When  sivo7-n  plea  is  necessary. — In  an  action  against  two  or  more 
persons  as  late  partners,  founded  on  a  promissory  note  executed  in  the 
name  of  the  partnership,  the  fact  of  partnership  can  not  be  controverted 
without  a  sworn  plea  (Code,  §§  3035-36),  denying  the  execution  of 
the  note. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  broujjht  by  Goetter,  Weil  &  Co.,  suing  as 
partners,  against  J.  M.  Head,  Chabber  Head,  S.  A.  WiUiams, 
and  DeKalb  Williams,  "  late  partners  under  the  firm  name  and 
style  of  J.  M.  Head  &  Co. ; "  was  founded  on  a  promissory 
note  for  8134.16,  signed  by  said  J.  M.  Head  &  Co.  in  the  part- 
nership name,  dated  Xovember  7th,  1878,  and  payable  sixty 
days  after  date,  to  the  order  of  Goetter,  Weil  &  Co.,  at  the 
banking-house  of  Josiali  Morris  tfe  Co.  in  Montgomery;  and 
was  commenced  on  the  26th  February,  1879.  The  judgment 
entry  only  states  that,  "  by  reason  of  the  ruling  of  the  court, 
the  plaintiffs  took  a  non-suit ;"  but  the  bill  of  exceptions  recites 
that,  "  on  the  trial,  the  following  proceedings  were  had :  De- 
fendants pleaded,  in  short  by  consent,  along  with  the  general 
issue,  that  no  partnership  existed  between  the  defendants  under 
the  name  of  J.  M.  Head  &  Co. ;  but  said  plea  was  not  sworn 
to.  Plaintiffs  demurred  to  said  plea,  in  short  by  consent,  and 
moved  to  strike  it  from  the  files,  because  it  was  not  sworn  to. 
The  court  overruled  said  demurrer,  and  refused  to  strike  said 
plea  from  the  files  ;  holding  that  the  existence  of  the  partner- 
ship could  be  denied  without  a  sworn  plea,  and  that  the  burden, 
under  the  general  issue,  would  be  on  the  plaintiffs  to  establish 
the  copartnership."  The  plaintiffs  excepted  to  this  ruling,  and 
they  now  assign  it  as  error. 

Wm.  H.  Parks,  for  appellants. 

M.  N.  Carlisle,  contra. 

STONE,  J. — The  Circuit  Court  erred  in  allowing  the  defense 
relied  on  in  this  case  to  b6  made,  without  a  sworn  plea  denying 
the  execution  of  the  note. — Fowlkes  v.  £aldwi?i,  2  Ala.  705 ; 
Code  of  1876,  §§  3035-6. 

Reversed  and  remanded. 
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Collins  V*  Louisville  4&  Xashville  Rail- 
road Company. 

Srihmission  of  Pending  Cause  to  Arhitration. 

1.  When  appeal  lies  from  award. — When  a  pending  cause  is  submitted 
to  arbitration  ((Vie,  §  '.VAl),  the  award  of  the  ary)itrators  ean  not  be  re- 
vised on  writ  of  error  or  appeal,  until  it  has  })een  entereil  up  as  the  judg- 
inentof  the  court,  or  until  that  court  has  rendered  judgment  setting  aside 
the  award;  and  an  appeal  lies  from  the  judgment,  not  from  the  award. 

This  case  is  bronglit  up  on  a  certificate  of  appeal  granted  by 
the  clerk  of  the  Circuit  Court  of  Morgan,  but  the  record  does 
not  show  any  judgment  rendered  by  that  court,  and  the  cer- 
tificate states  that  the  ap))eal  is  taken  from  the  award  rendered 
by  arbitrators,  to  whom  was  submitted  a  cause  pending  in  that 
court. 

Clark,  Wert  tfc  Wekt,  for  appellant. 

BKICKELL,  C.  J. — This  appeal  is  prosecuted  from  the 
award  of  arbitrators,  to  whom  the  parties  to  a  pending  suit 
submitted  the  matters  in  controversy  for  decision.  The  record 
does  not  show  that  the  award  has  been  entered  as  the  judgment 
of  the  court  in  which  the  suit  was,  and,  so  far  as  we  are  now 
informed,  is  yet  pending.  In  the  absence  of  a  statute  authoriz- 
ing it,  an  appeal,  writ  of  error,  or  other  revisory  remedy,  will 
not  lie  to  any  court  from  the  award  of  arbitrators.  The  award 
may  be  impeached  and  vacated,  whenever  the  party  in  whose 
favor  it  is  rendered  relies  upon,  or  seeks  its  enforcement,  if 
fraud,  partiality,  or  corruption  can  be  imputed  to  the  arbitra- 
tors; or  if  they  transcend  the  submission ;  or  if  it  is  wanting  in 
the  elements  of  finality  and  conclusiveness,  not  determining  the 
matters  embraced  in  the  submission.  These  are  incpiiries  which 
can  become  the  subject  of  contestation  in  the  courts,  only  when 
the  award  is  pleaded  as  the  cause  of  action,  or  as  matter  of  de- 
fense. 

The  statute  (Code  of  1876,  §  3547)  authorizes  the  courts  of 
primary  jurisdiction  to  enter,  under  certain  circumstances,  the 
award  of  arbitrators,  as  the  judgment  or  decree  of  the  court, 
and  implies  and  involves  the  power  of  the  court  to  set  aside  the 
award;  and,  eniploying  the  language  of  the  statute,  "from  the 
judgment  or  decree  so  entered  up,  or  from  the  judgment  set- 
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ting  aside  the  aM'ard,  an  appeal  shall  lie,  as  in  other  cases."  It 
is  from  the  decree  or  judgment  of  the  court,  entering  the  award 
as  its  judgment,  or  setting  the  award  aside,  an  appeal  is  given, 
and  not  from  the  award  itself.  Until  the  award  is  entered  as 
the  judgment  of  the  Circuit  Court,  it  does  not  dispose  of  the 
cause  therein  pending — it  is  not  of  injury  to  the  appellant.  The 
statute  gives  an  appeal  from  that  judgment,  and  not  from  the 
award.  Until  the  judgment  is  entered,  the  award  is  merely 
matter  which  may  or  not  become  of  injury  to  the  party  against 
whom  it  is  rendered. 

The  court  is  without  jurisdiction  of  this  appeal,  and  it  must 
be  dismissed. 


Orimball  v.  Cruse. 

Bill   in   Equity   hy    Trustee,   asking   Instructions',   Decretal 
Orders  for  Alloioance  of  Counsel  Fees  and  Coinpensation. 

1.  Allowance  of  counsel  fees  to  trustee. — A  trustee  by  appointment  for 
a  married  woman,  to  whose  property,  on  her  death  intestate,  conflicting 
claims  are  asserted  by  her  surviving  husband,  her  administrator,  and 
her  brothers  and  sisters,  nuiy  properly  file  a  bill  in  equity,  asking  a  judi- 
cial construction  of  the  will  creating  the  trust,  and  the  directions  of  the 
court  as  to  the  proper  persons  to  whom  he  shall  deliver  the  property  ; 
but,  in  such  suit,  he  is  merely  a  stakeholder,  of  whom  strict  neutrality 
and  indifference  are  required,  not  advocating  or  espousing  the  cause  of 
any  one  of  the  claimants ;  and  while  he  is  entitled  to  an  allowance  for 
reasonable  counsel  fees,  for  services  rendered  in  instituting  and  prosecut- 
ing such  suit,  this  being  a  proper  charg-e  on  the  trust  fund,  his  counsel 
can  not  represent  the  interest  of  any  of  the  rival  claimants,  and  charge 
the  trustee  or  the  trust  estate  on  account  of  such  additional  services. 

2.  Compensation  of  trustee  ;  when  aUov:ed  for  extra  services. — The  gen- 
eral management,  preservation,  and  investment  of  the  trust  funds,  and 
the  making  of  reports  and  settlements,  are  among  the  ordinary  duties  of 
a  trustee,  for  which  he  can  not  claim  extra  compensation;  and  there  is 
no  greater  reason  for  increasing  his  compensation,  because  a  particular  in- 
vestment has  developed  unusual  profits,  than  there  would  be  for  dimin- 
ishing it  if  the  investment  had  proved  unprofitable ;  but,  if  it  becomes 
necessary  for  the  trustee  to  file  a  bill  in  ecjuity  to  settle  the  rights  of  dif- 
ferent claimants  of  the  trust  property,  and  extra  labor  is  thereby  cast  on 
him,  he  should  have  a  reasonable  allowance  for  such  extra  labor. 

3.  Apportionment  of  allowance  for  costs  and  compensation . — When  the 
trust  estate  involved  in  the  litigation  consists  of  both  real  and  pei"sonal 
property,  the  former  descending  to  the  heirs  at  law,  and  the  latter  de- 
volving on  the  personal  representative,  whatever  allosvance  is  made  to 
the  trustee,  for  counsel  fees  and  compensation,  should  be  apportioned 
between  the  two  fun^ls,  or  kinds  of  property. 

4.  Attorney's  fees  for  services  rendered  in  litigation  about  trust  estate  ; 
v-hen  chargeable  against  trust  fund. — The  principle  which  governs  in  the 
case  of  a  creditors'  bill,  or  other  bill  of  similar  character,  and  which  re- 
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quires  that  all  personw  who  come  in  and  i>artake  of  the  fruits  of  the  liti- 
gation shall  contribute  to  the  costs  and  (expenses,  inchidin}?  reasonable 
counsel  fees,  has  no  ai)plicatitjn  to  a  l>ill  liled  by  a  trustee,  asking:  a  jmii- 
cial  construction  of  the  will  creatinjr  the  trust,  and  instructions  as  to  tlu^ 
ritrhts  of  the  rival  claimants;  and  there  is  no  principle  of  law  or  eiiuity, 
which  authorizes  the  court,  under  sucii  a  bill,  to  charjie  either  the  trust 
funds,  or  the  interest  therein  of  any  of  the  .-uccessful  parties,  with  rea- 
sonal)Ie  counsel  fees  for  services  rendert-d  uniler  a  relain»-r  liy  oth«'r  par- 
ties having  similar  or  identical  interests. 

Ai'i'KAL  from  the  Clianoery  Court  of  Madisftn. 

Heard  before  the  IIoii.  X.  S,  (tk.viia>f. 

This  is  a  l)raiK'h  of  the  case  of  Grhnhall  v.  Putton,  reported 
ill  this  vohinie.  The  original  bill  in  the  cause  was  tiled  on  the 
Sth  December,  1877,  by  Samuel  R.  Cruse,  as  trustee  of  the 
estate  of  Mrs.  Kate  (Triml)all.  deceased,  held  l)y  her  under  the 
provisions  of  the  will  of  her  deceased  father,  ])r.  David  Moore, 
against  her  surviving  husl)and,  John  Grimball,  who  had  taken 
out  letters  of  administration  on  her  e.<tate  in  the  proper  court 
in  New  York  city,  where  she  died ;  and  against  John  L.  Rison, 
as  administrator  of  her  estate  by  appointment  of  the  Probate 
Court  of  Madison,  Samuel  II.  Moore  and  others,  her  surviving 
brothers  and  sisters,  who  claimed  the  proj)erty  under  the  pro- 
visions of  the  will,  Mrs.  (irimball  having  died  intestate,  and 
without  children.  The  object  of  the  bill  was  to  obtain  a  judi- 
cial construction  of  the  testator's  will,  and  instructions  to  the 
trustee  as  to  the  rights  of  the  respective  claimants  of  the  prop- 
erty. The  report  of  the  case  shows  the*})rinci))al  nuitters  in  con- 
troversy between  the  parties,  and  the  decision  of  this  court 
as  to  their  res})ectivt'  rights.  The  present  appeal  brings  up  for 
revision  the  rulings  of  chancellor  under  a  decivtal  order  iiiadu 
in  January,  ISSl,  after  the  opinion  of  this  court  on  the  former 
a})peal  was  delivered,  and  relates  to  the  allowance  of  compen- 
sation aiui  counsel  fees  to  the  trustee,  and  of  compensation  to 
Humes  ct  (Gordon  and  Walker  A:  Sh6lby,  solicitors  in  the  cause. 
On  the  coming  in  of  the  special  register's  report  under  this  or- 
der, to  which  exceptions  were  reserved  l)y  several  of  the  jtar- 
ties,  the  chancellor  rendered  a  de<'ree  allowing  Humes  iV  (ior- 
don,  as  solicitors  of  the  trustee,  the  sum  of  s;-;,,Mio;  To  Humes 
4'  Gordon  and  Walker  A:  Shelby.  s-l-,()0(i,  or  s:>,(MM»  to  each 
firm,  "  as  reasonable  compensation  for  their  services  as  solicit<^rs 
of  all  the  parties  defendants  (except  John  (irimball  i:"  and 
^6.000  to  the  trustee,  as  extra  compensation  for  his  services,  in 
addition  to  his  annual  salary  of  s1,(»(M).  From  this  decree  an 
appeal  is  now  taken  by  (irimball  and  Samuel  II.  Moore.  There 
is  no  as.sigmnent  of  errors  on  the  transcript,  as  it  has  come  to 
the  hands  of  the  reporter. 

D.  P.  Lkwis,  and  R.  P>.  Tt  mstaf.!.,  for  ai)i  ellaiits.— 1.  The 


536  SUPEEME  COUET  [Dec.  Term, 

[Grimball  v.  Cruse.] 

chancellor  erred  in  the  allowance  of  §6,000  to  the  trustee,  as 
extra  compensation,  or  compensation  for  extra  services.  It  is 
shown  that  the  trustee  accepted  the  position  at  an  agreed  an- 
nual salary  of  S  1,000 ;  that  he  has  always  charged  himself  with 
this  amount  as  salary,  in  his  accounts  passed  and  approved  by 
the  court ;  and  if  he  ever  expressed  any  dissatisfaction  with  the 
amount,  or  complaimed  of  any  extra  labor  devolved  upon  him, 
the  record  does  not  show  it.  An  agreement  for  a  stipulated 
compensation  precludes  a  greater  allowance. — 2  White  &  Tu- 
dor's  Lead.  Cases  in  Equity,  4th  Amer.  ed.,  599-600 ;  3  Porter, 
124 ;  1  Johns.  Ch.  529.  The  agreement  was  not  terminated 
by  tiie  death  of  Mrs.  Grimball ;  and  if  it  were,  it  has  been  rat- 
ified and  confirmed  since  her  death,  and  the  parties  in  interest 
having  continued  to  act  under  it,  it  has  become  conclusive  on 
them. — DePeyster  v.  Ferrers^  11  Paige,  13  ;  Ross  v.  Hardhiy 
79  N.  Y.  92;  Huntingdon  v.  Claflhu  38  N.  Y.  182.  If  the 
trustee  was  dissatisfied  with  his  agreed  compensation,  he  could 
at  any  time  have  resigned ;  and  if  he  had  expressed  his  dissatis- 
faction, the  beneficiaries  of  the  trust  would  have  had  an  oppor- 
tunity to  agree  to  an  increase,  or  to  employ  some  other  person. 
Besides,  under  the  evidence  adduced,  $1,000  per  annum  was 
ample  compensation.  Nor  were  any  extra  services  performed 
by  the  trustee. — Allen  v.  Martin^  36  Ala.  580 ;  Jlolman  v. 
■Sims,  39  Ala.  712.  Most  of  the  investments  were  made  by 
consent  of  the  parties,  and  under  the  orders  of  the  court  ;  and 
if  any  of  them  have  proved  very  pi-ofitable,  as  is  claimed  of 
the  railroad  bonds,  it  must  be  remembered  that  this  is  a  very 
fluctuating  investment,  and  the  apparent  profit  of  to-day  may 
prove  a  loss  to-morrow.  If  the  trustee  were  held  accountable 
for  legal  interest  on  the  funds  in  his  hands,  and  annual  invest- 
ments thereof,  the  fund  would  have  accumulated  at  least  as 
much  as  it  appears  to  have  done  from  the  investments  in  bonds, 
■tfcc.  And  the  general  principle  applies  in  all  such  cases,  "  that 
•care  should  be  taken  in  fixing  the  amount  [of  compensation], 
that  trusts  of  this  character  should  not  become  money-making 
occupations." — Gould  v.  Hayes,  25  Ala.  432. 

2.  The  chancellor  erred,  also,  in  the  allowance  of  §3,500  to 
Humes  tfe  Gordon,  as  the  solicitors  of  the  complainant.  It  is 
shown  that  they  filed  the  bill,  at  a  stipulated  fee  of  $500,  as 
fixed  by  agreement  between  them  and  the  trustee ;  and  Cruse 
testifies  as  to  this,  "  My  understanding  of  the  contract  with 
them  was,  that  they  were  bound  to  attend  to  the  case  through 
for  the  8500."  It  is  shown,  also,  that  in  addition  to  the  §500, 
they  have  received  from  the  trustee  over  §2,400  in  this  case. 
An  attorney  or  solicitor  can  not  recover  greater  compensation 
than  he  agreed  to  receive,  though  his  services  were  worth  more  ; 
nor  can  he  lawfully  contract  with  his  client,  while  the  relation 
Vol.  lxx. 
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between  them  continues,  for  an  increase  of  compensation. 
Coopujood  V.  Wallace^  12  Ala.  790  ;  Lecatt  ,v.  Sallee^  3  I'orter, 
110,  and  cases  cited;  Walmseu  v.  Booth,  2  Atk.  29 ;  Newman 
V.  Payne,  2  Vesey,  200 ;  OlSiam  v.  Hand,  2  Vesey,  senior, 
259;  Montesque  v.  Lands,  IS  Yesey,  S12.  The  law  refusing 
to  raise  an  implied  premise  to  pay  greater  compensation  than 
agreed,  and  prohibitino^  an  express  contract  to  that  effect,  on 
wliat  principle  can  a  court  of  e(iuity  adopt  a  different  rule?  A 
trustee  is  simply  indenmified  and  reimbursed  for  reasonable 
counsel  fees  which  he  has  paid  or  incurred,  as  a  part  of  his 
costs  and  expenses. — Dmiymng  v.  Marshall,  37  X.  \  .  38S,  and 
cases  cited.  Here,  the  trustee's  expenditures  for  counsel  fees 
have  already  been  passed  and  approved  by  the  court,  and  he  has 
been  fully  indemnified.  His  duties,  and  the  duties  of  his 
solicitors,  under  the  bill  filed  by  him,  were  very  simple,  and  the 
$500  was  full  coui])ensation.  If  his  solicitors  went  beyond  their 
duty  under  his  retainer,  and  rendered  professional  services  for 
any  of  the  rival  claimants  brought  before  the  court,  that  is  not 
a  })roper  charge  figainst  either  the  trustee  or  the  trust  property. 
3.  The  chancellor  erred,  abo,  in  the  allowance  of  84.000  to 
Humes  tfc  Gordon  and  Walker  t^- Shelby,  "for  services  rendered 
as  solicitors  for  all  the  parties  defendant  except  Grimball." 
These  solicitors  represented  different  defendants,  by  express 
contract  with  each,  and  nmst  look  to  their  respective  clients  for 
payment.  Neither  of  them  represented  Samuel  II.  Moore,  who 
filed  his  own  answer,  as  he  had  a  constitutional  right  to  do:  nor 
did  either  of  them  represent  Grimball,  who  had  his  own  solicitors, 
or  Rison,  the  resident  administrator.  To  charge  this  allowance 
against  the  tnist  property,  would  make  Samuel  H.  Moore  ])ay 
for  services  rendered  by  attorneys  whom  he  never  em])loyed. 
and  thus  deny  liim  the  constitutional  right  of  acting  as  his  own 
counsel ;  and  would  impose  a  similar  charge  on  Grimltall,  if  he 
should  be  held  entitled  to  the  pei*sonal  proi)erty  or  a  part  thereof, 
for  services  rendered  in  resisting  his  claims.  A  court  of  efjuity 
can  not  thus  interfere  with  the  absolute  right  of  adult  parties 
to  make  their  own  contracts,  and  enforce  liabilities  against  them 
in  invituni  under  the  form  of  a  reference. 

"Watts  &  Sons,  contra. — 1.  It  was  the  right  and  duty  of 
the  trustee  to  file  the  bill  in  this  case,  and  his  reasonable  attor- 
ney's fees  for  services  rendered  during  the  litigation  are  a  ])roper 
charge  on  the  trust  estate. — Rogers  r.  7iV«.-.s,  4  John.  Ch.  r.oS  ; 
Fahele  v.  Fahele,  1  John.  Gh.  45;  Morrdl  r.  Ih'chg,  1  John. 
Ch.  156;  InreFAdys  117//,  33  X.  J.Ecj.  57^:  Perry  on  Trust.s. 
§§  891,  894,  903.  918.  When  the  true  construction  of  a  will  is 
doubtful,  so  that  two  or  more  persons  may  fairly  make  adverse 
.claims  to  the  same  fund,  either  may  resort  to  a  court  of  equity 
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for  an  interpretation  ;  and  though  his  claim  may  be  pronounced 
invalid,  he  mav  be  .allowed  his  costs  and  reasonable  counsel  fees 
out  of  the  fund.— iVW«  Adm'r  v.  Miller,  31  N.  J.  Eq.  238. 

2.  Whenever  a  trust  fund  is  in  the  hands  of  a  court  of 
equity,  or  under  its  control,  any  person  having  an  equitable 
claim  to  any  part  of  it,  or  an  equitable  charge  or  lien  upon  it, 
may  petition  tlie  court  to  have  his  claim  or  lien  satisfied  l>efore 
the  fund  is  withdrawn  ;  and  the  court  Tias  power  to  adjust  the 
rights  of  all  such  persons,  and  make  orders  and  decrees  in  ref- 
erence to  the  fund,  which  will  bind  all  the  parties  before  the 
court. — Colt  V.  Barnes,  64  Ala.  108  ;  Ex  imrte  Plitt,  2  Wal- 
lace, jr.,  455-79,  where  all  the  points  presented  in  this  case 
were  discussed  and  decided.  For  services  rendered  in  the  mat- 
ter of  a  trust  fund  in  the  custody  of  the  court,  attorneys  and 
solicitors  are  regarded  as  equitable  assignees  of  a  part  interest, 
and  their  rights  are  protected  by  the  coni-t. — Authorities  above 
cited;  also,  Warjield  v.  Camjjbell,  38  Ala.  527,  534;  Ex  jparte 
Lehman,  Durr  <£•  Co.,  59  Ala.  631 ;  Hunt  v.  McClanahan,  1 
Heiskell,  503;  Brown  v.  Bigley,  3  Tenn.  Ch.  618;  Cox  v. 
McPherson,  6  Otto,  404. 

3.  Under  these  authorities,  applied  to  this  case,  the  only 
question  is  as  to  the  reasonableness  of  the  allowances  made  ;  and 
this  is  to  be  decided  by  an  examination  of  the  evidence  shown 
by  the  record,  op  which  the  chancellor  founded  his  conclusions. 
The  8500  paid  by  the  trustee  to  Humes  tt:  Gordon  was  intended 
as  a  retainer  for  the  tiling  of  the  bill,  and  was  expressied  in  the 
receipt  to  be  "on  account  of  our  [their]  fees  as  his  attorneys  in 
said  trust  matter."  The  value  of  the  services  rendered  for  the 
trust  estate,  outside  of  this  retainer,  is  abundantly  proved ;  and 
all  the  parties  who  reaped  the  benefit  of  those  services,  though 
not  parties  to  the  retainer,  should  contribute-  to  the  expense. 
When  Cruse  assumed  the  duties  of  the  trust,  it  was  expected  to 
continue  but  a  few  months.  The  extraordinary  services  grow- 
ing out  of  Mrs,  Grimball's  death,  the  complications  of  the  trust, 
and  this  protracted  litigation,  were  not  anticipated,  and  were 
not  provided  for ;  and  he  continued  to  act  as  trustee,  on  the  as- 
surance of  his  solicitors,  "  that  it  was  customary  for  the  courts 
to  allow  a  reasonable  compensation."  The  trust  itself  ceased  on 
the  death  of  Mrs.  Grimball,  and  the  trustee's  engagement 
necessarily  terminated  with  it ;  and  there  being  no  express  con- 
tract between  the  parties,  it  is  for  the  court  to  determine  what 
is  a  reasonable  compensation.  The  services  were  all  performed 
under  the  eye  of  court,  and  the  nature  of  those  services,  as  well 
as  the  unusual  profits  which  the  trust  estate  has  derived  from 
them,  are  matters  of  record  in  the  cause. 

STONE,  J. — Grimball  and  Moore  severally  filed  exceptions^ 
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in  some  of  which  Rison,  the  administrator,  Joined.  Tliev  also 
moved  to  vacate  and  set  aside  certain  parts  of  the  decretal  order 
of  reference.  The  assignments  of  error  here  (juestion  the  cor- 
rectness of  certain  parts  of  tiie  decretal  order,  the  findings  of 
the  special  register,  and  tliB  final  decree  of  the  chancellor  on 
the  register's  report.  They  are  all  redncihle  to  three  snhjects 
of  in(juirj,  and  what  we  have  to  say  will  be  confined  to  those 
three  subjects. 

In  the  condition  in  which  Mrs.  (irrimball's  estate  was  left  at 
her  death,  and  the  conflicting  claims  asserted  to  her  property  by 
her  administrator,  Rison,  her  husband,  Grimball,  and  her  next 
of  kin,  it  was  not  only  the  privilege,  but  the  duty  of  the  trustee, 
to  obtain  a  judicial  construction  of  Dr.  Moore's  will,  and  direc- 
tions as  to  the  proper  administration  and  disposition  of  the  trust 
property  in  his  hands.  I  lis  relation  to  the  ])roperty  was  that 
of  an  indifferent  stakeholder,  solicitous,  not  that  one  party  or 
the  other  should  succeed  to  the  owneiship,  but  that  in  the  set- 
tlement of  the  trust  the  property  and  funds  should  j)ass  into 
the  right  hands.  It  therefore  l)ecame  his  duty  to  tile  a  bill,  in- 
forming the  court  of  the  facts  out  of  whicli  the  doubt  and  con- 
test arose,  the  rival  claimants,  and  asking  the  court  to  interpret 
the  will,  under  whose  j)rovisions  the  j^n^perty  was  held,  and  to 
direct  him  to  whom  he  must  surrender  the  subje(tt-matter  of 
the  trust.  In  this  it  was  his  duty  to  act  in  good  faith,  so  pre- 
senting the  facts  of  the  case,  as  that  each  rival  claimant  should 
have  tlie  opportunity  of  having  his  claim  properly  considered. 
It  was  neither  his  duty,  nor  his  right,  to  esjmuse  the  cause  of 
one  claimant,  to  the  prejudice  of  another.  Stern  neutrality  was 
his  duty,  and  e(]ual  indifference  to  the  success  of  either  claim- 
ant. As  we  have  said,  his  only  ])ermissible  interest  and  solicitude 
were,  that  the  (piestions  should  l)e  properly  presented  before  the 
proper  court,  so  that  justice  should  be  administ^'red  according 
to  law,  and  to  the  rights  of  the  several  j)arties.  To  the  extent 
of  properly  presenting  the  (questions  of  doubt  and  controvesy 
before  the  court,  and  of  having  them  properly  represented  there, 
or  before  any  tribunal  to  which  the  controversy  presented  by 
his  bill  might  be  carried,  he  is  entitled  t(t  credit  for  proper 
counsel  fees,  incurred  andex]>ended  by  him.  This  is  legitimate 
expense  of  the  administration  of  the  trust,  and  a  proper  charge 
on  the  trust  fund. — Plnchwd  v.  Pinckartf.  '24  Ala.  25<»;  liar- 
?7.y  V.  Pafkef'y  41  Ala.  r)(t4  ;  Mundin  r.  Bailoj,  at  present  term  ; 
Roaers  v.  Poss^   1  Johns.  i)\\.  608. 

If  counsel  in  this  case  went  beyond  the  line  marked  out 
above,  and  became  the  advocates  of  one  of  the  several  claim- 
ants, ajjainst  the  asserted  rij^ht  of  some  other  claimant,  to  that 
extent  they  were  not  counsel  of  the  trustee,  and.  for  such 
services,  would  have  no  proper  charge  against  the  trustee  or 
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the  trust  fund.  But  let  not  this  he  misunderstood.  In  obtain- 
ing a  construction  of  Dr.  Moore's  wall,  the  necessities  of  ad- 
vocacy would  impel  counsel  to  the  attempted  maintenance  of 
an  interpretation,  which,  in  the  very  nature  of  things,  would 
benefit  one  claimant  more  than  another.  Such  service  is  in 
the  interest  of  truth  and  the  right,  is  within  the  province  and 
duty  of  a  faithful  trustee ;  and  if  the  service  be  rendered  in 
promotion  of  the  tnistee's  duty  of  fidelity  to  the  trust,  and  not 
in  the  interest  of  one  of  the  rival  claimants,  then  such  service 
should  be  paid  for  out  of  the  trust  fund. 

Under  the  principles  above  declared,  Humes  &  Gordon,  un- 
der their  stipulated  fee  of  five  hundred  dollars,  were  bound  to 
conduct  the  case  of  the  bill  filed  by  them  to  a  final  decree  in 
the  Chancery  Court.  It  can  not  be  regarded  as  compensation 
to  them  for  their  services  in  resisting,  in  the  several  courts,  the 
attempt  of  Grimball  to  remove  the  cause  into  the  Circuit  Court 
of  the  United  States,  or  the  appeal  of  the  original  cause  to 
this  court,  so  far  as  that  appeal  involved  the  interests  and  duty 
of  the  trustee,  nor  for  services  rendered  Cruse  in  making  his 
several  settlements  as  trustee.  IS^either  can  it  embrace  services 
rendered  in  other  matters,  not  growing  out  of  that  suit,  if  there 
were  such  other  services  rendered.  All  of  the  above  are  proper 
charges  against  the  whole  trust  fund,  and  should  be  assessed 
pro  rata  against  the  two  funds — the  landed  interests,  including 
their  rents  and  profits,  and  the  personal  estate,  including  its 
accumulations.  This,  because  the  real  estate  goes  to  the  brothers 
and  sister,  as  heirs  at  law,  and  the  personal  estate  goes  to  the 
peri^onal  representative. 

2.  It  is  one  of  the  uncontro verted  facts  in  this  case,  that 
Oruse  undertook  the  trust  at  an  agreed  salary  of  one  thousand 
dollars  per  annum.  In  making  his  several  settlements  as 
trustee  since  t^e  death  of  Mrs.  Grimball,  he  has  claimed,  and 
had  allowed  to  him,  as  "salary,  $1,000."  He  now  claims  an 
allowance,  for  extra  services,  since  the  death  of  Mrs.  Grimball, 
of  fifteen  hundred  dollars  /;«?/•  annum.,  aggregating  six  thousand 
dollars,  as  extra  compensation.  The  register  reported  five 
hundred  dollars  a  year  as  extra  compensation,  making  two 
thousand  dollars  for  the  four  years ;  and  the  chancellor  in- 
creased it  to  six  thousand,  and  so  decreed.  It  is  claimed,  in 
vindication  of  this  extra  compensation,  that  the  trustee  man- 
aged the  trust  with  great  skill  and  success,  adding  greatly  to 
the  security  and  value  of  the  trust  estate  in  his  hands.  This 
can  not  be  rightfully  claimed  as  extra  service.  These  precise 
services  the  law  expects  and  requires  of  a  trustee ;  and,  in 
their  performance,  he  simply  does  his  duty.  Acting  in  good 
faith,  and  with  reasonable  diligence,  he  is  not  held  an  insurer 
that  every  investment  he  may  make  will,  in  the  light  of  after 
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experience,  prove  tlie  most  protital)le  that  could  liave  l>ee» 
made.  All  men  are  liable  to  err,  and,  in  these  days  of  com- 
mercial "rings"  and  "corners,"  the  best  devised  investments 
are  subject  to  fluctuations,  which  the  most  sagacious  can  neither 
prevent  nor  foresee.  Hence  it  is  that,  when  a  trustee,  acting 
within  the  sphere  of  his  discretionary  authority,  brings  to  the 
service  good  faith  and  reasonable  diligence,  he  is  not  held 
responsible  for  accidental  mistakes,  or  Utr  the  miscarriage  of 
an  occasional  investment. —  Gould  v.  ILif/e-s,  li)  Ala.  438;  ilen- 
dermm  v.  Si7nimms,  33  Ala.  291 ;  Ly(ni  /\  Jum-ue,  00  Ala.  468. 
So,  if  by  some  freak  of  trade,  or  manipulation  of  capital,  an 
investment  should  develop  unusual  profits,  we  can  perceive  no 
greater  reason  for  increasing  the  comj)ensation  in  such  case, 
than  would  exist  for  diminishing  it  in  the  case  flrst  above  su}>- 
posed.  This  principle  will  apply  to  the  general  management, 
preservation  and  investment  of  the  funds,  and  to  the  ihaking 
of  reports  and  settlements.  If  extra  labor  was  cast  on  the 
trustee,  by  virtue  of  the  litigation,  which  we  have  seen  he  was 
justified  in  inaugurating  (and  we  think  there  was),  then  a  reason- 
able allowance  should  be  made  to  the  trustee  for  this  extra 
labor.  Whatever  salary,  commissions,  or  compensation  may 
be  allowed  the  trustee,  for  reasons  stated  above,  should  be 
assessed  j^i/'o  rata  upon  the  two  funds,  as  directed  above  in  ref- 
erence to  attorney's  fees, 

4.  The  remaining  (piestion  is  one  of  first  imj)ression  in  this 
court.  Under  the  provisions  of  Dr.  Moore's  will,  the  common 
source  of  title  to  the  property  in  controversy.  se\eral  shades  of 
claim  were  asserted.  Dr.  Moore  left  surviving  him  four  chil- 
dren, Mrs.  Grimball  being  one  of  them.  x\fter  she  reached 
the  age  of  twenty-one  years,  she  married  Mr.  Grimball,  who 
was  a  resident  of  the  State  and  city  of  New  York.  He  and 
liis  wife  continued  to  reside  there,  until  her  death  without 
issue,  only  a  few  months  after  her  marriage.  She  died  intestate. 
Grimball,  the  husband,  took  out  administration  upon  her  estate 
in  the  State  and  city  of  New  York,  her  domicile  at  the  time 
of  her  death.  The  ])roperty  in  controversy  was  devised  and 
bequeathed  to  her  by  her  father's  will,  with  certain  trusts  and 
limitations,  some  of  tl^em  not  very  clearly  or  fully  expressed. 
This  property,  at  and  before  her  marriage,  was  in  the  hands  of 
Cruse  as  trustee,  and  so  continued  in  his  hands,  all  being  in 
Alabama,  at  the  time  of  her  death.  She  left  surviving  her 
two  brothers,  David  and  Samuel  !Moore,  and  a  sister.  Mrs. 
Rhett.  Risen  became  administrator  of  her  estate  in  Alabama. 
The   rival   claims   to  her  property  took    the  following  forms: 

Her  brothers  and  sister  claimed  that,  under  the  will  of  Dr. 
Moore,  Mrs.  Grimball  took  no  interest  in  the  an'pu^  of  the 
property  she  acquired  thereunder,  but  only  the  rents,  income 
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and  profits,  which  should  accrue  during  her  life,  with  remainder 
to  her  children,  if  she  left  any ;  and  in  default  thereof,  then, 
bv  reversion,  to  the  estate  of  Dr.  Moore,  to  be  divided  and 
distributed  as  of  his  estate ;  in  other  words,  that  only  the 
usufruct  was  given  to  Mrs.  Grimball,  with  a  disposition  of  the 
fee,  or  absolute  title,  contingent  on  her  leaving  cliildren ;  and 
the  contingency  failing,  tlie  residue  of  the  title  to  fairi)ack 
into  Dr.  Moore's  estate,  to  be  divided  and  distributed  as  of  his 
estate.  In  a  modified  form,  they  contended  that,  if  not  sus- 
tained in  the  construction  claimed  above,  they  were  at  all  events 
entitled  to  the  real  estate  as  next  of  kin  and  heirs  at  law  of 
Mrs.  Grimball,  whose  estate  was  equitable,  excluding  the  marital 
rights  of  the  husl)and. 

For  Mr.  Grimball  it  was  contended  that,  inasmuch  as  Mrs. 
Grimball  died  intestate,  and  a  resident  of  New  York,  the  suc- 
cession to  her  personal  estate  was  controlled  by  the  laws  of 
.  Xew  York ;  that  under  those  laws,  the  husband  is  entitled  to 
have  the  administration  of  his  wife's  estate;  that  by  due  ap- 
pointment he  had  become  and  was  the  domiciliary  adminis- 
trator of  her  estate,  and  was  therefore  entitled  to  her  personal 
assets ;  that,  being  authorized  to  demand  and  recover  her  per- 
sonal assets,  she  dying  without  issne,  no  one  could  assert  a  par- 
amount right  to  them,  and  the  law  converted  this  i-ight  of 
possession  in  him  into  an  absolute  titl^,  because  no  one  could 
recover  them  from  him.  Part  of  this  claim  rested  on  the 
contention,  that  under  Dr.  Moore's  will  the  title  of  Mrs.  Grim- 
ball was  a  fee  in  the  lands,  and  an  absolute  title  to  the  person- 
alty, to  be  cut  down  to  a  life-estate  in  the  event  she  left  issue ; 
and  that,  dying  without  such  issue,  the  absolute  right  to  the 
property  remained  in  her  estate.  It  was  also  contended  for 
Mr.  Grimball.  that  he  was  entitled  to  a  life-estate  in  the  lands, 
of  which  his  wife  died  seized.  For  Mr.  Rison,  the  adminis- 
trator, it  was  contended,  that  he,  as  the  resident  administrator, 
was  entitled  to  the  personal  assets,  for  purposes  of  administra- 
tion. This  claim,  pro  tanto,  harmonized  with  the  contention 
of  Mr.  Grimball,  that  his  wife  had  died  the  absolute  owner  of 
the  property.  All  these  questions  were  raised,  and  discussed 
with  great  ability  and  research,  in  the  t^ial  of  the  cause  made 
by  the  bill,  which  was  filed  by  Cruse,  to  obtain  a  construction 
of  the  will  of  Dr.  Moore,  and  for  directions. 

In  the  preparation  and  trial  of  this  cause,  Cruse,  the  trustee, 
was  represented  by  Humes  &  Gordon.  David  Moore  first,  and 
Harris,  his  guardian,  after  the  said  David  had  been  adjudged 
no7i  Gomjyos^  also  employed  Humes  tt  Gordon  to  represent  his 
interests  in  the  trial  of  said  issues.  Walker  &  Shelbv  were  em- 
ployed by  Mrs.  Rhett,  to  represent  her  interests  in  the  same  is- 
sues. Samuel  Moore  had  no  counsel,  but,  aided  by  the  advice 
Vol.  lxx. 
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of  a  professional  friend,  filed  his  own  pk'adin<js.  1 1  is  interests 
were  identical  with  tho.se  of  David  Moore  and  Mrs.  Rhett.  Mr. 
Grimball  had  counsel  of  his  own,  but  no  question  about  their 
compensation  is  raised  before  us.  The  stake  was  relatively 
large,  and,  as  we  have  said,  the  questions  were  discussed  with 
great  zeal  and  ability.  The  decision  of  this  court  met  no  one's 
wishes,  excej)t,  perhaps,  those  of  ^Ir,  Iii.son.-^8ee  GrunhaU  r. 
Pattori,  at  present  term.  The  lands  were  decreed  to  ^Irs. 
Grim])airs  t>rothers  and  sister,  and  the  personal  assets  to  Mr. 
Rison,  her  administrator.  To  whom  the  personal  |)roperty 
should  be  distributed,  after  passing  through  administration, 
was  a  question  not  properly  before  the"  court,  and  it  was  not  de- 
cided. 

In  January,  1881,  in  response  to  a  motion  therefor,  the  chan- 
cellor made  a  decretal  order,  and,  among  other  things.  "  ordered 
and  decreed,  that  it  be,  and  is  hereby,  referred  to  Robert  11. 
Wilson,  as  special  register  in  this  case,  to  ascertain  and  report, 
as  soon  as  practical)le,  what  would  l)e  a  reasonable  compensation 
to  Messrs.  Humes  ife  Gordon  and  AValkertfc  Shelby  for  services 
aa  solicitors  of  all  the  parties  defendants  in  thi.-  cause  (excei)t 
John  Grimball),  in  such  ])art  of  sard  cause  as  has  been  finally 
disposed  of  by  the  Supreme  Court."  The  questions  disjxtsed 
of  by  this  court  were  the  interpretation  of  Dr.  Moore's  will,  the 
order  that  the  lands  be  surrendered  to  the  bi'others  and  sisters, 
heirs  at  law,  and  that  the  personal  property  be  turned  over  to 
Risen,  the  administrator.  The  special  register  reported,  "that 
the  real  estate  is  of  the  value  of  thirty  thousand  dollars,  and 
that  a  reasonable  compensation  to  be  made  t(»  the  solicitors  of 
record  for  all  the  defendants  (except  John  (Grimball),  for  their 
services  in  this  branch  of  the  case,  would  be,  as  shown  by  the 
testimony  of  experts  learned  in  the  law,  an  amount,  in  the 
opinion  of  said  ex})erts,  varying  from  four  thousand  dollars 
down  to  less  than  ten  j)er-cent.  upon  th^  value  of  such  recovery. 
I  report  the  sum  of  three  thousand  dollars,  as  reasonable  com- 
pensation to  said  solicitors,  "Walker  <k  Shelby  and  Humes  iV 
Gordon,  for  the  service  in  this  branch  of  the  case."  The  con- 
test over  the  real  estate  was  a  claim  by  (irimliall  that  he  was  en- 
titled to  the  life-estate,  which  was  resisted  by  the  heirs  at  law. 
As  we  understand  the  report  of  the  register,  he  finds  thirty 
thousand  dollars  to  be  the  value  of  the  land  in  fee,  and  does  not 
report  the  value  of  the  life-estate.  The  final  ruling  of  the  chan- 
cellor, in  reference  to  this  item,  is  as  follows:  *'  It  is  further 
ordered  and  decreed,  that  the  exception  to  the  register's  report, 
as  to  the  allowance  of  s3,(»0(t  to  Messrs.  Walker  iV  Shelby  and 
Humes  A:_  Gordon,  attorneys,  for  their  services  as  shown,  l>ealso 
sustained,  and  their  motion  to  be  allowed  the  sum  of  four  thous- 
and dollars,  as  a  reasonable  fee,  ought  to  have  been  allowed.    It 
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is  therefore  ordered  and  decreed,  that  the  said  solicitors,  Walker 
&  Shelby  and  Humes  &  Gordon,  have  and  recover  the  sum  of 
four  thousand  dollars,  for  their  services  in  the  premises,  and 
that  said  S.  R.  Cruse,  as  trustee,  pay  to  them,  or  two  thousand 
dollars  to  each  of  said  firms,  whose  receipts  therefor  shall  be 
allowed  as  vouchers  to  that  extent,  on  final  settlement  of  said 
trust  estate."  The  record  contains  no  other  order,  showing  out 
of  what  fund  this  payment  was  to  be  made. 

There  are  cases,  such  as  creditors'  bills,  bills  to  declare  prop- 
erty subject  to  the  payment  of  debts,  and  bills  of  kindred  char- 
acter, where  the  result  of  the  litigation  and  judgment  is  to  bring 
to  light,  and  place  within  the  control  of  the  court,  a  fund  which, 
without  such  legal  proceedings,  would  be  beyond  the  reach  of 
creditors  ;  cases  in  which  outside  creditors,  if  they  wish  to  share 
in  the  fund,  must  come  in,  and  avail  themselves  of  the  decree  of 
condemnation,  and,  necessarily,  of  the  professional  labor  and  re- 
search which  have  discovered  the  fund,  and  made  it  available. 
In  such  cases,  all  who  come  in,  and  share  the  benefits  of  such 
recovery,  must  take  them  cum  onere.  They  must  contribute  to 
the  expense,  as  a  condition  upon  which  they  can  claim  to  share 
in  the  benefits.— iH/a^wi  v.' Codvnse,  6  Johns.  Ch.  297;  Brown 
V.  Bates,  10  Ala.  432. 

The  principle  stated  above  is  not  applicable  to  this  case.  The 
purpose  of  the  bill  filed  by  Cruse  was  to  obtain  a  construction 
of  Dr.  Moore's  will,  and  directions  as  to  the  descent  and  distri- 
bution of  the  property.  A  proper  decree  in  that  cause  neces- 
sarily determined  to  whom  the  lands  should  go.  If  some  of 
the  parties  asserting  claim  to  the  property  employed  counsel  to 
press  an  interpretation  of  the  will  favorable  to  their  views  and 
interests,  this  was  their  act,  their  contract ;  and  if  others,  stand- 
ing in  like  interest,  were  benefitedby  the  decision  thus  obtained, 
we  know  of  no  rule  of  law  for  fastening  a  liability  on  them  for 
any  part  of  the  fee.  Few  decisions  are  rendered,  affecting 
property  rights,  that  do  not  in  some  respects  benefit  others,  who 
are  not  parties  to  the  suit  or  the  retainer.  To  travel  beyond  the 
parties  making  the  contract,  in  search  of  an  implied  promise  to  pay 
for  such  incidental  benefit,  would  introduce  a  new  and  dangerous 
principle  in  implied  contracts,  the  extent  of  which  it  is  difiicult 
to  conjecture.  In  Roselius  v.  Delacftaise,  5  La.  Ann.  481,  the 
principle  declared  is  well  expressed  in  the  head-note,  as  follows  : 
"  However  valuable  tlie  services  of  an  attorney  may  have  been 
to  a  party  in  a  suit,  in  which  he  represented  others  having  a 
similar  interest,  he  can  not  recover  a  fee  from  a  party  who  has 
not  employed  him."  In  1  AVait's  Act.  tfe  Def.  456,  speaking  of 
the  right  of  an  attorney  to  recover  for  services  rendered,  the 
author  uses  this  language :  "  He  can  not  recover  of  his  client 
for  professional  services,  without  proving  a  retainer ;  and  even 
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proof  of  tlie  actual  perf<»rinaiice  of  the  service.';  i.s  not  sntticient, 
wliere  tliere  is  not  ])roof  of  a  knowledije  or  a  recoti^iiitioii  «>f  the 
services,  hy  the  client."  In  Savings  Ba/d-  v.  Iltrdoiu  %  ^^etc. 
Ky.  240,  a  suit  was  pending  against  two  defendants  ;  the  report 
not  showing  whether  they  were  e(pially  bound,  or  otherwise. 
One  defendant  employed  counsel  to  represent  him  and  the  other 
defendant.  That  other  defendant  was  sued  for  the  fee.  The 
court  said  :  "  If  it  be  true,  as  the  testimony  conduces  to  jtrove 
the  fact  to  be,  that  the  appellee  was  employed  by  Sandford  to 
act  as  counsel  for  him,  and  also  for  the  savings-bank,  of  which 
the  latter  was  apprised,  and  that  he  was  not  employe'd  by  the 
saving.s-bank  as  counsel  in  the  suit,  then  no  inference  could 
arise  that  the  savings-bank  was  to  pay  him  for  his  services,  al- 
though it  may  have  known  that  the  services  were  rendered,  and 
may  have  received  the  benefit  of  them." — Cooley  v.  Ceeile,  S  La. 
Ann.  51;  Ilote/ikiss  v.  J^^fto//,  0  Johns.  142;  B/f/y/i/frt  r. 
Gardner,  3  Earl).  Sup.  Ct.  64*;  Clu(}.,  St.  Ch.  cf'  Mus.  R.  IL 
Co.  V.  Lamed,  26  111.  21S;  Cooper  v.  IlamUton,  52  111.  110; 
Tarnei'  v.  Meyern,  23  Iowa,  31)1.  In  Kn  parte  Plitt,  2  Wal- 
lace, jr.  453,  the  court  probal)ly  went  further;  than  this,  but  we 
decline  to  follow  it.  On  the  (piestion  we  are  considering,  we 
find  nothing  in  the  testimony  autlioi'i/.iiig  the  court  to  raise  an 
implied  promise  on  the  part  of  Samuel  II.  Moove,  (jr  a  charge 
for  said  .services  to  be  fastened  on  the  trust  estate. 

There  are  cases,  where  the  court,  having  the  fund  within  its 
control,  or  otherwise  having  the  j)ower  to  do  so,  will,  on  proi)er 
application,  aid  and  i)rotect  an  attorney  in  the  a.><sertion  of  iiis 
claim  and  lien  for  services  rendered. — Kf  parte  Lelnium,  Durr 
tt"  Co.,  59  Ala.  631;  Warp'eid  e.  Can>phclL  3S  Ala.  527;  Mr- 
Phermn  v.  Cox,  06  V.  S.'404;  Ilant  i\  Jf''Cfaii<(/iaft,  1  lleisk. 
503.  That  (piestion  is  not  })resented  in  the  item  of  charge  we 
are  considering. 

Let  the  costs  of  appeal  in  the  court  below  and  in  this  court 
be  paid  as  follows  :  one-half  by  Cruse  individually,  one-third  by 
Humes  A:  (lordon,  and  one-sixth  by  Walker  tV:  Shelby. 

Keversed  and  remanded. 

Brickell,  C.  J.,  not  sitting. 
35 
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Hudmoii  et  al.  v.  Slaughter. 

Mandamus  to  Municipal  Boards  in  matter  of  Election. 

1.  Municipal  election  ;  duties  of  board  in  countin;;  votes  and  declaring 
result — whether  judicial  or  ministerial. — Under  the  charter  of  the  citv  of 
Opelika  approved  March  2«)th,  1873  (Sess.  Acts  1872-3,  p.  352),  the  third 
section  of  which  provides  that  the  votes  cast  at  an  election  for  mayor  and 
aldermen  "  shall  be  returned  to  the  existing  mayor  and  coxuicil,  whose 
duty  it  shall  be,  within  five  days  after  the  election,  to  count  the  votes, 
and  compare  the  poll-lists  with  the  registration  lists,  and  reject  all  votes 
cast  by  persons  whose  names  do  not  appear  registered  as  hereinafter  pro- 
vided, and  to  declare  \>y  publication  in  a  newspaper  published  in  Opelika, 
and  by  posting  notices  in  at  least  four  pu1)lic  places,  the  name  of  the  per- 
son having  received  the  greatest  number  of  registered  votes  for  mayor, 
and  the  names  of  the  six  persons  having  received  the  greatest  numl)erof 
registered  votes  for  aldermen  ;"  and  by  which  it  is  further  declared  that 
the  members  of  the  board,  who,  in  a  subsequent  section,  are  called  a 
"board  of  supervisors,"  are  guilty  of  a  misdemeanor,  and  punishable 
criminally  by  fine  and  imprisonment,  for  failing  or  refusing  to  discharge 
these  duties  ;  and  express  provision  is  made  for  contesting  the  election 
l)y  proceedings  instituted  before  the  judge  of  proliate  ;  the  powers  of  the 
board,  in  counting  the  votes,  and  declaring  the  result,  are  purely  nnnis- 
terial,  and  in  no  sense  judicial. 

2.  Same  ;  powers  of  hoard  of  canvassers. — Where  a  board  of  canvass- 
ers, or  supervisors,  are  authorized  and  required  to  count  the  votes  cast 
at  an  election,  compare  the  poll-lists  with  the  registiation  lists,  reject  all 
votes  cast  by  persons  whose  names  do  not  api)ear  registered,  and  declare 
the  result ;  while  they  must,  of  necessity,  determine  whether  the  returns 
before  them,  which  they  are  retjuired  to  cast  up,  are  genuine  and  intelli- 
gible, and  substantialh'  authenticated  as  required  by  law,  they  have  no 
power  to  go  behind  the  returns,  to  investigate  charges  of  fraud  or  irregu- 
larity, nor  to  reject  votes  on  account  of  such  fraud  or  irregularity. 

3.  Same;  mandamus  to  hoard  of  canvasseri<. — The  writ  of  mandamus 
Avill  be  awarded  to  a  board  of  canvassers,  at  the  instance  of  a  person 
claiming  to  have  been  elected  to  a  municipal  oflice,  to  compel  them  to 
discharge  the  ministerial  duties  of  counting  up  the  votes  ami  declaring 
the  result;  and  they  can  not,  in  answer  to  the  writ,  or  avoidance  of  it, 
set  up  irregularities  in  the  returns,  or  frauds  in  the  conduct  of  the  elec- 
tions, however  gross  or  monstrous  in  their  character. 

4.  Same ;  power  of  hoard  to  judge  of  election  and  qualification  of  their 
oy:n  memhers. — The  power  given  to  the  mayor  and  aldermen,  l)y  a  pro- 
vision in  the  charter  of  the  city,  to  judge  and  decide  as  to  the  election 
and  (lualifications  of  their  own  meml^ers,  applies  only  to  a  contest  be- 
tween two  or  more  members  claiming  membership  by  election  to  the 
same  board,  and  does  not  enlarge  the  power  and  duty,  conferred  liy  other 
sections  of  the  charter,  to  act  as  supervisors  of  the  election  of  their  suc- 
cessors, in  counting  the  votes  and  declaring  the  result. 

5.  Same;  what  are  '^registration  U.-its." — The  "registration  lists," 
with  which  the  board  are  required  to  compare  the  poll-lists,  rejecting  "all 
votes  cast  by  persons  whose  names  do  not  appear  registered,"  are  the 
original  book,  in  which  are  written  tlie  names  of  all  persons  registered 
as  voters,  with  the  prescribed  oath  irrinted  at  the  top  of  each  page,  and 
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the  alphabetical  r<ii)y  thereof  which  the  clerk  is  refjuired  to  make,  and 
which  is  "to  ho  ^ilaced  in  the  ari-hives  of  the  city  for  safe-keej)in;r ;"  and 
the  court  holds,  Ironi  an  inspectioi)  of  these  hooks,  that  they  show  a  sub- 
stantial re-jistration,  as  rtHjuired  hy  the  charter,  and  are  suHiciently  in- 
telligible and  in  due  form  to  enable  the  board  to  count  the  votes  and 
compare  the  poll-lists  with  them. 

Ari'KAi,  from  the  Circuit  Court  of  Lee. 
Tried  before  tlie  Hon.  IL  D.  Claytox. 

Wm.  it.  Baknks  tfc  Sons,  for  appellants. — (1.)  The  power  to 
examine  and  scrutinize  into  the  election  of  their  members  is 
"incident  to  all  elective  bodies."—!  P>ay,  S.  C.  437.  (2.)  By 
express  provision  in  the  city  charter  of  Opelika,  the  power  is 
conferred  upon  the  mayor  and  aldermen  to  judo^e  of  the  election 
and  <]ualitications  of  their  members,  or  persons  claiming  to  be 
such. — Acts  1872-3,  ]).  351,  g  13.  ''This  confers  uj^on  the 
board  a  discretion  which  can  not  be  controlled  by  the  courts. 
Upon  the  board  is  conferred  the  power  to  judge,  not  only  of 
the  qualitications,  but  of  the  election  of  its  members,  with  tlie 
power  to  order  new  elections." —  Vichihmj  v.  Iiahitrate/; 
47  Miss.  547.  (3.)  The  city  council  having  exercised  this  pow- 
er, and  their  action  being  judicial  in  its  nature,  niandamus  does 
-not  lie  to  control  their  judgment. — High  on  Hxtra.  Leg.  Rem- 
edies, $?  57;  McCrary  on  Elections,  5j|  331-3;  2  Dillon  Mun. 
Corp.  §  0<»1);  5  Hiil.  (\\(S\  DavhUon  v.  Was/ihtmi,  66  Ala. 
597.  This  last  case  is  in  conflict  with  71i(niq)mii  v.  Circuit 
Jud<je  (1>  Ala.  338),  Spenee  v.  Jvdge  (13  Ala.  8(i5),  and  W(im- 
7/ia('k  V.  Ilollovmy  (2  Ala.  31),  but  is  well  sustained  by  author- 
ity. (4.)  By  the  ])rovisions  of  the  charter,  to  l)ecome  a  legal 
voter  at  a  city  election,  the  person  must  nctt  only  have  the 
(jualitications  of  other  legal  voters,  but  his  name  must  have 
l)een  duly  registered  on  the  registration  lists,  and  the  prescribed 
oath  must  have  been  administered  to  him  by  the  clerk.  The 
oath  was  essential  t()  legal  registration,  and  legal  registration 
was  necessary  to  entitle  one  to  vote.  \i  no  registration  lists 
had  be«Mi  n)ade  or  kept,  what  would  have  been  the  duty  i>f  the 
couticil  ^  They  could  not  compare  the  ])oll-lists  with  the  regis- 
tration lists,  because  none  were  kept ;  and  they  could  n(»t  de- 
clare, the  name  of  the  j)erson  receiving  the  greatest  number  of 
registered  votes,  because  there  were  no  registered  voters.  In 
such  case,  they  must  judge  of  the  election,  and  must  decide 
that  there  was  ik»  election,  l)ecause  no  legal  votes  were  polled. 
Cooley  on  Const.  Lim.  r.(i2;  1(5  Mich.  342  ;  44  ^lo.  34«; ;  4<)  :Mo. 
450.  (5.)  It  makes  n<»  material  difference,  in  this  repect. 
whether  the  council  should  use  the  original  book,  as  held  bv 
the  court  below,  or  the  alphabetical  list  ])repared  by  the  clerk- 
for   the  archives.     No   certificate   is   provided   l»y  the  law  for 
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either,  as  is  prescribed  in  State  elections,  and  neither  is  conclu- 
sive on  the  council ;  and  no  certificate  being  required  by  law, 
any  certificate  appended  by  the  clerk  would  amount  to  nothing. 
This  shows  that  the  power  of  the  council  to  inquire  into  and 
investigate  the  registration  remains  unrestiicted,  and  they  must 
at  least  inquire  of  the  clerk  whether  the  book  has  been  kept  as 
by  law  required  ;  and  when  inquiry  must  be  made,  evidence 
taken,  and  judgment  and  discretion  exercised,  the  power  is  ju- 
dicial, not  ministerial. — Ex  parte  Thompson,  52  Ala.  99.  (6.) 
The  old  charter,  which  was  repealed,  conferred  full  and  com- 
plete powers  in  this  regard. — Sess.  Acts  1869-70,  p.  323; 
Echols  V.  Dtinhar,  56  Ala.  136.  The  new  charter  differs  from 
the  old  only  in  its  directions  as  to  a  contest,  which  pre-sup- 
poses  an  election — that  is,  a  valid  and  legal  election,  the  result 
of  which  is  contested.  Before  a  contest  can  be  initiated,  the 
result  of  the  election  must  be  announced  by  the  supervisors 
(who  are  the  city  council),  and  the  contestant  must  make  oath 
that  he  believes  he  has  been  duly  and  legally  elected.  When 
there  has  been  no  legal  election,  it  is  the  right  and  duty  of  the 
council  so  to  declare ;  and  there  can  be  no  contest,  because 
there  has  been  no  election.  (7.)  But,  w^hether  this  construction 
of  the  charter  be  correct  or  not,  it  is  certain  that  the  canvassers 
(that  is,  the  city  council)  have  the  power  to  determine  whether 
the  returns  of  the  election  are  genuine,  intelligible,  and  sub- 
stantially authenticated  as  required  by  law ;  and  this  power  is 
judicial. — High  on  Extra.  Leg.  Kemedies,  §  56 ;  Bloxhani  v. 
Canvassers,  7  Florida,  73 ;  Clark  v.  McKenzie,  7  Bush,  Ky. 
527;  Arherry  v.  Beaver,  6  Texas,  -157;  McCrary  on  Elections, 
§  331,  p.  286.  (8.)  The  court  below  properly  "^ held,  that  the 
original  registration  book,  not  the  alphabetical  list  prepared  by 
the  clerk,  was  the  proper  one  with  which  the  poll-lists  should 
be  compared ;  and  it  is  submitted  to  this  court  for  inspection. 

Geo.  p.  Harrison,  and  Geo.  W.  Hooper,  contra. — The  du- 
ties required  to  be  performed  by  the  appellees,  as  the  old  city 
council,  are  those  ordinarily  required  of  canvassers  of  elections; 
and  they  are  ministerial,  not  judicial  duties.  They  have  failed 
and  refused  to  perform  these  duties,  and  right  and  justice  de- 
mand that  they  should  be  compelled  to  perform.  Mandamus 
is  the  appropriate,  and  the  only  remedy. — Spence  v.  Judge,  <j&(?., 
13  Ala.  805  ;  Thompson  v.  Judge,  c§c.,  9  Ala.  338 ;  Hill  v.  The 
State,  1  Ala.  559  ;  Wamniach  v.  Holloivaij.  2  Ala.  31 ;  Cooley's 
Const.  Lim.  621 ;  High  on  Extra.  Legal  Pemedies,  >J§  55,  60- 
63  ;  Statev.  Steers,  44  Mo.  223  :  Kister  v.  Cameron,  39  Lidiana, 
488;  State  v.  County  Judge.  7  Iowa,  186,  390;  State  v.  ITil- 
liard,  29  111.  414;  7  Bush,  Ky.  523;  Moses  on  Mandamus, 
90  ;  Brightley's  Lead.  Cases,  303-06 ;  McCrary  on  Elections, 
Vol.  lxx. 
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§§  84-5,  321,  328,  338 ;  Rather  v,  LhneHUme  Co.,  48  Ala.  433. 

SOMERVILLE,  J. — Tins  is  an  application  for  the  writ  of 
mandamus  by  the  petitioner,  Slaughter,  who  claims  to  have 
been  legally  elected  alderman,  as  a  member  of  the  board  of 
Mayor  and  Aldermen  of  the  city  of  Opelika,  at  an  election 
httld  under  the  charter  of  the  city  on  March  7,  1882.  The  re- 
lator alleges  the  failure  and  refusal  of  the  municipal  board  to 
count  the  vote's,  as  shown  in  the  returns  made  to  tliem,  and  to 
ceii'ify  the  I'exult,  as  was  their  duty  under  the  charter ;  and  the 
prayer  of  the  petition  is  to  compel  the  })erformance  of  this 
dutv. 

l^he  answer  of  the  respondents  admits  their  refusal  to  count, 
and  seeks  to  justify  their  action  under  a  resolution  of  the  board 
declaring  the  election  void,  and  ordering  a  new  election,  on  ac- 
count of  alleged  irregularities  and  frauds,  both  in  the  registra- 
tion and  in  the  election.  The  main  reasons  assigned  are,  the 
failure  of  the  city  clerk,  in  his  official  caj)acity  as  registrar,  to 
administc/'  the  oath  to  a  vast  majority  of  the  voters,  as  he  Mas 
required  to  do  by  the  chaiter,  and  the  alleged  hi.s>iffi<nen<'y  and 
imperfeetionx  of  the  regi stratum  hooJ\\  w  Iistx.  ke])t  by  the  clei'k, 
with  which  tlie  city  board  was  re(iuired  to  compare  the  poll-lists, 
in  order  to  arrive  at  the  result.  The  Circuit  Court  granted 
the  peremptory  writ  on  the  final  hearing,  and  the  respondents 
appeal  from  this  judgment. 

In  our  judgment,  but  two  questions  are  involved  in  the  case: 
Jird,  the  nature  of  the  duties  imjxtsed  on  the  lioard  by  the 
charter,  as  I)eing  purely  ministerial  or  judicial:  sea/nd/t/,  the 
sufficiency  (.>r  insufficiency  in  form  of  the  registration  lists  and 
election  returns,  from  an  examination  of  which  the  respondents 
were  authorized  to  certify  the  result. 

It  is  insisted  by  the  appellants,  that  the  charter  conferred  on 
them  judicial,  and  not  mereh'  ministerial  functions,  in  this  mat- 
ter. This  claim  is  based  upon  the  construction  of  section  8  of 
the  charter,  as  found  on  page  3.")2,  of  the  Acts  of  1872-73,  and 
ap})roved  March  20,  1873.  This  section,  after  fixing  the  (pial- 
ification  of  voters  in  the  city  election,  and  making  registration 
in  a  book  kept  by  the  city  clerk  a  pre-re(]uisite,  declares  as  fol- 
lows:  "  That  the  votes '"  [cast  for  the  several  candidates  for 
mayor  and  aldermen]  "shall  be  returned  to  the  existing  mayor 
and  council,  whose  duty  it  shall  be,  irithin  jice  dayn  ofter  tht 
election,  to  count  the  cotes,  anel  ccnnpare  the  jiotl-list-s  with  the 
registration  //.v/.v,  and  reject  all  votes  cast  Inj  jxrsons  whose  names 
do  )a>t  Ai'i'KAK  registered  as  hereinafter  provided;  and  to  de- 
clare by  publication  in  a  newspaper  ])ublished  in  the  city  (»f 
Opelika,  and  by  posting  notices  in  at  least  four  public  places, 
the  name  of  the  person  having  received  tin-  greatest  numher  of 
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registered  votes  for  mayor,  and  the  names  of  the  six  persons 
having  received  the  greatest  number  of  registered  votes  for  al- 
dermen at  said  election." 

It  is  perfectly  clear  to  our  mind,  that  the  duties  intended  to 
be  imposed  on  the  board  by  this  section  are  ministerial,  and  in 
no  sense  judicial — that  they  are  constituted  mere  canvassers,  or 
supervisors  of  the  election  returns,  and  have  no  authority  to 
exercise  the  judicial  power  of  investigating  or  determining  the 
validity  of  the  election. 

This  view  becomes  apparent  by  comparing  the  former  with 
the  present  charter,  by  which  it  is  superseded.  A  manifest 
change  has  been  made  in  the  nature  and  extent  of  the  powers 
of  the  board,  as  regards  the  whole  sul)ject  of  municipal  elec- 
tions. The  former  charter  expressly  constituted  the  city  coun- 
cil to  be  ^^ judges  of  all  [such]  elections,"  and  reposed  in  them 
"  full  power  to  determine  all  matters  in  relation  thereto,  and 
ascertain  the  legality  of  votes ;"  and  "  to  reject  all  illegal  votes^ 
and  count  only  such  as  are  legal ;"  and,  in  fine,  to  take  testi- 
mony, and  examine  witnesses,  with  the  view  of  deciding  the 
result.  These  powers  are  fully  commensurate  with  those  pos- 
sessed by  judges  authorized  to  sit  and  determine  regular  elec- 
tion contests.— Acts  18r)9-70,  p.  323,  §  3  ;  Echols  v.  ^The  State, 
ex  rel.  Dunbar,  56  Ala.  131.  Why  did  the  legislature  abrogate 
these  powers,  which  were  so  clearly  expressed,  and  substitute 
for  them  the  one  simple  duty  of  counting  tlie  votes,  and  de- 
claring the  result  from  a  mere  comparison  of  the  registration 
and  poll-lists  ?  Can  we  convict  them  of  doing  a  useless  tiling, 
by  which  they  meant  nothing,  leaving  out  of  view  other  potent 
facts  disclosing  an  obvious  intention  to  the  contrary!'  That  the 
duties  of  the  board,  furthermore,  are  ministerial,  is  plain  from 
the  additional  fact,  that  the  charter  declares  the  board  to  be 
guilty  of  a  misdemeanor,  and  punishahle  criminally,  by  fine 
and  imprisonment,  for  failing  or  refusing  to  discharge  these 
duties,  as  required. — Acts  1872-73,  p.  354,  §  -l.  It  is  not  cus- 
tomary to  punish  any  officer  for  failure  or  refusal  to  discluirge 
a  judicial  duty,  as  the  discretion  devolved  carries  with  it  the 
right  to  determine  whetlier  to  perform  or  not  to  perform  in 
each  adjudged  case.  Nor  can  it  be  supposed,  either,  tluit  the 
charter  would  re({uire  the  respondents  to  count  and  declare  the 
result  within  so  brief  a  space  as  jive  days  after  the  election,  if 
the  intention  was  to  authorize  an  in\'estigation  of  irregularities 
or  frauds,  otlier  than  sncli  as  appear  on  the  face- of  the  returns 
and  papers  before  them.  The  legislative  intention  is  further 
evinced  in  this  matter  by  an  express  provision,  declaring  that 
the  jndge  of  probate  shall  have  jurisdiction  of  all  proceedings 
inaugurated  for  the  purpose  of  contesting  such  elections,  and 
that  the  issues  formed  shall  be  tried  by  a  jury  of  disinterested 
Vol.  lxx. 
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persons — tlius  reposing  elsewhere  a  power  taken  away  \)\  the 
new  charter  from  the  nuinicij)al  Iward. — Acts  1872-7'^,  ii  1<>, 
p.  355. 

It  is  noticeable,  also,  that  the  res|)ondents  are  designate* I  in 
section  10  of  the  cliarter,  as  a  "  l)oard  of  .snpervisorft.'''  The  ordi- 
nary duties  of  such  otlicers  are  universally  recognized  as  being 
purely  ministerial.  They  are  simply  to  make  a  correct  state- 
ment of  the  votes  cast  for  each  candidate,  from  the  face  <>f  the 
returns,  and  to  ascertain  by  arithmetical  computation  who  has 
the  majority,  and  so  to  certify,  or  declare,  as  the  statute  may 
require. — Code,  1876,  ^v>  291-2.  It  is  settled,  without  contro- 
versy, that  mere  canvassei-s  possess  no  judicial  or  discretion- 
ary powers,  and  can  not  go  behind  the  returns. — High  on  Extr. 
Kern.  §§  60-68;  McCrary  on  Elections,  ^^jj  88-84 ;  P>rightly's  Elec. 
Cases,  p.  306,  noif' ;  State,  c.t  rel.  v.Judtje  of  Otii  Cir<-vlf,  13 
Ala.  805  ;  St<ite,  ex  rd.  lltompxon  r.  Circuit  J<nhji-,  1)  Ala.  388  ; 
Cooleyon  Const.  Lim.  621.  784;  Moses  on  Mainldinvx,  p.  '.»0 ; 
Kister  V.  Cmnermi,  31>  Ind.  488 ;  State  v.  Steerft,  44  Mo.  223 ; 
Clark  V.  Me  Kens  le,  1  Bush  (Ky.),  5.28. 

It  is  true  that  boards  of  supervisors,  or  canvassers,  must  of 
necessity  determine,  as  a  prelinn'nay  (piestion,  whether  the  re- 
turns before  them,  which  they  are  re<|uired  to  cast  up.  are 
"genuine  and  intelli<;il)le,  and  substantiallv  authenticated  as  re- 
(piired  by  law" — or,  in  other  words,  whether  such  documents 
are  in  fact  returns  or  not — and  the  power  thus  to  detern)ine  is 
often  said  to  be  in  its  nature  y/^/.s/judicial. — High  on  Extr. 
Rem.  ^  56;  McCrary  on  Elec.  ?j>j  38 1",  82-88;  Projde  v.  Ilrad, 
25  111.  828.  Yet  it  must  always  be  for  the  courts  to  determine, 
in  each  given  case,  whether  there  is  any  scope  for  the  opeiation 
of  this  j)rinciple.  and  whether  it  be  hona  fde  invoked. 

It  is  well  settled,  however,  that  in  a  proceeding  by  imni'lu- 
mu.'i,  to  compel  a  board  of  canvassers  to  })erform  their  othcial 
duties,  they  can  not  set  up  irregularities  in  the  returns,  or 
frauds  in  the  conduct  of  the  election,  however  gross  or  mon- 
strous in  their  character.  These  are  not  matters  for  the  coiisiM- 
erations  of  courts,  in  a{)plications  of  this  kind,  at  least  where 
another  forum  has  been  j)rovide(l  for  the  contest  of  the  elec- 
tion, by  which  a  comj)lete  and  adeipiate  remedy  is  furnished. 
High  on  Extr.  Rem.  >j  56 ;  McCrarv  on  Elec.  jj  331;  Stuf.  r. 
J<me.%  10  Ind.  865;  People  r.  ///W,  25  111.  32s :  Brightly 's 
Elec.  Cases,  p.  8<>6,  ttote.  The  basis  of  the  princii)le  lies  in  the 
fact,  that  a  canviussing  board  has  no  power  to  discard  or  reject 
returns  of  votes,  which  on  their  face  apjx'ar  genuine  and  regu- 
lar in  form,  on  the  ground  of  frauds  committed  in  the  election. 
Lewi^v.  Co/// at f'.sst'oin /'.'<,  22  Amer.  Rcj).  275  (s.c.  16  Kan.  l<'2i; 
Kister  V.  Cameron,  '-V.^  Ind.  488.  supra.  In  the  ease  of  the 
Attorney-General  v.  Jiar.'<t<ni\   4  Wise.  74l».  it  was  said  Ky  the 
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court,  that  canvassing  officers  were  autliorized  only  "to  add  up 
and  certify  by  calculation  the  number  of  votes  given  for  any 
office ;"  and  it  was  added,  that  "  they  have  no  discretion  to  hear 
and  take  proof  as  to  frauds,  even  if  morally  certain  that  mon- 
strous frauds  have  been  perpetrated." 

That  the  writ  of  rnandainus  will  be  awarded  io  compel  the 
discharge  of  such  of  these  duties  as  are  merely  ministerial,  is 
uniformly  admitted  by  all  the  authorities. — Moses  on  Manda- 
mus, p.  90,  and  cases  above  cited ;  High  on  Extr.  Rem.  §  56. 

It  is  almost  too  ol)vious  for  argument,  that  the  respondents 
can  derive  no  aid  in  this  proceeding,  from  the  clause  in  the 
city  charter  which  constitutes  them  judges  of  the  election  and 
qualifications  of  their  own  members.  This  can  apply  only  to  a 
contest  between  two  or  more  candidates  claiming  membership  by 
election  to  the  same  board.  To  permit  the  board  to  determine 
the  fact  of  their  election,  as  against  another  contesting  board, 
would  be  to  constitute  them  judges  in. their  own  cases;  which 
has  always  been  considered  so  monstrous  a  perversion  of  jus- 
tice, as  that  it  has  been  often  asserted  that  the  proverbial  om- 
nipotence of  Parliament  was  entirely  inadequate  to  its  accom- 
plishment.— Davy  V.  Savadge,  Hobart,  87;  12  Mod.  687. 

AVe  conclude,  in  view  of  the  above  considerations,  that  the 
power  reposed  by  the  General  Assembly  in  the  respondents, 
under  the  provisions  of  the  third  section  of  the  city  charter,  are 
of  a  ministerial,  and  not  a  judicial  nature. 

We  next  consider  the  other  question,  as  to  the  sufficiency  in 
form  of  the  registration  book  and  list,  and  the  other  election 
returns,  from  an  examination  of  which  the  city  council  were 
authorized  to  certify  the  result.  Section  11  of  the  charter  pro- 
vides, in  reference  to  these  matters,  that  it  shall  be  the  duty  of 
the  clerk  of  the  city  council  "  to  keep  a  well-bound  registration 
book,  in  which  shall  be  registered  the  names  of  all  persons  tcho 
clahii  the  right  to  vote  at  any  city  election ;""  that  it  shall  be  his 
further  duty  "  to  have  written  or  printed,  at  the  top  of  each 
page  of  said  registration  book,  the  following  oath :  '  I  do  sol- 
emnly swear,  that  I  am  over  the  age  of  twenty-one  years,  and 
legally  entitled  to  vote  in  tlie  State  of  Alal)ama  for  members 
of  the  General  Assembly,  and  have  been  a  resident  citizen  of 
the  city  of  Opelika  for  the  last  three  months;'  "  which  oath  is 
required  to  be  administered  by  the  clerk,  or  his  assistants,  to 
every  person  who  registers  his  name  in  the  book,  aitd  the  name 
of  the  person  registered  is  required  to  be  written  under  this 
oath.  Ally  j^^rson,  who  makes  application,  is  authorized  to 
register,  "  without  delay  or  hindrance."  The  clerk  is  also  en- 
joined, within  three  days  after  each  city  election,  to  record  in 
a  book,  in  alphabetical  order,  the  names  of  all  persons  registered 
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to  vote  at  said  election,  said  hook  to  be  placed  in  tJie  archives 
of  said  city  for  safe-keeping." 

It  is  our  opinion  that  the  ornjinal  re<ji><tr<i1i<m  hook  and  this 
alphabetical  cojyy  of  it  constitute  the  *'  i-egistration  hooks''  re- 
ferred to  in  the  third  section  of  the  charter,  with  which  the 
board  are  recjnired  to  compare  the  poll-li.'^ts.  There  is  no  ex- 
press provision  requinng  the  clerk  to  affix  a  certificate  to  this 
alphabetical  list.  The  former,  we  a])j)rehend,  may  either  be 
implied  as  a  convenient  method  of  identification,  or  else  it  may 
be  considered  entirely  unnecessary,  in  view  of  the  fact  that  the 
clerk,  who  makes  it,  is  an  officer  of  the  body  in  whose  archives 
it  is  deposited,  and  it  thereby  becomes  a  quasi  municijial  record. 

The  original  registration  book  is  before  us,  for  our  personal 
inspection,  having  been  transmitted  to  this  court  in  accordance 
with  the  20th  Rule  of  Practice,  that  we  might  examine  its  suf- 
ficiency, in  connection  with  the  record.  It  is  a  well-bound 
book,  containing  the  names  of  between  six  and  seven  hundred 
persons,  signed  beneath  the  proj)er  oath  written  at  the  to])  of 
each  page,  in  accordance  with  the  charter  recjuirement.  Some 
erasures  of  names  a])pear  in  pencil,  and  others  ])y  ])en. 

If  there  had  been  no  registration  whatever,  it  may  be  that 
the  electioii  would  have  been  absolutely  void,  and  the  failure  on 
the  part  of  the  respondents  to  discharge  the  duties  in  (|uesti<»n 
would  have  been  justified. — (.'ooley  Const.  Lim.,  4th  ed.  75S 
[602].  But  it  is  well  settled,  that  mere  informalities  in  a  reg- 
istration, where  one  is  made,  will  not  vitiate  it,  and  canvassers 
can  not,  on  this  account,  either  reject  votes,  or  refuse  to  count 
those  which  ajjpear  to  have  l)een  registered. — State  v.  Bah'i\ 
38  Wis.  71.  Canvassers,  as  we  have  seen  above,  have  no  au- 
thority to  go  behind  the  face  of  the  returns,  and  other  docu- 
ments before  them,  in  order  to  adjudge  questions  of  either 
irregularity  or  fraud.  They  can  only  reject  such  returns  as 
are  void  on  their  face,  as  being  so  destitute  of  essential  form 
as  to  render  them  unintelligil)le. — State  v.  State  Oowasse/s. 
30  Wis.  49S;  Phelj)s  v.  Srhrordrr,  20  Ohio  St.  540. 

It  is  our  judgment,  that  this  registration  book,  taken  in  con- 
nection with  the  alphabetical  copy  of  it  identified  by  the  city 
clerk's  authentication,  constitutes,  on  the  face  of  it,  sufficient 
evidence  of  a  substantial  registration  as  re<piiretl  by  the  charter; 
and  it  is  sufficiently  intelligible,  and  in  due  form,  to  enable  the 
respondents  to  count  the  votes  and  comj>are  the  poll-lists  with 
them.  This  is  a  ministerial  duty,  and  they  have  shown  no 
lawful  excuse  for  refusing  its  }>erformance.  They  had  no  au- 
thority to  declare  the  election  void.  The  failure  of  the  clerk 
to  administer  the  oath  to  each  j)erson  ai)plying  for  registration. 
as  he  clearly  should  have  done,  can  not  be  investigated  by  them 
in  their  capacity  as  canvassers.     The  flagrant  and  very  gross 
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frauds,  which  seem  to  have  l)eeii  practiced,  alike  in  the  regis- 
tration and  election,  are  matters  for  consideration  by  another 
tribunal,  and  can  not  be  alleged  by  way  of  answer  to  this  peti- 
tion for  a  mandaiaus. 

The  judgment  of  the  Circuit  Court,  granting  the  prayer  of 
the  petition,  is  affirmed.  It  is  corrected,  however,  so  as  to 
authorize  the  respondents  to  look  to  both  the  original  registra- 
tion book  and  the  alphabetical  copy  of  it  made  by  the  clerk,  in 
addition  to  the  other  returns  made  by  the  managers. 


Murphree  v.  T^hitley. 

Statutory  Detmu.e,  commenced  in  Justices  Court. 

1.  Judgment  .hi)  confession. — The  statute  which  declares  that  a  judg- 
m3nt  b}'  confession  is  a  release  of  errors  (Code,  §  3-345),  applies  to  judg- 
mants  rendered  by  a  justice  of  the  peace,  and  precludes  an  appeal :  if 
su:'h  judgment  was  procured  by  fraud,  or  rendered  by  mistake,  relief 
against  it  can  only  be  obtained  in  a  court  of  equity. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Leroy  F.  Box. 

This  action  was  brought  b}"  O.  P.  AVhitley,  against  Jesse  A. 
H.  Murphree,  to  recover  a  one-horse  wagon;  and  was  com- 
menced before  a  justice  of  the  peace,  on  the  11th  June,  1880. 
The  judgment  rendered  by  the  justice,  as  entered  on  his 
docket,  was  in  these  words:  "This  day  came  the  parties,  in 
their  own  proper  persons,  and  the  defendant  confessed  judg- 
ment in  favor  of  tlie  plaintiff,  for  the  property  sued  for  in  the 
action."  The  defendant  liaving  taken  an  appeal  from  this 
judgment,  to  the  Circuit  Court,  the  plaintiif  there  moved  to 
dismiss  the  appeal,-" because  the  judgment  was  by  confession, 
and  no  appeal  Avill  lie  from  such  judgment."  The  defendant 
filed  a  plea,  verified  by  affidavit,  alleging  that  he  did  not  in  fact 
confess  judgment  before  the  justice,  that  the  judgment  was  so 
entered  by  mistake  on  the  part  of  the  justice,  and  by  the 
fraudulent  procurement  of  the  plaintiff.  This  plea  was,  on 
motion  of  the  plaintiff,  struck  from  the  files,  the  appeal  dis- 
missed, and  a  procedendo  awarded  to  the  justice.  The  de- 
fendant excepted  to  this  judgment  and  these  rulings,  and  he 
now  assigns  them  as  error. 

J.  W.  IxzEK,  for  appellant. 
Vol.  lxx. 
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J'>IIICKELL,  C.  J.— In  Wi.Um  v.  Colllm  (1>  Ala.  127),  it 
was  lield  that  the  statute,  declaring  a  judgment  hv  cijiii'ession 
a  release  of  errors  (Clay's  Digest,  321,  >;J  51),  applied  to  the 
judgments  of  justices  of  the  jjeace,  as  well  as  t(j  the  judgments 
of  courts  of  record.  The  statute,  with  this  known  construc- 
tion, has  been  re-enacted  in  the  sul>se(iuent  revisions  and  codifi- 
cations of  the  statutes,  and  now  forms  section  8t>45  of  the 
Code  of  1876.  It  was  further  held,  in  that  case,  that  if  the 
judgment  was  confessed  hy  fraud  or  mistake,  relief  from  it 
could  only  be  obtained  in  e(juity.  This  decision  is  conclusive 
of  tlie  questions  presented  by  the  record,  and  the  judgment 
must  be  affirmed. 


SAvaiiii  &  Billups  V.  Lariiiore. 

Ejectment  for  Lanxh  chiiined  ntuhr  Ilailroiul  Grant. 

1.  Grant  of  Uin<h  in  itid  of  railro'tds,  hi/  m-t  of  Cnir/rr.ts  of  .fmir 
3d,  1856;  trhat  tillf  jxiKSid  tln'rc'iij. — I'ikIit  the  j)n)visi(ms  of  tlii'  a<'t  of 
Congress  approved  June  3<1,  1S.")(),  ";rrantin>i  pul)lic  lamls  in  alternate 
sections  to  the  State  of  Alabama,  to  aid  in  the  constnietinn  of  certain 
railroads"  (11  U.  S.  StatiUes  at  lar^e.  \k  17j,  and  the  su!isei|iicnt  net  aji- 
proved  A|>ril  10th,  ISdil,  rene\vin<^  said  ^'rant,  a  present  title  to  tlie  laiuls 
passed  to  the  State,  subject  to  he  <U'Vi'ste<l,  l)y  pro|>er  action  taken,  for 
breach  of  the  condition  subsetpieMt  annexed  to  the  iirant ;  thou<ih  this 
title  did  iKjt  attach  to  any  spe'-irt  •  sections  of  land,  until  the  route  of  tin* 
l)articnlar  railroad,  to  aid  in  the  construction  of  which  the  )itm\\.  was 
made,  was  definitely  locatetl  within  the  time  limited  i)y  saiil  acts  of 
Congress. 

2.  Same  ;  i>oirrr  of  ttali'. — I'lKU-r  said  acts  of  Conirress,  the  Stat*-  held 
tlie  lands  so  granted  in  trust  for  the  i)urposes  specified,  and  had  alisolute 
power  to  sell  one  hnndre<l  and  twenty  sections,  within  a  contimious 
length  of  twenty  miles  of  the  particuhir  railroad,  before  any  work  was 
done  on  the  road;  and  this  ])>werof  sale  it  might  lawfully  assign  or 
transfer  to  the  railroad  corporation  itself. 

.3.  Same  ;  leijixlativc  joint  nnohilion^  of  1S.')7-S,  Irtuixfi  rrintj  said  lands 
to  railroad  rompani/,  and  ,snl)fii(/nint  h<iIi'  la/  roinfiami. — \\\  joint  resolu- 
tions of  the  (Jeneral  .\ssembly,  approved  .latniary  Hdth,  ISYS.  it  was  ile- 
elared,  "that  so  nuich  of  said  laixls,  inti-rcst,  rights,  powers  and  i>rivi- 
leges,  as  are  or  may  l)e  grantt'd  and  conferred,  in  pursuance  of  the  sai<l 
act  of  Congress,  to  aid  in  the  construi'tion  of  a  railroad  from  (iadsdcn  to 
connect  witli  the  (ieorgia  and  Tennes.see  line  of  railroads,  through  Chat- 
tooga, Wills,  ami  Lookout  valleys,  are  hereby  disposed  of.  granted  to, 
ami  conferred  upon  the  Wills  N'alley  Railroad  Company,  to  be  used  and 
applied  by  sai<l  company  upon  the  terms,  conditions,  and  under  tlu'  re- 
strictions in  said  act  of  Congress  c<intained."  In  bSiil,  said  railroad 
company  sold  the  lands  here  sued  for,  which  an-  within  six  miles  of  the 
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railroad,. and  within  twenty  miles  of  the  point  where  it  crosses  the 
boundary  line  of  Georgia,  but  more  than  twenty  miles  from  Gadsden, 
and  more  than  twenty  miles  from  "Wauhatchie  in  Tennessee,  where  work 
on  the  road  was  commenced,  five  miles  from  Chattanooga,  where  the 
Georgia  and  Tennessee  railroads  meet  and  intersect ;  and  the  purchase- 
money  paid  was  used  bj-  the  company  in  the  construction  of  the  road. 
Held,' that  the  sale  was  authorized  by  the  said  acts  of  Congress  and  joint 
resolutions  of  the  General  Assembly ;  and  there  being  no  proof  of  any' 
other  sale  having  been  made  l)y  the  company,  that  the  court  would  not 
presume  that  the  absolute  power  of  sale  had  been  previously  exhausted. 

Appeal  from  the  Circuit  Court  of  DeKalb. 

Tried  before  the  Hon.  Louis  Wyeth 

This  action  of  ejectment  was  brought  to  recover  certain 
lands  particnlarly  described,  wliich  constituted  parts  of  sections 
twenty-five  (25)  and  thirty-five  (35),  in  township  four  (-i),  range 
ten  (10)  east;  and  was  commenced  on  tlie  2d  September,  1878. 
The  declaration  contained  a  count  on  a  demise  from  the  State 
of  Alabama,  on  the  10th  April,  1872 ;  and  a  count  on  a  demise 
from  John  Swann  and  John  A.  Billups,  as  trustees  appointed 
under  the  provisions  of  the  "Debt  Settlement  Act"  approved 
February  23d,  1876,  made  on  the  10th  April,  1S77.  Vance  C. 
Larmore,  the  real  defendant,  appeared,  entered  into  the  usual 
consent  rule,  and  pleaded  the  general  issue ;  and  the  cause  was 
tried  on  issue  joined  on  this  plea.  On  the  trial,  as  the  bill  of 
exceptions  states,  "  the  following  facts  were  agreed  on  and  ad- 
mitted by  the  parties  :  " 

"  1.  That  the  lands  here  sued  for  formed  part  of  tlie  lands 
granted  and  conveyed  to  the  State  of  Alabama  by  tlie  act  of 
Congress  approved  June  3d,  1856,  entitled  'An  act  granting 
public  lands  in  alternate  sections  to  the  State  of  Alabama,  to 
aid  in  the  construction  of  certain  railroads  in  said  State' ;  and 
formed  a  part  of  those  embraced  in  and  governed  by  said  act, 
and  also  by  the  act  approved  April  10th,  1869,  entitled  'An  act 
.to  renew  certain  grants  of  land  to  the  State  of  Alabama,'  un- 
less the  title  and  claim  under  the  defendant's  purchase  and 
deed,  hereinafter  set  out,  took  said  lands  out  of  the  operation 
of  said  act  of  Congress  last  named ;  and  that  said  lands  are  part 
of  the  lands  embraced  bV  the  joint  resolutions  of  the  General 
Assembly  of  Alabama,  approved  on  30th  January,  1858,  enti- 
tled," &c.,  "as  found  in  the  Session  Acts  1857-8,  p.  430." 

"  2.  That  the  said  lands  sued  for  form  part  of  the  lands  em- 
braced and  conveved  in  and  bv  the  mortgage  which  was  exe- 
cuted  l)y  the  Alabama  and  Chattanooga  Railroad  Company  to 
the  State  of  Alabama,  on  the  2d  March,  1870,  under  and  in 
pursuance  of  the  act  of  the  General  Assembly  approved  Feb- 
ruary 11th,  1870,  entitled  'An  act  to  loan  the  credit  of  the 
State  of  Alabama  to  the  Alaliama  and  Chattanooga  Railroad 
Company,  for  the  purpose  of  expediting  the  construction  of 
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the  railroad  of  said  company  within  tlie  State  of  Aliibaina'; 
whicli  mortgage  was  duly  recorded,"  and  is  here  set  out  in  the 
bill  of  exceptions. 

"3.  That  the  State  of  Alabama,  l»y  (ieo.  S.  Houston  as 
governor,  on  the  8th  February,  1877.  conveyed  the  lands  here 
sued  for,  and  all  other  lands  eml)raced  l)y  said  mortgage,  to  the 
said  John  Swaim  and  John  A.  Hillnps  as  trustees,  under  and 
in  pursuance  of  the  provisions  ttf  the  act  of  the  (ieneral  As- 
sembly of  Alabama,  ap[)roved  February  23d,  1S7*),"  being  the 
act  known  as  the  "])ebt  Settlement  Act;"  which  conveyance 
is  here  set  out  in  the  bill  of  excej)tions. 

"4.  That  the  Wills  Valley  Railroad  Company  was  chartered 
by  an  act  of  the  General  Assembly  of  Alabama  approved  Feb- 
ruary 3d,  1852.  and  its  charter  was  afterwards  amended  and 
enlarged  at  various  times,"  as  shown  by  the  i)ublished  statutes 
here  referred  to;  "'and  that  said  railroad  company,  under  and 
in  ])ursuance  of  acts  of  the  General  Assembly  passed  in  lSf;8, 
became  the  purchaser  of  all  the  rights,  proj)erty  and  franchises 
of  the  North-East  and  South-West  Alabama  Ilailroad  Com- 
pany, and  immediately  thereafter  (and  in  ISGS)  Ijccame  a  cor- 
poration then  and  ever  since  known  as  the  Alai)ama  and  Chat- 
tanooga Railroad  Company,  and  clothed  and  invested  with  all 
the  rights,  property  and  franchises  of  the  AVills  Valley  Rail- 
road Company  and  of  the  Nortii-East  and  South-AVest  Alabanui 
Railroad  Company. 

"■5.  That  the  AVills  Valley  Railniad  Company  organized 
before  the  —  day  of  October,  1857,  went  to  work,  and  on  the 
—  day  of  December,  18r>().  their  trains  wei-e  running  from 
Wauhatchie,  Tennessee,  to  Trenton,  in  (Georgia,  a  distance  of 
thirteen  miles;  and  purchased  of  the  Nashville  and  Chat- 
tanooga Railroad  (\>mpany  the  right  to  use  the  railroad  of  said 
company,  and  were  thus  running  from  Waidiatchie  to  Chat- 
tanooga, a  distance  of  iive  miles  further,  on  the  road  of  said 
Nashville  and  (^hattanooga  liailroad  (^)mpany  ;  and  that  said 
Wills  Valley  Railroad  Com])any  had  also  graded  their  road-bed 
from  Trenton,  (4eorgia,  to  Collinsville,  Alabama,  a  distance  of 
some  forty-five  miles  in  all,  and  some  thirty-five  miles  within 
the  State  of  Alabama;  that  said  grading  began  at  AVauliatchie. 
and  progressed  south-west,  through  (Tcorgia,  and  into  Alabama, 
from  that  direction  ;  that  said  road-bed  was  located  and  graded, 
but  not  completed,  all  ak)ng  that  portion  of  the  road  where 
the  lands  here  sued  for  lie,  and  the  entire  line  and  bed  of  said 
Wills  Valley  railroad  had  been  duly  located  before  180(1;  and 
that  said  lands  are  embraced  in  the  certificate  of  the  commis- 
sioner of  the  (icneral  ]iand-(  )thce  at  Washington,  received  by 
said  railroad  company.  June30tli,  18<>(»,  through  the  (rovernor. 

"6. 'That  no  railroad  whatever,  nor  any  })art  of  any  railroad, 
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has  ever  been  graded,  built  or  constructed,  by  any  of  the  above- 
mentioned  Alabama  corporations,  between  Wauhatchie  and 
Chattanooga;  that  Wauhatchie  is  in  Tennessee,  live  miles 
south-west  from  Chattanooga,  and  on  the  line  of  the  Wills 
Valley  railroad,  which  was  located  prior  to  1860;  that  the 
only  railroad  ever  constructed  between  Wauhatchie  and  Chat- 
tanooga is  the  Nashville  and  Chattanooga  road,  the  use  of  which 
has  been  obtained  from  the  owners  of  that  road  by  the  Alabama 
and  Chattanooga  Railroad  Company,  by  contracts  of  short 
duration,  renewed  from  time  to  time ;  that  Chattanooga  is  in 
Tennessee,  and  is  the  place  where  the  Georgia  and  Tennessee 
lines  of  railroad  first  meet  and  intersect. 

"7.  That  the  lands  here  sued  for  are  situated  in  DeKalb 
county,  and  were  in  the  defendant's  possession  at  the  com- 
mencement of  this  suit ;  that  they  lie  within  six  miles  of  the 
road-bed  of  said  railroad  company,  and  within  twenty  miles  of 
the  boundary  line  between  Georgia  and  Alabama,  where  said 
granted  lands  lie ;  that  the  board,  of  directors  of  said  railroad 
company  met  on  the — day  of  December,  1860,  and  appointed 
John  L.  Barnard  entry-taker,  for  the  purpose  of  disposing  of 
the  lands  sued  for ;  that  said  lands  were  advertised  for  sale  in  a 
weekly  newspaper  published  in  Chattanooga,  and  by  posting 
notices  at  various  places  in  the  county  for  thirty  days,  and  were 
offered  for  sale,  at  Yalley-Head  in  said  county,  on  the  20th 
February,  1861,  and  were  bought  by  the  defendant  at  said  sale, 
at  the  minimum  price  of  §2.50  per  acre ;  that  the  defendant  re- 
ceived his  certificate  of  purchase  from  the  company's  entry-taker, 
and  took  possession  of  said  lands,  and  paid  the  purchase-money 
soon  afterwards,  to-wit,  onthe  5th  November,  1861,  but,  by  rea- 
son of  the  unsettled  condition  of  the  country,  did  not  receive 
his  deed  until  June  7th,  1866,"  which  is  here  set  out ;  "  that  the 
purchase-money  for  said  lands  was  used  exclusively  in  the  con- 
struction of  said  road,  and  was  disposed  of  only  as  the  road  pro- 
gressed; and  that  the  defendant  has  continued  in  the  possession 
of  said  lands  to  this  date,  except  one  or  two  years  after  March, 
1870,  during  which  one  Severance  had  possession  under  claim 
of  lease  or  purchase  from  the  Alabama  and  Chattanooga  Rail- 
road Company. 

"  It  is  further  agreed,  also,  that  the  road  of  the  Wills  Valley 
Railroad  Company,  referred  to  in  its  charter,  was  not  completed 
from  Wauhatchie  to  Attalla,  near  Hampton's  bridge  and  farm, 
as  its  south-western  tei'minus  in  Alabama,  before  May,  1871, 
but  was  constructed,  except  the  grading  above  mentioned  in 
Alabama,  after  March,  1870, 1)ut  not  to  Gadsden,  and  was  never 
constructed  to  (xadsdeh,  nor  nearer  to  Gadsden  than  i\.ttalla, 
which  is  five  miles  from  Gadsden." 

The  several  acts  of  Congress,  acts  and  joint  resolutions  of  tlic 
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General  Assembly  of  Alabiuiia,  which,  hy  a^reoinent,  were  made 
parts  of  the  bill  of  exceptions,  are  set  out  in  full  in  the  rejxirt 
of  the  case  of  Sicami  d^  Billups  v.  Llndaey  {ante,  p.  .^OJ), 
and  it  is  uimecessary  to  repeat  them  here. 

''  The  foregoing  were  all  the  facts  in  the  case,  as  shown  or 
agreed  upon  on  the  trial ; "  and  on  these  facts,  the  court  charged 
the  jury,  on  the  written  re(juest  of  the  defendant,  "  that  \\\n)\\ 
the  issue  joined  in  this  case,  and  u})on  the  facts  agreed  on  by 
the  parties,  tiie  defendant  is  entitled  to  recover."  The  plaintiffs 
excepted  to  this  charge,  and  they  here  assign  it  as  error. 

Rice  &  Wiley,  and  L.  A.  Dobhs,  for  appellants. — 1.  Con- 
gress has  undoubted  power  to  grant  public  lands,  for  the  j)ur- 
pose  of  aiding  in  the  construction  of  railroads,  or  to  accom[)lish 
any  other  purpose  deemed  beneficial  to  the  public,  u])on  such 
terms,  conditions  and  restrictions,  as  may  be  inserted  in  the 
grant. —  United  States  v.  7/^//,  98  F.  8.351;  Selmleyiherg  v. 
TIarriman,  21  AVallace,  59;  Farnmnorth  v.  M.  c&  P.  UaUroad 
Co.^  92  U.  S.  65.  When  such  grant  is  made,  the  terms,  condi- 
tions and  restrictions  therein  contained  and  expressed,  are  the 
supreme  law  by  which  I'ights  claimed  under  it  are  to  be  deter- 
mined.— Cases  cited. 

2.  By  the  terms  of  the  act  (jf  ('ongress  of  June  8d,  1856, 
the  legal  title  to  the  lands  involved  in  this  suit  was  vested  in 
the  State  of  Alabama,  as  trustee,  so  soon  as  the  railroad,  in  aid 
of  which  the  grant  was  made,  was  deiinitely  located. — Sc/tule)}- 
he/yj  V.  Tlarr'niian,  21  AVallac^',  44 ;  T'T^/v/.y^/vy/'M  r.  Railroad 
Co.,  92  [T.  S.  48.  This  legal  title  was  coupled  with  a  re- 
stricted power  of  sale,  but  not  with  any  interest  in  or  to  the  lands. 
As  said  by  the  Snj)reme  Court  of  the  United  States,  construing 
a  similar  grant,  *' The  act  of  Congress  imposed  conditions 
upon  alienation,  except  as  to  the  first  one  hundred  and  twenty 
sections,  which  the  [State]  could  not  disregard.  It  declared 
that  the  lands  should  be  exclusively  api)lied  to  the  construction 
of  the  road  in  aid  of  which  they  were  granted,  and  to  n<»  other 
j)urpose  whatever,  and  should  be  disposed  of  only  as  the  work 
progressed.  It  provided  their  sale  should  be  made  in  parcels, 
as  specified  portions  of  the  road  were  coMij)letcd,  and  only  in 
that  manner.  The  evident  intention  of  Congress  was,  to  secure 
the  proceeds  of  the  lands  for  the  work  designed,  and  to  prevent 
any  alienation  in  advance  of  the  c<»nstruction  of  the  r(»ad,  with 
the  exception  of  the  first  one  hundred  and  twenty  sections. 
It  made  the  construction  of  porti(»ns  of  the  road  a  condition 
precedent  to  a  c«»nveyance  of  any  other  parcel  by  the  State. 
Ko  conveyance,  in  disregard  of  this  con<lirion,  c<»uld  pa.<s  any 
title  to  the  companv." — 9'J  V.  S.  65;  21  Wallace,  59;  S-ij,la  r. 
Wrie/ht,  101  V.  S."6<55:  Hard;/  r.  Br.  B<tid\  15  Ala.  73o. 
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3.  The  lands  involved  in  this  suit  are  not  a  part  of  the  first 
one  hundred  and  twenty  sections,  as  to  which  a  power  of  sale 
was  given  in  advance  of  any  work  done  on  the  road.  Those 
sections  must  begin  at  one  of  the  Urinbii  of  the  road,  and  pro- 
ceed thence  continuously  for  twenty  miles  along  the  line  of  the 
road.  The  act  of  Congress  conten»pkted  that  the  Wills  Valley 
railroad  should  be  constructed  ^'•frorii  Gadsden^  to  connect  with 
the  Georgia  and  Tennessee,  and  Tennessee  line  of  railroads ;  " 
and  the  agreed  facts  show  that  the  road  was  commenced  at 
Wauhatchie  in  Tennessee,  which  is  shown  to  be  the  first  place 
where  connection  could  be  made  with  any  Georgia  railroad. 
The  lands  sued  for  are  shown  to  be  more  than  twenty  miles 
from  either  terininus — from  either  Gadsden  or  Wauhatchie; 
and  are,  therefore,  not  within  the  first  one  hundred  and  twenty 
sections.  The  act  of  Congress,  in.  this  particular,  pays  no  re- 
gard to  any  State  line,  but  confers  the  odd-numbered  sections 
of  the  public  lands  in  Georgia,  l.ying  along  the  Georgia  portion 
of  the  road,  precisely  as  those  in  Alabama ;  therein  differing 
from  the  grant  to  the  North-East  and  South- Western  road,  con- 
tained in  the  6th  section,  which  is  limited  "to  some  point  on 
the  Alabama  and  Mississippi  State  line." 

4.  The  legislative  resolutions  of  January  30th,  1S5S,  so  far 
as  they  conflict  with  the  provisions  of  the  said  act  of  Congress, 
are  inoperative  and  void. — Railroad  CompaMy  v.  Prescotty  16 
Wallace,  603-0;  92  U.  S.  65;  101  U.  S.  665';  21  Wallace,'59. 
These  resolutions  can  not  be  considered  as  a  sale,  within  the 
meaning  of  the  term  as  used  in  the  act  of  Congress. —  William- 
son V.  Berry,  8  Howard,  541:;  Gunter  v.  LecJcey,  30  Ala.  591. 
If  they  could  be  so  construed,  they  could  not  be  operative  be- 
yond the  first  one  hundred  and  twenty  sections  of  land,  and 
could  not  convey  to  the  railroad  company  any  greater  power  than 
the  State  itself  possessed  over  tliem ;  and  tlie  words  of  apparent 
grant  are  coupled  with  the  qualifying  words,  "to  be  used  and 
applied  by  said  company  upon  the  terms,  conditions,  and  under 
the  restrictions  in  said  act  of  Congress  contained."  As  a  con- 
veyance of  the  legal  title,  the  railroad  not  being  then  constructed, 
and  the  trust  being  then  merely  executory,  the  legislative  reso- 
lutions ai'e  whollv  void. — Smith  on  Statutes,  v^  667;  2  Perry  on 
Trusts,  §§  769,  779,  7'<3,  7S5;  11  Vesey,  482;  6  Otto,  316;  2 
Sugden  on  Powers,  479,  456,  507,  mar.  As  a  grant  or  convey- 
ance, said  resolutions  are  void  for  uncertainty. — Deloadi  v. 
State  Bank,  27  Ala.  437. 

5.  The  statute  of  limitations  is  no  bar  to  the  suit,  because, 
unlike  the  case  of  Miller  r.  The  State,  38  Ala.  600,  the  State 
had  not  executed  the  trust,  and  it  still  has  an  interest  in  the 
proceeds  of  sales  of  the  lands,  to  the  extent  of  ten  per-cent. 
That  the  statute  of  limitations  does  not  run  against  the  State,  or 
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against  tlu'  riiit(!(l  Stat(\s,  see  Ciilird  Sttit,^^  r.  Ihmr.  '1  Masoji. 
312;  Sirearimjrn  /•.  f'nlUil Staf^^x,  11  (;ill  \-  .1.  '.rr^\  '1  Hill.  N. 
Y.  o!) ;  Soam.  III.  lo*».  Moreover,  tlu' (U't'etidaiit's  |)()sse8siuii 
was  interrupted  in  187<>. —  Annxiromi  v.  Merrill,  14  Wallace. 
14^);  2  Brick.  Dicj.  228,  Jj  Sf'.. 

McSrADDKN  iV'  (\\iii)i..\,  rout  I'll. -~V\ui  act  of  ( 'oiigrcss  pa.sscd 
t(t  the  State  a  present  iiitei'est  in  the  lands  granted,  and  the  title 
became  perfect  when  the  route  (»f  the  road  was  fixed.  Mo.  «.(• 
Kan.  Rail  rood  Co.  /•.  I\(i)i.  Par.  HiiU  ronil  Co.,  7  Otto,  AW\ 
UaiunoHn'th  r.  f'luUd  XA/A-s-.  1>2  I'.  S.  1{.  7:{8 :  21  Wallace. 
44.  The  right  to  sell  one  hinidred  and  twenty  sections,  in  a 
continiU)Us  length  of  twenty  miles,  was  given  ahsolutely,  with- 
out any  prescinhed  machinei'v  of"  sale,  and  even  the  forfeiture 
does  not  I'elate  to  these.  When  a  stranger  purchases,  pays  the 
})Ui'chase-m<»ney.  aiul  is  put  in  possessi<»n.  the  proceeds  heinj,'- 
strictly  a})])lied  to  the  construction  of  the  I'oad.  as  in  this  case 
was  shown,  the  pur|)oses  of  the  grant  ai"e  fully  satisfied,  and 
the  purchaser  should  he  j»i<jtected.  luiru-^iroifh  r.  J/.  <(•  /'. 
Rnih'oiid  Co..  2  Otto.  4s. 

2.  The  lands  sold,  including  those  here  sued  for,  are  at  the 
tefiiiliiKx  of  the  grant,  heing  within  four  miles  of  the  honndai'v 
line  between  .\labania  and  (Jeoigia.  and  within  six  miles  of 
the  road. 

3.  Whatever  I'ight  or  title  the  plaintiHs  may  ha\'e.  was  de- 
rived from  or  through  the  Wills  \'alley  Railroad  Company, 
whose  successor  they  are:  and  they  ai"e  estopped  by  the  {\{^iH\  of 
that  company.— 1  (ireenl.  Kv.  .:$.:<' 2< '7  S.  •.>2  4:  a'Washb.  Real 
Propertv,  ♦VS-1>.  71,  7'.>  >^<>:  Biirelow  on  Kstop|)ei,  24<;.  2.".2.  ;i;W»; 
22  Ala.':)48;  lU  Ala.  4:10;  1(5  Ala.  U;7:  l'.>  Ala.  II'n;  27  Ala. 
582;  17  Ala.  7r>2 ;  8<»  A  hi.  42;  :U  Ala.  l:'.*;;  Tyler  on  Eject- 
ment. .")(i(). 

4.  The  action  was  bari"e<l  Ity  adverse  posse»ioii  and  the 
statute  of  limitations.  (\)de.  .5;jj  8282.  828C, ;  Mlll.r  r.  77,, 
.V^/A'.  8SAla.  <;(M>:  2(ireeid.  Kv.  .^jj  48(>  ;51  ;  .-.Wash.  R.  I*.  141. 
5^  8S;  Angell  on  I.im.  412  18;  2  Shars.  lila.  Com.  IM.  The 
intrusion  of  Severence  was  a  MU»re  trespass,  and  did  not  break 
the  continuity  of  possession,  /v//  r.  htuson.  ."»•'.  Ala.  44'.'; 
Fariior  /-.  7>7"tyf,  11  Ala.   I<'2S. 

STONK.  d. —  By  act  of  Congress  ajiproved  .luni'.'M.  is."i(; 
(11  Stat,  at  large.  17  >>).  there  was  granted  t(.  the  State  of  Ala- 
bama, for  the  purpttseof  aiding  in  the  construction  c»f  a  railroad 
"  from  (tadsdeii  to  connect  with  the  ( ieorgia  and  Tennessee.  an<l 
Tennessee  line  »»f  railroads,  through  Chatooga.  Will,-  and  Look 
out  valleys."  alternate  sections  of  land  designated  by  o<ld-nmii 
bers,  for  six  miles  in  width  on  each  side  of  said  railroad.  Tlii- 
36 
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statute  allowed  ten  years  for  the  completion  of  the  road,  and 
provided  that,  "if  said  road  is  not  completed  in  ten  years,  no 
fuither  sale  [of  the  lands  granted]  shall  be  made,  and  the  lands 
nnsold  shall  revert  to  the  United  States."  The  railroad  not 
being  completed  within  the  ten  years,  it  was,  on  lOtli  April, 
1869  (16  Stat,  at  large,  45),  enacted,  that  said  act  of  June  3d, 
1S56,  "is  hereby  revived  and  renewed,  subject  to  all  the  con- 
ditions and  restrictions  contained  in  the  act  referred  to,  and  sub- 
ject to  the  further  limitation,  that  if  [said  railroad]  is  not  com- 
pleted within  three  years  fi-om  the  passage  of  this  act,  no  fur- 
ther sale  [of  the  granted  lands]  shall  be  made  for  the  benefit  of 
such  railroad,  and  the  lands  unsold  shall  revert  to  the  United 
States."  Section  4  of  the  act  of  June  3d,  1856,  provides, 
"That  the  lands  hereby  granted  to  said  State  shall  be  disposed 
of  by  said  State  only  in  the  manner  following,  that  is  to  say : 
that  a  quantity  of  land,  not  exceeding  one  hundred  and  twenty 
^sections,  *  *  and  included  within  a  continuous  length  of 
twenty  miles,  *  *  may  be  sold  ;  and  when  the  Governor  of 
•said  State  shall  certify  to  the  Secretary  of  the  Interior  that  any 
twenty  continuous  miles  of  *  *  said  road  is  completed,  then 
another  qi>antity  of  land  hereby  granted,  not  to  exceed  one  hun- 
di'ed  and  twenty  sections  for  *  *  said  road  having  twenty 
continuous  miles  completed  as  aforesaid,  and  included  within  a 
continuous  length  of  twenty  miles,  *  *  may  be  sold ;  and 
so,  from  time  to  time,  until  said  road  is  completed."  Sec.  8  : 
"  That  the  said  lands  hereby  granted  to  the  said  State,  shall  be 
subject  to  the  disposal  of  the  legislature  thereof,  for  the  puii'- 
])ose  aforesaid,  and  no  other." 

The  Wills  Valley  Railroad  Company  was  chartered  Febru- 
ary 3d,  1852. — Sess.  Acts,  1851-2,  178.  The  route  and  extent 
of  said  railroad  was,  "from  some  convenient  point  on  the  Ala- 
bama and  Tennessee  Rivers  railroad,  at  or  near  the  farm  of 
James  Hampton  ;  thence  the  most  practical)le  route  through  the 
county. of  De  Kalb,  to  the  Georgia  line,  in  a  direction  to  inter- 
sect the  Georgia  and  Tennessee  railroad,  at  some  convenient 
])oint  in  Lfx>kout  valley."  By  joint  resolutions,  approved  Jan- 
uary 3<:tth,  1858  (Sess.  Acts,  18o7-8,  page  43(1).  the  legislature 
of  Alabama  designated  the  application  of  said  lands,  and  re- 
solved— Sec.  4:'.  "That  so  much  of  said  lands,  interest,  rights 
and  })owers  and  privileges,  as  are  or  mny  be  granted  and  con- 
ferred, in  pursuance  of  the  said  act  of  Congress,  to  aid  in  the 
.  construction  of  a  railroad  from  Gadsden  to  connect  Mitli  the 
(ireorgia  and  Tennessee  line  of  i-ailroads,  through  Chattooga, 
AVills  and  Lookout  valleys,  are  herel)V  disposed  of,  granted  to, 
and  conferi-ed  upon  the  Wills  Valley  Uailroad  Com})any,  *  * 
to  be  used  and  app]ie<l  by  .said  company  upon  the  terms,  condi- 

VOL.   I.XX. 


1881.]  OF  ALABAMA.  563 

[Swann  <S:  BilliipH  v.  Larmort'.] 

tions,  and  under  tlie  restrictions  in  said  act  of  Congress  con- 
tained." 

'The  Wills  Valley  liailroad  Company  organized  under  its 
cliarter,  and  mirveyed  and  "definitely  lixed"  the  line  of  its  rail- 
road prior  to  tlie  year  1S6<».  The  lands  in  controversy  are 
parts  of  sections  having  odd  numbers;  are  within  six  miles  of 
the  railroad  as  definitely  fixed,  and  are  within  less  than  twenty 
miles  of  the  line  of  the  State  of  Georgia.  In  1801,  the  Wills 
Valley  liailroad  Comj)any  sold  the  lands  here  sued  for;  the 
purchase-money  was  j)aid  dining  that  year,  and  a  deed  (»f  convey- 
ance was  n)ade  to  the  purchaser  in  1806.  lie  and  those  claim- 
ing under  him,  including  the  real  defendant  in  this  suit,  trace 
a  regular  line  of  convey-finces  from  the  first  grantee  down  to 
the  present  occupant.  The  cpiestion  is,  had  the  AVills  A^alley 
Itailroad  Comj)any  authority  to  sell  and  convey  the  lands '.    The 

f)resent  record  contains  no  evidence  of  the  sale  of  any  other 
ands  than  those  here  sued  for.  If  there  had  been  a  sale  of  any 
lands  within  any  other  section  of  twenty  continuous  miles,  the 
question  would  1>e  different.  We  have,  however,  the  evidence 
of  only  one  sale  made,  and  that  within  tho  range  of  the  first 
section  of  twenty  continuous  miles,  computing  the  measure- 
ment frou)  the  line  of  the  State  of  (ieorgia.  The  grant  was  of 
lands  in  the  State  of  Alabama.  The  Federal  (Tovernment 
owned  no  lands  in  the  State  of  (ieoraia,  and,  tlierefore,  could 
grant  none  in  that  State. 

On  the  very  day  (.June  8d,  1S50)  on  wliicli  the  act  of  Con- 
gress we  are  construing  was  pas.sed,  the  "act  granting  public 
hmds  to  the  State  of  Wisconsin  to  aid  in  the  construction  of 
raalroa<ls"  l>ccame  a  law.  -1 1  Stat,  at  large,  20.  The  two  stat- 
utes are  not  distinguishal>le  in  their  ])rovisions,  and  are  as  nearly 
identical  in  language  as  the  nature  of  the  objects  would  allow. 
The  act  giving  aid  to  railroads  in  Wisconsin  was  construed  in 
Srhxlenht'iy  r.  Iliwrhnan,  21  Wall.  44.  The  entire  court  con- 
curred in  the  opinion,  which  was  delivered  by  Mr.  Justice 
FiKr.i).  The  (*oui't  said :  •' That  the  act  of  Congress  of  June 
8d,  1850,  passed  a  prci^'ut  interest  in  the  lands  designated,  there 
can  be  no  doubt.  ■''•  ""  The  ])ower  of  disposal,  and  the 
provision  for  the  hinds  reverting,  both  ini])ly  what  the  first  sec- 
tion declares,  that  a  grant  is  made;  that  is,  that  the  title  is 
transferred  to  the  State.  It  is  true  that  the  route  of  the  rail- 
road, for  the  <'onstruction  of  which  the  grant  was  made,  was 
yet  to  l)e  designated:  and  until  such  designation,  the  title  did 
not  attach  to  any  specific  tracts  of  land.  The  title  pa>se<l  to 
the  sections,  t(»  lie  afterwards  l(»cated.  When  the  route  was 
fixed,  their  location  be<'anie  certain,  and  the  title,  which  was 
previously  imjHrfcct.  ac(juired  precision,  and  became  attached 
to  the  land."      In   the  same  case  it  had   been  previously  said  : 
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"The  State,  by  the  terms  of  the  grant  from  Coiigi-ess.  possessed 
no  anthority  to  dispose  of  the  hinds  beyond  one  hnndred  and 
twenty  sections,  except  as  the  road,  in  aid  of  which  tlie  grants 
.were  made,  was  constructed."  In  Fan^Hu^oiih  v.  Minn.  i& 
Fac.  R.  B.  Co.,  0!>  U.  S.  (2  Otto)  41*.  65.  the  court  said :  "The 
act  of  Congress  granting  lands  to  the  Territory  of  Minnesota 
imposed  conditions  upon  their  alienation.  exce])t  as  to  the  first 
one  hundred  and  twe^ity  sections,  which  the  Territory  could 
not  disregard." — Atchimn.,  T</p.  <1^ S.  F.  IL  R'.Co.r.  ^o/x^, Kans. 
Sup.  Ct.,  Law  Reporter,  April  20,  1^S1. 

Now,  while  these  utterances  of  the  court  clearly  show,  that 
neither  the  State  nor  its  appointee  could  sell  any  of  the  granted 
lands  beyond  the  one  hundred  and  twenty  sections,  except  as 
the  road  was  consti'ucted,  as  provided  by  the  act  of  Congress, 
they  afliirm  with  equal  emphasis  that  a  raih'oad  coi'jxtration,  in 
whose  favor  such  grant  is  made,  may,  without  any  conditions 
whatever,  and  without  previous  work  d(»ne,  sell  **  a  <|uantitv  of 
land  not  exceeding  one  hundred  and  twenty  sections,  *  - 
included  within  a  continuous  length  of  twenty  miles."  The 
only  condition  annexed  to  this  grant,  is  what  is  denominated  in 
the  books  a  condition  sul>se(juent ;  that  if  said  road  is  not  com- 
pleted within  ten  years,  tlie  lands  unsold  shall  revert  to  the 
United  States.  This  reversion  of  the  unsold  lands  would  apply 
equally  to  the  first  one  hundred  and  twenty  sectiojis,  and  to  the 
residue  of  the  granted  lands,  remaining  unsold  at  the  end  of 
ten  years,  the  road  not  being  then  completed.  It  would  not, 
and  could  not,  impair  or  atfect  the  sales  made  within  the  ten 
years,  of  any  of  the  one  hundi-ed  and  twenty  sections  included  in 
a  continuous  length  of  twenty  miles,  nor  of  those  nuide  m  suc- 
ceeding sections  of  twenty  coiitimious  miles,  if  preceded  by  the 
certificate  of  the  Governor  to  the  Secretary  of  the  Interior,  that 
for  each  such  succeeding  license  twenty  continuous  miles  of 
the  railroad  had  been  completed.  The  revei'sion  applied  to 
lands  authorized  to  be  sold,  and  not  sold  according  to  the  re- 
(piirements  of  the  statute,  and  to  the  lands  as  to  which  the  rail- 
road had  failed  to  put  itself  in  jx)sition  to  exercise  the  powei' of 
sale.  The  cases  we  have  (pioted  from  define  what  shall  be  nec- 
essary to  perfect  the  reversion  for  condition  broken,  and  de- 
clare by  whom  that  right  can  be  exercised.  That  (piestion  does 
not  arise  iu  this  case.  For  a  further  discussion  of  this  subject, 
see  Sioairn  r\  Lindsey,  at  present  term. 

We  have  shown,  aboVe,  that  the  Wills  Valley  Railroad  Com- 
pany, without  previous  work,  and  without  conditions  precedent, 
was  authorized  to  sell  a  quantity  of  land  etpial  to  one  hundred 
and  twenty  sections,  included  within  a  continuous  length  of 
twenty  miles.  We  have  also  shown,  that  the  lands  in  contro- 
versy in   this  suit  lie  within  six  miles  of  the  track  of  the  rail- 
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road,  as  definitely  fixe<l.  and  within  twenty  miles  of  the  (toof- 
gia  State  line — the  north-eastern  terminus  of  the  railroad,  as 
chartered.  The  ivcord.  as  we  have  said,  fails  to  show  that  tiie 
AVilis  A'alley  Railroad  Company  sold  any  otlu?r  lands,  ijranted 
by  Con«!:ress  to  aid  in  its  construction.  AVe  are  not  permitted 
to  presume,  as  a  trround  of  revei-sal,  that  the  railroad  c(tmpany 
had  previously  sold,  of  the  lands  i;ranted,  another  tract,  or  other 
tracts,  not  included  within  the  twenty  continuous  miles,  in 
which  the  pi'esent  laiuls  arc  situate.  There  is,  therefore,  a  fail- 
ure to  show  that  the  railroad  corporation  hail  exhausted  the  al)- 
Holute,  unconditional  powei'  to  sell  (»ne  hundred  and  twenty  sec- 
tions, granted  to  it  hy  law,  l»y  electing  to  sell,  and  selling,  any 
])ortion  of  the  lan<ls  lying  within  son)e  section  of  twenty  con- 
tinuous miles,  other  than  that  in  which  the  present  tract  is  in- 
cluded. 

The  Alahama  and  ( 'hattanooga  Railroad  ( "om|>any  ac<|uired 
all  the  chartered  powers  of  tiie  Wills  Valley  Raih'oad  ('omj)any. 
See  acts  approved  ( )cto()er  (Uh,  1><)^,  and  Novendier  17th, 
1868;  Sess.  Acts,  207.  .*)4r).  It  acipiired  no  right  to  rescind  a 
valid  sale  of  land  previously  made  hy  tlie  latter.  Neither  the 
jnortgagc  to  the  State  of  Alahama,  nor  the  suhsetpu-nt  recon- 
veyance  l)y  the  State  to  the  railroad  company,  cndiraced  the 
lands  liei'c  sued  for.  foi"  neither  mortgagor  had  any  interest  in 
the  lands  it  could  convey. 

The  judgment  of  the  Circuit  Court  is  atiiiiiied. 

SoMKK'MM.K.   .1..  not  ^ittiiiix. 


Western  Kail  road  Co.  r.  Iliiss. 

Artiiiii  (t<i(i'tnx1  Ud'il  idiiiJ  Coin  iiaiiij,  for  I  njn  m  s  to  Stmk. 

1.  117/*//  iicilni,  ilois  I, III  li, . — All  iirtioii  for  <liiiiiai;»'s  r;m  ii<«t  l>f  main- 
tained ajrainst  a  railnijid  comiiaiiy,  on  ai-<-i>iint  uf  injnrii-s  t<>  stock  liy 
trains  runnin;;  i»n  its  road,  wlitii  <iiili  iiijmics  occnin'd  aftt  r  tlic  coni- 
jiany  had  ct'asi-d  to  own  or  control  tin-  road,  and  while  ii  was  owned  and 
oiu-ratcd  liy  other  cor|iorations. 

Ai'i'KAi.  from  the  Circuit  Court  of  Macon. 

Tried  hefore  the  Hon.  .I.\-.  K.  Couu. 

This  action  was  hrought  l»y  dohn  C.  nu>s.  again>t  the 
Western  liailroad  Company  of  Alahama.  a  domestic  corjxira- 
tion  ;  and   was  commenced    hefore   a  jusrice  «d'  the   pracc,  on 
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the  18th  October,  1876.  On  appeal  to  tlie  Circuit  Court,  the 
plaintiff  there  filed  a  complaint,  claiming  *' twenty-five  dollars 
as  damages,  for  negligently  running  over  and  injuring  a  cow, 
the  property  of  plaintiff,  about  the  month  of  Octol)er,  18T<3, 
with  defendant's  railroad  cars,  on  its  railroad  track  in  said 
county."  The  defendant  pleaded  the  general  issue,  "in  short 
by  consent,  with  leave  to  give  in  evidence  any  matter  that 
might  be  specially  pleaded ; "  and  the  cause  was  tried  on  issue 
joined  on  this  plea.  "  On  the  trial,' '  as  the  bill  of  exceptions 
states,  "  there  was  parol  evidence  tending  to  show  that  the  rail- 
road known  as  the  Western  railroad,  on  which  it  was  proved 
the  injury  occm'red,  was  owned  and  controlled,  prior  to  said 
trespass  and  injury,  by  the  Western  Railroad  Company  of  Ala- 
bama; and  there  was  also  evidence,  both  ])arol  and  docu- 
mentary, tending  to  show  that,  at  the  time  of  the  alleged  tres- 
pass, the  Georgia  Railroad  and  Banking  Company,  and  the 
Central  Railroad  and  Banking  Company,  of  Geoi'gia,  owned 
said  road,  and  were  running  cars  on  it,  and  in  possession  and 
control  thereof.  To  prove  title  in  said  road,  the  defendant 
offered  a  deed,"  a  copy  of  which  purports  to  be  set  out  in 
the  bill  of  exceptions,  but  which  is  not  shown  any  where  in 
the  record;  "to  the  introduction  of  which  deed,  without  proof 
of  execution,  the  plaintiff  objected,  and  the  court  sustained  the 
objection ;  to  which  the  defendant  excepted.  The  defendant 
then  offered  to  prove  the  handwriting  of  the  maker  of  the 
deed,  by  the  testimony  of  the  defendant's  attorneyin  this  case; 
to  which  offer  the  plaintiff  objected,  l)ecause  there  were  living 
witnesses  to  the  execution  of  said  deed,  and  they  were  not  pro- 
duced ;  which  objection  the  court  sustained,  and  the  defendant 
excepted.  The  defendant  then  offered  to  prove,  that  the  said 
Georgia  Railroad  and  Banking  Company,  and  the  Central  Rail- 
road and  Banking  Company,  of  Georgia,  were  the  owners  of 
the  Western  railroad ;  but  the  court,  on  objection  by  plaintiff", 
would  not  allow  said  proof  to  be  made  by  panjl,  ajid  the  de- 
fendant excepted.  The  court  charged  the  jury,  among  other 
things,  that  if  they  believed,  from  the  evidence,  that  prior  to 
the  occurrence  of  the  alleged  injury,  if  any  occurred,  the 
Western  Railroad  Company  owned  said  road,  then  the  j)resum])- 
tion  is,  that  said  company  continued  to  own  and  control  said 
road,  until  the  contrary  appears  by  competent  evidence.  Tlie 
defendant  excepted  to  this  cliarge,  and  recpiested  the  court,  in 
writing,  to  charge  the  jury,  that  if  they  believed,  from  the 
evidence,  that  the  said  Western  raih'oad  was  owned  and  con- 
trolled, at  the  time  the  alleged  injury  occurred,  entirely  by 
other  corporations  than  the  defendant,  then  they  must  find  for 
the  defendant.     The  court  refused   this  charge,  and   the  de- 
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fendant  e.xcepted  to  its  refn.sil."     These  several  nilin<^s  of  the 
court  are  now  a.^si^ned  as  error. 

(4k<),  p.  IIaukison,  for  tlie  appeUant. 

W.  C  Bkkwkk,  contra. 

S0MP:RVILLE,  J.— The  rulin<rs  of  the  (Mrenit  Court  in 
tliis  case,  as  shown  by  the  hill  of  exceptions,  are  in  conflict 
with  the  princi})les  enunciated  in  the  case  of  W^xt^'rn  IittHrnml 
Company  v.  JJav!.s,  at  the  last  term. — 06  Ala.  578. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded. 


Walker  v,  Cra>vtbril. 

Bill  hi   Kqxltij  hij    Veu<l^i\  to  xu})Je<-t   /jok/s  to  Paipntui  nf 
l*ur('Jiai«'-  Sfoneij. 

1.  W'ltdtisfiiiiililtrnr;  trhtn  (iftimil  lira. — A  final  ilccri't'  in  a  cliaii- 
tvry  cau.Sf,  siuli  as  will  support  an  appeal,  is  not  ni«-t'ssarily  the  la>t  '!i- 
creo  rendered,  by  which  all  proceed in;_'s  in  the  cause  are  terminated,  and 
nothing:  is  ii'ft  ojten  for  the  fntin-e  jn<l<_Mnent  or  action  of  the  court :  hut  it 
is  a  decree  which  determines  the  substantial  merits  of  the  controversy, 
all  the  eijuities  of  the  case,  thoUiih  there  may  remain  a  refert'iice  to  be 
had,  or  the  a<ljustment  of  some  incidental  ordepemlent  matter. 

2.  Sdnir. — I'nder  a  l)ill  lile<l  to  sultject  land  to  the  payment  >>{  the 
imrehase-money,  a<rainst  the  original  pureha.><er.  who  makes  no  defense, 
and  a  sal>-|)nrelia-;er  in  possession,  who  pleads  i)ayment  ami  adverse 
possession  under  claim  of  title:  a  decree  reiiden-d  on  a  subini.>-siMn  "U 
iileadini^s  and  proof,  declaring,'  that  the  complainant  is  entitled  to  tlu-  re- 
tii'f  iirayed,  and  has  a  lien  on  the  lands  for  the  unpaid  punhase-inoney. 
and  orderinjz  a  reference  to  the  re^'ister  to  ascertain  and  report  the 
amount  still  due  and  unpaid,  is  not  a  final  dt-cn-e.  such  as  will  support 
an  appeal,  but  is  the  |>roper  interlocutory  decree  l>i'st  ada^ited  to  >uch  a 
ca.se.  The  final  decree  is  that  which  confirms  the  report  ot  the  re'_'i>t<T, 
ascertainin;.;  the  amount  of  uni>aid  pin-clias«-money,  and  orders  a  sale  <>f 
the  lands  for  its  satisfaction. 

•i.       Jii(/llfx    (linl    ri'iiimliiK    nf    iiiiilor.    irhi'il    jiiirrlmsi  -iiiom  ij    1.1     iiiiji'IkI. 

When  the  vendor  of  lands  ]>laces  the  purchaser  in  pos.session,  but  retains 
the  leiral  title  as  security  for  the  payment  of  the  purchase-m«.ney.  all  the 
essential  incidents  of  a  mortiraire  atta'h  as  iKtweiu  the  parties:  and  the 
vendor  may  maintain  ijectment  to  rt'covt-r  the  possession,  or  may  -uli- 
ject  the  land  by  bill  in  eijuity  to  the  payment  of  tlu'  purchas«-m>>n<'y.  ai- 
tliou«rh  an  action  at  law  to  i-ecover  it  has  been  barred  by  the  statute  ..f 
iimitations. 

4.  Aili't'i-Ki-  fn).-<!<i's.ili>it  III/  jmrrli'isi  r  iniilir  ixicntnrii  riiiitr<irt.  —  \\  iicn  a 
purchast'r  of  lands,  under  an  e.xecutory  contract,  is  let  iiito  i.osse»iMn, 
not  having  paid  the  purchasi-money,  and  not  having  rin-eived  a  c-.nvey- 
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aiiee,  he  holds  in  subordination  to  the  title  of  the  vendor;  and  he  can 
not  defeat  a  suit  in  equity  by  the  vendor  to  cliarge  the  lands  with  the 
])ayment  of  the  purchase-money,  by  interiiosinj;  the  lajjse  of  time  as  a 
defense,  witliout  showing  that  his  i)ossession  was  open  and  notorious, 
as.serted  as  hostile  to  the  right  and  title  of  tlie  vendor,  and  continued 
long  enongii  to  bar  a  recovery  at  law  under  the  statute  of  limitations. 

.>.  J(7/v'/'.sv  jfoxxexsion  hi/  i<ith-/)itr('h(i.<<rr. — .\lthough  the  purchaser  of 
huids  under  an  executory  contract,  not  having  paid  the  ]>urchase-money, 
nor  received  a  conveyance,  does  not  hold  a<lversely  to  his  vendor;  yet, 
if  he  sells  and  conveys  to  a  third  person,  who  pays  the  sti}>nlated  price, 
is  let  into  possession,  and  receives  a  conveyanci' of  the  title  in  fee-simple, 
such  sub-purchaser  may  hold  adversely  to  the  original  vendor,  and  may 
ac(|uire  a  title  under  such  adverse  possession  iind  the  statute  of  limita- 
tions. 

Af^pkaf,  from  the  Chancerv  Cotirt  of  Talla}xtosa. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  tiled  on  the  19th  Febniarv.  IS"^',  by 
Daniel  Crawford,  against  William  H.  Thomas,  (4eorge  F.  Wal- 
ker, and  the  j)ersonal  repi'esentatives  and  heirs  at  law  of  Willis 
Ma.xwell,  deceased  ;  and  sought  to  sui)ject  certain  lands,  in'  the 
possession  of  tlie  defendants,  to  the  payment  of  the  unpaid 
purchase-money  due  from  said  Thomas  as  the  original  purchas- 
er. The  lands  were  .sold,  with  other  tracts,  at  a  time  not  shown 
by  the  record,  by  a  commi.'jsioner  ap])ointed  by  the  Chancery 
C'ourt  of  Tallapoosa,  imder  a  decree  of  sale  rendeivd  by  -said 
court;  and  were  bought  at  that  sale  by  Daniel  CrawfoVd  and 
Alexander  White,  eacli  paying  one-lialf  <>f  the  purchase-money, 
and  being  ecjually  interested  in  the  land.  They  received  a  cer- 
tificate of  purchase  from  the  conunissioner,  which  was  left  by 
(jrawford  in  the  hands  of  White,  in  order  that  he  miijlit'obtain 
a  conveyance  when  the  purchase-money  was  paid.  On  or 
about  November  25th.  1850,  White  sold  a  half-sectioti  of  the 
lands  so  purchased,  being  the  part  involved  in  this  suit,  to  .sud 
W.  H.  Thomas,  at  the  price  of  Sl.'Jixt:  putting  him  in  posses- 
sion, and  executing  to  him  a  bond  for  titles.  A  part  of  the 
purchase-money  was  paid  in  cash,  and  for  the  residue,  ^500, 
Thomas  gave  his  promissory  note,  payable  to  said  White  '"  by 
the  first  day  of  June,  1852,  with  interest  from  the  25th  Xo- 
vember,  1850;""  the  note  recitirrg  that  its  consideration  *•  is  for 
land  lying  in  Tallapoosa  county."  which  was  |)articularly  de- 
scribed. Some  time  during  the  year  1S54,  or  1855,  White  and 
Crawford  had  a  settlement  of  all  matters  relating  to  their  joint 
j)urcha8e  of  lands,  when  White  relincjuished  all  his  interest  in 
the  lands  to  ('rawford,  and  also  ti-ansferred  to  him  the  said  note 
of  Thomas;  and  their  j)urchase  of  the  lands  having  been  re- 
ported to  the  Chancery  Court,  in  August,  1859,  a  deed  for  the 
lands  was  executed  to  Crawford,  under  the  oi-der  of  the  couit, 
by  the  register.  The  note  of  Thomas  was  nnide  an  exhibit  to  the 
bill,  and  showed  .several  partial  payments  indorsed  on  it.     ( )n 
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tlie  1st  December.  1859,  Tlioinas  s(»l<l  a  p(trti<>ii  of  tlie  land, 
i'oiitainiii';  al)i)Ut  tils  acres,  to  one  (ieorffc  Sliealv.  who  paid 
the  purchase-inoTiev.  and  was  placed  in  possession;  and  he  con- 
tinued in  the  possession  thereof  until  some  time  in  ls»w;,  or 
1867,  when  he  sold  to  one  Levi  Longshore,  to  whom  a  convey- 
ance was  executed  hy  Thomas,  on  his  payment  of  the  i)urciia?e- 
nioney  to  Sjiealy.  in  ls7.">,  at  what  time  is  not  shown.  Lon^- 
iihore  sold  and  conveyed  to  said  (ieor<:e  I-".  Walker,  who  paid 
the  purchase-moiiev.  and  was  in  j)ossession  when  the  hill  was 
tiled. 

A  decree  i>ro  i-onfrsKo  was  taken  a<;ainst  Thomas.  An  an- 
swer to  the  hill  was  filed  by  Walker,  denying  the  complainant's 
title  and  asserted  lien;  claiminir  to  he  a  purchaser  for  valuable 
coiKsideration  paid,  without  any  kn(»wledirc  (»r  n(»tice  of  the 
rijjjhts  asserted  by  the  l)ill;  and  pieadini;  adverse  possessi(»n  un- 
der color  of  title,  the  statutes  of  limitation  of  ten  and  twenty 
years,  and  payment.  No  defen>e  was  made  by  the  <»tlH'r  de- 
fendants. 

The  cause  i)eing  s^ubmitted  on  pleadintrsand  proof,  the  chan- 
cellor rendered  a  decree  in  vacation,  which  was  tiled  in  court 
on  the  2»»th  Septeml>er,  1879.  as  follow>:  "  It  is  adiud<ie<I.  that 
the  complainant  is  entitleii  to  the  relief  he  prays  for  in  hi.- bill. 
It  is  therefore  ordered  and  decreed,  that  the  complainant  has  a 
lien  on  the  said  lands,"  describinir  them.  "  foi*  the  unpaid  pur- 
chase-money. It  is  further  ordered  and  decreed,  that  it  be,  and 
is  hereby,  referred  to  the  re«rister.  to  ascertain  and  report,  at 
the  ne.xt  term  of  this  court,  the  am(»nnt  yet  dne  by  the  .-aid 
W.  II  Thomas  on  the  said  note  mentioned  in  tlie  ])lea(Iintrs.  for 
thepurchase money  of  said  land,  inchiding  intere.-t  thereon,  de- 
ducting ])ayments  made,"  vVc.  ruder  this  reference,  the  reg- 
ister rej)orte<l.  to  a  special  tei-m  held  in  .Lmuary,  l>"So,  that  the 
balance  of  purchase- money  dwa  and  unpaid,  with  interest,  was 
Sl,623.«;4;  ami  at  the  duly  term.  ISSU.  the  chancellor  con- 
firmed the  report,  overruling  several  exceptions  tiled  by  AVal- 
ker,  and  rendered  the  following  decree:  "It  is  therefore  or- 
dered and  decreed,  that  uidess  the  said  W.  IL  Thoma.-  >hall, 
within  thirty  days  from  the  tiling  of  this  decree,  j)ay.  or  cause 
to  Ik?  pai(i,  the  said  sum  of  money  .so  reported  to  lu-  due  to  the 
complainant,  with  interest  thereon  from  .lanuary  'joth.  1S8<>, 
and  the  costs  of  this  suit  as  taxed  by  the  register  (for  wlii<'h,  if 
necess;ii-y.  executi(»n  may  issue),  tile  said  register  ju'oceed  with- 
out <lelay  to  sell  said  lands." 

The  ap|)eal  was  sued  out.  <»!i  the  o<»th  October.  1*^S<>,  by 
Walker,  who  iiere  assigns  as  error  the  decree  declariuir  a  lien, 
the  overruling  of  his  several  exceptions  to  the  register  .-  report, 
and  the  final  decree  ordering  a  sale  of  the  lan(l>.  A  motion 
was  submitted  by  the  a|)j)elleeto  strike  out  the  tii-st  as.-ignment 
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of  error,  on  tlie  ground  that  an   appeal  from  that  decree  wa& 
barred  l)y  the  statute  of  limitations. 

Oi.opTf»N,  Herbert  tt  Chambers,  with  whom  was  W.  D. 
BrujER,  for . appellant. — (1.)  The  proof  shows  that  neither 
AValker,  nor  any  of  those  throiigh  whom  he  claims  except 
Thomas,  had  actual  notice  of  tlie  lien  asserted  by  Crawford ; 
and  if  they  are  chargeable  ^itli  constructive  notice,  they  had  a 
right  to  presume  that  the  outstanding  note  was  paid,  more  than 
twenty-live  years  having  elapsed  between  its  maturity  and  the 
tiling  of  the  h'lW.—  Goodivin  v.  BaJdurln,  59  Ahi.  127;  McAr- 
thur  V.  Carrie,  32  x\la.  75.  (2.)  But  the  appellant  and  those 
through  whom  he  claims  have  been  in  the  continuous  and  un- 
interrupted possession  of  the  land  since  1S58,  or  1859.  each 
having  paid  the  purchase-money,  and  received  a  conveyance 
with  warranty  of  title;  and  tliough  the  possession  of  Thomas 
may  not  have  l)een  adverse,  theirs  has  been,  and  has  ripened 
into  a  title  h\  the  lap.'Se  of  time. — Tayloe  v.  Dayger,  66  Ala. 
444 ;  Hunter  v.  Parsons,  2  Bailey,  S.  C.  59. 

Watts  ct  Sons,  and  L.  E.  Pausoxs,  Jr.,  c'w^^f/v^ — (1.)  The  det 
cree  settling  the  e({uities  of  tlie  parties  was  rendered  more  than 
twelve  months  before  the  appeal  was  sued  out,  and  the  statute  of 
limitations  bars  its  revision. —  Waldrop  v.  Carnes,  62  Ala.  37-I-; 
Garner  v.  Pretrltt,  32  Ala.  13;  Bradford  v.  Bradley,  Zl  Ala. 
453 ;  Munter  tf?  Faher  v.  Linn,  61  Ala.  492.  (2.)  Thomas  had 
no  title,  but  held  under  and  in  recognition  of  Crawford's  title ; 
and  his  possession  could  not  become  adverse  to  Crawford, 
though  open,  notorious,  and  asserted  as  hostile,  unless  notice 
thereof  was  brought  home  to  Crawford;  nor  could  he  convey  to 
another  any  greater  right  or  title  than  he  himself  possessed. 
The  possession  was  taken  and  held  by  Thomas  under  and  in 
pursuance  of  his  contract  of  purchase,  and  neither  he  nor  his 
vendees  could  change  the  character  of  that  possession,  as  against 
Crawford,  without  proof  that  he  had  knowledge  or  notice 
thereof;  and  until  such  adverse  possession  was  shown,  the  sti>t- 
ute  of  liinitations  did  not  begin  to  run  against  Crawford. 
CoyU  V.  WiU'ins;  57  Ala.  108.  and  authorities  there  cited  ; 
Collins  V.  JoJinson,  57  Ala.  304 ;  Ivey  v.  McQueen,  36  Ala. 
308;  Boyd  v.  Beck,  2d  AU.  7U3;  Perry  on  Trusts,  §864; 
Kane  v.  BUmhjood,  7  Jolin.  Ch.  dO;  Baker  v.  M7iiii7ig,S 
Sumner,  475  ;  Jones  on  Alortgages,  vol.  2,  5i§  1151»,  1211 ;  Boh- 
ertson  v.  Wood,  15  Texas,  1;  Turner  v.  Smith,  11  Texas,  620; 
Oliver  V.  Piatt,  3  Howard,  333 ;  Story's  Equity,  jf  1028  h.  A 
purcha.ser  is  bound  to  exann'ne  into  the  title  of  his  vendor,  and 
is  chargeable  with  notice  of  all  defects  appearing  on  the  face 
of  his  deeds;  and  he  can  not  claim  the  protection  accorded  to 
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a  bona  jide  pnrcliaser  without  notice,  uiiloss  his  vendor  had  a 
lethal  title,  and  was  in  possession  under  it. — lioouc  i\  C/illrx^  \{\ 
Peters,  211  ;  Bradford  v.  Harper.  25  Ala.  2^7;  MaHt4;rH<>n  v. 
J*ullen,  02  Ahi.  158;  Tluiniex  ct*  Co.  v.  li»uidnu't^  (18  Ala.  501; 
McCormkk  v.  Btiford,  57  Ala.  428;  Thincatt  v.  Johnson,  18 
Ala.  741;  Witter  v.  Dndleij,  42  Ala.  <;i«; ;  Sugden  on  Ven- 
dors, vol.  2,  778, 

BlilCKELL,  C.  J. — A  motion  is  made  hy  the  appellee,  t(» 
strike  out  the  first,  second  and  eighth  assiirnments  of  error,  which 
relate  to  the  decree  rendered  on  the  15tn  Septemher,  ls7'.»,  de- 
claring the  complainant  wjis  entitled  to  I'elief.  and  had  a  lien  on 
the  lands  for  the  purchase-money  due  from  Thomas,  referring 
it  to  the  register  to  ascertain  and  i-e])ort  to  the  succeeding  term 
tlie  amount  which  was  due.  The  ground  of  the  niotictu  is,  that 
this  decree  was  in  its  nature  final,  and  would  have  supported  an 
appeal,  and,  as  more  than  twelve  months  had  elapsed  after  its 
rendition,  before  the  suing  out  of  the  present  api)eal,  it  is  not 
now  o])en  to  revision. 

1.  P]xcept  in  a  few  cases,  the  statutes  limit  an  appeal  to 
final  judgments  or  decrees.  In  the  aj)i)lication  of  the  statutes, 
the  \q,\'\\\  jiHid  decree  has  not  l^een  taken  in  its  strict,  technical 
sense.  It  is  not  necessarily  the  last  decree  which  may  he  ren- 
dered, which,  instead  of  adjourning  the  further  consideration  of 
the  cause,  terminates  all  proceedings  in  it.  leaving  open  no  fur- 
ther question  or  direction  f\)i-  the  future  judgment  of  the  court. 
Jones  V.  ]r//,sY>y/,  54  Ala.  50.  The  decree  which  determin.es  the 
substantial  matter  in  controversy,  settling  what  is  termed  t/ir 
eqnU'te.^  of  the  ease,  ascertaining  and  declai'ing  the  rights  of  the 
parties,  though  there  may  still  be  some  incidental  (ti-  dependent 
matter  to  be  adjusted,  or  ulteri(»i-  })roceedings  are  contemplated 
and  necessary  as  a  mode  of  (jxecution,  is  a  final  deciee.  which 
will  support  an  appeal. — 1  Brick.  Dig.  Sl»,  >:j:J  .'^5-S7.  All  the 
e(piities  of  the  case  must,  however,  be  settled  by  the  decree — 
the  substantial  merits  of  the  controversy  nnist  be  detei-mined  : 
if  these  are  settled  only  partially,  the  decree  is  not  final.  ••The 
principle  to  be  extracted  froui  oui'  decisions,""  >;Md  ('.  .1. 
W.M.KKi:,  in  Garner  r.  /*reiritt  (8-_>  Ala.  l^i,  ••  is,  that  if  all  the 
equities  between  the  j)arties  are  settled,  and  there  remains  oidy 
a  reference  to  be  had  for  the  ascertainment  oi  the  amount,  tht' 
decree  is  final.  We  have  no  decision  which  characterizes  that 
as  a  tinal  decree,  which  oidy  settles  a  part  of  the  equities  in  \ho 
case." 

2.  The  e(piities,  the  merits  of  this  case,  involved  two  <pies- 
tions ;  the  Jirst  of  which  was,  whether  Thomas,  the  first  pur- 
chaser of  the  lands,  was  indebted  to  the  conqtlainant  for  the 
purchase-money;  the  seeotuL  whether  the  long.  (•ontini;oi!.-.  po>- 
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session  of  the  lands,  under  a  conveyance  from  Thomas,  purport- 
ing to  convey  tlie  legal  estate,  was  not  a  bar  to  tlie  claim  of  the 
complainant  to  charge  the  lands,  if  any  part  of  the  purchase- 
money  was  impaid.  The  determination  of  either  of  these  ques- 
tions against  the  con)plainant  was  fatal  to  his  right  to  relief — 
the  one  tis  fatal  as  the  other.  It  may  be,  the  decree  we  are  con- 
sidering indicates  very  clearly  that  the  second  of  these  ques- 
tions was  adjudicated  favorably  to  the  complainant.  The  first 
was  not  settled,  but  depended  on  the  result  of  the  reference 
which  was  ordered.  After  the  reference,  upon  the  report  of 
the  register,  the  cause  Mas,  of  necessity,  again  set  down  for  hear- 
ing, and  the  existence  of  the  debt  the  subject  of  litigation.  That 
can  not,  in  any  proper  sense,  be  a  final  decree,  which  leaves 
open  and  undetermined  a  vital  question,  upon  which  the  judg- 
ment of  the  court  is  in  the  future  to  be  pronounced.  A  decree 
may  be  final,  supporting  an  appeal,  when  the  rights  of  the  par- 
ties are  ascertained  as  to  the  sul)stantial  matters  of  controversy, 
though  there  may  be  a  reference  to  the  register  of  matters  of 
account,  which  are  merely  incidental,  or  dependent  upon  the  re- 
lief the  decree  grants.  In  all  such  cases,  however  the  matter 
of  account  may  result,  the  decree  granting  tlie  principal  relief 
would  be  uiuiffected.  In  no  respect,  can  the  deci-ee  we  are  con- 
sidering be  i-egard€'d  as  tinal.  It  is  the  decree,  or  interlocutory 
order,  best  adapted  to  a  case  of  this  kind,  indicating  the  relief 
which  would  be  granted  when  the  cause  was  i-ipe  for  final  de- 
cree, if  it  was  ascertained  any  part  of  the  purchase-money  re- 
mained un])aid.  The  final  decree  is  that  which  confirms  the  re- 
port of  the  register,  ascertaining  the  amount  of  the  unpaid  pur- 
chase-money, and  ordering  a  sale  of  the  lands  for  its  satisfaction. 
The  motion  must  be  denied. 

3.  The  vendor  of  lands,  ])ai'ting  with  the  possession,  and  con- 
tracting to  convey  the  legal  estate  ordy  upon  the  full  payment 
of  the  purchase-money,  carves  out  for  himself  a  security  hav- 
ing the  qualities  and  incidents  of  a  mortgage.  There  can  be  no 
just  and  proper  distinction  drawn  between  a  conveyance  of  the 
liinds  and  a  mortgage  contemporaneously  executed,  to  secure 
the  payment  of  the  purchase-mojiey,  and  the  reservation,  by 
agreement,  of  the  legal  estate  to  secure  its  payment.  All  our 
decisions  concur,  that  when  the  vendor  retains  the  legal  title, 
as  a  security  for  the  payment  of  the  purchase-money,  all  the 
essential  incidents  of  a  mortgage  attacli,  and  the  parties  stand 
in  a  relation  closely  resembling  that  of  mortgagor  and  mort- 
gagee.—  Ba)ihh('iu1  r.  Oirciu  ♦lO  Ala.  457.  The  vendor,  having 
the  legal  estate,  may  maintain  ejectment  for  the  recovery  of 
])ossession,  compelling  the  vendee  to  resort  to  a  court  of  equity 
for  redemption,  or,  rather,  for  a  specific  performance,  which 
can  be  obtained  only  u[)on  the  payment  of  the  purchase-money. 
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Until  tlie  pavnieiit  of  the  })urcliasc-!ii<niov,  the  vciidet'  lias  hut 
an  ini])ei'fe(;t  e(iuity.  which,  th(»u<;h  it  inav  l)e  devisahle,  or  in- 
heritahle,  is  not  an  estate  or  interest  of  whjch  courts  of  hiw  can 
take  notice. 

The  security  or  lien  of  the  vendor,  retainiui^  the  lej^al  estate, 
is  not  destroyed,  or  ini]>Hired,  hecause  an  action  at  hiw  for  thtr 
recovery  of  the  purchase-inoney  is  harred  hy  rhe  statute  of 
limitations.— //^//J'  /•.  Ndf(\M  Ala.  .*.<m>;  ]),n',r  r.  //t/thjr//,. 
1<)  Ala.  848  ;  Shorter  r.  /'rttsrr,  «!4  A  hi.  74.  The  vendee  enter- 
in*;  into  ])ossession  luider  an  execiit<»ry  a<rreenuMit  for  a  future 
conveyance,  his  possessioti  is  in  sul>ordinati(jn,  n<»t  adverse,  to 
the  title  of  the  vendor;  and  he  can  not,  in  the  ahsetice  of  a  pos- 
session open  and  notorious,  asserte<l  as  hostile  to  the  ri<rht  and 
title  <jf  the  vendor,  interpose  the  lapst^of  time  to  tiefeat  the 
ctpiity  to  charge  tlie  lands  with  the  payment  of  the  purcluiM'- 
money. — Sf'ab>frt/  v.  Stetmirt,  22  Ala.  2' ►7;  Io'Ip  r.  I*elf«\  M4 
Ala.  5(10;  MrQ'necn  v..  Iveij,  8«  Ala.  3(>S;  (h-'ntontl  /•.  }hirf'in, 
87  Ala.  51)8;  FiwUij  r.  Smifh,  81«  Ala.  88.  In  I,',lfr  r.  Ii,lp^ 
xupra,  it  is  said  :  "  If  the  vendee  is  re^rarded  as  holdin<r  under 
the  vendor- — if  his  possession  is  the  possession  of  the  vendor — it 
would  he  a  violation  of  all  j)recedent  and  |)rinci})Ie  to  allow  the 
ac(juisition  of  title  hv  the  lapse  of  time.  It  would  he  like  mak- 
ing lapse  of  time  the  origin  of  title  in  the  tenant,  against  the 
landlord."  I'nder  the  fa<'ts  of  this  case,  if  Hiomas  had  re-, 
mained  in  p(tssession.  it  must  he  admitted  that  he  coidd  not  in- 
voke tiie  statute  of  limitations. or  the  {iresumptions  ai"isingfr<im 
the  lapse  of  time,  to  ))rotect  his  j)ossession  against  the  demand 
of  the  appellee  to  charge  the  lands  with  the  unpaid  purclia.->e- 
money.  In  his  possession  there  was  never  any  element  of  ho>- 
tility  to  the  title  of  the  vendor,  and  there  were  repeated  admis- 
sions and  recognitions  that  the  ptn-chase-money  was  unpaid,  ac- 
companied with  promises  of  j)ayment.  repelling  any  presumj)- 
tion  of  payment  which  could,  in  their  ahsence,  have  l)een  drawn 
fnjm  the  la}>se  of  time. 

5.  Any  pcjssession,  however  rightfully  it  originates,  may  i»e 
converted  inti>  a  possession  hostile  and  adverse  to  the  title  of 
the  true  owner;  and  if  it  is  actual,  visihle.  notorious,  distinct, 
hostile,  continuous  for  the  period  prescrihed  hy  tin*  statute  of 
limitations  as  a  har  to  an  entry,  or  to  an  action  for  the  recovery 
of  ])ossession  hy  the  true  owner,  it  operates  not  only  to  har  the 
entrv  or  action,  hut  vests  the  possessor  with  title.  Fnnnrr  r. 
K^laca,  11  Ala.  Iti28;  [In,nll  r.  flair,  \:>  Ala.  r.»4  ;  JmHs  r. 
Jo/irj^,  18  Ala.  248,  The  possession  of  a  tenant  in  coimnon.  not 
denying  the  titleof  his  companions,  is  the  possession  of  all.an<l. 
however  long  continued,  is  not  adverse.  P)Ut.  if  o|)enIy  and 
notoriously  he  asserts  title  in  himself  exclusively,  denying  tlu' 
title  of  his  cctmpanions.  taking  to  himself  the  rents  and  profits. 
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the  possession  is  advei^se,  and  if  continued  for  the  period  pre- 
scribed as  a  bar  to  entry  b}^  the  statute  of  Hmitations,  the  title 
of  his  companions  is  defented.^Ahero'omhie  v.  JSaldwm,  15 
Ala.  363.  Or,  if  he  assume  to  convey  the  entire  estate,  the  con- 
veyance is  doubtless  void  as  to  his  companions.  But,  if,  under 
the  conveyance,  the  grantee  enters  into  possession,  openly  claim- 
ing the  entire  estate,  tlie  possession  is  adverse,  and  if  continued 
for  the  length  of  time  prescriljed  as  a  bar  to  entry,  the  title  of 
the  companions  is  defeated,  and  that  of -the  grantee  is,  as  to  them, 
indefeasible. — Ahercromhie  v.  Baldwin^  sujrra  /  Riggs  v.  Ful- 
hi\  U  Ala.  141. 

The  possession  of  Thomas  was  not  adverse ;  but  he  made 
sale  and  conveyance  of  the  part  of  the  premises  in  controversy 
to  Sliealy,  receiving  the  purchase-money  with  the  exception  of 
a  small  sum  comparatively.  Shealy  sold  and  conveyed  to  Long- 
shore, and  he  to  AValker;  afid  the  possession  under  these  sales 
and  conveyances  had  been  continuous  for  a  period  of  nearly 
twenty  years,  accompanied  with  a  claim  of  the  entire,  exclusive, 
legal  estate.  The  conveyance  by  Thomas,  though  purporting 
to  pass  the  fee-simple,  was,  it  is  true,  operative  to  pass  only  the 
imperfect  equity  he  had  in  the  lands.  The  sulisequent  convey- 
ances had  no  other  or  larger  o]3eration.  These  conveyances, 
nevertheless,  were  color  of  title,  asserted  as  operative  to  pass, 
-and  as  actually  passing,  the  entire  legal  estate,  inconsistent 
"with,  and  antagonistic  to  the  title  of  the  true  owner;  and  the 
possessioii  under  them  was  hostile  and  adverse  to  his  title. 
MiUer  v.  State,  3S  Ala.  600 ;  Tayloe  v.  Bugger,  <6^  Ala.  444. 
'The  possession  having  been  open,  visible,  notorious,  and  con- 
tinuous, for  a  period  of  more  than  ten  years,  bamng  the  entry 
of  the  true  owner,  the  title  has  l)ecome  vested  in  the  present 
appellee,  the  la.st  successor  to  Mie  possession. — R^gg^  v.  Fuller, 
siqrra. 

The  distinction  l>etween  the  present  case  and  that  of  Coyle 
V.  Wilkins,  57  Ala.  lOS.  is,  that  in  the  latter  case  the  entry  by 
the  alienee  of  the  moi'tgagor  was  in  subordination  to  the  title 
of  the  mortgagee,  with  notice  of  it,  and  there  was  an  absence 
of  all  evidence  of  a  holding  in  hostility  to  it.  There  was, 
here,  a  want  of  all  notice  of  the  infirmity  of  Thomas'  title,  or 
of  the  equity  of  the  comj)lainant.  The  sales  and  conveyances 
were  of  the  entire  fee,  for  a  valuable  consideration  ;  and  under 
them  there  was  entry,  continuous  possession,  and  an  actual, 
ho?ta  Jj'de  claim  of  title.  If  it  was  as  hojui  jidc  purchasers  of 
the  legal  estate  the  ])arties  were  claiming  protection,  they  would 
be  charged  with  notice  of  the  nature  and  source  of  Thomas' 
title,  and  notice  of  the  e<|uity  of  the  ap])ellee.  The  rules  of 
law  which  would  then  ])revail.  have  no  application,  Mhen  an 
adverse  possession,  founded  on  color  or  claim  of  title,  is  asserted 
Vol.  lxx. 
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as  cIotliiii<;  tlie  j)()ssoss<>r  witli  tlie  ii<flit  <»f  pos.xcssion,  and  witli 
a  title  which  cannot  ho  (jncstioncd,  witliont  infrin<rinj;  the 
statute  of  liinitationi^. — Vhipjt  r.  rii(,iini(/li(m,  IK'owen,  55f» ; 
Eiinna  v.  BoDiett,  1 1  Peters,  41  ;  \\  //)//if  r.  Nutt'tsfm^  Is  ]Iow. 
50.  The  inqTiiry  is  into  tlie  chai-acter  and  lenirth  of  possession, 
not  into  the  streni^th  or  rightfidncss  of  the  title  under  which 
it  was  acquired. 

Errors  liave  heen  assi»rned  hy  tlK»  aiijiellaiit  AValker  only,  the 
other  parties  a*i::ainst  whom  the  decree  was  lendered  havin«; 
been  summoned,  and  refusuig  to  join.  As  to  the  api)ellant, 
and  the  lands  clainied  hy  him,  the  decree  of  the  chancellor 
must  be  reversed,  with  instructions  t(»  dismiss  the  bill.  The 
cause  will  be  remanded,  that  the  decive  may  ])e  enforced  a<rainst 
the  other  lands  not  claimed  by  the  apiK'llant. 


Moore  r.  Randolph's  Adiii'r. 

BlU  in  KpiHij  hy  Ilei/x  <nui  Ifcrlyns,  for  Arminit.  Sittle^ 
inent,  and  D'adrlhut'ion  of  K.'<t<itr,  tuoJ  to  rnforrr  Witdirrx 
I/ien  <m   Landx  sojd  h>/  Keeruior. 

1.  Diriifiiicr  rr>iiiii-<'(l  of  inhiiinixIntlDr.  —  A'iiiiiiii.'^! nitors.  aitiii^'  in 
uood  faith,  arc  l)()iiinl  to  hriiiLT  ti>  the  scrvicf  tliat  ili'u'i<'<"  "t  ^^l<ill  :ui<l 
tliU^eiKv  wliich  a  man  of  unliiiarv  prinlcncc  hcstuus  <iii  his  own  siiiiihir 
private  affairs,  hut  nothiuj.'  more. 

2.  Ijiiibililii  for  n'lits,  (IX  fur  (Irruxdnll. — W'hci-c  an  fxcciitur  liccoiui's 
hinisch"  the  pnrrlnisor  of  a  portion  of  thi'  himis  sold  l>y  )iini  undiT  a 
<U'<TO(>  of  tlic  l*ro])at(' Court,  ami  (lies  in  possession  tlieirof.  not  havinfj 
jtaifl  tlu'  purehase-inonev,  nor  made  a  final  sefth'ment  of  his  aceounts: 
auflletters  of  administnitiou  on  his  cstah',  ami  on  the  testator's  esteite, 
are  irranted  to  tlie  same  person,  w  ho  tlierenpou  takes  possession  of  the 
lanii,  ami  accounts  to  the  executor's  estate  for  llw  lents;  he  would, 
"under  ordinary  circumstances."  he  chariieaMe  with  such  rents,  at  the 
suit  of  the  <levi.sees  ami  distrilnitei's  of  tjic  testal<fl-'s  estate,  as  for  a 
ih-rntftinit.  \\\\\,  tuider  the  peculiar  circumstanci-s  of  this  case,  as  shown 
hy  the  record — the  .sale  liavin;:  hcen  made  duriuir  the  lute  w  ar.  under  a 
decree  which,  on  it.s  face,  was  oi  iiuesiiouaMc  validity;  the  validity  of 
jndi<-ial  proccediuirs  durimr  the  war  hcinir  unsettled  hy  the  c.iurts  whrn 
the  admitiistrator  entere«l  on  his  iluties  ;  the  sale  not  havini:  heen  ratifi**tl 
hy  the  parties  in  interest  mitil  alter  the  tilin<_'  of  their  i«ill  in  this  lase  lor 
an  account  and  settlement  ;  and  the  ailmini^trator  haviuL'  act<-d  tlirou;:h- 
ont  under  the  advice  of  al'le  au<l  experienceil  cmuuscI — eiioULrh  is  not 
shown  to  charuie  him  with  had  faith  or  iieirliirenci'. 

:;.  .-alrnfln„(l.-<  ,i  „.>,  r  rni.l  ,,ri,l.,,l,  ,1,  rr,<  :  ,  I,  rl  I,.,,  !,■/ In  Irs  a  „•!  ,I,.^I,.I,.,I.,h. 
When  lands  are  sold  liy  an  executor  ur  admini-tialor,  under  an  oidi-r  of 
the  I'rohate  ("ourt  whicii  is  vohi  ou  its  face,  neither  lie,  ii^r  lii>  successor 
in  the  administration,  can  assert  a  vender'^  lien  on  tiie  hui-l  f^-r  the 
unpaid   purchase-m<kiiey :    hut   the  heirs   and    distrihutee-   of    the  otate 
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may,  at  their  ele<"tion,  ratify  the  sale,  and  enforce  a  vendor's  lien  for  the 
purchase-money. 

4.  AlU)ii'fuu-(>  i)j  att<jrn<'i/»  fefx  to  <i<hiiiniMratni-. — An  administrator  is 
entitled,  on  settlement  of  his  acctjimts,  to  an  allowance  for  reasonable 
attorney's  fees  incurred  in  an  action  instituted  by  him  in  his  representa- 
tive i-apacity,  unless  it  aftirmatively  appears  that  he  betrayed  a  want  of 
proper  prudence  or  diligence  in  bringing  the  action;  and  neither  his 
failure  to  recover  a  judgment,  nor  his  failure  to  take  an  appeal,  is  sutii- 
eient  to  prove  that  he  was  guilty  of  negligence,  or  to  deprive  him  of  the 
right  to  compensatii:>n. 

5.  .Vo^'  ii((i/(if>h'  to  (idiniii.ixtrdtof,  tnid  t^igiit'O  hij  him  ax  xuretij;  xkill 
imkI  ililuji'iicf  ri't/iilrcd  of  (ittornt'i/. — An  administrator  cannot  maintain 
an  action  on  a  note  payable  to  liimselt  in  his  rei)resentative  character, 
and  signed  l)y  him  as  surety  for  the  ])rincipal  maker;  yet  the  court  "is 
not  prepared  to  say"  that  his  successor  in  the  administration  could  not 
maintain  an  action  on  it ;  and  whether  such  action  be  maintainable  or 
not,  an  attorney  is  not  guilty  of  gross  ignoran(te  or  gross  negligence  in 
l)ringing  it. 

().  ^lll(iir,ui('r  t(j  inhiii  ilsfralor  for  coiihhi'I  frfs  niidi'r  bill  for  xftflfniciit. 
Held,  under  the  facts  shown  by  the  record  in  this  case,  being  a  bill  tiled 
by  the  heirs  and  distributees  to  compel  a  settlement  of' the  ailministra- 
tor's  act'ounts  and  a  distribution  of  the  estate,  that  the  administrator 
was  properly  iillowed  "about  one  half  of  an  ordinary  fi'c  for  defending 
such  suit." 

7.  Alloiruitci'  of  coiiiuinofioiiK  on  prori'rds  of  xalc  of  hnidii. — Under  a 
bill  to  comj»el  a  settlement  of  an  administrator's  accounts,  and  a  distri- 
bution of  the  estate,  and  to  enforce  a  vendor's  lien  on  lands  sold  by  a 
jH'eceding  admini-^trator  under  a  probate  decree;  the  lands  being  soM, 
pending  the  suit,  and  tlie  ])roc»'eds  l>rought  into  court  for  distribution, 
but  without  the  agency  of  the  administrator;  he  is  not  entitle<l,  on  settle- 
ment of  his  .accounts,  to  commissions  on  such  i)roceeds. 

8.  J'Jjrrplioti  to  rcf/lxti'r'x  report  on  xfatniifid  of  orcoimt. — When  an 
exception  is  duly  taken  to  the  allowance  of  an  item  by  the  register,  in  an 
account  stated  by  him  under  an  order  of  reference,  and  is  overruled  by 
the  chancellor,  it  is  nol  necessary,  in  order  to  render  tl)e  excei>tion  avail- 
able on  error,  that  it  should  be  renewed  before  the  register  on  a  re-state- 
ment of  tic  account,  as  corrected  in  accordance  with  rules  laid  down  by 
the  chancellor. 

!>.  Sonw. — Tudei'  the  fcu-uier  rules  of  chancery  practice  (Rev.  Code, 
83"),  Nos.  SS-i»),  exceptions  to  the  register's  report,  in  the  statement  (^f 
an  account  under  a  reference,  should  be  i)repared  and  signe<l  by  counsel, 
and  tiled  in  court  a'<  a  se))arate  paper  in  the  cause;  but  an  informality  in 
the  presentation  of  the  e.xce]>tion,  which  was  not  objected  to,  and  which 
might  have  been  cured  if  ol)jectiou  had  b'en  made  to  it,  will  n(^t  be  con- 
sidered by  this  court. 

10.  Jhrrdrul'H  r-^totc;  rt'iiiordl  of  si'ltJnii"Nt  i ido  r<iititii. — The  heirs  and 
<listributees  of  a  dece<lent's  estate,  or  the  legatees  and  devisees  under 
his  will,  may  remove  the  settlement  into  the  (Jhancery  CotU't,  without 
assigning  any  spi'cial  reason  for  the  removal,  at  any  time  before  proceed- 
ings for  a  settlement  have  been  commenced  in  the  Probate  Court. 

AiM'K.M,  from  tlie  Cliaiicery  (yourt  of  Male. 

Heard  before  the  IIoii.  Cii.\iii<Ks  Tirnkr. 

The  oriijinal  bill  in  this  case  was  tiled  on  the  'M)t\\  June, 
1870,  by  Mrs.  Harriet  B.  Moore  and  Mrs.  Ann  T.  Hill,  eacli 
suing  ])>•  hei-  husbiuid  as  ne.xt  friend,  as  devisees  and  legatees 
under  the  will  oi  their  deceased  sister,  Jane  Randolph  ;  against 
Thomas  C.  ('lark,  as  the  administrator  de  honh  mm  of  the 
Vol.  lxx. 
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estate  of  said  Jane  Raiulolpli,  and  also  as  the  administrator 
de  bonis  no?i  of  the  estate  of  Richard  Randolph,  deceased,  who 
was  the  executor  of  the  last  will  and  testament  of  said  Jane 
Randolph ;  and  against  several  other  persons  who  were  inter- 
ested in  the  estate  of  said  Jane  Randolph,  as  legatees,  devisees, 
and  distril)utees ;  and  against  Randolph  Sjjedden,  Jahez  Curry, 
and  others,  who  were  in  possession  of  lands  which  had  be- 
longed to  said  Jane  Randolph  at  the  time  of  her  death,  and 
which  were  afterwards  sold  V)y  said  Richard  Randolph,  as  her 
executor,  under  an  order  of  the  Probate  Court,  for  the  purpose 
of  nuiking  an  e(jual  division  among  the  devisees. 

The  prayer  of  the  original  bill  was,  "that  said  decree  of  said 
Probate  Court  for  the  sale  of  said  lands,  and  the  sale  made  in 
pursuance  thereof,  may  be  declared  to  be  void  ;  that  an  acc<»unt 
may  be  taken  of  the  rents  received  by  said  j)retended  pur- 
chasers respectively,  or  of  the  rental  vahie  of  said  lands;  that 
said  j)retended  purchasers,  and  others  in  possession  of  said  lands 
under  them,  be  reipiired  respectively  to  pay  reasonable  rents 
therefor,  or  the  amounts  received  by  them  respectively  for 
rents;  that  said  lands  may  be  sold,  under  the  order  and  direc- 
tion of  this  honorable  court,  and  the  ])roceedsof  sale  distributed 
in  accordance  with  the  jirovisions  of  said  will,  and  in  such 
manner  that  the  shares  coming  to  complainants  may,  by  the 
order  of  the  court,  be  i)reserved  as  their  se]»arate  ])ro])erty  and 
estate,  under  and  in  accordance  with  the  intention  of  said  will, 
and  also  in  such  manner  that  the  sums  which  may  be  so  received 
by  complainants  shall  be  e(|ual  to  those  heretofore  received  by 
the  other  residuary  legatees  and  devisees,  under  the  ninth  clause 
of  said  will,  or  as  nearly  so  as  the  fund  to  be  distributed  can 
make  them  ;  and,  foi-  this  j>urpose,  that  an  account  of  the  re- 
ceipts of  money  or  i)roperty  by  each  of  said  residuary  legatees 
and  devisees,  under  said  ninth  clause  of  said  will,  may  be 
taken  :  Or,  if  the  court  should  hold  that  ^aid  sale  of  lands 
was  not  void,  that  in  such  case  an  account  may  be  taken  of  the 
amounts  due  for  the  purchase-UKtney,  from  each  of  ^aid  pur- 
chasers respectively;  and  that  said  lands  may  be  sold  f(»r  the 
payment  of  such  balances  so  found  to  be,  with  the  interest 
thereon  ;  and  that  in  such  case  the  moneys  arising  may  be  dis- 
tributed in  the  manner  hereinbefore  indicated,  or  in  such  ()ther 
manner  as  may  seem  just  and  e(|uitable:"  and  for  other  and 
fui-ther  relief,  under  the  general  j)rayer. 

The  administrator  answei'ed  the  l>ill,  admitting  its  material 
allegati(jns.  but  insisting  on  the  validity  of  the  >ale<»f  lands  un- 
der the  oi-dei-  oi'  the  Prol)ate  Court;  and  the  l»ill  was  afterwards 
amended,  the  amendment  being  allowed  by  the  court  on  the 
2Ist  January,  1871,  by  striking  out  the  original  prayi-r.  and  in- 
sertinji:  the  followinii;:  "That  this  court  mav  take  juri>- 
37 
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diction  of  the  administration  of  the  estate  of  said  Jane  Ran- 
dolph, deceased,  and  maj  distribute  the  same  according  to  the 
terms  and  provisions  of  the  last  will  and  testament  of  said  tes- 
tratrix ;  that  an  account  may,  for  this  purpose,  be  taken  of  the 
•  amount  due  for  the  purchase-money  of  said  lands,  from  each  of 
said  purchasers  ;  and  that  said  several  tracts  of  land  may  be  sold, 
for  the  payment  of  sucli  balance  so  found  to  be  due  for  each  of 
them  respectively ;  and  that  said  estate  may  be  so  distribnted, 
under  the  order  of  the  court,  that  the  complainants  shall  re- 
ceive shares  equal  with  those  of  the  other  distributees ;  and  that 
the  shares  so  coming  to  them  may,  by  the  order  of  the  court, 
be  preserved  to  them  as  their  separate  property  and  estate,  un- 
der the  prov^isions  and  limitations  of  said  will,  and  in  accord- 
ance with  the  intentions  thereof;  and  that,  for  the  purpose  of 
such  equitable  distribution,  an  account  may  be  taken  of  the  re- 
ceipts of  money  and  property  by  each  of  said  residuary  legatees 
and  devisees,  under  the  ninth  clause  of  said  will ;  and  if  com- 
plainants have  in  anything  mistaken  their  rights  or  appropriate 
relief,"  then  for  other  and  further  relief. 

Jane  Randolph,  the  testatrix,  the  settlement  and  distribution 
of  whose  estate  is  involved  in  the  suit,  died  in  October,  1862, 
in  that  part  of  Greene  county  which  now  forms  a  part  of  Hale; 
and  her  last  will  and  testament  was  duly  admitted  to  prol)ate, 
in  said  county  of  Greene,  in  December,  1862,  and  letters  testa- 
mentary thereon  granted  to  Richard  Randolph,  therein  named 
as  executor.  The  testatrix  was  possessed  of  a  large  estate,  a 
part  of  which  was  a  valuable  plantation,  containing  over  two 
thousand  acres ;  and  tliese  lands  were  devised,  by  the  9th  clause 
of  the  will,  to  the  brothers  and  sisters  of  tlie  testatrix — namely, 
Richard  Randolph,  Robert  Carter  Randolph,  Harriet  B.  Ran- 
dolph (now  Moore),  Ann  T.  Randolph  (now  Hill),  and  Lucy 
Tayloe — who  were  also  made  residuary  legatees.  The  personal 
property  was  sold  by  the  executor,  and  the  proceeds  applied  in 
payment  of  debts  and  in  making  partial  distribution  among  the 
legatees.  In  May,  1863,  he  ol)tained  from  the  Prol)ate  Court 
an  order  for  the  sale  of  the  lands,  for  the  purpose  of  making 
division  among  the  parties  interested ;  and  the  lands  were  sold, 
under  this  order,  on  the  2-lrth  October,  1863.  At  that  sale,  one 
Randolph  Spedden  became  the  purchaser  of  a  portion  of  the 
lands,  containing  about  1,377  acres,  and  gave  his  three  notes 
for  the  purchase-money,  payable  one,  two,  and  three  years  after 
date,  respectively  ;  said  notes  being  made  payable  to  said  Richard 
Randolph  as  executor,  who  also  signed  them  as  a  maker,  or 
surety  for  Spedden.  This  arrangement  was  made  in  pursuance 
of  an  agreement  entered  into  between  said  Spedden  and  the 
executor,  prior  to  the  sale,  to  the  effect  that  Spedden  should  be- 
come the  purchaser  at  the  sale,  and  should  allow  the  executor 
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to  have  a  portion  of  tlie  lands;  and  in  oonpnniniation  of  tin's 
ai^reenicnt,  they  divided  the  Uinds  between  them,  the  exeentor 
e.\eentin<):  to  Spedden  his  promissory  notes  for  the  ])nrcliase- 
money,  and  taking  Spedden's  l)ond  for  title.  Tiie  residue  of 
the  lands  was  bought  at  the  sale  by  said  liobert  ('arterKandol])h, 
who  gave  his  three  notes  for  the  purehase-inoney,  with  said 
Kandoljji  Sjiedden  as  surety.  payal)le  to  the  executor,  one.  two, 
and  three  years  after  date  respectivelv.  S])edden,  Kol)ert  (', 
llan.dolphand  the  executor,  as  the  j)urehasers  of  said  lands,  took 
possession  of  their  respective  portions;  and  it  was  alleged  that 
two  of  Sj)edden's  notes,  and  also  two  of  Robert  C.  Randolph's, 
were  unpaid  when  the  bill  was  tiled.  Richard  Randolyh,  the 
executor,  died  in  Septend)er,  180G,  never  having  made  a  final 
settlement  of  his  accounts;  but  a  final  settlement  of  his  admin- 
istration was  made  by  his  widow  as  executrix  of  his  will,  on  the 
10th  ^Fay,  1S6S,  when  a  balance  of  ^l,2t>0  was  ascertained  to  be 
due  froin  him  to  the  estate.  On  the  Dth  May,  IhOS.  letters  of 
administration  de  honh  non  on  the  estate  of  said  Jane  Randoljdi 
were  granted  to  Thomas  0.  Clark,  the  defendant  in  this  suit ; 
and  he  was  afterwards  appointed  administrator  de  Ixniia  rum 
of  the  estate  of  said  Richard  Randolph,  the  executrix  having 
resigned.  In  June,  isfjs,  Roi)ert  C.  Rand(»lph  was  duly  ad- 
judged a  bankrui>t ;  and  on  the  12th  Jnly,  IST)*!,  on  the  petition 
and  report  of  (Mark  as  administrator,  the  estate  of  Richard  Han- 
dolph  was  declared  ins(jlvent. 

The  unpaid  notes  of  Si)edden  and  Robert  C.  Randol]>h,  for 
the  purchase-money  of  the  lands,  went  into  the  ]»ossession  of 
said  (JIark,  as  administratoi-  de  honij^  iion  of  Jane  Randolph's 
estate;  and  he  caused  suits  to  be  brought  on  them  against  the 
makers.  The  action  against  Robert  ('.  Randolph  was])rosecuted 
to  a  judgment  in  favor  of  the  plaintitf,  l)ut  the  suit  against 
Spedden  was  successfully  defended,  on  the  ground  that,  liichard 
Randolph  l)eing  both  the  payee  and  one  of  the  makers,  no  ac- 
tion would  lie  on  it;  aiul  nothing  was  collected  on  the  judgmi-nt 
against  R.  C.  Randolph.  The  decree  for  sl.2',»0,  rendered  in 
favor  of  Jane  Randoli>h's  estate  against  the  estate  of  Richard 
Randolph  as  executor,  was  tiled  by  the  administrator  as  a  claim 
against  the  insolvent  estate  of  the  said  Richard.  Said  Clark,  as 
the  administrator  of  Ricluird  Randoli)irs  estate,  took  possession 
of  the  lands  which  said  Richard  had  obtained  under  his  con- 
tract and  agreement  with  S])edden,  and  rented  them  out  as  the 
property  of  said  Richard's  estate;  and  in  his  answer  to  the  bill 
he  admitted  that  he  was  holding  the  lands  for  the  l»enetit  of 
that  estate,  and  refused  to  account  for  the  lands  or  the  rents  as 
the  ])roperty  of  Jane  Randolph's  estate. 

The  cause  having  been  brought  to  issue  as  to  all  the  ]iarties, 
"and  submitted  for  arixument  and  decree  in  vacation."  thechan- 
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cellor  made  a  decretal  order,  holding  that  there  was  a  lien  on 
the  lands  for  the  unpaid  purchase-money,  which  might  be  en- 
forced in  tliis  suit,  and  ordering  a  reference  to  the  register  to 
ascertain  the  amount  due;  and  the  register  reported  that  the 
amount  due,  witli  interest,  was  s46,365.66 ;  "in  which  report,'^ 
lie  stated,  "  all  parties  concur,  and,  waiving  time,  consent  that 
the  same  may  be  confirmed,  and  a  decree  rendered  thereon  at 
once."  The  report  was  confirmed  without  objection,  and  the 
chancellor  rendered  a  decree  in  September,  1872,  directing  the 
register  to  sell  the  lands,  after  due  advertisement,  "  and  bring 
the  money  into  court  for  distribution  among  the  heirs  of  said 
Jane  Randolph  in  conformity  to  the  provisions  of  her  will.'^ 
The  lands  were  sold  by  the  register,  under  this  order,  the  com- 
plainants in  the  bill  becoming  the  purchasers ;  and  he  reported 
the  sale  to  the  court  on  the  28th  October,  1872,  and  tlie  pay- 
ment of  the  purchase-money  into  his  hands,  amounting  to 
$8,048.20. 

In  December,  1872,  a  petition  was  tiled  in  the  cause  by  J.  B. 
&  T.  C.  Clark,  solicitors  and  attorneys,  asking  an  allowance  out 
of  this  fund  for  their  professional  services  as  solicitors  for  the 
administrator,  T.  C.  Clark,  in  the  defense  of  this  suit,  and  also  for 
their  services  in  the  actions  at  law  against  Spedden  and  R.  C. 
Randolph,  on  the  notes  for  the  purchase-money  ;  and  in  defend- 
ing a  bill  in  equity  which  Spedden  had  tiled,  seeking  a  rescission 
of  his  contract,  and  which  had  been  dismissed.  At  the  ensuing 
December  term,  the  register's  report  of  tlie  sale  was  confirmed, 
and  he  was  ordered  to  pay  over  the  moneys  in  his  hands  to  said 
Clark  as  administrator.  At  the  same  term,  on  the  petition  of 
said  J.  B.  &  T.  C.  Clark,  it  was  "  ordered  by  the  court,  that  the 
register  ascertain  and  report  what  would  be  a  reasonable  com- 
pensation for  the  counsel  of  the  administrator  of  Jane  Randolph, 
deceased;"  and  at  the  same  time  another  decretal  order  was  made, 
as  follows :  "  On  motion  of  Thomas  C.  Clark,  administrator 
de  bonis  non  with  the  will  annexed  of  Jane  Randolph,  deceased, 
one  of  the  defendants  in  this  cause,  it  is  ordered,  tliat  this  court 
will  take  jurisdiction  of  the  administration  of  said  estate,  and 
that  the  same  is  hereby  removed  from  the  Probate  Court  of 
Greene  county,  and  that  said  administrator  present  and  file  his 
accounts  and  vouchers,"  &c. 

Under  the  reference  as  to  the  petition  of  J.  B.  &  T.  C. 
Clark,  the  register  reported,  that  8270  was  reasonable  compen- 
sation for  their  services  in  the  suit  against  Spedden,  on  which 
no  judgment  was  recovered ;  $306,  for  their  services  in  the  suit 
against  R.  C.  Randolph ;  S500,  for  their  services  in  defending 
the  chancery  suit  instituted  b}-  Spedden ;  and  $1,000,  for  their 
services  in  this  suit.  And  he  further  reported  :  "  On  said  ref- 
erence, the  complainants'  solicitor  objected  to  the  amount  of  said 
Vol.  lxx. 
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fees,  but  without  introducing  any  evidence  to  show  tliat  tliey 
were  not  reasonable  or  proper.  He  objected  particuhirly  to  tli'e 
fee  in  the  Circuit  Court  of  Perry,  and  introduced  Jatnes  E. 
Webb  as  a  witness,  who  testitied,  that  said  R.  Spedden,  at  the 
time  of  the  commencement  of  said  suit  against  him,  liad  j)er- 
fional  property  to  the  amount  of  about  ^1,500,  and  the  said 
lands  so  jHircliased  by  him ;  that  he  knew  of  no  other  debts 
against  him  except  said  notes  given  for  said  lands,  and,  takini; 
into  consideration  tlie  amount  due  on  said  notes,  that  said  Sped- 
den was  then  insolvent.  Said  Clark  moved  to  exclude  said  evi- 
•dence,  and  his  motion  was  sustained;  to  which  the  complainants 
excepted.  Com j)lainants'  solicitors  then  j)roposed  to  |)rove  that, 
at  the  time  of  the  institution  of  said  suits,  said  Spedden  was 
totally  insolvent,  and  no  money  could  be  made  by  execution 
out  of  any  of  said  defendants;  which  evidence  was  excluded,  on 
motion  of  said  Clark,  and  the  com])lainants  excej)ted.'' 

The  chancellor  sustained  the  complainants'  excej)tions  to  the 
report,  and  ordered  a  re-reference.  Under  this  second  reference, 
the  register  reported  s.jOO.  as  reasonable  com])ensation  f(tr  ser- 
vices in  the  two  actions  at  law;  >s50(>,  for  defending  the  chan- 
cery suit  instituted  by  Spedden,  and  :^500  for  services  in  this 
suit;  and  he  sulmiitted  the  evidence  on  which  his  conclusions 
were  founded.  The  comj)lainants  filed  with  the  register  writ- 
ten exceptions  to  his  report;  and  exceptions  were  also  reserved 
by  Clark,  because  the  register  allowed  only  i5^oOO,  instead  of 
$1,000,  as  compensation  for  his  solicitors  (J.  I>.  A:  T.  C.  Clark) 
in  this  cause.  The  diancellor  overruled  all  the  exceptions,  and 
confirmed  the  re])ort. 

On  the  settlement,  before  the  register,  of  Clark's  accounts  as 
administrator  of  Jane  Randol])irs  estate,  the  complainants  moved 
to  charge  him  with  the  rents  of  the  lands  which  liicliard  Ran- 
dolph had  obtained  from  Spedden,  and  of  which  Clark  took 
possession  as  the  administrator  of  Richard  Randolph's  estate; 
and  the  register  so  charged  him.  against  his  objection  and  ex- 
eeptions.  J>ut  the  chancellor  sustained  his  exceptions  to  this 
ruling,  and  held  that  he  was  not  chargeable  with  these  rents. 
On  the  statement  of  Clark's  accounts  by  the  register,  for  a  final 
settlement,  he  was  allowed  five  per  cent,  of  the  net  proceeds  of 
the  sale  of  the  lands  by  the  register,  amounting  to  s.STt*.*^*^;  "to 
which  allowance  the  complainants,  by  their  solicitors,  objected, 
and  excepted  to  the  ov(M-ruling  of  their  objection.''  The  chan- 
cellor overruled  these  exceptions,  and  confirmed  the  register's 
report. 

The  appeal  is  sued  out  by  the  complainants,  and  they  here 
make  twenty-eight  assignments  of  error,  among  which  are  the 
following:  1st,  the  decretal  order  removing  the  adminrstration 
of  the  estate  from  the  Probate  Court;   2d,   the  decree  allowing 
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counsel  fees  to  tlie  administrator  for  sei'vices  in  the  actions  at 
law,  and  also  the  allowance  for  services  in  this  case ;  3d,  the  al- 
lowance of  commissions  to  the  administrator  on  the  proceeds  of 
sale  of  the  lands ;  4th,  the  refusal  to  charge  the  administrator 
with  the  rents  of  the  lands,  as  assets  of  Jane  Randolph's  estate  ; 
and  various  other  rulings  which  require  no  special  notice. 

Thos.  R.  Roulhac,  and  R.  H.  tfe  G.  L.  Smith,  for  appellants. 

Thos.  H.  Watts,  Jas.  E.  AVebb,  and  Coleman  &  Clark, 
eontra. 

STOXE,  J. — Thomas  C.  Clark  became  administrator  de  Ijonis 
non  of  Jane  Randolph's  estate,  in  March,  1868.  She  had  left 
a  will,  appointing  Richard  Randolph  to  he  executor  thereof; 
who  qualified,  and  made  partial  administration  of  her  estate,  but 
died  before  his  administration  was  completed  and  ready  for  set- 
tlement. He  was  l)rother  of  the  testatrix,  and  of  the  benefi- 
ciaries who  took  chiefly  under  the  will.  The  events  of  the  war, 
and  perhaps  some  looseness  of  administration,  had  left  the  ex- 
ecutor s  accounts,  and  the  affairs  of  the  estate,  somewhat  com- 
plicated, and  difficult  of  adjustment.  The  personal  assets  ap- 
pear to  have  been  entirely  disposed  of,  in  the  payment  of  debts, 
in  the  payment  of  pecuniary  legacies,  and  in  partial,  but  une- 
qual distribution.  One  pecuniary  legacy  remained  unpaid,  to 
meet  which  there  had  been  ample  personal  assets,  not  specifi- 
cally be(j[ueathed.  These  personal  assets,  however,  after  the 
payment  of  debts,  had  been  disposed  of  in  partial  distrilmtion 
to  the  residuary  legatees;  and  the  executor's  sureties,  and  his 
own  estate,  were  insolvent. 

By  the  9th  clause  of  the  will,  a  large  landed  estate,  and  all  the 
residuum  of  testatrix's  property,  real  and  personal,  not  therein- 
before bequeathed  and  devised,  were  given,  "to  be  divided 
equally,  share  and  share  alike,"  l)etween  her  brothers  and  sis- 
ters named,  five  in  number.  In  May,  1^63,  the  executor, 
Richard  Randolph,  filed  a  petition  in  the  Probate  Court,  aver- 
ring that  said  lands  could  not  be  equally  divided  among  the  de- 
visees, share  and  share  alike,  and  praying  for  an  ordei-  to  sell 
the  same  for  division.  The  petition  does  not  set  forth  that  the 
will  contains  no  power  of  sale.  In  September,  1863,  the  Pro- 
bate Court  granted  the  order  of  sale,  as  prayed  for,  and  directed 
the  sale  to  be  made  on  one,  two  and  three  years'  time,  with  in- 
terest from  day  of  sale.  In  making  the  order,  the  court  recited 
that  "the  case  was  submitted  on  the  testimony  of  F.  F.  Hill, 
H.  P.  Cox,  and  B.  Avery."  There  were  minors  interested  in 
the  estate,  and  the  order  fails  to  show  that  the  proof  was  made 
Vol.  lxx. 
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by  the  depositions  of  disinterested  witnesses,  taken  as  in  elian- 
cerv  proceedings. — Code  (»f  1^7f),  ^jj  2441>,  2457,  245S, 

The  sale  was  made,  October  24,  l.S<;;^>,  and  the  hinds  were  bid 
olf  by  two  purchasers;  one  8})edden  being  the  purchaser  of 
1,377  acres,  at  $19.50  per  acre  ;  and  R.  O.  Itandolph,  one  of  the 
said  tive  devisees,  purchasing  the  residue,  87<»  aci-es,  at  sl7.<>0 
per  acre.  Three  notes  were  given  bv  Si)edden,  each  for  the 
sum  of  s8,05(>.50,  payable  t(»  liichard  Randolph,  executor;  and 
the  said  Richard  liaiulolph  became  one  of  the  sureties  on  these 
three  notes,  payable  to  himself.  R.  0.  Raiidolph,  also,  gave 
his  three  notes  with  surety,  each  fov  the  sum  of  s4,S>f)4.  The 
sale  was  reported  to  the  Probate  Court,  and  contirmed.  Be- 
fore the  sale,  it  had  been  agreed,  that  Spedden  should  bid  off 
the  land  he  did  ))urchase,  and  that  he  should  let  Richard  Ran- 
dolph, the  executor,  have  a  ])art,  •)()(»  acres,  at  the  ju-ice  he  him- 
self should  give.  This  agreement  was  carried  out.  and  Ran- 
dolph gave  Spedden  his  purchase-money  notes,  and  Spcdden 
gave  him  a  bond  to  make  him  title.  A  similar  agreement  had 
been  nuide  with  one  Curry,  as  to  a  part  of  the  land,  arul  had 
been  carried  into  effect;  but  the  present  ca.-e  raises  no  (juestion 
on  that  sub-sale.  8i)edden,  Richard  Rand(^lj)h.  and  Curry,  sev- 
erally took  possession,  pursuant  to  their  sevei'al  juirchascs,  and 
had  not  been  disturbed  in  their  possession,  when  (.'lark  became 
administrator,  in  1808.  Xo  (juestion  is  here  raised  on  the  R. 
C.  Randolph  purchase. 

The  widow  of  Richard  Randolph  was  the  exccuti-ix  of  his 
will.  Shortly  after  Clark's  appointment  as  administrator  de 
bonis  non  of  Jane  Randolj)lfs  estate,  Mrs.  Randolph  resigned 
the  trust  of  her  husband's  estate,  and  T.  C.  ("lark  was  a]>p<)intcd 
administrator  de  Jxnils  non  of  that  estate  also.  ^[i-s.  Randolph, 
however,  at  the  time  of,  or  soon  after  her  resignation,  settled 
the  executorship  of  her  husband  on  the  estate  of  Jane  Raiidolj)!! ; 
and  a  balance  was  found  and  decreed,  against  her,  as  siu-h  exec- 
utrix, of  some  >>1,29().  Dui-ing  the  admiuistrati«.>n  (tf  Richard 
Raiulolph,  he  had  collected  in  Confederate  treasury-notes  one 
each  of  the  purchase-money  notes  of  Spedden  and  R.  C.  lian- 
dolph,  and  made  a  partial  collection  on  a  second  of  the  Sj)ed- 
den  notes.  The  two  purchase-money  notes,  each,  given  respect- 
ively by  Spedden  and  Ji.  C.  Randolph,  and  the  (K'cree  against 
Mrs.  Randolph,  executrix  of  Richard  liandolph,  mentioned 
above,  constituted  the  entire  assets  of  Jane  Randolph's  estate, 
which  went  into  the  hands  of  Clark  as  administi-ator  <l'  /><>/, is 
non  of  Jane  Randolidi.  The  laiuls  mentioned  above.  <)♦!(»  acres, 
of  which  Richard  Randolph  took  possession  under  his  agree- 
ment with  Spedden,  Clark  took  possession  of.  as  admini.-trator 
de  bonis  non  of  Richard's  estate,  aiul  gave  that  estate  the  ben- 
etit  of  the  rents  for  some  four  years— say,  from  18«58,  until 
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1872.  Soon  after  his  appointment,  Clark  reported  the  estate 
of  Richard  Randolph  insolvent,  and  it  was  so  decreed  and  de- 
clared by  the  Probate  Court.  The  prices  at  which  the  lands 
w'ere  sold  by  Richard  Randolph  in  1863,  contrasted  with  the 
prices  they  subsequently  brouo^ht,  when  re-sold  after  the  war — 
about  five  to  one— would  indicate  that  the  former  sale  was 
made  on  a  basis  of  Confederate  values. 

It  was  contended  in  the  court  below,  that  inasmuch  as  Clark 
was  administrator  of  each  of  the  estates  of  Jane  Randolph  and 
Richard  Randolph,  and  was  in  possession  of  the  lands  bought 
by  Richard,  and  in  receipt  of  the  rents,  he  should  account  for 
those  rents  as  assets  of  Jane's  estate ;  and  having  failed  to  do 
so,  by  accounting  for  them  as  of  Richard's  estate,  he  should  be 
made  to  account  for  them  as  for  a  devastavit.  We  may  con- 
cede that,  under  ordinary  circumstances,  this  should  be  the 
case;  but,  circumstanced  as  this  administration  and  administra- 
tor were,  we  think  there  is  not  enough  to  justify  us  in  holding 
Clark  to  account  for  not  bringing  those  rents  into  the  adminis- 
tration of  Jane  Randolph's  estate.  Administrators,  acting  in 
good  faith,  are  bound  to  bring  to  the  service  that  degree  of 
skill  and  diligence,  which  an  ordinarily  prudent  man  bestows  on 
his  own  similar  private  atfairs;  nothing  more. — Gould  v.  Hayes., 
19  Ala.  438;  Hendersan  v.  Simmons,  S3  A*la.  291 ;  Lyon  v. 
FosGue,  60  Ala.  468 ;  Baldwin  v.  Hatchett,  56  Ala.  561 ;  Ilvtch- 
inson  v.  Owen,  59  Ala.  326.  When  Clark  took  this  adminis- 
tration upon  himself,  we  had  but  recently  emerged  fi-om  the 
convulsions  of  a  gigantic  civil  war.  We  had  been  conquered, 
and  our  political  status  was  not  well  defined,  or  understood. 
In  what  light  our  judicial  action  during  the  war  should  be 
viewed,  was  much  discussed,  and  was  the  subject  of  much  con- 
trariety of  opinon.  Able  attorneys  were  found,  who  main- 
tained that  the  courts  which  exercised  autliority  during  that 
troublous  time  were  sheer  usurpations,  and  their  decrees  nulli- 
ties. Even  this  court,  as  for  a  time  constituted,  held  that  judg- 
ments of  courts  of  this  State,  rendered  during  the  war,  stood 
on  no  higher  ground  than  foreign  judgments,  and  constituted 
mere  causes  of  action,  enforceable  only  by  the  law  of  comity  in 
actions  brought  for  the  purpose. — Mai'tin  v.  Ilevyitt,  44  Ala. 
418;  Bihh  v.  Avery,  45  Ala.  691;  Griffin  v.  Ryland.  Ih.  688. 

To  render  Mr.  Clark's  pathway  still  more  obscure,  the  order 
of  the  Probate  Court  under  which  his  predecessor  had  sold  the 
lands,  was,  on  its  face,  of  questionable  validity,  if  not  void. 
Satcher  v.  Satcher,  41  Ala.  39 ;  Pettus  v.  McClannahan,  52 
Ala.  55.  If  the  sale  was  void,  then  the  estate  of  Jane  Ran- 
dolph could  assert  no  lien  on  the  land  for  unpaid  purchase- 
money.  Richard  Randolph  was  one  of  five  devisees  of  the 
land,  and,  as  such,  was  entitled  to  an  equal  possession  with  the 
Vol.  lxx. 
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other  devisees.  It  is  no  answer  to  tliis,  tliat  the  devisees  in  in- 
terest liave  since  ratified  that  sale,  and  thus  legalized  it.  At 
tlie  time  when  it  is  alleijed  (ylark  coiniMitted  iha  rlevuxtarit,  the 
sale  had  not  been  ratified.  So  far  from  this  hein<;  the  case,  the 
original  bill  filed  in  this  cause  assailed  the  decree  of  sale  as  void, 
and  prayed  to  have  it  so  declared.  It  was  only  by  an  amend- 
ment to  the  bill  that  the  complainants  i-atifietl  the  sale,  and 
praved  to  have  the  lien  for  the  purchase-money  enforced.  It 
IS  shown  that,  during  his  entire  administration,  Clark,  the  ad- 
ministrator, acted  under  an<l  in  accordance  with  experienced 
and  able  counsel,  and  there,  is  nothing  in  the  record  to  show  bad 
faith  on  his  part.  AVe  think  the  chancellor  did  not  err  in  his 
ruling  on  this  question. 

Neither  do  we  think  the  aditiinistrator  l)etrayed  a  want  of 
proper  prudence  or  diligence  in  bringing  the  suits  at  law  against 
K.  C.  Ilandolj)h  and  Spedden.  •  ^laiiy  i-easons  may  be  given  for 
this.  It  may  have  been  regarded  as  tlie  simplest  and  most  ex- 
peditious means  of  ol)taining  a  judicial  determination  of  the 
questioned  validity  of  the  land  sale.  It  Mas  ])robably  believed 
tnat  at  least  something  could  be  realized  (»n  the  judgment, 
when  recovered.  It  may  have  been  desirable  to  have  the  claim 
put  in  judgment  for  many  conceivable  reasons,  which  will 
readily  suggest  themselves  to  the  legal  mind.  There  is  not 
enough  in  this  record  to  enable  us  to  atHrm  that  the  adnn'nis- 
trator  is  not  entitled  to  his  reasonal)le  attorney's  fees  for  this 
service. 

It  is  contended  for  appellant  that,  because  Richard  IJandoljih 
was  both  payor  and  payee  of  the  notes  given  in  tlie  Spedden 
purchase,  no  judgment  at  law  could  have  been  rendered  on 
these  notes,  and  that  it  was  either  gross  ignorance,  or  gross 
negligence,  to  bring  the  suits.  lie  was  payee  in  his  representa- 
tive capacity,  and  payor  in  his  individual  capacity.  AVlien  he 
ceased  to  be  the  personal  rej)resentative  of  Jane  Ilandolph's 
estate,  he  ceased  to  have  any  right  to  the  note  or  its  proceeds. 
The  right  to  the  note  and  its  collection  vested  in  ("lark,  wlien 
lie  was  appointed  administratoi*  dr  htniis  lum.  llnrhni  r.  Lrvi, 
6  Ala.  891>.  AVe  are  not  })rei)ared  to  say  the  suit  by  Clark,  ad- 
ministrator de  honlx  non,  against  Spedden,  on  these  notes, 
should  not  have  been  maintained. — /.<">/  r.  !.<  lir^n-, ,  i\  Ala. 
904;  Willis  v.  Ne<tl  30  Ala.  4<U.  Tlie  fact  that  plaintiff 
ac(piiesced  in  the  ruling  against  him.  and  did  not  ap|)eal  to  this 
court,  bv  itself,  jiroves  nothing.  lie  may  have  become  con- 
vinced that  a  judgment  at  law  was  not  necessary,  or  would  be 
unproductive;  or,  he  may  have  concluded  the  judgment  he 
recovered  against  Spedden  on  the  IJ.  C.  IJandoljih  notes,  would 
exhaust  all  the  ])roperty  he  had.  l>ut  we  need  not  decide 
whether  or  not  this  suit  should,  or  could  have  been  maintained. 
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It  was  not  so  clearly  settled  that  the  defense  was  good,  as  to 
convict  connsel  of  gross  ignorance,  or  gross  negligence,  in 
bringing  the  suit. —  Goodman  v.  Walker,  29  Ala.  -144.  The 
administrator  was  entitled  to  reasonable  compensation  for 
brinjj^ino'  the  suit. 

It  is  objected  that  Clark,  the  administrator,  should  have  had 
no  allowance,  or  a  smaller  allowance,  for  defending  the  present 
suit.  We  think,  under  the  circumstances  shown  in  the  record, 
about  one-half  of  an  ordinary  fee  for  defending  such  suit 
should  hav^e  been  allowed  the  administrator  in  his  settlement. 
Holman  v.  Sims,  39  Ala.  7U9 ;  /Smith  v.  Kennard,  38  Ala. 
695.  The  allowance  in  this  case  was  about  one-half  of  what 
the  witnesses  testified  was  reasonable  compensation  for  the 
service,  The  register  seems  to  have  taken  a  view  of  the  case 
which  led  to  the  same  result,  and  we  are  not  inclined  to  disturb 
his  findino;. 

On  a  single  question  we  differ  with  the  chancellor.  The 
present  suit  was  against  the  administrator,  ,and  the  land  was 
ordered  to  be  sold,  and  was  sold,  not  in  qbedience  to  any  pro- 
ceeding or  prayer  instituted  or  preferred  by  him.  He  had 
nothing  to  do  with  the  sale  or  conveyance,  and,  under  the  facts 
of  this  case,  nothing  to  do  with  the  distribution  of  the  pro- 
ceeds. Under  the  circumstances  disclosed  in  this  record,  the 
administrator  was  entitled  to  no  commissions  on  that  fund. 
This  makes  a  difference  in  the  allowance  to  the  administrator 
on  final  account,  rendered  and  stated  May  18th,  1874,  and  con- 
firmed by  the  chancellor  June  24th,  1>74,  of  §379.88.  The 
excess  of  expenditures  over  receipts,  as  stated  and  allowed  on 
that  settlement,  should  have  been  S122.85,  instead  of  S502.73- 
100,  as  reported  and  confirmed.  On  this  sum  the  administrator 
is  entitled  to  interest,  from  the  date  of  the  report.  In  all  other 
respects,  the  decree  of  the  chancellor  is  affirmed,  and  will  be 
executed  in  the  court  below  for  the  modified  sum  of  8122.85,. 
with  interest,  as  the  decree  for  the  larger  sum  was  ordered  ta 
be  executed. 

It  has  been  objected  before  us,  tliat  tlie  coniplainants  did  not 
except  in  the  court  below  to  the  allowance  of  the  item  of  'com- 
missions, which  we  have  declared  should  not  have  been  allowed. 
This  objection  applies  only  to  the  corrected  report,  which  was 
made  in  precise  accordance  with  the  directions  of  the  chan- 
cellor. This  item  of  allowance  was  embraced  in  the  original 
report,  was  then  excepted  to  l>y  complainants,  and  the  excep- 
tion overruled  by  the  chancellor,  who  thereupon  re-referred 
the  account,  with  instructions  to  the  register  to  correct  and  re- 
port it  according  to  rules  laid  down  by  him.  It  does  not  appear 
that  these  instructions  were,  in  any  respect,  disobeyed  by  the 
register.     A  further  exception  to  the  report,  on  grounds  once 

Vol.  lxx. 
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considered  and  overruled  by  the  clianeellor,  was  unnefessarv, 
and  would  possihly  have  been  regarded  as  disrespectful. 
Jliuhln  V.  Bell,  54  Ala.  381). 

The  form  in  whieh  the  excej)tions  were  taken  and  noted  in 
this  case,  is  somewhat  open  to  criticism.  They  appear  to  liave 
been  taken  before  the  register,  and  only  noted  by  him  in  his 
report.  They  are,  however,  very  distinctly  and  spcc-itically 
taken  and  noted.  A  correct  practice  recpiires  they  sIkjuM  have 
been  pre])ared  by  counsel,  signed  by  liini,  and  tiled  in  the 
Chancery  Court,  as  a  separate  paper  in  the  cause.  This  was 
not  done  l)y  either  pai'ty,  so  far  as  the  record  discloses  the  ac- 
tion of  the  court  on  this  account.  The  chancellor  passed  on 
the  exceptions,  sustained  some,  and  overruled  ^others;  and  no 
objection  was  taken  to  their  informal  |)resentation,  either  by 
the  court  or  ctmnsel.  Had  the  objection  been  taken  then,  the 
informality  could,  and  doubtless  would  have  been  healed.  The 
point  not  being  raised  in  the  court  below,  we  will  not  consider 
it  here.  It  should  be  noted,  this  case  is  governed  by  Ilules 
88  and  '^9  of  Chancery  Practice,  as  found  in  the  licvised  Code, 
and  not  by  the  later  Rule  93,  in  the  Code  of  187<!. 

The  bill  in  this  case,  as  amended,  prayed  the  removal  of  the 
administration  into  the  Chancery  Court,  and  the  complainants 
— appellants  here— can  not  l)e  heard  to  comi)lain  that  their 
prayer  was  granted.  It  was  a  ])roper  case  for  chancery  juris- 
diction, and  no  steps  having  been  taken  in  the  Proitate  Court, 
looking  to  a  settlement,  the  legatees  under  the  will  could  have 
the  settlement  removed  into  the  Chancei'v  Court,  without  as- 
signing any  special  reason  therefor. 

Reversed  on  the  single  point  stated  ai)ove,  and  hei"e  rendered, 
correcting  the  i'egistei"'s  report,  so  as  to  show  the  excess  (»f  dis- 
bursements by  the  administrator,  over  receipts  by  him,  was 
$122.85,  and  confirming  the  report  as  thus  corrected.  The 
Chancery  Court  will  proceed  to  enforce  the  decree  as  thus 
amended,  to  close  the  settlement  of  Clark's  administration,  and 
make  all  necessary  orders  to. that  end. 


Williiigiiain  i\  Loiij;'. 

Action   hy  Material- J/c»  to  enfunr  Sfatntnrij  Li>  n  on  Ilaux,'. 

1.  Stnti(lnri)  lirii  of  iiKitrrial-mnii. — A  pcrs.-n  \vli<>  funiistics  liiiiilxT 
and  materials  to  ho  use<l  in  tin-  coiistructinii  ..f  a  Ikvusc.  aixl  whicli  arc 
so  used,  has  a  statutory  lieu  on  tiie  ln)ust.-,  ami  on  tlu-  lot  on  wliirli  it  is 
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situated  (Code,  §§  3440-61),  whether  his  contract  was  made  directly  with 
the  owner,  or  with  the  mechanic  who  undertook  to  do  the  work. 

Appeal  from  tlie  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  W.  A.  AVillingham,  against 
James  W.  Long,  to  recover  the  sum  of  $205.83,  the  price  of 
lumber  and  materials  furnished  by  plaintiff  to  defendant,  to  be 
used  in  the  construction  of  a  house,  and  also  to  enforce  a  statu- 
tory lien  on  the  house  (and  the  lot  on  which  it  was  situated, 
which  was  particularly  described  in  the  complaint) ;  and  was 
<5ommenced  on  the  18th  September,  1879.  The  complaint 
alleged,  and  the  proof  showed,  that  the  lumber  and  materials 
were  furnished-  by  the  plaintiff,  under  a  verbal  contract  made 
personally  with  the  defendant,  between  the  7th  December, 
1878,  and  the  16th  February,  1879,  to  be  used  in  the  construc- 
tion of  a  house  by  the  defendant,  and  were  so  used ;  that  on 
the  11th  June,  1879,  "within  four  months  after  the  said  in- 
debtedness accrued,"  plaintiff'  filed  in  the  office  of  the  probate 
judge  a  jnst  and  true  account  of  his  said  demand,  with  a  de- 
scription of  the  house  and  lot,  verified  by  affidavit,  as  required 
by  the  statute.  The  plaintiff  himself  testified,  as  a  witness  in 
his  own  behalf,  to  the  terms  of  his  contract  with  the  defendant, 
the  furnishing  of  the  lumber  and  materials  as  specified  in  the 
account,  and  the  price  or  value ;  and  he  proved  by  one  George 
W.  Cooper,  who  did  the  work  on  the  house,  that  the  lumber 
and  materials  were  used  in  its  construction.  As  to  these  mat- 
ters, and  as  to  the  due  registration  of  the  claim,  there  was  no 
controversy.  "It  was  admitted,  that  the  defendant's  said  house 
and  lot  were  correctly  described  in  the  complaint,  and  in  the 
claim  filed  in  the  Probate  Court ;  that  plaintiff's  account  was 
■correct,  and  that  the  articles  therein  mentioned  were  used  in 
the  construction  of  the  defendant's  said  house.  This  being  all 
the  evidence,  the  court  charged  the  jury,  that  if  they  believed, 
from  the  evidence,  that  the  materials  so  furnished  by  plaintiff 
to  defendant  wer6  furnished  under  and  by  virtue  of  a  contract 
made  between  them,  then  plaintiff  had  no  lien,  and  no  right  to 
a  lien,  upon  the  defendant'.s  said  house,  or  house  and  lot." 
This  charge,  to  which  the  plaintiff  excepted,  is  now  assigned 
as  error. 

Hoopers  &  Waddell,  for  appellant. 

STONE,  J.— On  the  authority  of  Welch  v.  Porter  (63  Ala. 
225),  and  Geiger  v.  HusseT/  {Ih.  H38),  the  judgment  in  this 
cause  must  be  reversed. — See,  also,  Phil.  Mech.  Lien,§§  12, 112. 

Reversed  and  remanded. 

Vol.  lxx. 
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Steele  v,  Sullivan. 

JSill  in  Equity  for  lujunction  (Ujninst   Ohxtruction  of  AUetj 
i7i  Incoi'poi'dti^d  City. 

1.  Dedication  of  liujhvoii  to  jmblic  usf  ;  hoir  iiiadi-,  i,r  jiroied. — A  ded- 
ication  of  land  to  public  use  as  a  highway  is  not  reciuirvd  to  he  in 
writing,  but  may  be  made  by  any  act,  or  declaration  of  tiie  owner,  man- 
ifesting an  intention  to  devote  the  jjroperty  to  such  i)ubnc  use,  and  it  i.s 
not  complete  until  accei)ted  by  tlie  public;  l)Ut,  while  the  act  of  <icdica- 
tion,  esi)ecially  if  single,  must  l>e  clear  and  unf(|ui  vocal,  aiceptaiice  may 
be  shown  by  long  j)ublic  use,  or  liy  acts  of  corporate  or  other  public  otli- 
cers,  recognizing  and  adopting  the  highway  as  such. 

2.  Dedication  of  private  uaij,  or  xfreel  or  (ilUij  in  rit;/  or  tatrn. — A  pri- 
vate right  of  way  can  not  be  created  by  dedication,  but  a  street  or  alley 
in  an  incorporated  city  or  town  may  be  socstal)lishcd,  when  accepted  by 
the  mayor  and  aldernu'U,  or  other  cor])orate  authoiities;  and  such  ac- 
ceptance may  be  manifestetl,  among  other  metho<ls,  by  long  and  uninter- 
rupted use  by  the  imlilic  without  oiijectioii,  by  the  expenditure  of  cor- 
porate money  or  labor  in  repairs,  and  by  the  rectjgnition  of  the  street  or 
alley  in  ollicial  maps  prepared  under  the  authority  or  direction  of  the 
corporate  authorities. 

3.  Pre»umiition  of  dediratlon  from  mere  nxer. — The  de<lication  of  a 
highway,  or  of  a  street  or  a'ley  in  an  incorporated  city  or  town,  will  not 
be  i)resumed  from  mere  user,  unaccompanied  by  some  clear  and  une- 
quivocal act  showing  tiie  owner's  intention,  for  any  period  short  of  twen- 
tv  years;  and  a  user  for  twenty  years  even  will  not  raise  such  prescrij)- 
tlod,  when  it  appears  that  the  right  was  always  conteste<|. 

4.  liecitals  in  dentx,  an  affictinij  d,"li<-atiiiii. — Wiien  streets  or  aik-ys 
are  laid  out  by  the  owner  of  land,  :uid  lots  sold  with  reference  to  iheni, 
and  purchases  made  on  the  faith  of  the  act,  a  dedication  may  be  inferred, 
though  the  intention  of  the  owner  is  always  open  to  explanation  ;  but 
the  mere  fact  that,  in  conveying  an  adjoining  lot  or  tract  of  land,  he  de- 
scribes it  as  being  bounded  by  a  mad  on  one  side,  does  not  prove  a  dedi- 
cation of  the  road  to  the  i)ublic  :  and  recitals  in  recorded  dee<ls  convey- 
ing laixls  or  lots  adjacent  to  a  street  or  alley.  whi<h  repel  the  idea  of'a 
dedication,  tend  strongly  to  rebut  the  presumi>tion  arising  from  mere 
user. 

b.  Presumption  of  riijlit  <f  nai/,  or  jirimi,  ,  ns,  nn  nt .  from  us,  r.  —  When 
a  private  person  claims  a  right  of  way.  or  other  ea-^einent,  on  the  princi- 
ple of  prescrii)tion,  he  must  show  that  the  user  and  enjoyment  was  ad- 
verse to  the  owner  of  the  estate,  under  a  ilaim  of  right,  exclusive,  con- 
tinuous, uninterrupted,  and  with  the  knowledge,  actual  or  presumed,  of 
such  owner;  since  a  user  which  i-<  merely  j'ei missive,  toU-mtid  by  the 
owner,  or  hel<l  tmder  an  implie.l  license  from  him.  i<  revocable  at  j.leas- 
ure,  and  will  never  ripen  into  a  title  liy  iiri'scrijition. 

Ari'p:Ai.  from  the  ('haiicerv  Court  of  .Matlisou. 
Hoard  hcfoiv  the  Hon.  H.  ('.  Si'kaki:. 

Tlie  1)111  in  this  ca.st'  was  tiled  on   the  .".(1  Feltruarv.  IST-"!.  l»y 
James  W.  Steele,  Uirainst  Larkin   P.  Sullivan  and    others;  and 
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sought  to  restrain  and  prevent  the  obstruction  of  an  alley,  which 
adjoined  Sullivan's  lot  on  the  west,  and  in  which  he  had  erected 
a  stairway,  or  flight  of  steps,  leadiitg  from  the  public  sidewalk 
of  the  street  into  the  second  story  of  his  building.  The  lots 
of  the  parties* were  situated  on  the  same  square  in  the  city  of 
Hnntsville,  lying  north  of  the  court-house  square,  bounded  on 
the  north  by  Clinton  street,  and  east  by  AVashington  street ;  the 
alley-way  running  through  the  middle  of  the  square  from  north 
to  south,  and  dividing  lots  numbered  twenty  (20)  and  twenty- 
eight  (28)  on  the  east,  from  lots  numbered  nineteen  (19)  and 
twenty-seven  (27)  on  the  west,  as  the  lots  were  numbered  when 
the  city  was  laid  out.  Sullivan's  premises  were  a  part  of  lot 
numbered  twent^^-eight  (28),  fronted  the  court-house  square, 
and  were  bounded  on  the  west  by  tlie  alley,  which  separated  it 
from  a  lot  and  building  owned  by  James  I.  Donegan,  who  was 
made  a  defendant  to  the  bill.  The  complainant's  premises  were 
part  of  lot  numbered  twenty  (20),  fronted  Washington  street 
on  the  east,  and  extended  to  the  alley  in  the  rear;  and  the  alley, 
if  kept  open,  gave  access  to  his  premises  in  the  rear,  from  the 
street  on  the  north  or  south.  The  complainant's  premises  did 
not  adjoin  Sullivan's  in  the  rear,  but  were  separated  from  them 
by  lots  oM'ned  by  James  CouM'a}'  and  Alfred  A.  Baker,  being 
parts  of  said  lot  twenty  (20),  which  also  fronted  on  Washing- 
ton street,  and  extended  to  the  alley  in  the  rear ;  and  said 
Raker  and  Conway  were  made  defendants  to  the  bill.  A  map 
of  the  city  of  Huntsville,  alleged  to  have  been  "surveyed  and 
published  in  1861,  by  Messrs.  Hartley  <fe  Drayton,  under  and 
by  authority  of  the  corporate  authorities  of  said  city,"  was 
made  an  exhibit  to  the  bill,  showing  the  situation  of  the  sev- 
eral lots  and  of  the  alley  ;  the  width  of  the  latter  being  marked 
fourteen  feet,  from  Clinton  street  to  Sullivan's  line,  and  ten  feet 
along  his  premises  to  the  street  on  the  south. 

The  complainant  acquired  a  part  of  his  premises  by  purchase 
from  George  T.  Small  as  the  administrator  of  the  estate  of  Y. 
Small,  deceased,  and  the  other  portion  by  a  purchase  from  said 
George  T.  Small  individually;  and  his  deeds  were  made  ex- 
hibits to  the  bill.  The  said  administrator's  deed  was  dated 
January  8th,  1867,  and  described  the  premises  conveyed  as  fol- 
lows: "  That  certain  lot  of  land,  lying  and  being  in  the  city  of 
Huntsville,  lying  on  Washington  street,  commencing  twenty- 
eight  (28)  feet  from  the  market-house  lot ;  thence  along  said 
street,  twenty-two  (22)  feet,  four  and  a  half  inches,  to  a  lot  l)e- 
longing  to  the  estate  of  V.  Small,  deceased ;  thence,  at  right 
angles  with  said  lot,  one  hundred  and  tliirty-hve  (l''^^5)  feet,  to 
an  alley  between  said  Small  lot  and  Donegan ;  thence,  along 
said  alley,  twenty-two  (22)  feet,  four  and  a  half  inches,  to  with- 
in twenty-eight  (28)  feet  of  the  market-house  lot,  and  thence 
Vol.  lxx. 
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east  to  tlie  place  of  bejjiiiinni;."  Tlie  (]v('i]  from  Small  indi- 
vidually, eonveyiiiji:  tlieadj(»iniii<;  lot,  was  dated  Fehruarv  loth, 
1868,  and  contained  a  similar  reference  to  the  alley  in  describ- 
ing the  premises  conveyed.  The  com])lainant  alleg(Ml  in  his 
1)111,  "  that  for  twenty  years  past,  and  ujiwards,  until  the  obstruc- 
tion thereof  hereinafter  mentioned,  there  has  been,  and  still  of 
right  should  be,  a  commf)n  usu  of  said  alley  by  all  persons,  to 
pass  and  re-pass,  ride  and  labor,  go  and  return,  on  foot  and  on 
horseback,  with  their  cattle  and  vehicles,  at  their  free  will  and 
pleasure;  that  for  twenty  years  last  past,  and  upwards,  he  and 
those  under  whom  he  derived  title  to  his  said  premises  have 
been  in  the  actual  and  undisturbed  possession  of  the  free  and 
unobstructed  use  and  enjoyment  of  the  said  alley,  as  an  alley, 
nntil  the  obstruction  thereof  by  the  said  Sullivan,  as  hereinafter 
mentioned;  that  for  twenty  years  jiast,  and  upwards,  mitil  the 
said  obstruction  thereof,  the  said  alley  has  been  used  exclusively 
as  an  alley  ;  that  the  purchase  of  said  lot  by  this  com]>lainant 
was  made  with  direct  reference  to  the  uses  and  beneiits  to  be 
derived  from  said  alley  as  an  alley;  that  in  the  purchase  (»f  said 
property  by  him,  and  by  those  from  whom  he  derives  his  title, 
direct  reference  was  had  to  the  uses  and  benefits  to  be  derived 
from  the  free  and  full  enjoyment  of  said  alley  as  such  ;  and  in 
the  purchases  made  by  those  from  whom  the  defendants  derive 
title  to  the  ])roperty  held  by  them,  an<l  bounded  by  said  alley, 
the  same  reference  was  had  to  the  uses  and  benetits  to  be  de- 
rived from  the  free  and  full  enjoyment  of  said  alley  as  such." 

Sullivan  ])urchased  his  lot  on  the  ♦>th  August,  ISJO;  and  the 
bill  alleged  that  soon  thereaftei-.  with  the  intention  of  erect- 
ing a  ])uilding  on  his  lot,  he  conunenced  excavations  which  en- 
croached on  the  alley,  but  desiste«l  in  conse(iuence  of  protests 
made  by  complainant.  Donegan.  and  the  ownei's  of  other  lots 
adjoining  the  alley  ;  that  in  dune.  1S71.  •"  for  the  purpose  of 
settling  said  disjiute,  and  establishing  the  rights  of  the  respec- 
tive parties — namely.  Donegan.  Sullivan.  Uaker.  Conway,  and 
this  complainant — in  and  to  said  alley,  and  also  to  establish  the 
western  l)oundarv  of  said  Sullivan's  lot.  a  parol  agreement  was 
entered  into  by  and  betwecTi  said  pai'ties  t<»  submit  the  same  to 
11.  N.  Moore  as  arbitrator;  that  said  ^roor(\  l)y  his  award,  de- 
clared the  western  boundary  of  said  Sullivan's  lot  to  bi'  where 
the  foundation  wall  of  his  store-house  now  stan<ls,  ami  that  said 
alley  should  remain  free  and  unol)structed  for  the  usi-  and  ben- 
efits to  be  derived  from  its  enjoyment  as  an  alley  ;  that  said 
agrecMiient  and  award  were  ratified  and  execute<l  by  the  j>arties 
thereto,  and  by  said  Sullivan  erectirg  the  western  wall  of  his 
store-house  where  said  awai'd  declared  the  boundary  of  his  lot 
to  be;"  that  the  allev  then  remained  un(»l>structed,  open  to  the 
use  of  all  parties,  until  Sullivan  erected  a  Might  of  steps,  about 
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four  feet  wide,  running  up  from  the  ground  to  the  second  story 
of  his  building,  tliereby  obstructing  about  one-half  of  the  alley, 
causing  irreparable  damage  to  the  complainant's  property,  and 
preventing  his  use  of  the  alley  as  it  had  been  and  of  right 
ought  to  be. 

Sullivan  answered  the  bill,  denying  the  complainant's  asserted 
rights  in  the  alley ;  denying  also  that  the  alley  was  public,  and 
alleging,  on  the  contrary,  ''  that  said  alley  from  the  beginning 
has  been,  and  is  yet  only  a  private  alley,  in  which  no  one  has, 
or  ever  had  any  interest,  except  the  owners  of  the  said  lot  now 
owned  by  this  respondent,  and  the  owners  of  the  said  lot  now 
owned  by  Donegan."  He  annexed  to  his  answer,  as  exhibits, 
copies  of  recorded  deeds  in  the  chain  of  title  to  his  lot  and 
Donegan's,  which  showed  these  facts :  On  3d  October,  1815, 
Leroy  Pope  conveyed  to  John  Brown  one-third  of  lot  No.  28, 
"commencing  at  the  southwest  corner  of  lot  No.  27."  On  Oc- 
tober 20tli,  1815,  Brown  sold  and  conveyed  said  lot,  or  twenty 
feet  front  thereof,  to  S.  Jennings;  said  deed  reciting,  "that  an 
alley  of  ten  feet  in  width,  between  said  lot  and  a  lot  now  owned 
by  J.  O.  Crump,  is  to  be  kept  open  for  the  joint  use  of  said 
Jennings  and  said  Crump."  Said  lot  was  conveyed  by  Jen- 
nings, by  deed  dated  December  1st,  1815,  to  S.  Donaho,  who, 
by  deed  dated  Jnly,  1817,  conveyed  to  Robert  Clark;  each  of 
said  deeds  containing  a  similar  provision  as  to  the  alley  being 
kept  open  for  the  joint  use  of  the  owners  of  the  two  lots.  In 
January,  1819,  under  execution  against  Clark,  the  lot  was  sold 
by  the  sheriff  of  Madison  county,  David  Moore  becoming  the 
purchaser  at  the  sale;  the  sheriff's  deed  purporting  to  convey 
all  Clark's  interest  in  the  lot,  "together  with  the  use  and  in- 
terest of  the  alley  ten  feet  wide,  between  said  lot  and  a  lot  now 
owned  by  M.  Byrd."  On  the  death  of  said  David  Moore,  and 
the  division  of  his  estate  among  his  children,  the  said  lot  became 
the  property  of  David  L.  Moore,  who  sold  and  conveyed  it,  by 
deed  dated  August  6th,  1870,  to  said  Sullivan  ;  the  deed  pur- 
porting to  convey  the  lot,  which  was  described  as  being  l)Ounded 
"  on  the  west  by  an  open  space,  or  alley,  between  said  lot  and  a 
lot  now  owned  by  James  I.  Donegan,"  "  with  all  such  right, 
title  and  interest,  as  the  party  of  thelirst  part  has,  or  is  entitled 
to,  in  the  said  open  space  or  alley."  Donegan's  lot  was  con- 
veyed by  Leroy  Pope  and  Jno.  »T.  Winston,  on  January  22d, 
1820,  to  James  Cochran,  and  was  therein  described  as  "  run- 
ning half  way  across  said  alley,  thence  with  the  middle  of  said 
alley,''  &c. ;  and  the  deed  also  conveyed  "the  use  and  right  of 
way  on  and  of  the  half  of  said  alley."  There  were  similar  re- 
citals and  clauses  in  subsequent  deeds  under  which  Donegan 
claimed  title. 

Sullivan  further  alleged  in   his  answer,  that  while  David  L. 
Vol.  lxx. 
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Moore  was  tlie  owner  of  liislot,  a  controversy  arose  between 
said  Moore  and  Donegan,  as  to  tlie  location  of  the  lM»nndary 
line  between  tlieni,  and  tlieir  respective  rights  in  and  to  the  al- 
ley ;  which  controversy  was  submitted  by  them  to  the  decision 
of  D.  P.  Lewis  and  L  Dill  as  arbitrators.  The  award  of  said 
arbitrators,  a  copy  of  wliich,  with  the  submission,  was  made  an 
exhibit  to  Sullivan's  answer,  located  the  boundai-y  lines  of  the 
two  lots  where  the  foundation  walls  of  the  buildings  were  then 
standing,  and  as  to  the  alley  decided  as  f(^lk>ws :  ''  We  award, 
that  Donegan's  rights  are  limited  to  the  west  half  of  the  alley, 
and  he  has" no  right  to  the  east  half  of  the  same;  while  Moore, 
by  tlie  terms  of  his  deeds,  is  entitled  to  tlie  use  of  the  alley 
jointly  with  Crump  and  Byrd,  which  gives  him  the  joint  use  of 
the  west  half  with  Donegan,  Crump  and  ]>yrd,  and  the  ynnt 
use  of  the  east  half  with  said  Crumj)  and  P>yrd.  or  whoever  has 
succeeded  to  tlieir  rights."'  Sullivan  denied  that  he  and  Done- 
gan had  submitted  any  controversy  to  the  decision  of  H.  X. 
Moore,  and  stated  that  Moore  was  called  in  by  them  to  ascer- 
tain where  his  foundation  wall  stood,  as  determined  by  Lewis 
and  Dill ;  his  house  liaving  been  destroyed,  and  he  prejiaring 
to  erect  another,  lie  denied  that  com])laiiiant,  or  those  to  whose 
estate  he  succeeded,  had  any  i-iglil  or  interest  in  the  alley,  or 
had  used  it  without  interruj)tioii  for  twenty  years;  alleged  that 
the  alley  had  sometimes  been  closed  uj)  by  the  j)erson>  (»wning 
liis  lot  and  Donegan's,  but  had  generally  been  left  open  for  their 
own  convenience ;  and  that  MJiile  it  wa.s  thus  left  open,  they 
permitted  other  persons  to  use  it,  as  a  matter  of  grace  and  favor, 
without  objection. 

Decrees^>/'f>  r<)nt't's.^<>  were  taken  against  the  other  defendants, 
and  they  were  examined  as  witnesses  for  the  complainants.  The 
de})ositions  of  several  old  citizens  were  taken,  who  testitied  to 
the  use  of  the  alley  by  the  j)ersons  whose  lots  adjoined  it,  and 
also  bv  the  public  wnerallv,  throuijh  a  lon<r  seriesof  vears;  and 
some  of  them  also  stated  that  it  had  s(»nietiiiies  been  closed.  ( )n 
all  the  evidence  adduced,  the  chancellor  held,  on  final  hearing 
on  ])leadings  and  [)roof,  that  the  alley  was  private,  and  the  coni- 
plainant  had  no  interest  in  it.  He  therefore  dismissed  the  bill, 
and  his  decree  is  now  assigned  as  error. 

IIiMKs  iV:  (iouDox,  for  aj)pellant. 

D.  I*.  Lkwi-.  <-n,t1/'((.     (No  ln-iefs  on  tile.) 

SOMEIIVILLE.   .].^\    dedicati.Mi    of    land    T<.   the  public 
use,  as  a  highway,  need  not  be  in  writing,  but  may  originatt' by 
any  act  or  declaration  of  the  owner,   which   manit'est>  an  inten- 
tion to  devote  the  })ropertvto  such  j)ublie  us  ■>.      lieimr  a  vobni- 
38 
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tarj  donation,  it  will  not  be  prasijmed,  without  the  clearest  in- 
tention to  this  end.  It  must  be  completed  by  the  acceptance 
of  the  public,  and,  when  once  accepted,  is  irrevocable.  The  act 
of  dedication,  especially  if  single,  must  be  clear  and  unequivo- 
cal ;  but  acceptance  may  be  shown  by  long  public  use,  or  by 
acts  of  corporate  or  other  public  ofhcers,  recognizing  and  adopt- 
ing the  highway  as  such. —  Cooh  v.  Harris^  61  X.  Y.  448; 
"Washburn  on  Easements,  186 ;  Green  v.  Chelsea,  24  Pick.  71 ; 
Iinmlyration  Association  v.  Jones,  at  the  last  tej'm. 

A  dedication  can  properly  be  only  to  the  public  use.  A  pri- 
vate right  of  way  can  not  be  created  by  dedication. — Hall  v. 
McLeod,  2  Mete.  (Ky.)  98.  When  made  of  a  street  or  alley  in 
an  incorporated  town  or  city,  the  body  of  mayor  and  aldermen, 
or  other  corporate  authorities,  are  the  proper  parties  to  take 
charge  of  the  dedicated  property  ;  and  having  indicated  accep- 
tance, directly  or  impliedly,  are  e(5nsidered  as  holding  it  in  trust 
for  the  public. — 3  Sm.  Lead.  Cas.  (5  Am-er.  Ed.)  222. 

Such  acceptance  by  a  town  or  city  may  be  manifested,  among 
other  methods,  by  long  and  uninterrupted  use  by  the  public 
without  objection  ;  by  the  expenditure  of  corporate  money  or 
labor  in  repairs,  and  by  the  recognition  of  the  street  or  alley  in 
the  official  maps  of  the  municipality,  prepared  under  their  au- 
thority or  direction. — 2  Wait's  Act.  tfe  Def.  707 ;  Page  v. 
Weatherq/ield,  13  Yt.  429 ;  Beese  v.  Chicago,  38  111.  322. 

It  is,  however,  settled  la\y  in  this  State,  that  a  presumption 
of  dedication  will  not  arise  from  mere  user,  unaccompanied  by 
some  clear  and  unequivocal  act  evincing  the  owner's  intention, 
for  any  period  short  of  twenty  years. — Iloole  v.  Attorney 
General,  22  Ala.  190  ;  Immigration  Association  v.  Jones,  snjyra  ■ 
Hosser  v.  Bunn,  at  last  term. 

And  as  the  intention  to  dedicate  may  be  inferred  from  acts 
or  declarations  of  tlie  owner,  as  well  as  from  long  and  uninter- 
rnpted  acquiescence  in  user ;  so  it  may,  in  like  manner,  be  dis- 
proved, by  any  word  of  protest,  or  act  of  remonstrance,  on  the 
part  of  the  owner,  by  which  he  denies  or  forbids  the  right  of 
use  to  the  public. — Nichols  v.  Aylor,  7  Leigh  (Ya.),  565.  It 
has  been  held,  on  this  principle,  that  a  user  of  twenty  years  will 
not  raise  a  prescription,  where  it  appears  tliat  the  right  had  al- 
ways been  a  subject  of  contention — Smith  v.  Miller,  11  ^^^ray, 
148  ;  lAvett  v.  Wilson,  3  Bing.  115.  Where  the  recorded  deeds 
of  the  lands  or  lots,  adjacent  to  a  street  or  alley,  contain  recitals 
or  words  of  conveyance  which  repel  the  idea  of  a  dedication, 
this  is  always  a  very  strong  fact  to  rebut  the  presumption  aris- 
ing from  the  use  by  the  public. — Bowers  v.  Manuf.  Co:,  4 
Cush.  332.  So,  the  erection  of  a  gate,  or  other  obstruction,  across 
the  entrance,  rebuts  the  intention  to  dedicate  an  alley  as  a  pub- 
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lie  higliway. — Waslilnirn    on   Easements,   187;   Srott  v.  Sfofi', 
1  Sneed  (Tenn.),  088. 

The  mere  fact  that  the  owner  of  tlie  fee,  in  conveyino:  an  ad- 
joining tract  of  land  by  deed,  describe.*,  it  as  being  b(Min(U'd  by 
a  road  on  one  side,  is  not,  alone,  evidence  of  a  pnblic  dedication 
of  the  road. — //oole  v.  Attorney  Generdl,  22  Ala.  1 '.«<»:  hniitr- 
gratitm  Ai<^<>ciat'iim  v.  Jones,  xnjtra.  Of  conrse,  wliere  streets 
or  alleys  are  laid  out,  and  lots  are  sold  by  the  owner  of  the  soil, 
with  reference  to  the  })lan,  and  pnrdiases  made  on  the  faith  of 
the  act,  a  dedication  may  be  inferred,  though,  in  all  cases,  the 
intention  of  the  owner  is  open  to  ex])lanation.— AVashburn  on 
Easements,  188 ;  Lo( fan  import  v.  Dunn,  8  Ind,  378;  Child  v. 
ChapH'U,  9  N.    Y.  (5  Seld.)  240 ;  Hall  v.  MrLod.  2  Mete.  OS. 

Where  a  right  of  way.  or  other  easement,  is  claimed  by  pri- 
vate ])ersons,  upon  the  princijile  of  ])rescription.  the  user 
and  enjoyment,  as  is  universally  held,  must  have  been  ^'af/rerse 
to  the  owner  of  the  estate  fi'om  which  the  easement  is  claimed, 
under  a  oJaim  of  r'ujld,  e.rrJ'isive,  rontin  uonx^  and  iin  interi'nj)tedr 
and  with  the  actual  or  presumed  knowledge  of  such  owner. — 2 
Wait's  Act.  (.V  Def.  p]).  OSa,  f;<»8  ;  (Hv',n  v.  Bvrneft.  17  AVend. 
(K  Y.)  504:  Trar//  v.  Atherton,  80  Yt.  514. 

If  the  user  is  mei'cly  permissive,  as  existing  by  the  tc>leration 
of  the  owner,  and  in  subordination  to  or  recognition  of  an  im- 
plied lieenxe  from  him,  the  right  will  not  mature  into  a  title  by 
prescription,  but  is  revocable  at  pleasure. —  BaeliehJer  r.  II  ^/ /^v- 
>V/r/,  8  Oush.  248  ;  Wnilhis  r.  /V^-y!-,  18  ^^  11.800:  Polly  v. 
MeColl  87  Ala.  2!K 

The  ai)p]ication  of  these  ]u-inciples  j^-oves  fatal  to  the  com- 
plainant's claim  in  this  case.  We  fullv  concur  in  the  o|>ini(»n 
of  the  chancellor,  that  the  evidence  shows  that  the  alley  in  con- 
troverey,  described  as  lying  betweeii  the  store  houses  of  the  ap- 
pellee, Sullivan,  aiul  James  I.  Donegan,  in  the  city  of  Ilunts- 
ville,  was  never  dedicated  to  the  pul)lic  use,  but  that  it  is  the 
private  ]>roperty  of  the  adjacent  proprietors.  And  it  is  still 
clearer  from  the  evidence,  that  the  comj)lainant.  Stct'le.  shows 
no  right  in  himself,  or  those  under  whom  he  holds  title,  exct-pt 
a  ])ermissive  right  of  way.  in  the  nature (»f  a  mere  license.  The 
muniments  of  title  held  by  Sidlivan  and  Donegan.  running 
back  for  over  sixty  years,  rebut  the  idea  of  dedication,  by  re- 
peated and  continuous  claims  of  ju'ivate  ownership  in  their  ven- 
dors, and  those  under  whom  they  claim.  The  smie  infei'ence  is 
corroborated  by  the  contention  I»et\veen  these  adjacent  proprie- 
toi"S.  which  was  submitti'd  to  arbitration,  and  settled  by  an 
award  declaring  the  respective  rights  of  the  ])arties. 

The  alleged  claim  on  the  part  of  the  city  of  lluntsville  is  en- 
tirely unsustaine<l  by  the  testimony,  and  aj»])ears  to  have  been 
abandoned  by  the  corporate  authorities  on  investigation. 
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The  decree  of  the  chancellor  dismissing  the  bill  is  in  full  har- 
mony with  the  above  principles  which  we  have  discussed,  and, 
being  supported  by  the  evidence,  is  affirmed. 


Dunham  i\  31illious. 

£ill  in  Eqidty  for  Foreclosure  of  Mortgage  j  Cross-Bill  for 
Rescission  of  Contract. 

1.  What  are  personal  assets  in  equity. — A  deVjt  for  moneys  loaned  by 
an  administrator,  under  powers  conferred  by  the  will  of  the  decedent,  se- 
cured by  mortgage  on  real  estate,  is  in  equity  regarded  as  personal  assets, 
whether  arising  from  the  sale  of  property  ordered  to  be  sold,  or  from  the 
invested  products  and  profits  of  lands. 

2.  Administrator  as  testamentary  trustee  ;  contract  in  reference  to  trust 
property  for  benefit  of  his  wife,  in  violation  of  trust. — An  administrator 
with  the  will  annexed,  having  married  one  of  the  testator's  two  daugh- 
ters, and  being  charged  by  the  will  with  the  duly  of  investing  and  pre- 
serving trust  funds,  the  income  and  profits  of  which  were  to  be  paid 
annually  to  the  two  daughters,  to  the  exclusion  of  all  right  on  the 
part  of  their  respective  husbands,  with  remainders  to  their  children,  and 
to  the  next  of  kin  in  default  of  children,  can  not  enter  into  any  valid 

•  contract,  by  which  the  title  to  lands,  mortgaged  to  secure  a  debt  due  to 
the  trust  estate,  can  be  purchased  and  held  for  the  1)enefit  of  his  wife,  in 
violation  of  the  terms  of  the  trust. 

3.  Same  ;  when  guardian  and  uard  irill  he  held  chargeable  ivith  notice  of 
such  violation  of  trust. — In  such  case,  if  it  appears  that  the  mortgage  also 
secured  another  debt,  due  to  an  infant  for  money  loaned  by  her  guardian, 
which  was  also  embraced  in  the  decree  of  foreclosure ;  the  decree  being 
entered  satisfied,  pursuant  to  an  agreement  between  the  administrator 
and  the  guardian,  though  no  money,  was  in  fact  paid ;  a  part  of  the  debt 
due  to  the  ward  being  settled  as  cash,  the  guardian  charging  himself  with 
the  amount,  and  taking  a  mortgage  on  the  lands  for  the  residue  from  the 
nominal  purchaser,  who  held  for  the  benefit  of  the  administrator's  wife ; 
the  guardian  and  ward  being  chargeable  with  notice  of  the  breach  of 
trust  and  misapplication  of  the  trust  funds,  a  court  of  equity  will  not,  at 
the  suit  of  the  ward,  enforce  the  mortgage  given  to  secure  the  balance  of 
her  debt,  to  the  detriment  of  the  contingent  remainder-men. 

4.  Same;  extent  of  relief  in  such  case. — The  decree  of  foreclosure 
having  been  regularly  made,  the  sale  under  it  j)roperly  conducted,  re- 
ported to  the  court,  and  confirmed  ;  deeds  executeff  under  the  order  of 
the  court,  and  the  decree  entered  satisfied  ;  and  the  mortgagor  not  hav- 
ing participated  in  the  breach  of  trust  committed  by  the  administrator 
and  the  guardian,  who  were  the  legal  representatives  of  the  secured 
debts;  although  the. lands  will  be  held  chargeal)le  with  the  trust  funds 
thus  misapplied,  at  the  election  of  the  beneficiaries  in  remainder,  the 
sale  under  the  decree  will  not  be  set  aside,  nor  the  mortgagor's  rights  un- 
der it  in  any  way  disturVjed. 

5.  Same  ;  rights  of  remaind^'r-men,  and  who  may  represent  tJiern. — The 
beneficiaries  in  remainder,  in  such  case,  "may  elect  to  disclaim  as  to 
the  lands,  and  hold  the  trustee  and  his  sureties  liable  for  the  sum  of  the 

Vol.  lxx. 
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assets  thus  converted  and  mi9ai)pHed  by  him  ;  and  since  the  rt^mainder- 
nien  can  not  now  be  known,  and  may  not  be  in  chki',  the  trustee  [that  is, 
the  succeeding  administrator]  is  tlie  proper  and  only  partv  to  htok  after 
their  interetjts,  and  to  preserve  the  corptis  of  the  fun<l,  to  l)e  turned  over 
to  them  when  they  are  ascertained." 

6.  Same  ;  etftojtprl  (H/airiKt  irife,  and  relief  to  vard. — As  to  the  life- 
estate  of  the  administrator's  wife  in  the  original  debt  secured  by  the 
mortgage,  the  arrangement  being  made  for  her  benefit,  and  she  being 
cognizant  of  the  breach  of  trust,  she  is  estopped  from  setting  it  up,  as 
against  the  infant,  in  avoidance  of  the  mortgage  given  to  secure  the  resi- 
due of  her  debt. 

7.  Protect iijii  accorded  totrni^t  extate  in  remainder,  in  absence  of  plead- 
iny.'<  or  parties. — The  record  in  this  case  disclosing  a  breach  of  trust  and 
misapplication  of  trust  funds,  by  and  between  parties  who  are  asserting 
adverse  claims  tothe  property,  growing  out  of  such  brea(;h  (jf  trust,  while 
the  property  is  chargeable,  at  the  election  of  the  Ijeneficiaries  in  remain- 
der, with  the  trust  funds  so  misai>i)lied,  and  they  are  not  before  the 
court,  nor  even  known  ;  the  court  "will  not  exert  its  powers  in  such  a 
service,"  until  the  tru-^ts  are  i)roperly  cared  for  and  secured. 

AiM'KAt.  from  the  Cliaiicerv  Court  of  Dallas. 

Heard  before  the  TIoti.  Charles  Tiknkk. 

The  original  hill  in  this  ease  was  tiled  on  the  2d  January, 
1878,  hy  Mrs.  Ann  E.  Millions,  the  wife  of  James  F.  ^Millions, 
against  Mrs.  Sallie  Blaekwell;  and  sou<rht  to  foreclose  a  mort- 
gage on  a  tract  of  land,  which  was  described  therein  as  "being 
the  lands  of  (George  T.  Davis,  mortgaged  to  Robert  S.  Hatcher, 
guardian,  J.  AV.  Olds  and  others,  and  sold  l)y  the  register  in 
chancery  under  the  decree  in  tlie  cause  of  Stephen  Croom,  ad- 
ministrator of  the  estate  of  J.  W.  Olds,  against  Geo.  T.  Davis 
and  others.''  The  mortgage,  a  copy  of  which  was  set  out  in 
the  bill,  was  dated  March  22d,  1^72,  and  was  given  to  secure 
the  })ayment  of  two  ])romissory  notes,  each  for  s2, 372. 82,  dated 
March  22(1,  1872,  and  ]>ayable  on  the  1st  January,  1872,  and 
1873,  respectively  ;  signed  by  ^[rs.  Blackwell.  and  payable  to 
the  complainant,  who  was  then-  unmarried,  and  under  twenty- 
one  years  of  age.  The  notes  were  made  exhibits  to  the  bill ; 
and  it  was  alleged  that  they  were  unpaid,  that  they  accrued  to 
the  complainant  before  her  marriage,  and  that  they  belonged  to 
the  corjitiK  of  her  statutory  estate.  The  circumstances  under 
which  this  mortgage  was  executed  are  fully  stated  in  the  <tpin- 
ion  of  the  court,  and  it  is  unnecessary  to  repeat  them  here. 
Mrs.  Hlackwell,  in  her  answer  to  the  bill,  stated  these  facts; 
admittini;  the  execution  of  the  notes  and  mortj^ajie,  but  denv- 
ing  that  she  had  any  real  interest  in  the  subject-matter  of  the 
suit;  and  she  insisted  that  Mrs.  Willie  P.  Duidiam,  as  the  ad- 
ministratrix th'  fion/'s  non  of  the  estate  of  W.  P.  Dunham,  de- 
ceased, and  Airs.  Texana  AVeeden,  the  wife  of  Henry  \ .  AVee- 
den,  should  be  brought  in,  as  the  real  parties  in  interest,  aiid 
should  be  re(|uired  to  litigate  with  the  complainant  their  re- 
spective rights  in  and  to  the  lands  conveyed   by  the  mortgage, 
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growing  out  of  the  transactions  in  which  the  mortgage  origin- 
ated. 

In  April,  1868,  Mrs.  WilHe  P.  Dunliam,  as  the  administra- 
trix de  honis  nan  of  the  estate  of  said  W.  P.  Dunham,  de- 
ceased, tiled  her  petition,  asking  to  be  made  a  party  defendant 
to  the  bill,  in  order  that  she  might  file  an  answer  and  cross-bill, 
as  necessary  to  protect  the  mterests  of  her  intestate's  estate; 
and  her  petition  being  allowed,  she  filed  an  answer  and  cross- 
bill, stating  the  facts  connected  with  the  transaction,  of  which 
the  giving  of  said  notes  and  mortgage  formed  a  part ;  and  in- 
sisting that  the  entire  transaction,  as  arranged  and  consumma- 
ted between  H.  V.  Weeden,  who  was  then  the  administrator 
of  said  AV.  P.  Dunham's  estate,  and  the  complainant's  guardian, 
was  a  violation  of  trust  and  duty  on  the  part  of  said  AVeeden, 
in  which  complainant  and  her  guardian  participated  with  full 
knowledge.  The  complainant  in  the  original  bill  and  Mrs. 
Blackwell  were  made  defendants  to  the  cros5-bill,  which  prayed 
relief  as  follows:  "That  the  said  sale  made  on  the  21st  Xo- 
vember,  1871  [the  sale  at  which  Mrs.  Blackwell  became  or  was 
declared  the  purchaser  of  the  lands  afterwards  conveyed  l)ythe 
mortgage  sought  to  be  foreclosed],  may  be  set  aside  as  to  the 
parties  to  this  snit ;  that  the  deed  and  mortgage,  and  receipts  of 
satisfaction  of  said  decree,  under  which  said  sale  was  made, 
may,  as  to  them,  be  annulled  and  held  for  naught;  that  an  ac- 
count may  be  taken  of  the  amounts  due  oratrix  on  said  decree  and 
from  said  Ann  E.  Milhous  for  said  s-i,000  paid  her  as  afore- 
said ;  that  said  last-named  amount  may  be  declared  and  de- 
creed a  lien  on  said  lands,  and  be  first  paid  out  of  the  pro- 
ceeds of  a  re-sale  thereof;  that  said  lands  be  sold,  and,  after 
paying  said  §2,000  and  interest,  that  the  residue  be  applied,  ^>/'o 
rata^  to  the  payment  of  said  two  decrees  originally  in  favor  of 
said  H.  V.  AVeeden,  as  administrator  of  said  Dunham,  and  of 
said  F.  L.  Milhous  as  guardian  of  said  Ann  E.  Millhous;  or 
that  the  lands  be  sold  to  satisfy  the  lien  of  oratrix  as  above  set 
forth." 

An  amendment  of  the  cross-bill  was  afterwards  filed,  alleg- 
ing that  Mrs.  AVillie  P.  Dunham,  the  complainant  therein,  in 
assigning  to  Mrs.  Blackwell  and  J.  D.  Hill  her  interest  in  tlie 
two  debts  secured  by  the  mortgages  of  Davis  and  S.  M.  Hill, 
acted  under  the  compulsion  of  her  husband,  R.  S.  Philpot, 
from  whom  she  afterwards  obtained  a  divorce. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  cross-bill,  and  rendered  a  decree  foreclosing  the 
mortgage,  as  prayed  in  the  original  bill.  From  this  decree  an 
appeal  was  sued  out  by  Mrs.  Blackwell,  and  by  Mrs.  AY.  P. 
Dunham  as  administratrix,  and  each  here  assigns  errors ;  Mrs. 
Blackwell  assigning  the  decree  on  the  original  bill ;  and  Mrs. 
Vol.  lxx. 


1881.]  OF  ALABAMA.  599 

[Dunham  v.  MilhouH.] 

Dunham,  the  deciee  dismissing  her  cross-bill,  and  the  decree  on 
the  original  hill. 

PE'nrs,  Dawson  6c  Tii-lman,  and  Lai'slky  ct  Nki.so^t,  for 
appellants. 

Brooks  &  Roy,  contra. 

STONE,  J. — An  effort  is  made  in  this  case.  l)_v  pleadings  and 
proof,  to  show — Jirst,  that  Mrs.  Sallie  Blackwell  was  induced  by 
false  representations  and  assurances  to  enter  into  the  purchase 
of  the  Davis  plantation,  and  that  therefore  she  should  not  be 
bound  by  it;  and,  second,  that  Willie  P.  Dunham,  complainant 
in  the  cross-bill,  was  coerced  by  duress  on  the  ])art  of  her  hus- 
band, Phil})ot,  to  convey  her  interest  in  the  Hill  debt  and  mort- 
gage, and  in  the  Davis  debt  and  mortgage.  Leaving  out  of 
view  the  sufHciency  of  the  pleadings  as  to  these  matters  of  de- 
fense, we  think  the  evidence  fails  to  sustain  either  of  them. 
We  therefore  dismiss  these  two  subjects,  without  further  com- 
ment. It  results,  tliat  in  the  discussion  of  the  (juestions  raised 
by  this  record,  we  will  treat  Willie  P.  Dunham  as  having  no 
interest  in  either  the  Hill  or  Davis  debts,  which,  although  se- 
cured by  mortgages  on  lands,  were,  at  the  time  of  her  transfers, 
onlv  personal  assets,  as  viewed  by  a  court  of  e<|uity. 

Counsel  do  not  differ  in  the  construction  of  AVilliam  P. 
Dunham's  will,  the  original  source  of  title  under  which  Mrs. 
Weeden  and  Mrs.  [Philj)ot]  Dunham  claim,  and  derive  all  the 
title  they  ever  held.  Mrs.  Sallie  Biackwell,  widow  of  AVm.  P. 
Dunham,  the  testator,  dissented  from  the  provisions  c»f  the 
will  made  in  her  favor,  and  took  the  share  of  the  estate  secured 
to  her  by  the  statutes.  She,  therefore,  had  no  interest  in  the 
property  in  controversy,  derived  from  the  will  of  her  husband. 
The  clauses  of  Mr.  Dunham's  will  affecting  the  present  suit 
are  as  follows:  "It  is  further  my  will  and  desire,  tiiat  my 
plantation  be  kept  up.  and  my  negroes  kept  together  and 
worked  thereon,  with  all  necessary  stock,  implements  and  uten- 
sils for  that  purpose,  until  such  time  as  my  chil<lren  become  of 
age,  or  until  a  division  may,  from  some  other  cause,  become 
indispensable  and  necessary.""  He  then  directed,  that  the  in- 
come and  profits  l)e  divided  into  three  parts;  but  the  widow's 
dissent  from  the  will  made  it  necessary  to  divide  them  into 
only  two  parts,  there  i)eing  but  two  children.  The  will  then 
makes  the  following  provision  f<u'  each  of  the  daughters:  "I 
further  give  and  beijueath  to  my  said  executors  or  executor, 
administrator  or  administrators,  and  tlieir  successors  in  the 
trusts  hereinafter  created,  one  other  third''  [half  of  all  that 
was  left,  after  separating  the  widow's  share]  "part  of  my  whole 
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estate  and  property,  both  real  and  personal,  which  there  may 
be  at  the  time  of  the  division  of  my  estate;  to  have  and  to 
hold  the  same  in  trust,  to  and  for  the  sole  and  exclusive  use, 
benefit  and  behoof  of  my  daughter"  [Texana  and  Willie  C. 
each]  "absolutely,  free  and  discharged  from  the  debts,  con- 
tracts, liabilities,  or  control  of  any  future  husband  she  may 
have ;  the  rents,  profits  and  issues  of  said  estate,  as  well  as  the 
body,  or  principal  thereof,  to  be  entirely  exempt  and  free  from 
the  debts,  engagements,  contracts  or  control  of  such  husband ; 
and  I  further  will  and  require,  that  the  profits  and  proceeds  of 
said  estate  and  property  be  paid  by  sucli  trustee  to  my  said 
daughter  only^  during  her  natural  life,  and  to  no  other  person ; 
and  that  said  trustee  retain  the  possession,  custody  and  control 
of  the  property  and  estate  aforesaid,  during  the  coverture  of 
my  daughter,  paying  over  and  accounting  to  and  with  my  said 
daughter,  if  she  be  then  of  age,  or  married,  the  profits  and 
proceeds  of  said  property  annually,  as  if  she  was  a  fenirne  sole. 
And  at  and  upon  the  death  of  my  said  daughter,  the  aforesaid 
property  and  estate,  and  the  natural  increase  thereof,  and  the 
profits  and  proceeds  thereof  which  may  have  accumulated,  or 
may  have  been  invested  by  said  trustees,  as  well  as  all  balances 
or  arrearages  which  may  be  in  the  hands  of  such  trustees,  shall 
go  to  and  belong  to  the  child  or  children  of  my  said  daughter 
which  there  may  be,  in  such  shares  or  portions  to  said  children 
as  my  said  daughter  may,  by  deed  in  writing,  or  by  her  will 
appoint ;  and  in  default  of  such  appointment,  then  to  such 
child  or  children  in  equal  parts  or  shares ;  and  in  default  of 
any  child  or  children  her  surviving,  then  to  the  next  of  kin  of 
my  said  daughter.  And  the  profits  and  proceeds  to  be  derived 
from  my  plantation,  and  which  I  have  hereinafter  directed  to 
be  vested  in  stocks,  or  loaned  upon  bond  and  mortgage,  shall 
be  held,  and  said  proceeds  or  said  investments  when  made, 
upon  precisely  the  same  trusts,  limitations  and  conditions,  as 
herein  declared  of  and  concerning  the  estate  hereinbefore  first 
mentioned." 

The  will  had  previously  provided,  that  '•  the  one-third  part 
of  said. profits  and  proceeds"  [of  the  plantation]  "which  is  to 
go  to  my  two  daughters  respectively,  shall,  during  their  minor- 
ity, after  providing  for  the  expenses  of  their  maintenance  and 
education,  be  by  my  said  executors  vested  for  their  sole  and 
exclusive  use  and  benefit  as  their  separate  estate,  not  subject 
or  liable  to  the  debts,  contracts,  or  control  of  any  husband  they 
or  either  may  hereafter  have"  (upon  such  trusts  and  conditions 
as  will  be  hereinafter  more  particularly  mentioned),  "  in  good 
stocks,  or  lent  and  secured  amply  by  good  bond  and  mortgage; 
said  stocks  or  said  bonds  to  draw  interest  annually  or  oftener, 
and  said  interest  to  be  collected  as  it  falls  due,"  The  Tth  item 
Vol.  lxx. 
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of  tlie  will  is  as  follows :  "  The  powtn-s  herein  conferred  on  my 
executors,  shall  and  may  be  exercised  l)v  any  such  of  my  ex- 
ecutors as  may  ({ualify  and  be  then  actiiifr :  and  in  the  event 
that,  from  death,  resiijnation,  failure  to  (jualify,  or  other  cause, 
an  administrator  or  administrators  be  appointed  and  (jualify, 
then  such  administrator  or  administrators  shall  exercise  and 
have  the  same  power  as  is  herein  given  to  my  said  executors." 
9th:  "I  further  will  and  direct,  that  at  any  time  hereafter, 
when  it  may  be  necessary  to  appoint  any  trustee  or  trustees  for 
my  said  wife  or  my  said  daughters,  in  respect  of  any  of  the 
proj)erty  herein  conveyed,  or  held  or  to  be  held  under  the  trusts 
herein  created,  my  said  wife  or  my  said  daughters  respectively, 
each  for  herself,  may  appoint,  by  instrument  or  deed  in  writing 
to  be  by  her  signed,  such  trustee,  as  often  and  whenever  it 
may  be  necessary  to  do  so;  and  such  appointment  shall  in  all 
respects  be  as  effectual  and  valid,  as  if  made  l)y  any  court  of 
chancery  or  other  court."  Item  12:  "Until  such  time  as  the 
situation  of  my  estate  will  justify  the  annual  division  of  the 
net  proceeds  of  my  plantation,  as  has  already  been  directed,  it 
is  my  will  that  my  executors  provide  for  the  support  of  my 
family,  out  of  the  proceeds  of  the  plantation,  or  such  other 
means  as  may  be  more  proper  and  judicious  in  reference  to 
the  interest  of  my  estate  and  my  wishes  in  regard  thei'eto.  as 
already  expressed." 

The  will  also  contains  an  express  power  to  the  executor,  and 
to  his  successors  in  the  trust,  to  sell  a  tract  of  land  and  certain 
personal  property.  There  were,  therefore,  three  sources  from 
which  the  executor  could  come  into  the  possession  of  money 
assets:  the  dues  to  the  estate  at  the  death  of  the  testator,  the 
sale  of  the  lands  and  personal  proi>erty  ordered  to  be  sold,  and 
the  surplus  of  income  and  profits  of  the  plantation,  over  and 
above  the  sum  needed  for  the  maintenance  and  education  of 
the  two  infant  legatees. 

In  1809,  Henry  V.  Weeden  had  become  administrator  dc 
hfmifi  non  with  the  will  annexed  of  the  estate  of  said  William 
P.  Duidiam,  the  testator,  and  thereby  succeeded  to  the  jiowers 
and  trusts  conferred  by  said  Dunhanrs  will  on  his  executrix 
and  her  successors.  11.  ('.  Hatcher  had  previously  been  ad- 
ministrator, and  had  resigned  the  trust.  During  the  adminis- 
tration  of  Hatcher,  a  debt  had  accrued  to  him  as  such  admin- 
istrator from  one  Samuel  ^[.  Hill,  for  money  lent.  This  debt 
was  sixteen  or  eighteen  thousand  dollars,  and  was  secured  by  a 
mortgage  on  more  than  two  thousand  acres  of  land.  Another 
de])t  had  accrued  to  him  in  the  same  capacity,  also  for  nmney 
lent,  to  one  Davis,  on  which  there  was  then  due  between  three 
and  four  thousand  dollars.  This  debt  was  also  secured  by 
mortjjajje,  made  bv  Davis,  the   borrower,  on  a  tract  of  more 
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than  one  thousand  acres  of  land,  and  some  personal  property 
of  small  value.  Davis'  mortgage  also  embraced  and  secured, 
by  a  conveyance  of  the  same  property,  a  debt  of  over  six 
thousand  dollars  to  one  Milhous,  as  guardian  of  Ann  E.  Mil- 
hous, then  about  sixteen  years  old,  the  complainant  in  the 
original  bill  in  this  cause.  The  mortgage  given  to  secure  the 
Dunham  debt  and  the  Milhous  debt  was  foreclosed  by  a  decree 
of  the  Chancery  Court,  and  the  property  brought  to  sale  while 
AVeedeu  was  acting  as  administrator  of  the  Dunham  estate. 

Before  the  decree  of  sale  mentioned  above  was  rendered, 
Willie  P.  Dunham,  then  known  as  Mrs.  Philpot,  had  sold  and 
conveyed  her  interest  in  the  Davis  claim  and  mortgage  to  her 
mother,  Mrs.  Blackwell,  who  purchased  for,  and  with  the 
money  of  Mrs.  Texana  Weedeu,  wife  of  H.  V.  Weeden,  the 
administrator.  Mrs.  Philpot  had  also  sold  and  conveyed  her 
interest  in  the  claim  and  mortgage  of  Samuel  M.  Hill,  to  J.  D. 
Hill;  and  the  latter  had  come  to  a  settlement  with  H.  Y. 
AYeeden  of  the  one  half  of  the  debt  claimed  by  Mrs.  Texana 
Weeden,  and,  in  liquidation  of  the  said  half  of  Sam'l  M.  Hill's 
debt,  said  J.  D.  Hill  had  executed  his  three  notes,  payable  to 
Weeden  as  such  administrator,  for  the  gross  sum  of  eight 
thousand  dollars,  secured  by  mortgage  on  the  same  lands,  for- 
merly conveyed  in  mortgage  by  Samuel  M.  Hill.  The  first  of 
these  notes  for  §;2,666.06  matured  in  January,  1872.  In  the 
fall  of  1871,  the  Davis  lands  were  sold  by  the  register,  under 
the  decree  of  foreclosure,  and  were  bid  off  by  Weeden  in  the 
name  of  Mrs.  Sallie  Blackwell,  his  mother-in-law,  at  the  sum 
of  the  two  decrees — the  Milhous  and  Dunham  decrees — less  a 
small  sum  realized  from  the  personal  property,  also  sold  under 
the  decree.  The  purchase  was  intended  for  the  benefit,  and  in 
the  interest  of  Texana,  wife  of  said  H.  Y.  Weeden,  but  was 
put  in  the  name  of  Mrs.  Blackwell,  for  reasons  presently  stated. 

Before  the  sale  was  made,  there  was  a  negotiation  and  agree- 
ment between  Weeden,  administrator  of  Dunham,  and  Mil- 
lions, guardian  of  Ann  E.  Millions,  as  to  the  payment  of  the 
share  of  the  purchase-money  which  would  be  due  to  Miss  Mil- 
hous. Weeden  desired  to  make  the  purchase  in  the  name  of 
his  wife,  Texana  Weeden ;  but,  inasmuch  as  she  was  a  married 
woman,  incapable  of  making  a  binding  personal  contract,  Mil- 
hous objected  to  having  the  purchase  made  in  her  name. 
When  tlie  sale  was  made,  Weeden  became  the  highest  bidder, 
at  the  price  of  about  ten  thousand  dollars ;  and  at  his  instance, 
Mrs.  Sallie  Blackwell,  his  wife's  mother,  was  set  down  as  the 
purchaser.  The  jire-arrangement  between  Weeden  and  Mil- 
lions was,  that  if  Weeden  became  the  purchaser  in  the  name 
of  Mrs.  Blackwell,  two  thousand  dollars  of  the  share  of  the 
purchase-money  that  would  be  due  to  Miss  Milhous  was  to  be 
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p^id  in  (tasli,  and  tlie  balance  secured  to  Miss  Millions  by  note 
or  notes,  and  mortgage  on  the  lands  purchased.  This  purchase, 
though  made  in  the  name  of  Mrs.  Blackwell.  was,  as  we  have 
said,  made  for  the  benefit  of  Mrs.  Texana  Weeden ;  and  the 
expectation  and  intention  were,  that  the  moneys  to  be  paid  to 
Miss  Millions  for  her  share,  were  to  be  raised  from  the  pi-odnets 
of  the  plantation  purchased,  and  from  Mrs.  Weeden's  share  in 
the  Duidiam  estate;  notably,  from  her  interest  in  the  Hill 
claim  and  mortgage.  Papers  were  drawn  and  prepared  to  se- 
cure the  title  of  the  lands  to  Mrs.  Weeden,  when  she  and  her 
husband  perfected   the  payment  of  Miss  Millions'  share  of  the 

Surchase-money.     The   two  thousand   dollars  cash   to  be  paid 
[iss  Milhous,  were  expected  to  be  raised  from  the  J.  I).  Hill 
indebtedness  described  above. 

Mrs.  Blackwell  had  not  authorized  Mr,  AVeoden  to  have  her 
set  down  as  the  ])urchaser,  and  she  hesitated  about  closing  the 
contract.  Mrs.  Weeden  thought  the  lands  were  purchased  at 
too  high  a  figure,  and  was  herself  reluctant  to  consummate  the 
purchase.  We  do  not,  however,  think  this  atfects  the  merits 
of  the  controversy ;  for  the  trade  was  afterwards  carried  into 
effect,  and  closed  by  writings,  pursuant  to  the  terms  of  the 
purchase.  We  think  we  do  full  justice  to  the  testimony  in  tlie 
record,  when  we  hold,  as  we  do,  that,  although  Mi's.  Blackwell 
and  Mrs.  AVeeden  entei'ed  hesitatingly  into  the  purchase,  they 
yielded  their  objections,  and  consented  to  its  comi)letion.  The 
exact  form  in  which  the  trade  was  finally  closed  is  as  follows: 
AVeeden  did  not  have  the  two  thousand  dollars  he  had  agreed 
to  pay  in  cash  for  Miss  Milhous,  and  J.  I).  II ill,  on  wh<im  he 
relied,  was  unable  to  j)ay  it.  Hill  was  a  planter,  and  Millions, 
the  guardian,  was  his  commission-merchant.  It  wa.-^  tliei'i'U])(>n 
agreed  between  Hill,  Milhous  and  Weeden,  that  a  credit  of 
two  thousand  dollars  should  be  entered  on  11111*.-  note  to 
AVeeden,  administrator,  past  due;  that  Millions  would  debit 
Hill  with  this  suju,  as  for  an  advance  made  to  him,  and  that 
Mil!  ous  would  charge  himself  therefor  in  his  account  as  guar- 
dian for  Miss  Milhous.  This  was  carried  into  effect,  witli  the 
full  knowledge  on  the  part  of  ^lillious  of  the  stnirce  fiom 
which  the  two  thousand  d(»llars  came.  ]\IiIlious,  in  his  subse- 
quent settlement  with  his  ward,  accounted  to  her  for  this  two 
thousand  dollars  so  received.  Thereupon,  Mrs.  Blackwell  exe- 
cuted her  nofes,  and  mortgage  on  the  lands  so  purchased,  for 
the  balance  due  Miss  Milhous.  The  decrees  of  foreclosure  in 
the  suit  against  Davis  were  then  entered  satisfied;  Weeden,  as 
administrator,  entering  satisfaction  of  the  decree  in  favor  of 
the  Dunham  estate.  The  register  rei)orte<l  to  the  court  the 
sale,  its  terms,  and  that  they  had  been  complied  with  ;  the  sale 
was  confirmed,  and  title  ordered  to  l)e  made  to  Mrs.  Blackwell^ 
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which  was  accordingly  done.  The  present  bill  was  filed  to 
foreclose  the  mortgage  given  l)y  Mrs.  Blackwell,  to  secure  the 
money  due  to  Miss  Milhous. 

As  we  hav^e  said,  both  the  claims  on  Hill  and  on  Davis  were, 
in  equity,  personal  propert}^  altliough  secured  by  mortgage  on 
lands.  Thej  must  have  been  derived  from  the  invested  pro- 
ducts and  profits  of  the  plantation,  or  from  the  sa:le  of  the  lands 
and  personal  property  directed  by  the  will  to  be  sold.  Whether 
from  the  one  source  or  the  other,  they  were  but  personal  assets. 
Toomer  v.  Randolph,  60  Ala.  356;  1  Jones  on  Mortg.  §  700; 
2  Story's  Equit}',  §  1212.  So,  come  from  what  source  it  may, 
both  the  Hill  claim  and  the  Da\ns  claim  were  personal  assets  of 
the  estate  of  William  P.  Dunham,  under  the  control,  and 
properly  under  the  control,  of  Weeden,  the  then  administrator, 
and  charged  with  the  trusts  imposed  upon  them  by  the  pro- 
visions of  the  will.  The  will  declares,  that  the  income  and 
profits  of  the  property  should  be  for  the  sole  and  exclusive  use 
of  the  daughters  during  their  lives,  with  a  valid  remainder 
over,  of  both  the  corpus  and  the  invested   income  and  profits. 

The  money  and  assets  employed  by  Weeden  in  the  purchase 
of  the  Davis  plantation — namely,  the  two  thousand  dollars 
raised  on  the  Hill  debt,  and  that  portion  of  the  Davis  mortgage 
debt  due  to  the  Dunham  estate — being  part  of  the  trust  estate 
created  by  the  will  of  W.  P.  Dunham,  Weeden,  the  adminis- 
trator and  trustee,  was  charged  with  the  execution  and  preser- 
vation of  the  trust ;  first,  tiiat  Texana  and  Willie  P.  should 
enjoy  the  income  and  profits  during  their  lives,  and.  at  their 
several  deaths,  the  remaindei'-men  under  the  will  should  receive 
and  enjoy  the  corpus  and  vested  profits,  without  abatement  or 
diminution.  Milhous,  the  guardian,  knew  of  the  trust — knew 
of  the  abuse  that  was  being  made  of  it — and  neither  he  nor 
his  ward  was  a  hona  fide  purchaser,  in  that  sense  which  will 
protect  it  in  their  hands.  They  must  be  charged  with  notice; 
and  this  constitutes  the  land  a  trust  fund,  no  matter  into  whose 
hands  the  title  may  have  thus  passed.  Mrs.  Blackwell  did  not 
purchase  for  herself,  but  for  her  daughter,  Mrs.  AVeeden.  The 
latter  is  not  a  purchaser  without  notice. — Preston  v.  McMillan, 
58  Ala.  84;  2  Story's  Equity,  ^  1211 ;  Lanier  v.  3foore,  at  the 
present  term  ;  Shorter  v.  Frazer,  64  Ala.  74. 

It  is  contended  for  appellee  —defendant  in  Mrs.  Dunham's 
cross-bill — that  the  relief  prayed  in  the  cross-bill  can  not  be 
obtained,  because  one  prayer  of  that  Ifill  is,  that  the  sale  of  the 
Davis  land  be  set  aside ;  and  this  can  not  be  done,  without 
making  Davis  a  party.  The  effect  of  that  relief,  if  granted, 
would  be,  to  revive  the  debts  of  Davis,  now  entered  satisfied, 
and  leave  the  lands  as  a  security  in  eqiiity  for  those  debts. 
This  could  not  be  done,  without  having  Davis  before  the  court 
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as  a  party.  But  we  do  not  understand  this  to  be  the  only,  or 
even  proper  relief,  under  the  circunistance.s.  So  far  as  we  can 
perceive,  tlie  sale  was  regularly  and  pro|)erly  made,  under  de- 
crees properly  rendered.  The  lands  were  bid  off  at  the  sum  of 
the  decrees ;  the  decrees  entered  satisfied  by  the  complainants 
therein  respectively;  the  sale  rej)orted  and  confirmed;  the 
purchase-money  reported  paid ;  title  ordered  to  l)e  made,  and 
actually  made,  pursuant  to  the  terms  and  conditions  of  sale. 
This  devested  title  out  of  Davis,  and  satisfied  his  debts.  No 
fault,  or  breach  of  trust,  was  imputable  to  him.  The  fault  and 
breach  of  trust  were  the  acts  of  Weeden,  of  which  Milhous 
had  knowledge,  and  in  which  he  participated.  This  did  not 
revive  the  debts,  nor  relieve  tlie  lands  of  the  trust,  unles.s  -the 
beneficiaries  elect  to  disclaim  as  to  the  lands,  and  proceed 
against  the  trustee  and  his  sureties  for  the  sum  of  the  assets 
thus  converted  and  misapplied  by  him.  And,  as  the  remainder- 
men can  not  nowl»e  known,  and  may  not  be  in  es-se,  the  trustee 
is  the  proper  and  only  party  to  look  after  their  interests,  and 
to  preserve  the  corpus  of  the  fund,  to  be  turned  over  to  thena 
when  they  aie  ascertained. 

What  of  the  life-estate  or  interest  of  the  two  daughters, 
Texana  and  Willie  P.,  in  the  debt  secui-ed  l)y  the  Davis  lands, 
and,  incidentally,  in  the  two  thousand  dollars  of  the  Hill  debt, 
used  in  the  purchase  of  the  Davis  lands:'  We  have  seen  that 
Mrs.  Dunham,  the  complainant  in  the  cross-bill,  had  sold  and 
conveyed  her  interest  in  these  claims,  and  therefore  she  can 
assert  no  personal  interest  in  them.  Mrs.  Weeden  knew  of  the 
application  of  these  trust  funds  in  the  Davis  land  purchase. 
The  purchase  was  made  for  her;  and,  although  she  thought  her 
husband  ])romised  to(nnuch  for  the  land,  we  feel  bound  to  hold 
she  finally  assented  to  the  consummation  of  the  purcha>e,  and 
to  the  employment  therein  of  the  two  thousand  dollars  raised 
out  of  the  Hill  indebtedness.  These  claims  or  interests  Ijeing 
personal  assets,  the  doctrine  of  estoppel  applies,  and  Mrs. 
Weeden  has  thus  estoi)])ed  herself  from  as.serting,  as  against 
Ann  E.  Milhous,  her  life-interest  in  the  income  and  profits 
arising  out  of  these  two  funds,  namely:  the  two  thou.^and  dol- 
lars o^  the  Hill  debt,  and  the  whole  of  the  Davis  debt  due  to 
the  Dunham  estate;  for  she  had  become  the  owner  of  the 
AVillie  r.  Dunham  interest.— Z'mAv  i\  Glovei\  3(>  Ala.  .'582; 
1  Story's  Equity,  ^i<  8S5  a,  386. 

We  have  thus  traced  the  trust  funds  of  the  estate  of  William 
P.  Duidiam  into  the  Davis  lands,  placed  there  by  Weeden,  the 
trustee,  as  a  means  of  having  the  title  to  the  lands  secured  to 
his  wife,  and  in  disregard  of  the  interests  of  the  remainder- 
men, so  far  as  we  can  })erceive.  Neither  trillions  nor  his  ward 
is  an  innocent  purchaser;  nor  is  Mrs.  Blackwell,  who  bought 
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simply  as  a  conduit,  or  trustee  for  Mrs.  Weeden.  The  lands 
are  liable  for  the  trust  funds  invested  in  them.  The  two 
thousand  dollars  raised  on  the  Hill  claim  are  a  primary  charge 
on  the  whole  lands ;  for  this  sum,  by  a  common  breach  of  trust, 
entered  into  the  purchase  of  the  whole  tract,  but  went  to  Miss 
Milhous.  The  amount  of  the  Dunham  decree  employed  in 
the  purchase,  is  a  lien  on  an  undivided  portion  of  the  land, 
corresponding  in  quantity  with  the  proportion  which  the  Dun- 
ham decree  bears  to  the  sum  of  tlie  Milhous  and  Dunham 
decrees  against  Davis.  But  neither  Willie  P.  Dunham  nor 
Texana  Weeden  has  any  interest  in  these  several  liens.  Their 
lifetime  interest  in  them — the  only  interest  they  owned — has 
passed  to,  and  vested  in  Ann  E.  Milhous.  This,  by  the  sales 
made  by  Willie  P.,  and  by  the  estoppel  operating  against  Mrs. 
Weeden.  We  said  Lhe  entire  interest.  Perhaps,  this  should 
be  qualified.  They  stand  pledged  only  for  the  nnpaid  pur- 
chase-money due  to  Miss  Milhous.  If,  after  securing  the  Gorptis 
of  the  trust  for  the  benefit  of  the  remainder-men,  there  remain 
a  balance  of  accruing  income  and  profits  after  satisfying  the 
unpaid  balance  to  Mrs.  Milhous,  it  would  seem  that  balance 
would  be  properly  the  property  of  Mrs.  Weeden.  In  this  con- 
nection, it  may  not  be  iuiproper  to  say,  that  the  Davis  claim  it 
is  the  duty  of  the  trustee  to  secure  for  the  remainder-men,  is 
$2,000,  the  principal  of  the  sum  lent.  The  accrued  interest 
belonged  to  the  life-tenants,  and  has  passed  as  security  to  Mrs. 
Milhous.  In  taking  the  account,  however,  to  ascertain  the 
proportion  of  the  land  which  stands  charged  with  the  Dunham 
trust  fund,  secured  by  the  Davis  mortgage,  each  claim  must  be 
estimated  at  its  entire  sum,  including  accrued  interest ;  in  other 
words,  at  the  face  of  the  several  decrees. 

In  what  we  have  said  above,  we  have  covered  a  much  broader 
surface  than  was  intentionally  brought  to  view  by  the  j^lead- 
ings,  or  by  the  arguments  of  counsel.  We  find,  however,  a 
trust  fund  involved,  and  parties  dealing  with  it  without  proper 
regard  to  the  interests  of  the  remainder-men.  Who  are,  or  will 
be  the  remainder-men,  can  not  be  known  ;  and  hence  there  is 
no  one  except  the  trustee — administratrix — M*ho  is  charged 
with  the  duty,  and  clothed  with  the  power  of  protecting  their 
interests.  The  decree  of  the  court,  in  this  cause,  if  executed, 
will  greatly  imperil,  if  not  destroy,  the  interests  in  remainder. 
That  is  fully  shown  in  the  testimony,  documentary  and  other- 
wise, about  which  there  is  no  dispute.  The  pleadings  bring 
these  facts  incidentally  before  us,  and  we  can  not  shut  our  eyes 
to  the  delicate,  if  not  sacred  trusts,  we  are  asked  to  ignore.  A 
court  of  equity  can  not,  and  will  not,  exert  its  powers  in  such 
a  service.  It  can  not  grant  relief,  when  the  manifest  result 
will  be  a  probable  wrong  to  others,  who  are  not,  and  can  not 
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be,  brought  before  it.  Tlie  Davis  tract  of  land,  charged  as  we 
liave  sliown  with  two  trust.^,  can  not  be  sold — must  not  bo  sold 
— until  the  trusts  are  pro])erly  cared  for  and  secured.  This  is 
one  of  the  higliest  and  most  im))t)rtant  functions  of  the  Chancery 
Court,  and  it  sliould  be  looked  to,  that  the  trust  fund  be  well 
and  amply  secured. — Crauyford  v.  Ci'easvH'll,  55  Ala.  497. 

Lest  what  we  have  said  may  be  misunderstood,  we  deem  it 
proper  to  state  that,  in  the  negotiation  and  purchase  of  the 
Davis  land  in  the  name  of  Mrs.  Blackwell,  for  Mrs.  AVeeden, 
Mrs.  Philpot  [Dunham],  the  ])resent  administratrix  and  trustee, 
took  no  part,  and  was  not  then  trustee.  She,  consecjuently, 
was  no  party  to  the  abuse  of  the  trust  fund,  l)y  investing  it  in 
the  purcliase  of  the  Davis  land.  AVe  make  this  statement,  lest 
it  might  be  supposed  the  principle  declared  in  Pistole  v.  St?'eet, 
5  For.  64r,  and  afterwards  followed,  should  govern  this  case. 
There  are  no  facts  in  this  record,  on  which  to  invoke  that 
princi])le. 

In  the  light  of  the  principles  we  have  been  considering,  the 
original  bill  in  this  cause  needs  amendment.  The  adminis- 
tratrix and  trustee,  and  Mrs.  Weeden  and  Mrs.  Dunham,  as 
individuals,  are  necessary  parties.  So,  the  averments  of  the 
bill  should  be  so  amended,  as  to  present  the  proper  facts,  which 
will  give  to  the  complainant  the  relief  she  is  entitled  to,  as 
indicated  above.  The  deci-ee  (^f  the  chancellor,  granting  relief 
on  the  original  bill,  is  reversed,  and  the  cause  remanded.  The 
cross-bill  slu)uld  not  have  been  dismissed,  but  will  need  amend- 
ment to  make  it  corresjiond  to  the  original  bill  as  amended. 

Reversed  and  renuinded. 


Clark  V,  Knox. 

jBill  in  E<iuiiyhii  Adminif<tratoi\  for  Sttlemcnt  uud  Distri- 
hution  of  J>e<'ed<'iit'x  Kdate. 

1.  Apiioinfnir))(  of  (idtiilin'strdfor  <ul  lifrni. — T'ndcr  a  l)ill  for  tlu'  st'ttli- 
nu'iit  anu  distrihution  of  a  (loccdciU's  t'statc,  )ili'<I  hy  tlic  adiiiiiiistrator 
de  hoiiii'  11(11),  wild  was  also  tin-  administrator  of  the  rcsju'ctive  estates  of 
several  ilereascd  distribntees,  tjie  statute  authorizes  the  court,  or  the 
register  in  vacation,  to  appoint  an  administrator  ml  lit, m  of  the  estate  of 
each  deceasefl  distril)utee  interested  adversely  to  the  administrator  Code, 
^  2()lV))  ;  an<l  the  record  in  this  case  does  not  sliow  that  tiie  apiiointments 
were  either  unnecessary  or  improvident. 

2.  ('i)in}ii')i><iilitiii  of  xurh  o'liiiiiii.ilrittor. — The  statutt'  makes  express 
provision  for  the  allowance  of  compensation  to  such  administrator  tal 
litem  (Code,  ^  26o0;,  and  clothes  the  presi<liny;  judjre  or  chancellor  with 
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a  judicial  discretion  as  to  the  amount  of  the  allowance ;  and  while  the 
condition  and  value  of  the  estate  should  always  be  a  controlling  consid- 
eration in  the  determination  of  the  allowance,  the  chancellor  should  not 
reduce  the  amount  allowed  bj'  the  register,  simply  on  account  of  the 
insignificant  value  of  the  estate,  unless  the  other  evidence  shows  that 
the  allowance  is  excessive. 

3.  AUou-ance  of  counsel  fees  to  administrator. — An  executor  or  admin- 
istrator, in  good  faith  procuring  the  aid  and  advice  of  counsel  in  the 
performance  of  his  duties,  and  paying  a  reasonable  compensation  for  the 
services,  is  entitled,  on  settlement  of  his  accounts,  to  a  credit  for  the 
sum  so  paid ;  and  if  he  is  himself  an  attorney  or  solicitor,  and  in  that 
capacity  renders  necessary  services  for  the  estate,  he  is  entitled  to  com- 
pensation for  such  services — not  the  usual  professional  charges,  but  a 
fair  and  reasonable  allowance  in  view  of  all  the  facts  of  the  particular 
case. 

4.  Same ;  objection  or  exception  to  alloivance  by  register. — Neither  the 
register  nor  the  chancellor  can  take  judicial  notice  of  the  value  of  pro- 
fessional services  as  attorney,  rendered  by  an  administrator  in  proceed- 
ings before  the  ProVjate  Court  relating  to  the  affairs  of  the  estate ;  and  if 
no  objection  is  made  before  the  register,  and  no  exception  reserved  to  his 
action,  in  the  matter  of  an  allowance  to  the  administrator  f  r  such  serv- 
ices, the  chancellor  has  no  authority  to  reduce  the  allowance. 

5.  Sam";  in  suit  for  settlement  and  distribution. — An  administrator  is 
entitled,  on  settlement  of  his  accounts  in  equity,  to  an  allowance  for 
reasonable  counsel  fees  for  services  rendered  in  the  suit  instituted  by  him 
for  a  settlement  and  distribution,  when  the  condition  of  the  estate,  and 
the  conflicting  trusts  united  in  his  person,  rendered  it  necessary  to  resort 
to  a  court  of  equity. 

6.  Liability  of  administrator  for  interest. — The  rule  in  courts  of  equity, 
as  to  the  liability  of  an  executor  or  administrator  for  interest,  is  mate- 
rially modified  by  the  statute  (Code,  §  2520),  which  has  beefi  construed 
to  make  him  prima  facie  liable  for  interest,  unless  he  makes  the  pre- 
scribed affidavit ;  but,  when  he  delays  making  a  settlement  and  distri- 
bution beyond  the  period  allowed  him  by  law  for  ascertaining  the  condi- 
tion of  the  estate,  and  does  not  show  the  existence  of  any  special  cir- 
cumstances justifying  the  delay,  he  is  chargeable  with  interest  on  the 
moneys  collected  and  so  retained,  although  he  makes  the  statutory 
affidavit,  and  it  is  not  controverted. 

7.  Sam". — What  will  constitute  unreasonable  delay  in  making  a  set- 
tlement, rendering  the  executor  or  administrator  liable  for  interest,  must 
depend  on  the  facts  and  circumstances  of  each  particular  case ;  the 
inquiry  always  br-ing,  whether  a  prudent  man,  dealing  with  his  own 
funds,  would,  under  tliese  circumstance ■;,  have  retained  the  money  in  his 
hands  unproductive,  or  would  liave  appropriated  it  as  prima  facie  it  was 
to  be  appropriated. 

8.  Objections  before  register,  and  crceptions  to  report. — "  Exceptions 
must  be  founded  on  objections  allowed  or  overruled  by  the  register ;  all 
oVjjections,  not  made  or  insisted  on  before  him,  must  be  considered  as 
waived  or  abandoned."  (Per  Brkkell,  C.  J.)  "  This  was  the  P^nglish 
rule,  and,  for  a  long  time,  was  regarded  as  the  rule  here.  But,  under 
our  rules  of  practice,  the  majority  of  the  court  think  that  this  language 
states  the  rule  too  broadly.  There  may  be  cases  in  which,  to  sustain  an 
exception  before  the  chancellor,  the  record  must  affirmatively  show 
action  taken,  or  motion  made,  before  the  register;  as,  a  failure  to  take 
proof,  or  to  act  on  a  matter  not  specially  referred  to  him.  But,  when  the 
register's  report,  or  the  testimony,  one  or  both,  show  that  he  has  dis- 
obeyed the  decretal  order  or  the  instructions  of  the  chancellor,  or  that 
he  has  otherwise  committed  some  positive  error  of  law  or  fact,  it  is  not 
necessary  tliat  any  motion  or  exception  should  be  made  or  taken  before 
him,  or  that  he  shall  be  notified  an  exception  will  be  taken." 

Vol.  lxx. 


1881.  J  OF  ALABAMA.  609 

[Clark  V.  Knox.] 

9.  LiahUity  of  adminhtrator  for  rentn. — The  statutory  power  of  an 
executor  or  administrator  to  rent  out  the  hinds  of  tlie  deee<ient  (C<»de, 
§  244(5),  is  intended  for  the  henelit  of  creditors,  and  involves  a  corres- 
pondinj;;  duty  on  his  part  to  take  the  proper  steps,  within  a  reas()iial>le 
time  after  a.scertainiiif^  that  resort  nnist  be  had  to  tlie  lands  for  the  pay- 
ment of  debts,  to  intercept  the  title  of  the  heir  or  devisee,  and  to  termi- 
nate the  pos.sessory  interest  f)f  the  widow ;  and  for  the  neglect  ol  this 
duty,  if  loss  thereby  ensue,  he  is  answerable  to  tiie  parties  injured,  as 
for  the  neglect  of  any  other  duty. 

10.  Sanii'. — What  is  a  reasonable  time,  within  which  the  adminis- 
trator should  act  in  such  cases,  tiiere  is  always  great  ditiicuity  in  d(>ter- 
mining;  and  there  is  no  safer  rule,  though  it  is  not  very  definite,  than  to 
re<|uire  him  to  act  as  a  prudent  man,  looking  to  his  own  interests,  would 
act  under  the  same  or  similar  circumstances.  The  case  of  Iini(ii/h  r. 
Turn'tit'nu',  ()0  Ahi.  o")7,  was  an  original  administration  of  a  solvent  estate, 
the  widow  herself  being  the  administratrix  ;  and  the  time  there  allowed 
would  not,  ordinarily,  be  reasonal)Ie  in  case  of  an  administration  de  bonis 
nou  of  an  insolvent  estate. 

11.  Sale  of  v.irmjit  proprrt'i  by  cKbniniKtrafor. — A  sale  of  proi)erty 
which  is  exem]H  from  administration,  by  the  administrator  in  chief,  is  a 
tort  for  whidi  he  is  i)ersonally  liable,  but  does  not  create  any  liability  on 
the  assets  in  the  hands  of  the  succeeding  adnunistrator,  in  fav(jr  of  tlie 
distributees;  "unless,  perhaps,  it  were  shown  that  he  had  accounted  to 
the  administrator  (fc  botiix  nou  for  sucli  moneys." 

12.  ( 'hiirns  agdiiiHt  innolrctit  rKtntc. — AViien  a  claim  against  an  in.solvent 
estate  is  duly  filed  within  the  time  allowed  by  law,  and  no  objection  to 
its  validity  or  justness  is  tiled  within  twelve  montiis  after  the  declaration 
of  insolvencv  (Code,  §  2.5(>S),  the  allowance  of  the  claim  is  matter  of 
right  secure<l  by  statute  to  the  creditor. 

Ai'PK.vL  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dii.laki). 

The  hill  in  this  case  was  tiled  on  the  9th  March,  1878,  hy 
Thomas  C.  Clark,  as  the  administrator  of  the  estate  of  Jane 
Knox,  deceased,  and  as  administrator  of  the  resjiective  estates 
of  Calhoun  II.  II.  Knox,  dames  M.  Knox,  and  Samuel  P.  Knox, 
decea.sed,  who  were  children  of  said  Jane  Knox,  and  as  the 
administrator  rle  ItoniK  non  of  the  estate  of  Sanniel  A.  Wilson, 
deceased,  who  was  the  stu'ety  of  Mrs.  Jane  Knox  <»n  a  note 
given  for  the  j)rice  of  property  Ixnight  hy  her  at  a  sale  of  prop- 
erty, real  and  personal,  belonging  to  the  estate  of  said  Calhoun 
II.  II.  Knox,  her  deceased  son;  and  all  the  ])ersons  interested 
as  distributees  in  the  estates  were  made  defendant.s  to  the  bill, 
which  juayed  a  settlement  and  distribution  of  the  estates. 

The  said  C.  II.  II.  Knox  died  in  1S51>,  leaving  a  widow  and 
several  brothers  and  sisters,  as  his  heirs  at  law  and  the  distribu- 
tees of  his  estate;  and  his  widow,  Mrs.  Amelia  E.,  afterwards 
married  one  McWhorter,  and  died  in  1877.  A.  R.  Davis  be- 
came the  administrator  of  the  estate  of  said  C.  II.  II.  Knox,  and 
sold  all  the  proj>erty,  real  and  ])ersonal.  under  orders  of  the 
Probate  Court;  Mrs.  Jane  Knox,  his  mother,  becoming  the  pur- 
chaser of  most  of  the  ])roperty,  and  giving  her  note  for  the  pur- 
chase-monev,  ^3,070.50,  with  James  M.  Knox  and  Samuel  A. 
39 
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Wilson  as  sureties.  This  uote  not  being  paid  at  maturity,  an 
action  at  law  was  instituted  on  it  by  the  administrator ;  but  he 
afterwards  removed  from  the  State,  not  having  collected  the 
claim,  and  died  without  having  made  a  settlement  of  liis  admin- 
istration. On  the  4th  October,  1875,  letters  of  administration 
de  honis  non  on  the  estate  of  said  C.  H.  H.  Knox  were  granted 
to  said  Thomas  C.  Clark. 

Samuel  A.  Wilson,  who  signed  the  note  given  by  Mrs.  Knox 
for  the  property  bought  at  said  sale,  died  during  the  early  part 
of  the  year  1861,  possessed  of  real  and  personal  property  of  con- 
siderable value  ;  and  letters  of  administration  on  his  estate  were 
f granted,  on  May  9tii,  1861,  to  William  Wilson  ;  and  said  Wil- 
iam  Wilson  having  died  without  having  made  a  final  settle- 
ment of  his  accounts,  letters  of  administration  de  honis  non  on 
the  estate  of  said  Samuel  A.  Wilson  were  granted  on  the  6th 
IN^ovember,  1866,  to  said  Thomas  C.  Clark,  by  virtue  of  his  of- 
fice as  general  administrator  of  the  county;  and  on  November 
10th,  1866,  he  recovered  a  decree  for  875.40  against  the  per- 
sonal representative  of  said  William  AVilson,  on  iinal  settlement 
of  his  intestate's  administration  on  the  estate  of  said  Samuel  A. 
Wilson.  Afterwards,  on  the  report  of  said  Clark  as  adminis- 
trator, the  estate  of  said  Samuel  A.  Wilson  was  declared  in- 
solvent, principally  on  account  of  his  liability  on  the  note  so 
signed  by  him  as  suretj'  for  Mrs.  Jane  Knox ;  and  under  an  or- 
der of  the  Probate  Court,  the  lands  belonging  to  his  estate  were 
sold  in  August,  1869. 

Mrs.  Jane  Knox  died  some  time  during  the  year  1867,  and 
letters  of  administration  on  her  estate  were  granted  on  the  11th 
November,  1867,  to  said  Thomas  C.  Clark,  as  the  general  ad- 
ministrator of  the  county  ;  and  that  estate  being  afterwards 
reported  and  declared  insolvent,  the  property  was  sold  by  him 
under  orders  of  the  court.  Samuel  P.  Knox  died  in  1865,  his 
surviving  brothers  and  sisters  being  his  heirs  at  law  and  the 
distributees  of  his  estate ;  and  letters  of  administration  on  his 
■estate,  which  consisted  of  his  interest  in  the  estate  of  his  de- 
ceased brother,  C.  H.  H.  Knox,  and  his  interest  in  the  claim 
against  the  estate  of  Mrs.  Jane  Knox,  were  granted  to  said 
Thomas.  C.  Clark  on  the  17th  March,  1871.  James  M.  Knox 
also  died,  leaving  no  estate  subject  to  administration  except  his 
interest  in  the  other  estates  ;  and  letters  of  administration  on  his 
estate  being  granted  to  said  Clark,  on  March  17th,  1871,  that 
estate  was  declared  insolvent  on  his  report,  on  account  of  his 
liability  as  surety  on  the  said  note  given  by  Mrs.  Jane  Knox  for 
the  property  bought  by  her  belonging  to  the  estate  of  C.  II.  II. 
Knox.  There  were  other  complications  in  the  accounts  of  the 
administrator,  growing  out  of  the  relations  of  the  parties  to 
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each  other;  and  it  was  alleged  that  one  estate  could  not  he  set- 
tled until  all  were  settled. 

At  rules  hefore  the  register,  on  March  11th,  1878,  on  motion 
of  the  complainant,  and  as  prayed  in  the  hill.  Thos.  W.  Cole- 
man was  appointed  adu)inistrator  ad  litein  of  the  estate  of  Sam- 
uel A.  Wilson,  for  the  purposes  of  this  suit;  E.  Morgan,  ad- 
ministrator ad  litenii  of  the  estate  of  C.  II.  II.  Knox ;  James  P. 
Head  for  the  estate  of  Samuel  P.  Knox,  and  I).  Povnor  for  the 
estate  of  James M.  Knox;  the  order  reciting,  that  the  C(»m])lain- 
ant  in  the  cause  "is  interested  adversely  to  the  estate  of  each 
of  said  deceased  persons,  and  that  the  estate  of  each  of  said  de- 
ceased persons  must  he  represented  in  said  cause."  Each  of 
said  administrators  accepted  the  appointment,  and  pleadings 
were  filed  by  some  of  them;  hut  the  chancellor  entered  a  de- 
cretal order,  on  June  ]2tli,  1878,  to  the  eifcct  that  it  was  "un- 
necessary for  them  to  iile  answers,  demurrers,  or  cross-hill,  as 
they  will  have  the  right  and  opportunity  to  a])pear  hefore  the 
register,  when  he  states  the  complainant's  accounts,  and  rc])re- 
sent  the  interests  of  said  several  decedents'  estates,  In*  moving 
to  charge  the  complainant  with  any  moneys  with  which  he  is 
legally  chargeable  in  his  character  of  administrator." 

Decrees y>ro  confeHHo  were  entered  against  all  the  adult  de- 
fendants except  E.  B.  Mobley,  as  the  administrator  of  the  estate 
of  Amelia  E.  McWhoi-ter,  who  tiled  an  answer.  In  this  answer, 
the  administrator  alleged,  that  A.  K.  Davis,  while  acting  as  the 
administrator  of  the  estate  of  C.  H.  II.  Knox  (whose  widow  was 
the  said  Amelia  E.),  sold  certain  personal  property  which  was 
exempt  from  adniinistration  in  favor  of  the  widow,  and  used 
the  ])roceeds  of  sale  in  payi no.  the  debts  of  the  estate;  and  he 
insisted  that  the  estate  of  said  0.  11.  II.  Knox  was  accountable 
to  him,  as  the  admim'strator  of  the  widow,  for  the  value  of  this 
property.  Said  administrator  afterwards  moved  to  vacate  the 
order  appointing  the  several  adnn'nistrators  ad  litetn^  on  the 
ground  that  the  aj^jMintinents  were  unnecessary,  and  without 
authority  of  law  ;  but  the  chancellor  overruled  the  motion,  hold- 
ing that  the  appointments  were  properly  made. 

The  chancellor  entered  a  decretal  order,  taking  jurisdiction 
of  the  settlement  of  the  several  estates,  and  oixlering  the  com- 
plainant to  file  his  accounts  and  vouchers  for  a  settlement.  On 
the  various  references  before  the  register,  and  the  statement  of 
the  accounts  by  him,  the  several  estates  were  represented  by  the 
resj)ective  administrators  ad  litem;  the  princijial  matters  of 
controversy  being,  the  liability  of  the  complainant,  as  adminis- 
trator, for  interest  and  for  rents;  and  various  exceptions  were 
reserved  to  the  rulings  of  the  register  in  reference  to  these  mat- 
ters, as  well  as  to  the  allowance  of  attorney's  fees  and  compen- 
sation to  the  complainant.     The  compensation  allowed  by  the 
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register  to  each  of  the  administrators  ad  litem  was  from  $120  to 
$150  each,  but  this  was  reduced  by  the  chancellor  to  825  each. 
The  material  facts  bearing  on  these  several  questions  appear  in 
the  opinion  of  the  court. 

From  the  decree  Thomas  C.  Clark  appeals,  and  here  makes, 
"as  administrator  of  the  several  estates  of  C.  H.  H.  Knox, 
Jane  Knox,  James  M.  Knox,  Samuel  P.  Knox,  and  Samuel  A. 
Wilson,  deceased,"  the  following  assignments  of  error:  "1. 
That  the  chancellor  erroneously  charged  appellant  with  rent  of 
the   lands   of   Samuel   A.  Wilson,   from    January    1st,    1869. 

2.  That  the  chancellor  erroneously  charged  appellant  with  one 
year's  rent  of  lands  belonging  to  estate  of  James  M.  Knox. 

3.  That  the  chancellor  erroneously  charged  appellant  with 
interest  on  moneys  in  his  hands  belonging  to  the  several  estates 
of  Samuel  A.  Wilson,  Jane  Knox,  and  James  M.  Knox.  4.  That 
the  chancellor  erroneously  charged  appellant  with  interest  on 
$506,  from  November  1st,  1869 ;  and  on  $1,402,  from  October 
1st,  1871 ;  and  on  $229,  from  August  20th,  1874,  to  March 
9th,  1878.  5.  That  the  chancellor  erroneously  charged  appel- 
lant with  interest  on  $1,270.73,  from  October,  1870.  6.  That 
the  chancellor  erroneously  charged  appellant  with  interest  on 
$800,  from  June  1st,  1876;  and  on  $192,  from  June  1st,  1873. 
T.  That  the  chancellor  erroneously  charged  appellant  with  in- 
terest on  the  funds  of  the  several  estates  in  his  hands.  8.  That 
the  chancellor  erroneously  sustained  the  several  exceptions  to 
the  register's  report,  as  to  fees  allowed  to  solicitors  of  appellant 
as  administrator  of  the  several  estates.  9.  That  the  chancellor 
erred  in  directing  the  register  to  ascertain  and  set  apart  to 
Edward  B.  Mobley,  as  administrator  of  Amelia  B.  McWhorter, 
who  was  the  widow  of  C.  H.  H.  Knox,  the  proceeds  of  sale  of 
personal  property  sold  by  the  administrator  in  chief  of  said 
C.  H.  H.  Knox,  as  exempt  to  her  from  administration."  As 
to  these  assignments,  there  was  a  joinder  in  error  on  the  part 
of  the  distributees  of  the  estate  of  Samuel  A.  Wilson.  Said 
Clark,  as  administrator  of  the  estate  of  Samuel  A.  Wilson, 
also  assigned  as  errors  all  of  the  above  rulings  which  related  to 
charges  against  him  as  the  administrator  of  that  estate ;  and  as 
to  these  assignments,  there  was  a  joinder  in  error  by  the  dis- 
tributees of  that  estate. 

E.  B.  Mobley.  as  the  administrator  of  the  estate  of  Amelia 
E.  McWhorter,  made  the  following  assignments  of  error: 
"  1.  The  chancellor  erred  in  failing  to  ciiarge  said  Clark,  as 
administrator  of  the  estate  of  Samuel  A.  Wilson,  with  interest 
on  the  money  in  hand  for  a  reasonable  period  after  the  same 
came  to  his  hands,  and  he  could  have  paid  out  or  distributed 
the  same.  2.  In  failing  to  charge  said  Clark,  as  such  adminis- 
trator, with  the  rents  of  the  lands  of  said  Wilson's  estate,  for 
Vol.  lxx. 
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each  of  the  years  1867,  186S,  and  ISCO,  at  tlie  price  proved 
before  the  register  on  the  reference.  3.  In  failing  to  charge 
eaid  Clark,  as  snch  administrator,  with  the  valne  of  the  160 
acres  of  land  belonging  to  said  estate,  still  unsold.  4.  In  not 
charging  said  Clark,  as  aflministrator  of  Jane  Knox,  with  the 
moneys  in  iiand,  from  the  time  lie  could  have  paid  out  or  dis- 
tributed the  same.  5.  In  not  charging  said  (Mark,  as  such 
administrator,  with  the  rents  on  the  280  acres  of  land  belong- 
ing to  the  estate  of  Jane  Knox,  from  1868  to  1878  inclusive, 
at  the  price  proved  on  the  reference  before  the  register.  6.  In 
not  ordering  a  sale  of  said  280  acres  of  land  belonging  to  said 
estate.  7.  In  not  charging  said  Clark  with  the  value  of  said 
2X0  acres  of  land,  the  possession  of  which  he  surrendered  to 
Tyree.  8.  In  failiiig  to  charge  said  Clark,  as  administrator  of 
the  estate  of  Samuel  P.  Knox,  with  interest  on  the  money  in 
hand,  from  the  time  he  should  have  settled  and  distrii)ute(l  the 
same.  9.  In  failing  to  vacate  and  annul  the  register's  report 
allowing  said  Clark,  as  such  administrator,  amounts  set  forth  in 
the  record,  which  were  barred  l)y  the  statute  of  limitations. 
10.  In  failing  to  charge  said  Clark  with  interest  on  the  moneys 
in  hand  l)elonging  to  the  estate  of  James  ]\I.  Knox,  from  the 
time  he  could  have  ])aid  out  or  distriltuted  the  same.  11.  In 
not  charging  said  Clark,  as  administrator  of  the  estate  of  James 
M.  Knox,  with  the  rents  of  the  350  acres  of  land,  for  each  of 
the  years  from  1871  to  1^78  inclusive.  12.  In  failing  to  order 
a  sale  of  said  350  acres  of  land,  and  in  not  charging  said  Clark 
with  the  value  of  said  lands.  13.  In  allowijig  cdniinissions  to 
said  Clark  as  administrator  of  the  several  estates  of  Jane  Knox, 
James  M.  Knox,  and  Samuel  A.  Wilson.  14.  In  not  vacating 
the  order  of  the  register  a))pointing  administrators  ad  J)icm 
upon  the  estates  of  James  ^I.  KnOx,  Samuel  P.  Knox,  C.  H. 
H.  Knox,  and  Samuel  A.  AVilson.  15.  In  allowing  any  com- 
pensation out  of  the  said  several  estates  to  the  said  adminis- 
trators ad  I'ttemy 

By  consent,  errors  were  also  assigned  by  the  administrators 
ad  litem  of  the  estates  of  Samuel  A.  Wilson  and  C.  II.  II. 
Knox  resj)ectively,  on  account  of  the  reduction  l>y  the  chan- 
cellor of  the  amount  of  com|)ensation  re|)orted  in  their  favor 
by  the  register;  and  by  the  di*>tributees  of  said  AVilson's  estate, 
on  account  of  the  chancellor's  rulings  on  several  claims  con- 
nected with  that  estate. 

Thos.  II.  Wa'its.  and  Clauk  c^'  ^IrC^rKKN,  for  appellant 
Clark,  as  administrator  of  said  ."Several  estates. 

G.  B.  MoBLKV,  for  Mrs.  A.  E.  McWhorter's  administrator. 
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Thos.  W.  Coleman,  pro  se,  as  administrator  of  ad  litem  of 
Samuel  A.  "Wilson's  estate,  and  for  the  distributees  of  said 
estate. 

E.  Morgan,  pro  se,  as  administrator  ad  litem  of  the  estate 
of  C.  H.  H.  Knox. 

BRICKELL,  C.  J. — There  has  been  in  practice  some  embar- 
rassment and  much  of  expense,  resulting  from  the  rule  in  a 
court  of  equity,  that,  on  the  hearing,  the  estate  of  every  de- 
ceased person  having  an  interest  in  the  suit  must  be  represented. 
That  there  might  be  a  representative  of  deceased  parties, 
whose  interests  were  rather  nominal  than  real,  causes  have  been 
delayed,  and  the  parties  interested  in  their  prosecution  have 
been  driven- to  the  expense  of  an  administration,  when  admin- 
istration was  in  fact  a  mere  ceremony.  The  rule  has,  in  some 
cases,  been  greatly  relaxed,  and  administrations  dispensed  with 
sometimes,  when  the  only  duty  of  the  representative  was  to  re- 
ceive with  one  hand,  and  pa3\over  with  the  other  to  ascertained 
parties.  A  case  of  frequent  occurrence,  in  which  a  court  of 
equity  in  this  State  has  been  accustomed  to  dispense  with  an 
administrator,  dealing  with  and  decreeing  directly  to  the  par- 
ties in  interest,  is  when  the  distributee  of  an  estate  dies,  entirely 
free  from  debt,  and  his  co-distributees  are  his  next  of  kin. 
Here,  if  there  was  an  administration  of  the  deceased  distribu- 
tee, his  only  duty  would  be  collection  and  distribution ;  and  the 
parties  entitled  to  distribution  being  before  the  court,  with  the 
party  bound  to  pay,  the  administration  has  been  deemed  a  "use- 
less ceremony." — Fretwell  v..  McLemore^  52  Ala.  124;  Jones  v. 
Brevard^  59  Ala.  513.  Abatements  of  suit  by  tlie  death  of 
parties,  complainant  or  defendant,  will  occur;  and  all  the  rights 
and  interest  of  the  party  dying  may  be  I'epresented  by  parties 
before  the  court,  and  yet  a  revivor  in  the  name  of  a  personal 
representative  be  a  necessity  according  to  the  rules  of  the  court. 

To  avoid  delays,  and  unnecessary  expense,  from  the  general 
rule  requiring  the  representation  of  every  deceased  party  hav- 
ing an  interest  in  the  suit,  in  England  an  act  of  Parliament 
provides,  that  when  it  appears  that  any  deceased  person,  having 
an  interest  in  the  matters  in  question,  has  no  legal  personal 
representative,  the  court  may  appoint  a  repesentative  for  all 
the  purposes  of  the  suit,  or  may  jiroceed  in  the  absence  of  a 
representative. — 2  Dan.  Ch.  Pr.  2593.  It  was  from  this  act 
was  probably  borrowed  our  own  statute,  which  authorizes  the 
Court  of  Probate,  or  the  Court  of  Chancery,  wiien  an  estate  of 
a  deceased  person  nmst  be  represented,  and  there  is  no  execu- 
tor or  administrator  of  such  estate,  or  the  executor  or  adminis- 
trator is  adversely  interested,  to  appoint  an  administrator  ad  li- 

VOL.  LXX. 


1881.]  OF  ALABAMA.  615 

[Clark  V.  Knox.] 

tern  for  the  particular  proceeding.  When  tlie  prucee(lin<j:  is  in 
chancery,  the  register  has,  in  vacation,  autliorlty  to  make  tiie 
appointment. — Code  of  1876,  §  2625. 

The  case  made  by  the  bill,  jus  was  apparent  from  its  inspec- 
tion, wjis  within  the  terms  of  the  statute.  There  was  an  ad- 
ministrator of  each  estate,  duly  apj)ointed  by  the  proper  tribu- 
nal. But  his  several  duties  comj)elled  him  into  antagonistic  re- 
lations, and  adverse  interests.  It  was  one  of  the  cases,  of  not 
infre(pient  occurrence,  for  which  the  statute  int(  nded  to  pro- 
vide. Tliere  is  no  fact  shown,  tending  to  ])rove  that  the  ap- 
pointments of  the  administrators  ad  J'i1<iii  were  imj)r()vident  or 
unnecessary,  and  the  authority  of  the  register  to  make  them  is 
indisputable. 

2.  The  statute  declares:  "Such  administrator  «f7 //^^w  must 
be  allowed  for  his  services  such  compensation  as  the  judge 
of  the  court  appointing  may  direct,  to  be  taxed  and  collected 
as  part  of  the  costs  of  such  })roceeding,  either  out  of  the 
estate  as  represented  by  him,  or  out  of  the  general  fund  admin- 
istered in  such  proceedings,  or  out  of  an}'  party  to  the  cause 
who  may  be  taxed  therewith,  as  such  judge  shall  direct." 
Code  of  1876,  §  2630.  Conqwusation  to  all  personal  represent- 
atives, and  all  trustees,  has  always,  in  this  State,  been  allowed 
by  law,  and  by  the  practice  of  courts  of  eciuity,  and  Courts  of 
Probate.  In  the  absence  of  statutes  fixing  the  compensation, 
the  principle  upon  which  the  courts  acted,  was  not  specific 
compensation  for  services  rendered,  or  to  be  rendered,  l)ut  a 
just  allowance,  keeping  in  view  the  facts  and  circumstances  of 
each  particular  case. — llart'is  v.  Jfa/i/'n,  i>  Ala.  81)5;  Gould  v. 
/Iat/f'.<<,  25  Ala.  426.  The  statute  is,  doubtless,  framed  in  view 
of  this  established  j)ractice.  Whatever  may  be  the  discretion 
with  which  the  court  is  clothed,  it  is  a  judicial  discretion,  to  be  con- 
trolled and  directed,  not  by  the  individual  opinion  of  the  judge, 
but  by  the  judgment  formed  nj)on  the  facts  before  him.  It  must 
often  happen,  that  an  adn)inistrator  ad  I'de^n  will  be  compelled 
into  services,  for  which  no  just  allowance  can  be  made,  with<»ut 
evidence  of  their  value,  and  without  evidence  (»f  the  value  of 
the  estate  committed  to  liis  eare  and  protection.  When  that  is 
the  case,  the  allowance  of"  compensation  must  lie  based  on  the 
evidence.  The  iuipiiry  should  be,  not  what  are  the  usual  char- 
ges made  in  the  ordinary  course  of  business  for  like  services, 
but  what,  in  view  of  these  charges,  and  the  coiulition  of  the  es- 
tate, would  a  just  and  prudent  man,  dealing  for  himself,  be 
willing  to  pay.  The  conditi<»n  or  value  of  the  estate  should  be 
a  controlling  consideration  in  all  cases. 

In  this  case,  the  administratoi-s  od  lifein  seem  to  have  been 
very  diligent  in  the  performance  of  their  duties.  They  were 
solicitors  of  the  court,  representing  themselves,  or  were  repre- 
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sented  by  a  solicitor.  They  scrutinized  closely  the  accounts  of 
the  administrator,  and  sought  to  iix  upon  him  a  larger  liability 
than  was  shown  by  the  accounts  he  filed ;  and  they  were,  on 
exceptions  to  the  report  of  the  register,  in  some  respects  suc- 
cessful. The  register,  after  taking  evidence,  made  them  an  al- 
lowance covering  their  whole  service,  whether  rendered  as  ad- 
ministrators or  as  solicitors.  The  chancellor  materially  reduced 
the  allowance — not  because  the  evidence  did  not  warrant  it,  but 
because  he  regarded  it  as  excessive,  when  compared  with  the 
value  of  the  estate.  The  value  or  condition  of  the  estate,  as 
we  have  said,  must  be  a  controlling  consideration  in  fixing  the 
allowance.  Services  as  administrator,  and  as  counsel,  may  be 
necessary,  and  may  be  rendered  in  the  administration,  or  in  the 
protection,  of  an  estate  of  but  little  value,  demanding  as  much 
time  and  diligence,  ai^d  as  much  professional  lal)or  and  skill,  as 
would  be  demanded  if  the  estate  was  of  great  value.  If  the 
value  of  tlie  estate  was  the  sole  criterion  by  which  the  compen- 
sation was  to  be  measured — if  the  time,  diligence,  nature  of  the 
services,  and  skill,  were  all  excluded — it  would  often  occur  that 
there  could  not  be  obtained  a  just  representation  of  the  estate. 
The  allowances  made  by  the  register,  covering  compensation  as 
administrator  and  as  counsel,  being  supported  by  the  evidence, 
should  not  have  been  set  aside  by  the  chancellor.  It  can  not 
be  said  they  are  excessive,  though  the  estates  were  not  of  great 
value,  when  it  is  borne  in  mind  that  they  cover,  not  only  com- 
pensation for  services  as  administrator,  but  the  compensation 
of  counsel. 

3.  An  executor  or  administrator,  under  the  system  prevailing 
in  this  State,  is  entitled  to,  and  it  is  prudent  and  advantageous  to 
all  interested  that  he  should  have,  the  advice  and  assistance  of 
counsel  in  many  of  the  duties  devolving  upon  him.  It  is  nec- 
essary, not  only  for  his  own  protection,  but  for  the  prevention 
of  future  litigation.  So  many  of  the  proceedings,  of  necessity 
had  in  the  Court  of  Probate,  are  statutory,  and  their  validity, 
even  when  drawn  in  question  collaterally,  depending  upon  tlieir 
conformity  to  the  statutes  authorizing  them — so  many  of  the 
proceedings  are  practically  ex-imrte^  and  there  is  and  has  been 
such  "lamentable  looseness"  in  keeping  tlie  records  of  the 
court,  that  a  prudent  and  thoughtful  man,  at  his  own  expense, 
would  obtain  the  aid  and  advice  of  counsel,  rather  than  incur 
the  hazards  of  acting  without  it.  Many  cases  to  be  found  in 
our  reports,  involving  loss  to  purchasers  in  good  faith  and  for 
value,  or  vexatious  and  disastrous  litigation  to  executors  or  ad- 
ministrators, or  to  their  representatives  after  their  death,  which 
would  not  have  occurred  if  the  records  of  the  court  had  been 
properly  kept,  can  be  traced  directly  to  the  want  of  the  aid  and 
advice  of  intelligent  counsel.     It  is  the  established  rule,  there- 
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fore,  wlien  an  executor  or  administrator,  in  good  faith,  procures 
the  aid  and  advice  of  counsel  to  direct  luni  in  tlie  ])erforniance 
of  his  duties,  paying  only  such  coin])ensation  as  is  fair  and  rea- 
sonable, when  considered  in  connection  with  the  value  of  the 
estate  and  the  services  rendered,  to  allow  him  a  credit  for  such 
compensation. — Pickens  v.  Picke7iH^  35  Ala.  442 ;  Smiley  v. 
Reem^  53  Ala.  89.  When  the  executor  or  administrator  is  an 
attorney  or  solicitor,  and  in  either  capacity  renders  professional 
services,  necessary  in  litigation  for  the  benefit,  or  demanded  by 
the  necessities  of  the  estate,  he  is  entitled  to  compensation  for 
such  services.  In  such  a  case,  the  rule  is  not  to  allow  him  the 
usual  professional  charges  for  such  service,  but  a  compensation 
fixed  and  determined  by  the  inquiry,  what  is  fair  and  reasonal)le 
in  view  of  all  the  circumstances  of  the  estate. —  Ilnrr'tx  v.  Mar- 
tin, 9  Ala.  >'^95 ;  Teague  v.  Corhitt,  57  Ala.  529 ;  Bendall  v. 
Bendall,  24  Ala.  295. 

4.  The  opinion  of  the  chancellor  declares  fees  allowed  to 
the  administrator  for  filing  petitions  for  the  sales  of  lands,  and 
for  filing  reports  of  insolvency,  were  extravagant,  and  ought  to 
be  reduced.  It  does  not  appear  that  these  fees  were  objected 
to  before  the  register,  or  any  exception  taken  to  their  allowance, 
^"^or  is  there  any  evidence,  upon  which  to  base  any  opinion  as 
to  whether  the  fees  are  extravagant  or  not.  Of  course,  neither 
the  register,  nor  the  chancellor,  had  any  judicial  knowledge  of 
the  value  of  the  services  rendered  by  counsel  in  these  proceed- 
ings;  and  if  objection  had  been  made,  evidence  .upon  this  point 
would  have  been  introduced.  Objection  not  having  been  made, 
if  there  was  ground  for  objection,  the  parties  in  interest  waived 
it,  and  it  was  erroneous  in  the  chancellor  to  make  it  f<»r  them, 
and  to  sustain  it,  without  affording  the  administrator  the  op- 
portunity to  prove  that  the  fees  were  just  and  reasonable. 

5.  The  present  suit  was,  as  the  chancellor  declared  when  he 
assumed  jurisdiction,  a  necessity',  resulting  not  oidy  from  the 
fact  that  the  trusts  of  the  several  administrations  were  united 
in  one  person,  but  from  the  connection  existing  between  them, 
and  the  impossibility  of  settling  finally  any  one,  until  all  were 
settled.  The  administrator  was,  consequently,  entitled  t<»  an 
allowance  for  reasonable  counsel  fees  for  the  suit.  AVliat  are 
reasonable  fees,  depends  upon  the  evidence,  and  that  fully  sus- 
tains the  report  of  the  register.  The  exceptions  to  the  report, 
on  this  point,  were  not  well  taken,  and  ought  to  have  been 
overruled.— I  Brick.  Dig.  979,  §^  924-49. 

6.  The  general  rule  in  a  c(»urt  of  equity  is,  that,  in  the  ab- 
sence of  special  circumstances,  an  executor  or  administrator  is 
not  chargeable  with  interest  during  the  ])eriod  allowed  him  by 
law  for  irettinij  in  the  assets,  ascertaining;  the  condition  of  the 
estate,  and  settling  his  accounts.     The  use  of  the  money  during 
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that  period  would  be  a  breach  of  duty,  rendering  him  liable  for 
interest;  and  if  he  received  interest,  lie  must  account  for  it,  be- 
cause he  could  not  be  permitted  to  derive  individual  profit  from 
the  funds  in  his  possession.  After  that  period,  if  for  an  un- 
reasonable time  he  retained  the  money,  he  was  chargeable  with 
interest,  because  such  retention  was,  in  itself,  a  breach  of  duty, 
involving  a  loss  of  the  use  of  the  money  to  those  who  were  en- 
titled to  receive  it.  But,  if  there  were  circumstances  render- 
ing it  unsafe,  or  injudicious,  for  him  to  proceed  to  a  settlement 
of  his  administration,  and  to  a  distribution  of  the  assets — if 
there  were  suits  pending,  or  there  was  just  reason  to  anticipate 
suits  would  be  cotnmenced  ;  or  any  other  necessity,  upon  which 
in  good  faith  he  acted  in  keeping  the  money,  he  was  not  made 
liable  for  interest.  The  whole  inquiry  was,  whether  he  had 
performed  or  neglected  duty. — 1  Amer.  Lead.  Cases  (4th  ed.) 
522-25  ;  2  Lomax  Exr's,  557 ;  2  Redf.  Wills.  881-82.  Unhke 
a  guardian,  or  other  trustee,  whose  duty  it  is  to  make  interest, 
and  who  is,  therefore,  ^rma  facie  chargeable  with  it,  tlie  exe- 
cutor or  administrator  is  not  charged  with  that  duty,  and  has 
not,  ordinarily,  powers  which  will  enable  him  to  make  interest. 
His  whole  duty  is  performed,  if  he  keeps  safely  the  funds  com- 
ing to  his  hands,  not  appropriating  them  to  his  own  uses,  or  de- 
riving profit  from  the  use  of  them,  and  accounting  for  them 
properly  in  the  due  and  regular  course  of  administration  as 
prescribed  by  law,  involving  others  in  no  loss  by  unreasonable 
delay  in  the  settlement  of  his  accounts. 

The  statute  (Code  of  1876,  §  2520),  as  it  has  been  construed, 
modifies  this  rule  of  a  court  of  equity.  It  reads:  "  If  any 
executor,  or  administrator,  uses  the  funds  of  the  estate  for  his 
own  benefit,  he  is  accountable  for  any  profit  made  thereon,  or 
legal  interest ;  and  in  making  their  returns,  they  must  state  the 
sum  so  used,  the  time  and  profit  of  the  same,  if  over  legal  in- 
terest ;  or  must  expressly  deny,  on  oath,  that  they  have  used 
such  funds ;  and  any  party  interested  may  contest  the  same." 
The  construction  put  upon  this  statute  is,  that  prinui  facie  an 
executor  or  administrator  is  chargeable  with  interest,  though 
with  the  utmost  diligence  lie  may  proceed  in  the  administration 
to  a  final  settlement.  He  is  chargeable,  not  because  it  is  a  duty 
to  invest  or  to  make  interest,  but  because  of  the  presumption, 
that  ho  has  used  the  money,  when  by  his  own  oath  he  does  not 
repel  it. — BrazeaU  v.  BrazeaU,  9  Ala.  491 ;  King  v.  Cabaniss,. 
12  Ala.  598;  1  Brick.  Dig.  977,  §§  891-900.  It  is  in  this 
respect,  subjecting  the  executor  or  administrator  to  a  prima 
facie  liability  for  the  payment  of  interest  on  all  moneys  re- 
ceived, unless  by  his  own  oath  he  discharges  himself,  that  the 
statute  modifies  the  rule  previously  prevailing  in  courts  of 
equity.     For  interest  received,  or  profit  derived,  h^  is  liable  by 
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the  terms  of  the  statute ;  and  if  he  uses  tlie  funds,  he  is,  in  any 
event,  liable  for  legal  interest,  because  the  use  is,  of  itself,  a 
conversion — a  breach  of  duty.  When  employed,  the  profits  de- 
rived lie  is  required  to  disclose,  and  the  j)arties  interested  may 
elect  t6  take  either  the  j^rofits  or  interest  at  the  legal  rate.  The 
statute,  it  is  true,  is  a  part  of  the  system  by  whicii  settlements 
in  the  Court  of  Probate  are  regulated  ;  ^)ut  it  is  the  settled 
doctrine,  that  when  a  court  of  equity  assumes  jurisdiction  of 
an  administration,  while  it  may  adhere  to  its  own  modes  of 
procedure,  it  will  apply  the  law  regulating  the  settlement  of 
administrationsin  the  Court  of  Probate. — TaJinftrvo  v.  Broicn^ 
11  Ala.  702;  Wilscm.  v.  Crook^  17  Ala.  50;  Hall  v.  Wilson,  14 
Ala.  295. 

In  this  case,  the  administrator  made  the  statutory  affidavit, 
in  reference  to  the  use  of  the  moneys  coming  to  his  hands  ;  and 
it  was  uncontroverted.  AV^hen,  without  unreasonable  delay,  an 
administrator  or  executor  proceeds  to  a  tinal  settlement,  and  on 
oath  denies  having  used  the  funds  or  moneys  received  by  him, 
and  the  oath  is  not  controverted,  it  is  the  mandate  of  thestatute, 
that  he  shall  not  l)e  charged  with  intei'est.  The  court  has  no 
discretion,  and  all  incjuiry  into  his  liability  is  foreclosed. — Jfe- 
Crelhs  v.  Hinkle,  17  Ala.  459.  This  is,  however,  the  extent 
of  the  operation  of  the  statute.  It  was  not  intended  to  shield 
the  executor  or  administrator  from  liability  for  negligence  in 
delaying  the  final  settlement  of  an  administration  ;  or  for  in- 
definitely, of  his  own  volition,  keeping  numeys  dead  in  his 
liands,  while  debts  were  bearing  interest,  which  ought  to  have 
been  paid,  or  the  next  of  kin,  or  legatees,  were  suffering  loss  be- 
cause deprived  of  the  use  of  money  to  which  in  good  conscience 
thev  were  entitled. — Peai'fum  v.  Dan'inqton,  32  Ala.  227 ; 
Powell  V.  PoicelU  10  Ala.  900. 

The  statutory  system  of  administrations  is  intended  to  pro- 
mote a  speedy  settlement  and  (listrii)Ution  of  the  estates  of  the 
dead.  Eighteen  months  is  allowed  to  all  persons,  having  claims 
against  the  estate,  to  present  them  to  the  j)ersonal  representa- 
tive;  and  during  that  period  he  can  not  be  comj)elled  to  a  filial 
settlement  and  distribution.  When  that  peri<tu  exjnres,  if  there 
be  not  some  special  circumstance  rendering  it  unsafe,  or  injudi- 
cious, he  ought  to  proceed  to  a  settlement.  If,  without  neces- 
sity, he  fails  within  a  reasonable  time  to  proceed  to  a  settlement, 
though  he  may  have  kept  the  moneys  safely,  not  using  them, 
lie  should  be  charged  with  interest.  The  statutes  c(»iitemplates 
that  he  shall  be  the  actor  in  the  proceedings  for  a  final  settle- 
ment. He  can  not  excuse  himself  for  delay,  because  the  j)ar- 
ties  in  interest  may  not  resort  tocompuls(»ry  proceedings  against 
him.  A  resort  to  these  proceedings  is  contemplated  by  the 
statutes  onlv  when  he  is  in  default — when  he  has  not  observed 
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the  diligence  required  of  him,  and  initiated  the  proper  proceed- 
ings for  a  final  settlement.  Whenever  the  insolvency  of  the 
estate  is  ascertained — or,  to  follow  the  words  statute,  whenever 
the  executor  or  administrator  of  any  estate  is  satisfied  that  the 
property  of  the  estate  is  insujficient  to  pay  its  debts — it  is  his 
duty  to  report  the  fact  to  the  Court  of  Probate,  and  institute 
the  appropriate  proceedings  to  cause  it  to  be  declared  and  set- 
tled as  insolvent.  The  insufficiency  of  the  estate  for  the  pay- 
ment of  debts  may  be  apparent,  before  the  period  for  the  pre- 
sentment of  claims  expires  ;  and  if  it  is,  the  personal  representa- 
tive is  not  keeping  within  the  line  of  dut}',  if  he  does  not  take 
the  steps  necessary  to  cause  it  to  be  declared  and  settled  as  in- 
solvent. If,  by  a  neglect  of  the  duty,  interest  accumulates  on 
the  debts,  and  creditors  are  deferred  in  receiving  their  just 
proportion  of  the  assets,  the  loss  should  fall  upon  the  personal 
representative,  whose  neglect  of  duty  causes  it.  It  is  not  an 
answer,  that  he  has  kept  the  moneys  safely,  not  having  used 
them.  That  is  an  answer,  only  when  he  is  diligent  in  the  ob- 
servance of  duty — it  is  not  an  excuse  for  laches  in  the  perform- 
ance of  duty. 

We  repeat,  the  purpose  of  the  statute,. defining  the  liability 
of  an  executor  or  administrator  for  interest,  is  simply  to  afford  an 
immediate  mode  of  ascertaining  whether,  during  the  period  al- 
lowed him  by  law  for  keeping  the  moneys,  lie  has  used,  or  de- 
rived profit  from  the  use  of  them.  When  he  has  not  used,  or 
derived  profit  from  their  use,  during  that  period,  there  can  be 
no  charo^e  of  interest  ajrainst  him,  unless  the  dutv  of  makinor 
interest  was  cast  upon  him.  But,  when  that  period  elapses, 
and  he  delays  settlement  without  necessity,  he  must  be  charged 
with  interest,  whether  he  had  used  the  money  or  not.  The 
charge  is  made,  not  because  of  the  use  of  the  money,  but  be- 
cause, in  neglect  of  duty,  he  has  kept  it  from  them  to  whom 
of  right  it  belonged. — 2  Lomax  Ex'rs,  558. 

7.  What  will  constitute  unseasonable  delay  in  making  a  set- 
tlement, rendering  the  executor  or  administrator  liable  for  in- 
terest, must  depend  upon  the  particular  facts  and  circumstances 
of  each  case.  The  inquiry  is,  whether,  in  view  of  these  facts 
and  circumstances,  a  prudent  man,  dealing  vrii\\  his  own  funds, 
for  his  own  interest,  would  have  retained  the  money  unproduc- 
tive, or  would  have  appropriated  it  as  it  was  prima  facie  to  be 
appropriated.  The  pendency,  or  the  just  anticipation  of  suits, 
which,  if  the  event  of  them  was  unfavorable,  would  seriously 
diminish  the  assets,  complicating  the  accounts  if  there  was  a 
distribution,  may  be  a  good  reason  for  delaying  the  settlement, 
and,  during  the  period  of  reasonable  delay,  may  justify  keep- 
ing the  moneys  without  a  liability  for  interest ;  or,  if  the 
amounts  involved  in  such  suits  are   not  large,    compared    with 
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the  assets,  tlie  keepintr  without  a  chartje  for  interest  of  a  sum 
sufficient  to  answer  the  judgments  which'  may  be  rendered  in 
them.  Or,  it  may  be,  that  a  part  only  of  the  assets  has  been 
reduced  to  money,  leaving,  without  fault  of  the  personal  rep- 
resentative, a  part  uncollected,  and  it  would  not  be  prudent  to 
subject  the  estate  to  the  costs  of  a  partial  settlement  and  distri- 
bution. These,  and  other  causes  develo])ed  by  the  particular 
facts  of  the  case,  may  excuse  a  delay  in  making  settlement,  and 
relieve  from  liability  for  interest.  Hut,  when  no  circumstances 
exist,  justifying  the  retention  of  the  money  unproductive,  the 
personal  representative  must  answer  for  interest.  Diligence  in 
making  settlements,  and  accounting  to  those  entitled  to  receive 
it,  for  the  money  received,  is  as  high  a  duty,  as  imj)eratively 
demanded  by  law,  as  diligence  in  the  collection,  or  in  reducing 
to  money  by  appropriate  proceedings,  when  a  legal  necessity 
exists  for  the  reduction  of  the  proj)erty,  real  or  })ersonal,  sub- 
ject to  administration. 

In  the  present  case,  the  cliancellor  allowed  the  administrator 
the  full  period  prescribed  by  law  for  making  settlements,  and 
paying  over  the  moneys  received  by  him,  not  com])uting 
interest  for  that  period.  There  were  no  circumstances  shown 
wliich  recpiired,  or  could  justify,  the  administrator  in  retaining 
tlie  moneys  for  a  longer  period.  The  exigencies  of  the  ad- 
ministrations did  not  require  it,  and  he  could  have  accounted 
for  them  as  safely  at  the  expiration  of  that  period,  as  when  the 
present  suit  was  instituted.  That  he  had  made  no  use  of  the 
moneys — had  not  mingled  them  with  his  own  funds,  so  that 
their  identity  was  lost — that  they  were  at  all  times  caj)al>le  of 
being  distinguished  as  trust  fnnds — while  it  relieves  him  from 
liability  for  interest  during  the  period  it  was  within  his  duty 
to  keep  them,  does  not  relieve  for  a  longer  period,  and  during 
the  unnecessary  and  unreasonable  delay  in  making  settlements, 
and  accounting  for  them.  When  a  settlement  is  delayed,  be- 
yond the  period  at  which  it  is  intended  by  the  statutes  that  it 
should  be  nuide,  if  there  be  facts  justifying  the  delay  and  re- 
taining the  money,  the  burden  of  pntviiig  them  must  rest  on 
the  executor  or  administrator.  lie  seeks  relief  from  a  clear 
legal  liability,  and  is  excusing  the  failure  to  perform  a  clear 
legal  duty. 

8.  The  only  party  assigning  as  error  the  refusal  of  the 
chancellor  to  charge  the  administrator  with  interest,  fmm  an 
earlier  period  than  that  fixed,  is  the  administrator  of  Amelia 
E.  McWhorter.  An  answer  to  the  assignment  is,  that  tln»ugh 
he  filed  exceptions  to  the  reports  of  the  register,  it  does  not 
appear  that  on  the  reference  he  insisted  upon  the  liability  of 
the  administrator  for  interest.  That  liability,  on  the  reference 
before  the  register,  was  claimed  only  by  the  res])ective  admin- 
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istrators  ad  litem.  Exceptions  must  be  founded  on  objections 
allowed  or  overriile'd  by  the  register.  On  a  hearing  of  the 
exceptions,  there  is  nothing  before  the  court  properly,  except 
the  objections  made  by  the  party  excepting,  which  were  over- 
ruled, or  the  objections  allowed  against  him  without  his  assent. 
All  objections,  not  made  or  insisted  upon  before  the  register, 
must  be  considered  as  waived,  or  abandoned. — 2  Dan.  Ch.  Pr. 
1321  {n.  1) ;  Gordon  v.  Zewis,  2  Sumner,  143 ;  Levns  v.  Leiois, 
Minor,  35. 

9.  The  statute  (Code  of  1876,  §  24-1:6)  clothes  an  executor, 
or  administrator,  with  the  power  to  rent,  publicly  or  privately, 
the  lands  of  the  testator,  or  the  intestate.  The  power  involves 
the  duty,  and  if  there  is  neglect  to  exercise  it,  he  is  answerable 
for  the  loss  resulting,  as  he  is  for  loss  from  the  neglect  of  any 
other  duty  with  which  he  is  charged. — Pearson  v.  iJarrington, 
32  Ala.  227;  James  t\  Faulk,  54  Ala.  184;  Benagh  v.  Tur- 
Tentine,  60  Ala.  557.  AYhen  it  is  an  ascertained  fact,  that  it 
will  be  necessary  to  resort  to  the  lands  for  the  payment  of 
debts,  it  is  a  duty  the  personal  representative  must  be  diligent 
in  performing,  to  intercept  the  descent  or  devise  of  the  lands, 
and  to  rent  them  until  a  sale  can  be  made.  The  widow,  free 
from  the  payment  of  rent,  can  retain,  until  dower  is  assigned 
to  her,  the  dwelling-house  where  her  husband  most  usually  re- 
sided next  before  his  death,  with  the  offices  and  buildings  ap- 
purtenant thereto,  and  the  plantation  connected  therewith. 
Code  of  1876,  §  2238.  But  the  personal  representative  may 
intervene,  and  compel  an  assignment  of  dower  to  her. — Code 
of  1876,  §  2239.  He  is  clothed  with  power  over  lands,  princi- 
pally because  they  are  made  liable  for  the  payment  of  debts, 
and  to  facilitate  their  application  for  that  purpose.  As  to  the 
lands,  when  he  resorts  to  them  for  the  payment  of  del)ts,  he  is 
rather  the  representative  of  creditors,  and  the  adversary  of 
heirs,  or  devisees,  or  of  the  widow  claiming  to  retain  them 
until  dower  is  assigned. — Bond  v.  Smithy  2  Ala.  660;  Benagh 
V.  Turrentine,  60  Ala.  557.  Within  a  reasonable  time  after 
ascertaining  that  he  must  resort  to  the  lands  for  the  payment 
of  debts,  lie  must  compel  an  assignment  of  dower  to  the 
widow ;  and  if  he  fails,  permitting  her  to  retain  possession  of 
them  free  from  rent,  he  must  bear  the  loss  resulting. 

In  Benagh  v.  TicrrenUne^  supra,  the  widow  was  the  admin- 
istratrix, and  it  was  held  that  neglect  of  duty  could  not  be  im- 
puted to  her,  for  failing  to  cause  her  dower  to  be  assigned,  until 
after  the  lapse  of  the  period  for  the  presentment  of  claims ;  to 
which  six  months  must  be  added,  for  instituting  and  ])rosecuting 
the  proceedings  to  a  decree  and  assignment.  That  was  the 
case  of  an  original  administration  of  a  solvent  estate.  What 
is  a  reasonable  time,  within  which  the  personal  representative 
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should  institute  the  proceedings,  it  was  said,  mriHt  depend  Hfmte- 
what  (m  the  knoum  Cfrnditimi  of  the  estate.  Whenever  it  is 
known  to  the  personal  representative  that  it  is  necessary  to 
subject  the  lands  to  the  payment  of  debts,  there  can  be  no 
reason  for  delaying  proceedings  for  the  assignujent  of  dower, 
that  the  possessory  right  of  the  widow  may  be  terminated,  and 
tlie  rents  and  profits  taken  for  the  benefit  of  creditors. 

The  chancellor  decreed,  that  the  adnn'nistrator  should  l)e 
charged  with  rents  of  tlie  lands  of  his  intestate,  Samuel  A. 
Wilson,  from  and  after  the  1st  day  of  January,  180{>.  The 
grant  of  administration  was  de  honifi  non,  and  nuide  in  1800; 
more  than  twelve  months  of  the  ])eriod  allowed  for  the  pre- 
sentment of  claims  having  expired  during  the  preceding  admin- 
istration. More  than  two  years  after  the  grant  of  administra- 
tion had  elapsed  before  the  administrator  is  charged  with  rents, 
and  he  had  in  tlie  intenin  reported  the  estate  as  insolvent. 
The  widow  was  in  possessiou  of  the  lands,  and  could  rightfully 
retain  possession,  free  of  rent,  until  her  dower  was  assigned. 
It  was  the  duty  of  the  administrator  to  cause  the  assigmnent 
to  be  made,  and  a  neglect  of  the  duty  rendered  him  liable  for 
the  rents  which  could  have  been  derived.  The  decree  of  the 
chancellor  is  not  very  explicit.  It  is  uncertain  whether  it  was 
intended  to  charge  the  administrator  with  the  entire  rents,  or 
with  only  two-thirds  thereof,  during  the  life  of  the  widow. 
The  latter  is  all  with  which  he  is  justly  chargeable,  while  she 
was  in  life ;  and  the  charge  for  rents  of  such  of  the  lands  as 
were  sold  under  the  decree  of  the  Court  of  Probate  should 
cease  from  the  time  of  the  sale.  If  this  be  the  proj)er  con- 
struction of  the  decree,  we  think  it  is  free  from  error. 

Neglect  of  duty  ouglit  not  lightly  to  be  imputed  to  anv 
trustee,  and  loss  cast  upon  him,  when  he  derives  no  gain,  anil 
has  not  sought  to  derive  any.  There  is  always  much  of  diffi- 
culty in  determining  what  is  a  reasonable  time,  within  which 
he  should  act.  We  know  of  no  safe  rule,  except  that  which 
we  have  already  stated;  and  that,  it  must  be  admitted,  is  not 
very  definite  :  what  would  have  i)een  the  course  of  a  prudent 
man,  transacting  his  own  business,  lo(»king  to  his  own  interests, 
in  view  of  the  jiarticular  circumstances.  Looking  to  these,  we 
are  not  prepared  to  say  the  chancellor  erred  in  not  charirino- 
the  administrator  witli  rents  from  an  earlier  period.  The  times 
were  troublous;  men's  minds  were  unsettled;  the  political 
status  of  the  State  was  undefined;  governments  were  beintr 
inaugurated  in  one  year,  to  be  destroyed  the  next ;  and  the 
prohipt  action  of  days  of  peace  a'ld  *jin'et  could  n(»t  be  ex- 
pected, or  exacted.  The  solvency  of  Wilson's  estate  de])ended 
on  the  validity  of  the  claim  preferred  by  the  administrator  of 
C,  H.  H,  Knox,  the  consideration  of  which  was  the  purchase- 
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money  of  slaves.  Many  entertained  grave  doubts  of  the 
validity  of  such  claims,  which  were  not  removed  until  the  de- 
cision of  this  court  at  the  January  term,  1870. — McJElvaine 
V.  Madd,  44  Ala.  48. 

We  can  not  say  the  chancellor  erred  in  ruling  that  the  ad- 
ministrator should  be  charged  with  rents  which  could  have 
been  realized  from  and  after  the  first  day  of  January,  1869. 
The  charge  should  be  of  the  value  of  two-thirds  of  the  rents 
during  the  life  of  the  widow ;  and  it  should  extend  only  to  the 
sale  of  the  lands  for  such  as  were  sold  by  the  administrator. 
The  sale  carried  to  the  purchaser  the  rents  accruing,  and  with 
these  the  administrator  can  not  be  charged. — English  v.  Key, 
39  Ala.  113. 

In  reference  to  the  charge  for  the  rents  of  the  lands  of 
James  M.  Knox,  there  does  not  appear  to  have  been  any  motion 
made  before  the  register  to  make  such  charge ;  and  none 
having  been  made,  it  was  error  to  direct  the  register,  in  re-stat- 
ing the  account,  to  introduce  the  charge.  Nor  was  there  any 
motion  made  before  the  rejjister  to  charge  the  administrator  of 
Jane  Knox  with  the  rents  of  lands.  The  exceptions  taken,  in 
reference  to  a  failure  or  refusal  to  make  the  charge,  are,  conse- 
quently, without  foundation,  and  were,  for  this  reason,  properly 
overruled.  Xor  does  it  appear  that  there  was  any  motion  to 
charge  him  with  the  Hamlet  judgment;  and  there  can  be  no 
inquiry  now,  whether  he  should  be  charged  with  a  larger  sum 
than  was  charged  by  the  register. 

11.  If  the  administrator  in  chief  of  Calhoun  H.  K.  Knox 
made  sale  of  the  personal  property,  which  was  by  the  statute 
exempt  to  the  widow,  free  from  administration,  it  was  a  tort, 
for  which  he  is  personally  liable. —  Cartel'  v.  HhikU,  13  Ala. 
529.  But  the  tort  did  not  create  any  liability,  which  could  be 
fixed  on  the  assets  in  the  hands  of  the  administrator  de  honis 
Twn.  It  was  erroneous  to  decree  that  the  present  administrator 
should  account  for  the  value  of  such  property,  or  the  sums  for 
which  it  may  have  been  sold  by  the  preceding  administrator; 
unless,  perhaps,  it  had  been  shown  that  he  had  accounted  to  the 
administrator  de  Ixmis  non  for  such  moneys. 

12.  There  was  no  error  in  overrnling  the  objections  of  the 
administrator  ad  litem  of  Wilson,  to  the  validity  of  the  claim 
filed  by  the  administrator  of  C.  II.  H.  Knox.  The  allowance 
of  a  claim,  duly  filed  against  an  insolvent  estate,  is  a  matter  of 
right  the  statute  secures  to  the  creditor,  unless  objections,  di- 
rected to  its  validity  or  justness,  are  filed  within  twelve  months 
after  the  declaration  of  insolvency. —  Thames  v.  IlerheH,  60  Ala. 
340 ;  Thornton  v.  Moore,  Ih.  347. 

We  have  considered  all  matters  presented  by  the  assignment 
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of  errors ;  but  we  do  not  deem  it  necessary  to  notice  specially 
any  others  tlian  such  as  are  herein  considered.  "JI^ 

The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded, that  there  may  be  a  reference  to  the  register,  to  re-state 
the  accounts,  charging  the  appellant,  Clark,  as  administrator  of 
Samuel  A.  Wilson,  with  interest  and  rents  as  herein  indicated, 
and  allowing  him  interest  on  his  disbursements  for  the  same 
time  with  which  he  is  charged  interest;  and  charging  him  with 
interest  as  administrator  of  Jane  Knox  and  James  M.  Knox, 
as  herein  indicated,  and  allowing  him  interest  on  his  disburse- 
ments during  the  same  period  with  which  he  is  charged  inter- 
est. And  the  appellant  will  be  allowed  conmiissions,  as  fixed  by 
the  statute,  on  the  amounts  as  shown  in  the  re-stated  accounts. 
The  costs  of  these  apjwals  must  be  paid  as  follows :  one-fourth 
by  the  appellant,  Clark,  individually  ;  one- fourth  by  Mobley,  as 
administrator  of  Amelia  E.  McWhorter;  one-fourth  by  Clark, 
as  administrator  of  Samuel  E.  Wilson,  and  one  fourth  by  him  as 
administrator  of  Jane  Knox  and  James  M.  Knox, ;  the  said  ad- 
ministrators to  be  reimbursed  such  custs  from  the  assets  in  their 
hands  to  be  administered. 

STOXE,  J. — Tn  the  opinion  of  our  brother,  the  Chief-Jus- 
tice, is  this  language :  "  Exceptions  [to  the  register's  report] 
must  be  founded  on  objections  allowed  or  overruled  by  the 
register.  *  *  All  objections,  not  made  or  insisted  upon  be- 
fore the  register,  must  be  considered  as  waived  or  abandoned." 
This  was,  no  doubt,  the  English  rule,  and,  for  a  long  time,  wsis 
regarded  as  the  rule  in  this  State.  But,  under  our  rules  of 
practice,  the  majority  of  the  court  think  our  brother  states  the 
rule  too  broadly.  Rules  92  and  93  of  Chancery  Practice  (Code 
of  1876,  p.  174)  have  very  materially  moditied  the  English 
rule.  Rule  92  declares,  that  ''No  notice  to  the  parties  to  bring 
in  objections  to  the  draft  of  a  report  shall  be  necessary,  nor  can 
any  excei)tions  be  taken  before  the  register  to  such  draft;  nor 
shall  any  exceptions  to  a  report  be  reierred  to  the  register;  but 
the  same  shall  be  heard  and  decided  in  the  first  instance  l)v  the 
chancellor  or  court."  Rule  S9  prescribes  the  manner  in  which 
testimony  shall  be  taken  before  the  register;  that  it  shall  be  re- 
duced to  writing,  paged,  etc.,  and  declares  it  becomes  })art  of 
the  file.  This  rule  (89)  provides  for  an  exception  before  the 
register.  It  is  when  there  are  "exceptions  to  his  rulings  on  tes- 
timony, admitted  or  rejected  hy  him."  These  he  must  note, 
and  if  the  exception  is  not  then  taken,  it  is  waived.  Rule  93 
prescribes  how  exceptions  are  to  be  taken  in  the  Chancery 
Court,  and  in  what  manner  testimony,  to  sustain  or  defeat  the 
exception,  is  to  be  brought  before  the  court.  All  this  is  done 
before  the  court,  and  not  before  the  register. 
40 
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We  will  not  say  that  there  may  not  be  eases,  in  which,  to 
sustain  an  exception  before  the  chancellor,  the  record  must  af- 
firmatively show  action  taken,  or  motion  made  by  counsel,  be- 
fore the  register.  A  failure  to  take  proof,  or  to  act  on  a  mat- 
ter not  specially  referred  to  him  in  the  decretal  order,  or  in- 
structions, would  present  such  a  case.  It  is  not  the  duty  of  the 
register  to  procure  or  present  proof ;  counsel  must  do  that.  A 
failure  to  institute  an  inquiry,  or  to  hear  testimony  on  a 
question  not  expressly,  or  by  necessary  implication,  referred 
to  him,  would  present  no  ground  for  an  exception,  unless 
the  inquiry  w^as  pertinent  and  material,  and  the  register 
was  put  in  fault  by  refusing  to  hear  such  testimony  when  of- 
fered, or  to  consider  such  question  M'hen  moved  thereto.  And 
a  party,  seeking  to  except  on  such  ground,  must  have  the  rec- 
ord show  lie  made  the  necessary  motion  in  the  premises.  The 
«ourt  never  presumes  error,  but  requires  it  to  be  shown. 

When,  however,  the  register's  report,  or  the  testimony,  one 
■or  l)oth,  show  that  he  has  disobeyed  the  mandate  of  the  decre- 
tal order,  or  chancellor's  instructions,  or  that  he  has  otherwise 
committed  some  positive  error  of  law  or  of  fact,  it  is  not  neces- 
sary that  any  motion  or  exception  should  be  made  or  taken  be- 
fore him,  or  that  he  shall  be  notified  an  exception  will  be  taken. 
A  day  is  allowed,  after  the  report  is  read  in  court,  for  filing 
exceptions  to  it;  and  it  is  not  necessary  that  any  one  shall  have 
earlier  notice  of  the  intention  to  except  to  it. — Rule  94  of 
Chancery  Practice.  See  Ilarhin  v.  Bell,  54  Ala.  389 ;  Moore 
V.  RandolphbS  AdrrCr,  at  the  present  term.  We  therefore  hold 
that  the  rule  is  stated  too  broadly  in  the  opinion  of  the  Chief- 
Justice,  and  the  rule  herein  stated  is  the  true  one  under  our 
rules  of  practice. 


Grimball  !?•  Patton. 

Bill  in  Equity  hy  Trustee,  asking  Constntcii&n  of  Will  creatr 
Ing  Tmist,  and  Instructions  as  to  Bights  of  Claimants. 

1.  Codicil. — A  codicil  is  part  of  the  will,  and  the  two  must  be  con- 
strued together  as  parts  of  one  instrument.  If  the  codicil  expressly  re- 
vokes, or  is  in  irreconcilable  conflict  with  any  clause  of  the  will,  that 
clause  must  be  treated  as  stricken  out,  and  the  codicil  stand  as  the  last 
exponent  of  the  testator's  intention  ;  but  the  codicil  revokes  and  supplants 
the  will  only  to  this  extent. 

2.  Bequest  of  absolute  estate,  with  limitation  over  on  death  without  issue 
before  reaching  twenty-one  years  of  age. — Under  a  bequest  of  an  estate  in 
fee  to  each  of  the  testator's  children,  with  these  words  superadded,  "If 
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any  of  my  children  should  die  before  they  arrive  at  the  age  of  tventy-one 
years,  leaving  no  legal  issue,  then  the  part  of  the  said  chiid  or  children  so 
deceased  shall  revert  back  to  my  surviving  child  or  children  and  their 
heirs,"  the  limitation  over  is  dependent  on  the  haj)peninj;  of  the  two 
specified  events — death  before  the  age  of  twenty-one  years,  and  leaving 
no  issue — and  the  estate  of  a  child  who  dies  without  issue  after  having 
reached  the  age  of  twenty-one  years  is  not  defeated. 

3.  Bequest  of  absolute  estate,  iiith  such  limitation,  and  pron'sion  by 
codicil  for  settlement  to  separate  use  of  married  daughters,  irith  re- 
mainder to  their  children. — Where  the  will  contained  a  bequest  of  an  es- 
tate in  fee  to  each  of  the  testator's  children,  with  a  limitation  over  on  the 
death  of  any  one  without  issue  l)efore  reaching  the  age  of  twentv-one 
years,  and  a  codicil  was  added  to  the  will  in  these  words:  "  It  is  my 
will  and  desire,  that  the  share  of  mv  estate  which  is  intended  for  my 
daughters  shall  vest  in,  and  Ise  held  hy  my  executors,  or  the  survivors, 
in  trust  for  the  sole  and  separate  use  and  l)encfit  of  my  said  daughters 
respectively  ;  and  should  they,  or  either  of  them,  marry,  then  said  shares 
to  be  for  their  sole  and  separate  use,  free  from  the  ctmtrol  or  manage- 
ment of  their  husbands,  nnd  not  in  any  manner  to  be  liable  for  their 
debts — the  net  income  only  to  be  allowed  by  my  sjiid  executors  for  the 
comfortable  support  and  maintenance  of  my  said  dnughters  i\m\  their 
families ;  and  on  the  death  of  my  said  daughtiT  or  (hujghters,  /<Yf?//*</ 
children,  the  share  of  each  (laughter  to  be  ecpudly  divided  among  her 
children  ;  "  hel<t,  that  the  codicil  only  changed  the  legal  estate  of  a  mar- 
ried daughter  into  an  ecjuitabie  estate,  excluding  her  husl)and's  marital 
rights,  and,  i)0ssibly,  limiting  her  right  to  charge  more  than  her  net  an- 
nual income,  but  did  not  otherwise  limit  or  atiect  the  interest  which  she 
took  under  the  will,  or  the  interest  of  her  surviving  brothers  and  sisters 
in  her  share,  on  her  death  without  issue  after  having  attained  the  age  of 
twenty-t)ne  years. 

4.  Continuance  of  trustee's  title. — "When  j^rojjerty  is  held  liy  a  tru.^tee, 
under  testamentary  provisions,  for  the  sole  nnd  .sseitarate  u.'se  and  benefit 
of  a  married  woman,  to  the  exclusion  of  the  marital  rights  of  the  husband, 
the  trust  is  dissolved  by  her  death,  and  the  e(iuital)le  estate  becomes  a 
legal  estate  in  those  who  succeed  to  it. 

5.  Descent  of  real  estate;  gortrned  hy  vliat  lair. — The  descent  of  real 
estate  in  Alabama,  owned  by  a  person  who  dies,  intestate,  in  New  York, 
where  he  resided,  is  governed  by  the  laws  of  Alabama. 

6.  Statutory  and  rijulfahle  estates  of  married  irotncn. — The  several 
statutory  provisions  in  reference  to  the  estates  of  married  women  aj)ply 
only  to  estates  held  under  the  statutes,  and  not  to  e(juitable  separate  es- 
tates held  under  wills  or  deeds. 

7.  Hu.'<band's  rights  in  n-ife's  equitable  estate. — Where  lands  are  vested 
in  a  trustee,  for  the  so\v  and  separate  use  of  a  married  woman,  to  the  ex- 
clusion of  the  marital  rights  of  her  husband,  he  can  not  become  tenant 
by  the  curtesy,  when  there  is  no  issue  of  the  marriage;  and  his  marital 
rights  not  having  attached  during  the  coverture,  they  can  not  attach  after 
the  death  of  the  wife. 

8.  Domestic  and  foreign  administrators. — Adininistration  having  been 
granted  here  on  the  estate  of  a  married  woman  who  died  in  New  York, 
where  she  resided  with  her  husbaml,  such  administrator  is  entitled  to 
collect  all  the  i)ersonal  assi-ts,  and  the  rents  of  real  estate,  and  holds 
them  for  the  payment  of  de])ts  and  expenses  of  administratifm,  and  for 
purpo.ses  of  ulterior  administration  ;  and  the  testamentary  trustee  of  her 
estate  nuist  account  and  .settle  with  him,  altliough  her  surviving  hufiband 
has  also  taken  out  letters  of  administration  in  New  York. 

9.  Cros.a-bill ;  vheu  jnrninture,  aitd  not  germane. — Where  a  trustee  for 
a  married  woman  files  a  l)ill  after  her  death,  asking  the  construction  of 
the  will  creating  the  trust,  and  the  detennination  of  the  rights  of  the 
several  claimants  of  the  property  ;  and  the  decree  of  the  court  holds  the 
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heirs  entitled  to  the  lands,  and  the  domestic  administrator  entitled  to  the 
personal  property  for  the  purposes  of  administration ;  a  cross-bill  by  the 
surviving  husband,  who  was  also  the  foreign  domiciliary  administrator, 
asserting  his  individual  rights  to  the  personal  property  under  the  law  of 
the  foreign  domicile,  is  prematurely  filed,  and  is  not  germane  to  the  pur- 
poses of  the  original  bill. 

Appeal  from  tHe  Cliancerj  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  original  bill  in  this  case  was  filed  on  February  8th,  1877, 
by  Samuel  R.  Cruse,  as  trustee  of  the  estate  of  Mrs.  Catherine 
Grimball,  deceased,  formerly  Miss  Catherine  Moore,  against 
the  several  persons  who  asserted  claims  to  the  property — namely, 
her  surviving  brothers  and  sisters,  her  surviving  husband  (John 
Grimball,  who  was  also  the  administrator  of  his  deceased  wife 
by  appointment  made  by  the  proper  court  in  New  York),  and 
John  L.  Rison,  as  the  administrator  of  said  estate  by  appoint- 
ment of  the  Probate  Court  of  Madison  county ;  and  sought  a 
judicial  construction  of  the  will  creating  the  trust,  and  the  in- 
structions of  the  court  as  to  the  rights  of  the  respective  claim- 
ants, that  he  might  account  with  them  for  the  property  belong- 
ing to  the  trust  estate,  and  make  a  settlement  of  his  trust. 

Mrs.  Grimball  was  a  daughter  of  Dr.  David  Moore,  deceased, 
and  her  trust  estate  was  held  under  the  provisions  of  his  will. 
Dr.  Moore  died  in  Madison  county,  Alabama,  during  the  year 
1845,  possessed  of  a  large  estate,  and  leaving  a  widow,  two  sons, 
and  two  daughters  ;  and  his  last  will  and  testament  was  duly  ad- 
mitted to  probate,  in  said  county  of  Madison,  on  October  6th, 
1845.  The  will  was  dated  March  12th,  1845,  and  contained 
the  following  (with  other)  provisions :  "  Item  1st.  I  desire 
and  direct  my  executors  to  pay  all  my  just  debts  out  of  my  es- 
tate, and  that  the  remainder  of  my  estate  entire,  of  real,  per- 
sonal and  mixed,  of  whatever  kind  soever,  be  divided  between 
my  dearly  beloved  wife,  Martha  L.  Moore,  and  my  children 
which  are  now  living,  or  that  may  be  born  after  my  death  be- 
gotten of  her,  which  may  be  living  at  the  time  of  division,  to 
be  made  in  equal  portions,  and  of  equal  value  as  near  as  may  be 
each  one's  share."  "  Item  5th.  My  dear  wife,  Martha  L. 
Moore,  shall  have  power  to  draw  her  entire  share,  which  is  to 
be  an  entire  child's  part,  at  the  expiration  of  any  one  year,  to 
be  allotted  to  her,  under  the  order  of  the  court,  on  her  applica- 
tion. But  she  shall  have  the  power,  if  she  remains  single,  and 
prefers  it,  to  let  her  part  of  my  estate  remain  in  joint  stock  un- 
til the  oldest  living  child  shall  arrive  at  lawful  age,  if  a  male,  or 
until  she  may  arrive  at  the  age  of  eighteen,  if  a  female  child, 
and  should  marry  ;  in  which  event,  then  a  division  shall  take 
place,  and  their  respective  shares  shall  be  allotted  to  them 
respectively ;  or,  should  my  wife  marry,  then  a  division  shall 

Vol.  lxx. 


1881.]  OF  ALABAMA. 

[Grim ball  v.  Patton.] 

be  made,  allowing  her  part  of  my  estate  to  be  set  apart  for  lier 
use,  and  delivered  up  by  said  executors,  and  the  balance  kept 
together  until  distribution  be  made  among  my  children  re- 
spectively. If  any  of  my  children  should  die  l>efore  they  arrive 
at  the  age  of  twenty-one  years,  leaving  no  legal  issue,  then  the 
part  of  said  child  or  children  so  deceased  shall  revert  back  to 
my  surviving  child  or  children  and  their  heirs ;  and  if  the  child 
or  children  so  dying  shall  leave  legal  issue,  then,  and  in  that 
event,  their  respective  portions  of  my  estate  shall  descend  and 
be  allotted  to  such  issue  of  their  body  so  left  at  their  death.'" 

There  was  a  codicil  annexed  to  the  will,  dated  April  5th,  1845, 
in  these  words :  "  It  is  my  will  and  desire,  that  the  share  of 
my  estate,  real,  personal  and  mixed,  or  of  any  description  what- 
soever, which  is  intended  for  my  daughters,  shall  vest  in  and  be 
held  by  my  executors  above  mentioned,  or  their  survivors,  in 
trust  for  the  sole  and  separate  use  and  benefit  of  my  said 
daughters  respectively ;  and  should  they,  or  either  of  them, 
marry,  then  said  shares  to  be  for  their  sole  and  separate  use, 
free  from  the  control  or  management  of  their  husl)ands,  and 
not  in  any  nu\nner  to  he  liable  for  their  debts — the  net  income 
only  to  l)e  allowed  by  my  said  executors  for  the  comfortable  sup- 
port and  maintenance  of  my  said  daughters  and  their  families; 
and  on  the  death  of  my  said  daughter  or  daughters,  leaving 
children,  the  share  of  such  daughter  to  be  equally  divided  be- 
tween her  children.  Provided^  that  my  said  cxecutore  may  al- 
low to  the  husbands  of  my  daughters  the  net  annual  piocetds 
of  their  respective  shares,  if  they  think  it  prudent  t<t  do  so.'' 

The  testators  estate  was  divided,  pursuant  to  the  terms  of 
the  will,  in  1855,  between  his  widow  and  his  four  children  ;  the 
sharealloted  to  his  daughter  Catherine  being  set  apart,  and 
placed  in  the  hands  of  trustees.  Cruge,  the  complainant  in  the 
bill,  was  appointed  trustee,  by  the  register  of  said  Chancery 
Court,  on  the  selection  of  the  said  Catherine,  on  the  28th  De- 
cember, 1874.  On  the  16th  November,  1876,  said  Catherine 
was  married  to  John  (irimhall,  who  was  then  a  citizen  (»f  New 
York  ;  and  she  and  her  husl)an(l  continued  to  reside  in  the  city 
of  New  York,  from  that  time  until  her  death,  which  occurred 
on  the  17th  July,  1877.  She  died  intestate,  never  having  had 
any  children,  and  l)eing  over  the  age  of  twenty-one  years.  On 
the  llHh  December,  1877,  letters  of  administration  on  her  es- 
tate were  granted  by  the  Surrogate's  Court  in  New  York  to  her 
surviving  liushand  ;  and  he  filed  an  answer  and  cross-hill  in  the 
cause,  asserting  his  rights  to  the  proi)erty,  and  claiming  that, 
under  the  laws  of  New  York,  he,  as  surviving  husband,  was  en- 
titled to  all  the  personal  property.  Rison,  resident  administra- 
tor, claimed  the  property  for  the  purposes  of  administration  ; 
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and  answers  were  filed  bj  the  other  defendants,  asserting  their 
claims  under  the  will. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  as  follows:  "It is  therefore  ordered,  adjudged, 
and  decreed  by  the  court,  that  under  the  will  of  the  said  Dr. 
David  Moore,  his  sons,  Samuel  H,  and  David  L.,  having  at- 
tained the  age  of  twentj-one  years,  became  invested  absolutely 
with  the  shares  to  them  bequeathed  by  said  will ;  that  the 
daughters  of  said  testator  took  nothing  under  said  will,  but  tliat 
the  shares  intended  for  them  under  said  will  by  said  codicil 
vested  absolutely  in  his  executors  as  trustees,  the  net  income  to 
be  applied  for  their  use  and  support ;  and  the  said  Catherinef 
having  died  leaving  no  children,  the  share  invested  in  the  com- 
plainant as  her  trustee  reverted  to  the  estate  of  the  original 
testator,  to  be  distributed  between  his  heirs  under  the  laws  of 
Alabama;  and  it  further  appearing  that  no  estate  was  vested  by 
said  will  in  said  Catherine  Grimball,  it  is  ordered,  that  the  peti- 
tion of  John  Grimball  to  be  made  a  party  as  administrator  of 
the  said  Catherine,  be,  and  the  same  is  hereby  dismissed." 

The  appeal  is  sued  out  by  Grimball,  who  here  assign  as  error 
each  part  of  the  chancellor's  decree  adverse  to  his  claims ;  and 
there  are  cross  assignments  of  error  by  the  administrator. 

D.  P.  Lkwis.  and  R.  B.  Tuxstall,  for  appellant. — (1.)  By 
the  terms  of  the  will,  Mrs.  Grimball  took  an  absolute  estate  in 
fee  simple,  subject  to  be  divested  and  defeated  by  her  death 
without  issue  before  reaching  the  age  of  twenty-one  years;  and 
by  the  codicil,  the  character  of  this  estate  being  changed  by  the 
interposition  of  trustees,  the  estate  itself  could  only  be  defeated 
by  her  death  leaving  issue,  or  surviving  children.  As  she  died 
without  issue,  the  estate  was  not  defeated  by  the  contingency 
provided  for  in  the  codicil ;  and  as  she  had  attained  the  age  of 
twenty-one  j'ears,  it  was  not  defeated  by  the  contingency  pro- 
vided in  the  will.  An  absolute  estate  being  given  by  the  will, 
the  codicil  does  not  operate  as  a  revocation,  except  so  far  as  it 
is  expressly  stated  to  be  so  intended,  or  so  far  as  it  is  absolutely 
inconsistent  with  the  provision  in  the  will. —  Westeott  v.  Cady^ 
5  Johns.  Ch.  34:3;  1  Jarman  on  Wills,  165;  Brant  i\  Wilsmiy 
7  Cowen,  56 ;  8  DeGex,  M.  &  G.  368 ;  1  Redf .  Wills,  362 ; 
Mason  v.  Smith,  49  Ala.  73 ;  Murch  v.  i^Iarchant,  6  Man,  &  Gr, 
813;  14  Beavan,  587;  3  Ohio  St.  369 ;  Qninci/  v.  Rogers,  % 
Cush.  Mass.  291 ;  1  Wms.  Exr's,  199,  6th  Amer.  ed.  Here,  the 
will  and  codicil  are  not  repugnant  to  each  other,  but  present 
the  not  uncommon  case  of  an  absolute  gift  to  a  daughter,  with 
a  subsequent  direction  for  a  settlement  upon  her ;  in  which 
cases,  the  rule  is  well  established,  that  the  quantity  of  the  estate 
is  not  lessened,  but  merely  the  use  limited  ;  and  when  the  terms 
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of  the  settlement  have  been  complied  with,  and  a  settlement  ig 
no  longer  necessary  or  practicable,  the  absolute  gift  remains  un- 
changed.—  Jarman  on  AVills,  785,  4th  Amer.  ed. ;  2  Kedf.  Wills, 
268,  2d  ed. ;  Iluliiie  r.  /Julme,  9  Simons,  044;  Billing  v.  Bil- 
hig,  5  Sim.  232;  Campbell  v,  Brownrlgg^  1  Phil.  Ch.  301  ; 
Gulichv.  Giiltch,  25  N.  J.  Eq.  328;  12  C.  E.  Greene,  498; 
Alsimi  V.  Davis,  2  Head,  Tenn.  268 ;  Sherrod  v.  Slien-od,  38^ 
Ala.  542;  Co.  Litt.  206  «;  Drumimmd  v.  Dvaminond,  26  N. 
J.  E(|.  234;  5  Vesey,  207;  3  Beavan,  343 ;  2  Jac.  k  \\.  279. 

.  (2.)  The  purposes  of  the  trust  having  been  accomplished^ 
the  trust  ceased  on  thedeathof  Mrs.  (Trimball  without  children. 
Conihy  V.  McJIirhael,  19  Ala.  747;  Powell  v.  Ghnn,  21  Ala. 
458;  Schafer  v.  Lavretta,o7  Ala.  14;  100  Mass.  529;  6r.  Law 
Library,  83;  2  Myl.  ct  K.  57;  10  Sim.  254;  Schouler's  Dom. 
Rel.  194. 

(3.)  The  rights  of  the  surviving  husband  are  not  excluded 
or  abridged  1)V  the  codicil;  the  exclusion  being  limited  to  the 
coverture,  and  there  beilig  no  limitation  over. — Ilill  on  Trustees, 
667,  4th  Amer.  ed. ;  1  Bradf.  Sur.  Rep.  (N.  Y.)  64;  Lewin  on 
Trusts,. 642,  680;  Bisph.  Eq.  119,  jj  107;  Perrv  on  Trusts, 
§  668;  23  Beavan,  450  ;  2  Jac.  ik  W.  279  ;  1  Phdl.  301  ;  24  Pcnn. 
253;  6  Humph.  129;  14  B.  Mon.  152;  Stewart  r.  Stewart,  7 
John.  Ch.  245;  5  Madd.  408;  Rochan  v.  Lecatt,  2  Stew.  429; 
33  Md.  325;  11  liar.  Penn.  29. 

(4.)  By  the  law  of  the  domicile,  which  is  the  law  of  New 
York,  the  personal  property  of  a  married  woman,  dying  intes- 
tate and  without  issue,  goes  to  the  surviving  husband. —  117/  itaher 
V.  Whitaler,  6  Johns.  117;  7  Johns.  Ch.  246;  22  X.  Y.  113: 
24  N.  Y.  378;  47  X.  Y.  351. 

IIiMEs  ifc  GoKDoN,  and  AValkek  A:  Suklijv,  contra. 

STONE,  J. — The  codicil  is  })art  of  the  will,  and  they  must 
be  construed  together  as  one  instrument.  If  the  codicil  ex- 
pressly revoke  any  part  of  the  will,  then  the  part  revoked  must 
be  treated  as  stricken  out.  If  any  part  or  clause  of  the  codicil 
be  irreconcilably  rei)ugnant  to  a  clause  or  clauses  of  the  will,, 
then,  to  that  extent,  the  codicil  supj)lants  the  will,  and  the  lat- 
ter becomes  inoperative.  But  it  su|)plants  the  will  only  to  the 
extent  the  repugnancy  is  irreconcilal)le.  This,  on  the  principle^ 
and  oidy  on  the  principle,  that  the  codicil  is  the  later  express- 
ion of  the  testator's  will,  and  being  variant  fron)  the  provisious 
of  the  will,  the  presumption  obtains  that  the  testator's  purj)ose 
and  will  had  undergone  a  change.  It  is  said  in  many  of  the 
cases,  that  a  codicil,  duly  executed,  is  a  republication  of  the 
will,  and  draws  to  it  the  execution  of  the  will,  as  of  that  <late, 
with  the  exception  of  the   rule  of  construction  alK)ve  noted- 
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Hence,  they  are  to  be  construed  as  one  instrnment — as  collect- 
ively tlie  last  will  of  the  testator. — Hitchcock! s  Heirs  v.  V.  8. 
Bank,  7  Ala.  386,  437 ;  1  Jar.  on  Wills,  3  Amer.  ed.,  marg.  p. 
160 ;  1  Eedf.  on  Wills,  288-9.  Says  the  author  last  cited  :  "It 
is  a  clear  principle  of  the  English  and  American  law,  that  all 
codicils,  however  numerous,  are  to  be  regarded  as  parts  of  the 
will,  and  all,  together  with  the  will,  are  to  be  construed  as  one 
instrnment." — Ih.  352,  and  note  22  on  page  291.  Chancellor 
Kent's  language — Westcott  v.  Cady,  5  Johns.  Cli.  343 — is: 
"  I  shall  take  it  for  granted,  as  a  clear  and  settled  rule,  that  a 
will  and  codicil  are  to  be  taken  and  construed  together,  in  con- 
nection with  each  other,  as  parts  of  one  and  the  same  instru- 
ment." In  Mason  v.  Smith,  49  Ala.  71,  is  a  correct  statement 
of  the  rules  of  interpretation.  We  need  not  announce  whether 
the  rules  were  correctly  applied  in  that  case. — N'eff''s  Appeal, 
48  Penn.  St.  501 ;  S'tmnmons  v.  Simmons,  26  Barb.  68,  75. 

In  the  5tli  item  of  the  will  it  is  said :  "  If  any  t)f  my  chil- 
dren should  die  before  they  arrive  at  the  age  of  twenty-one 
years,  leaving  no  legal  issue,  then  the  part  of  said  child  or  chil- 
dren so  deceased  shall  revert  back  to  my  surviving  child  or  chil- 
dren and  their  heirs."  It  is  contended  for  appellees,  that  the 
true  intent  and  meaning  of  this  clause  were,  and  are,  that  the 
surviving  child  or  children  should  take,  no  matter  wdien  any 
child  should  die,  "  leaving  no  issue."  The  argument  in  support 
of  this  conclusion  is,  that  the  dying  "without  issue"  must  have 
been  the  controlling  condition,  on  which  testator  intended  the 
gift  over  to  take  effect,  and  there  could  be  no  reason  for  the 
gift  over,  if  the  child  died  without  issue  before  reaching 
the  age  of  twenty-one  years,  that  would  not  apply  with 
equal  force,  if  such  child  should  so  die  after  reaching  that  age. 
This  argument  asks  us  to  imply  the  words  "  or  after;''''  immedi- 
ately succeeding  the  word  '"'' before,''''  in  the  clause  copied.  We 
can  perceive  no  reason  for  such  implication.  If  the  intention 
contended  for  had  existed,  it  would  have  been  much  more  eas- 
ily and  naturally  carried  out,  by  entirely  omitting  the  words, 
^'before  they  arrive  at  the  age  of  twenty-one  years."  This,  on 
the  solution  we  are  asked  to  adopt,  is  the  mode  of  expression 
most  likely  to  suggest  itself  and  be  employed.  Why  mention 
the  epoch  of  the  children's  prospective  majority,  if  it  was  to 
exert  no  influence  in  the  dispositions  of  his  property?  We  can 
imagine  cogent  reasons,  why  a  testator  would  wish  to  direct 
the  secondary  devolution  of  his  property,  in  the  event  the  pri- 
mary objects  of  his  bounty  should  be  cutoff  in  immature  years, 
while  he  may  have  desired,  if  they  reached  their  majority,  they 
themselves  should  determine  the  direction  it  should  take.  But 
we  do  not  consider  this  line  of  conjecture  open  to  us.  The  tes- 
tator has  expressed  one  possible  event,  on  the  happening  of 
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which  the  property  devised  and  bequeathed  was  to  revert  to  his 
■estate,  or  other  children.  Tliere  were  many  other  jjossihilities, 
which  should  have  suggested  themselves,  in  the  frame  alike  of 
the  fifth  item  of  his  will,  and  of  tlie  codicil.  "We  have  no  right  to 
suppose  they  did  not  occur  to  him.  But,  it  is  immaterial 
whetlier  they  occurred  to  him  or  not.  If  they  did,  then  he  in- 
tentionally omitted  all  provision  to  meet  them.  If  they  did 
not,  then  he  had  no  testamentary  intention 'in  regard  to  them. 
Either  view  is  fatal  to  the  appellees  ;  for,  in  the  construction 
of  wills,  we  must  carry  into  effect  the  intention  of  the  testator, 
as  shown  in  a  fair  interpretation  of  the  language  employed. 
We  are  forbidden  to  conjecture  what  he  should  have  done,  or 
what  he  would  have  done,  if  it  had  occurred  to  liim, — Shei'rod 
■V.  Sherrod,  SS  Ala.  537;  IloU'tngmcorth  v.  JldU'irKjsirorth^  65 
Ala.  321.  Expressly  directing  that  the  property,  in  one  possi- 
ble event,  should  go  to  the  other  children,  and  omitting  all  di- 
rection in  other  possible  events  arising  under  the  fifth  item  of 
the  will  and  under  the  codicil,  the  implication  is  that  this  was 
intentional.     Inchisio  nniiM,  est  exclnsio  alterhta. 

Another  argument:  The  first  separable  clause  of  the  codicil 
is  in  this  language:  "It  is  my  will  and  desire,  that  the  share  of 
my  estate,  real,  personal  and  mixed,  or  of  any  description  what- 
soever, which  is  intended  for  my  daughters,  shall  vest  in,  and 
be  held  by  my  executors  above  nientioned,  or  the  survivors,  in 
trust  for  the  sole  and  separate  use  and  benefit  of  my  said  daugh- 
ters respectively."  This  clause  is  followed,  and  correctly  fol- 
lowed, by  a  semi-colon.  If  the  codicil  had  stop])ed  here,  there 
could  have  been  no  differences  of  opinion  in  its  construction. 
It  would  not  have  varied  the  quanhiin  of  the  estate.  Its  only 
effect  would  have  been  to  change  a  legal  fee  into  a  trust,  or 
equitable  estate  in  fee.  Xo  one  would  contend  that  this  clause, 
standing  alone,  cut  the  interest  the  daughters  took  under  the 
will  down  to  a  life-estate.  The  quantity  of  estate  the  daugh- 
ters would  have  enjoyed,  whether  they  married  or  not,  would 
have  remained  a  defeasible  fee,  secured  to  them  under  the 
5th  item  of  the  will ;  nothing  fnore,  nothing  less.  P>ut  the 
eodicil  continues:  ''And  shcMild  they,  or  either  of  them, 
marry,  then  said  shares  to  be  for  their  sole  and  separate  use, 
free  from  the  control  or  management  of  their  husban<ls,  and 
■not  in  any  manner  to  be  liable  for  their  debts — the  net  income 
only  to  be  allowed  by  my  said  executors  for  the  comforta])le 
support  and  maintenance  of  my  said  daughters  and  their  fami- 
lies. And  on  the  death  of  my  said  daughter  or  daughters,  leav- 
ing children,  the  sliare  of  each  daughter  to  be  cijually  divided 
among  her  children."  This  clause,  in  its  entirety,  is  made  to 
■depend  on  the  marriage  of  the  daughter.  ''Should  they,  or 
either  of  them,  marry,"  is  its  express  condition.     On  the  hap- 
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pening  of  the  lirsfc  named  of  these  events — marriage  of  the 
daughter — the  use  and  enjoyment  was  cut  down  to  the  net  in- 
come of  the  property.  And,  if  it  were  necessary,  we  would 
probably  hold,  that  the  effect  of  the  codicil  was,  to  limit  con- 
tingently the  power  of  the  daughters  to  charge  anything  more 
than  the  net  income  of  their  respective  shares.  This,  because 
testator  intended,  if  his  daughters  married  and  left  children, 
their  estates  should'  be  cut  down  to  a  life-tenancy,  and  the  cor- 
pus of  the  devise  and  bequest  should  be  preserved  for  such 
children.  But  he  made  no  provision  for  any  other  contingency. 
The  use  and  enjoyment  were  limited  by  the  codicil,  because  the 
daughter  married.  The  fee  was  not  defeated,  or  cut  doMTi,  be- 
cause she  left  neither  child  or  children. 

The  case  of  Doe^  ex  dem.  v.  Marchant^  6  Man  &  Gr.  813,  is- 
a  strong  authority  in  support  of  the  views  expressed  above. 
The  opinion  of  the  court  was  rendered  by  Tindal,  C.  J.,  and 
will  be  understood  from  the  syllabus  of  the  case,  as  follows :  "A. 
devises  the  remainder  in  fee  in  all  her  lands  (upon  certain  events- 
which  had  taken  place)  to  B.,  in  clear  and  unambiguous  terms. 
By  a  codicil  which  x\.  directed  to  be  annexed  to,  and  taken  aa 
part  of  her  will,  after  reciting  that  she  had  become  possessed 
of  ceitiin  freehold  property  since  the  date  of  her  will,  she  gave 
to  [trustees  for]  B.  an  estate  for  life  in  her  freehold  property, 
'  instead  of  the  devise  and  bequest  contained  in  the  will,'  with 
remainder  to  such  child  or  children  as  should  be  living  at  the 
time  of  B.'s  decease,  in  fee;  or,  if  none  such, 'then  with  remain- 
ders to  the  brothers  and  sisters  of  B.  (with  the  exception  of  one 
brother  by  name)  who  should  be  living  at  the  time  of  her  de- 
cease, in  fee;  but  the  codicil  did  not  go  on  to  dispose  of  the  ul- 
timate fee,  in  case  the  intermediate  remainders  should,  as  they 
eventually  did,  fail  to  take  effect:  Held^  that  the  limitation  of 
the  remainder  in  fee  to  B.  by  the  will,  must  still  be  considered 
as  a  subsisting  limitation,  as  being  a  disposition  thereof  in  the 
will  unaltered  by  any  substitution  in  the  codicil."  The  case  of 
Robertson  v.  Powell^  2  Hurlst.  &  C.  762,  ophiion  by  Pollock, 
C.  B.,  is  to  the  same  effect.  Xow,  the  facts  of  those  well  con- 
sidered cases  furnish  a  mucii  stronger  argument  in  favor  of  an 
entire  change  and  substitution  of  testamentary  intent,  than  do 
the  facts  of  the  case  in  hand.  Yet,  because  the  codicil  failed 
to  dispose  of  the  ultimate  fee,  it  was  held  that  it  must  be  con- 
trolled by  tlie  unsupplanted  clause  in  the  will. — Larrahee  v^ 
Larrahee,  28  Yt.  274;  3  Ohio  St.  369. 

We  hold,  that  the  will  of  Dr.  Moore  gave  an  absolute  title 
to  each  legatee,  and  the  codicil  had  no  other  effect  than  to- 
qualify  the  daughter's  right  of  enjoyment  during  life,  with  a 
limitation  over,  contingent  on  their  leaving  children  at  their 
death.     Neither  that  contingency,  nor  the  one  provided  for  in 
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the  fifth  item  of  the  will,  having  liappened,  Mrs.  (iriiiihall  at 
her  death  owned  the  al)8ohite  equitable  fee  in  her  lands  and  the 
entire  beneficial  interest  in  the  personalty.  She  died  intestate, 
a  married  woman,  over  the  age  of  twenty-one  years,  childless, 
a  resident  of  the  State  of  >rew  York,  and  leaving  her  hn8l)and 
surviving  her.  She  owned  both  personal  and  real  estate,  the 
latter  being  in  the  State  of  Alabama.  Her  death  terminated 
the  functions  of  the  trustee,  appointed  antl  deriving  his  au- 
thority under  the  codicil ;  and  ner  lands  became  a  legal  fee  in 
those  entitled  to  the  inheritance,  and  her  personal  estate  was 
alike  dissolved  of  the  testamentary  trust. — Cornby  v.  Mc- 
Michad,  19  Ala.  747;  Powell  v.  Glenn,  21  Ala.  458;  Schaffer 
V.  Lavretta,  57  Ala.  14.  The  descent  of  the  real  estate  is  regu- 
lated by  the  laws  of  Alabama. 

The  bill  avers  that  the  lands  of  which  Mrs.  Grind)all  died 
seized,  "  belong  to  said  trust  estate  ; ""  that  is.  the  trust  created 
by  the  will  of  Dr.  David  Moore.  We  understand  this  to  be 
an  averment,  that  all  the  lands  owned  by  Mrs.  (4rimball  at  the 
time  of  her  death,  accrued  to  her  under  the  will  of  her  fatlier. 
These  lands,  by  the  terms  of  the  codicil,  were  placed  in  trust 
"  for  the  sole  and  separate  use  and  benefit  of  my  (testator's] 
said  daughters  respectively  ;  and  should  they,  or  either  of  them, 
marry,  then  said  shares  to  be  for  their  sole  and  sej^arate  use, 
free  from  the  control  or  management  of  their  husbands,  and 
not  in  any  manner  to  be  liable  for  their  debts — the  net  income 
only  to  be  allowed  by  my  said  executors  for  the  comfortable 
support  and  maintenaiice  of  my  said  daughters  and  their  fami- 
lies." These  are  clear,  unmistakable  words  of  exclusion  of  the 
marital  rights  under  all  our  rulings,  and  constitute  an  ecjuitable 
separate  estate. — Short  v.  Battle,  52  Ala.  456,  and  citations. 

Lands  or  other  property  thus  held  are  not  governed,  or  in 
any  way  affected,  by  any  of  our  statutes  securing  to  married 
women  their  separate  estates,  nor  by  any  statutory  law  relating 
to  separate  estates. — Pickens  v.  Ollrei\  21>  Ala.  528;  (\»rles 
V.  Morgan,  84  Ala.  535;  Reel  v.  Overall,  39  Ala.  138;  S/,ori 
V.  BatUe,  supra. 

Being  an  e<piitable  separate  estate,  there  are  two  rea.sons  why 
Mr.  (irrimball,  surviving  husband,  takes  no  estate  or  interest 
whatever  in  her  real  estate  thus  situated.  Fir.^:  lie  is  not 
tenant  by  the  curtesy,  for  there  was  no  issue  of  the  marriage, 
born  alive.  ■  Bthh  v.  MeKinley,  9  Por.  636 ;  Blxltop  r.  Blair, 
36  Ala.  80;  CheA-  v.  WaMnnn,  25  Ala.  152;  Barhon  v.  Lcatt, 
1  Stewart,  590.  Seeand :  His  marital  rights  never  having  at- 
tached to  this  property  during  Mrs.  (jrimltaH's  life,  by  reason 
of  the  words  of  exclusion  in  Dr.  Moore's  will,  they  can  not, 
under  our  rulings,  attach  after  her  death. — Bandall  r.  S/irader, 
20  Ala.  338;  Mayjicld  v.  Clifton,  3  Stew.  375;  Bihb   v.  JIc- 
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Kinley,  9  Por.   636;    Andrews  v.  Jones,   10  Ala.  400,  422; 

Welch  V.  Welch,  14  Ala.  76,  83 ;  Yandermer  v.  Alston,  16  Ala. 
494 ;  LocTchai't  v.  Cameron,  29  Ala.  355,  363 ;  Stewart 
■V.  Stewart,  31  Ala.  207,  216 ;  Bradford  v.  Howell,  42  Ala.  422. 
The  lands  belong  to  the  heirs  at  law,  brothers  and  sister  of  Mrs. 
Orimball,  as  tenants  in  common ;  subject,  of  course,  to  the 
right  of  her  personal  representative  to  subject  them  to  her 
debts,  should  her  personal  estate  prove -insufficient. — Calhoun 
-y.  Fletcher,  63  Ala.  574,  and  authorities  cited. 

There  being  an  administrator  of  Mrs.  Grimball's  estate  right- 
ly appointed  in  this  State,  the  personal  assets  within  this  State 
must,  in  the  first  instance,  be  paid  to  him.  The  law,  in  its  own 
policy,  and  for  wise  and  necessary  purposes,  devolves  the  legal 
title  on  him,  and  he  alone  can  maintain  suits  to  reduce  the  per- 
sonal assets  and  choses  in  action  to  possession.  He  is  entitled 
to  them,  first,' for  payment  of  debts  in  this  State,  if  there  be 
any,  and  for  the  payment  of  the  expenses  of  administration. 
Second,  he  is  entitled  to  them  for  the  purpose  of  ulterior  ad- 
ministration.— Ex  parte    Grimhall,   61    Ala.    598 ;    Welch   v. 

Welch,  14  Ala.  76 ;  Gardner  v.  Gantt,  19  Ala.  666 ;  Lockhart 
V.  Cameron,  29  Ala.  355 ;  Broughton  v.  Bradley,  34  Ala.  694; 
Fretwell  v.  McLemoi'e,  52  Ala.  124.  There  are  exceptional 
cases,  in  which  chancery  has  decreed  distribution  without  local 
administration  ;  but  the  averments  in  this  record  do  not  l>ring 
this  case  within  that  rule. — See  the  authorities  collected  in 
Fretwell  v.  McLemore,  supra.  It  results,  that  Crnse,  the  trustee, 
must  account  to,  and  settle  with  Rison,  the  administrator,  for 
all  the  personal  assets  that  belong  to  the  trust,  including  the 
land  rents  which  accrued  before  the  death  of  Mrs.  Grimball. 
The  real  estate  which  came  to  Mrs.  Grimball  under  the  will  of 
her  father,  together  with  the  rents  which  have  accrued  since 
her  death,  is  the  property  of  her  brotliers  and  sister,  unless 
needed  in  whole  or  in  part,  and  claimed  by  the  administrator, 
for  the  payment  of  debts. —  CaUtoun  v.  Fletcher,  63  Ala.  574. 
We  are  asked,  in  the  present  case,  to  go  beyond  what  is  above 
declared,  and  to  determine  to  whom  the  residuum  of  the  per- 
sonal property  will  go,  after  the  payment  of  debts  and  expenses 
of  administration.  We  do  not  understand  the  trustee's  bill  as 
raising  this  question,  nor  can  we  perceive  that  he  has  any  in- 
terest in  its  solution.  His  bill  was  filed  for  instructions  in  the 
administration  of  the  trust,  and  for  an  authoritative  determin- 
ation of  the  persons  to  whom  he  must  account,  and  with  whom 
he  must  settte.  His  duty  and  interest  extend  no  farther.  We 
have  answered  these  requests,  and  have  determined  all  the 
^juestions  in  which  he  can  have  any  interest.  The  cross-bill  of 
Mr.  Grimball,  however,  asserts  that  he,  as  surviving  husband,  is 
entitled  to  the  personal  estate  of  which  Mrs.  Grimball  died  the 
Vol.  lxx. 
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owner.  Tliis  question  can  not  arise  in  Cruse's  settlement  of 
the  trust,  and  can  only  be  considered  when  Rison,  the  adminis- 
trator, comes  to  close  his  administration.  There  is  nothing  in 
the  record  which  shows  that  his  administration  is  ready  for  set- 
tlement. The  very  opposite  is  shown,  for  the  administrator 
has  not  obtained  possession  of  any  of  the  assets.  The  cross- 
bill was  prematurely  filed,  because,  in  any  event,  it  failed  to 
show  any  present  right  to  relief.  Neither  is  the  cross-bill  ger- 
mane to  the  purposes  of  the  original  bill,  which,  as  we  have 
seen,  looks  alone  to  the  administration  and  settlement  by  Cruse 
of  the  trust  estate  in  his  hands.  There  is  nothing  in  the  frame 
of  the  present  suit  which  will  authorize  Rison  to  settle  his  ad- 
ministration therein.  The  purpose  and  prayer  of  the  cross- 
bill can  only  become  material,  when  Rison  settles  his  adminis- 
tration ;  and  hence  we  say,  the  relief  prayed  in  the  cross-bill  is- 
not  germane  to  the  scope  and  purpose  of  tiie  original  bill. 

On  the  assignments  of  error  by  (Triml)all,  the  decree  of  the 
chancellor,  dismissing  his  petition,  and  disallowing  all  claims 
attempted  to  be  set  up  in  the  cross-bill,  is  athrmed.  On  the  as- 
signments of  error  by  Rison,  and  by  the  heirs  at  law  of  Mrs. 
Grimball,  the  decree  of  the  chancellor  is  reversed,  and  a  decree 
here  rendered,  in  accordance  with  the  views  above  expressed. 
Let  the  costs  of  appeal  in,  this  court,  and  in  the  court  be- 
low, be  paid  equally  by  appellant,  Grimball,  and  by  Cruse  out 
of  the  trust  fund. 

Bkickell,  C.  J.,  not  sitting. 
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1.  Admission  operating  ox  stated  acconnt. — An  aflniifision,  whcthor  oral 

or  written,  of  an  indebtcilness  in  a  si)ecific  ^nni,  makes  the  demand 
an  account  sUited,  and  takes  it  out  of  the  statute  of  limitations  of 
three  years.     Nooe's  Executor  r.  Garner's  Advi'r,  444- 

2.  Same. — A  letter,  written  to  an  attorney  and  solicitf>r,  by  his  client, 

in  reference  to  his  charfje  for  j)rofes8ional  services  rendered  in  a 
chancery  suit,  in  the  lower  court  and  on  appeal,  contained  these 
expressions:  "  I  agree  with  you,  and  think  myself  that  your  exer- 
tions in  the  ai)peal  case  are  well  worth  the  $500  you  char^re.  But 
I  did  think,  and  do  nov  >>eliere  the  $3,000,  the  cliarjre  in  the  case, 
was  too  much.  Still,  as  the  opposite  party  received  that  amount, 
I  did  not  expect  to  get  off"  with  less."  Held,  construing  this  letter 
in  connection  with  the  attorney's  letter  to  which  it  was  a  reply, 
and  which,  while  mentioning  with  particularity  the  services  on  the 
appeal,  did  not  in  terms  refer  to  the  case  in  the  lower  cotirt,  or  to 
the  fee  charged  for  the  services  there  rendered,  was  an  admission 
of  a  present  indebtedness  oidy  as  to  the  $o00.  and  referred  to  the 
charge  of  $.3,000  as  a  j>ast  transaction.     Ih.  444- 

3.  Presumption  as  to  ronchtsireness  of  accounting. — When  two  persons 

account  with  each  other,  and  one  pays  the  balance  foiind  against 
him,  the  presumption  is,  that  the  settlement  includes  all  items  of 
debt  and  credit  thert  existing  between  them  and  over-due ;  but 
there  is  no  such  presumption  as  to  a  contingent  or  conditional  lia- 
bility which  had  not  tlien  become  absolute.  DovUng  r.  Hlack- 
rnan,  SOS. 

ACTS  OF  CONGRESS. 

1.  Granting  lands  in  aid  of  railroads  ;  act  of  June  Sd,  1S'>*'>. — Construc- 
tion and  operation  of  grant,  and  title  thereby  ac<]uired  by  railroad 
company.  Swann  d'  liilhijts  r.  Lindseij,  ■')<)7 ;  Sn-ann  d-  fiillxps  r. 
Larmore,  555. 

ACTION. 

1.  Against  railroad  company/,  for  injuries  to  .^tock;   u-hen  action  does  not 

lie. — An  action  for  damages  can  not  be  maintained  against  a  rail- 
road company,  on  account  of  injuries  to  stock  by  trains  running  on 
its  road,  when  stich  injuries  (K-curred  after  the  comjiany  had  ceased 
to  own  or  control  the  road,  and  while  it  was  owned  and  o|)crated 
bv  other  cor])orations.      Western  Hailmad  Co.  r.  Jlii.is,  .*'<'.». 

2.  Ac/ainst  irarden  of  jtenitentiarg,  on    rontrnrt    made  f>i)  Iti.t  j>re<leerrsor 

in  office. — Held  to  be  an  action  against  the  State,  in  substance 
and  legal  effect,  and  therefore  not  maintainable.  Comer  c.  Hank- 
head,  49S. 
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3.  By  surety,  for  money  paid. — When  a  surety  pays  a  demand  for  which 

he  is  bound  jointly  with  his  principal,  which  is  purely  equitable, 
involving  the  settlement  of  complicated  accounts,  and  on  which  the 
creditor  could  not  have  maintained  an  action  at  law,  his  claim  for 
reimbursement  by  his  principal  is  purely  a  legal  demand,  notwith- 
standing the  character  of  the  evidence  which  may  be  necessary  to 
sustain  it;  and  his  only  remedy,  in  the  absence  of  special  circum- 
stances, is  an  action  for  monev  paid.  Martin  v.  EUerbe'i<  Adm'r, 
326. 

4.  On  illlegal  contract;  ivheh  recovery  may  he  had. — When  the  plaintiff 

can  establish  his  cause  of  action,  without  proving  or  relying  on  an 
illegal  agreement  in  any  way  connected  with  it,  he  can  not  be  de- 
feated by  a  plea  setting  up  the  illegality  of  the  agreement.  .John- 
son &  Seats  V.  Smith's  Adm'r,  108. 

5.  On  promissory  note  payable  to  administrator,  and  signed  by  him  as 

surety  or  maker. — An  administrator  can  not  maintain  an  action  on 
a  note  payable  to  himself  in  his  representative  character,  and 
signed  by  him  as  surety  for  the  principal  maker ;  yet  the  court  "  is 
not  prepared  to  say"  that  his  successor  in  the  administration 
could  not  maintain  an  action  on  it ;  and  whether  suc;h  action  be  maui- 
tainable  or  not,  an  attorney  is  not  guilty  of  gross  ignorance  or 
gross  negligence  in  bringing  it.     Moore  v.  Randolph' s  Adm'r,  575. 

6.  When  recovery  may  he  had   under  common  counts,  for  wages  under 

special  contract. — When  a  person  has  performed  services  under  a 
special  contract  of  employment,  and  has  been  discharged,  without 
fault  on  his  part,  before  the  expiration  of  the  term,  he  may  re- 
cover the  stipulated  wages,  after  the  expiration  of  the  term,  under 
the  common  counts.     Hollo  way  r.  Talhot,  389. 

7.  For  breach  of  contract  of  employment ;  what  Vill  defeat  or  reduce  re- 

covery.— When  an  action  is  brought  to  recover  wages  under  a  spe- 
cial contract  of  employment,  plaintiff  having  been  dismissed,  with- 
out fault,  before  the  expiriition  of  the  term,  the  defendant  may  de- 
feat a  recovery  by  showing  that  plaintiff,  after  his  dismissal,  en- 
gaged in  other  business,  thereby  negativing  the  fact  that  he  kept 
himself  in  readiness  to  perform  the  contract  on  his  part ;  or  he  may 
reduce  the  amount  of  the  recovery,  by  showing  that  plaintiff  ha(] 
obtained  after  his  dismissal,  or  might  by  reasonable  diligence  have 
obtained,  other  employment  of  the  same  general  nature ;  but  the 
other  employment  must  have  been  of  the  same  general  nature,  and 
the  onus  of  proving  it  is  on  the  defendant.     lb.  389. 

ADVANCEMENTS. 

1.  Contemporaneous  declarations. — When  money  or  property  is  given  by 

a  parent  to  one  of  his  children,  it  will  be  presumed  to  have  been 
intended  as  an  advancement  under  the  statute  (Code  §§  2262-(57), 
unless  that  presumption  is  repelled  by  the  nature  of  the  gift,  as 
trifling  presents,  &c. ;  and  what  the  parent  says,  at  the  time  of 
making  the  gift,  is  competent  evidence  of  his  intention  in  making 
it.     Fennell  v.  Henry,  4^4- 

2.  Giving  note  for  price  or  value  of  property;  parol  evidence  in  explana- 

tion.— Where  a  father  delivered  slaves  to  a  married  daughter,  tak- 
ing from  her  a  promis.sor}-  note,  bearing  interest,  for  the  estimated 
value,  such  note  shows  a  debt,  and  not  an  advancement ;  an<l  pa- 
rol evidence  can  not  be  received,  to  show  that  the  the  transaction 
was  intended  as  an  advancement.  (Stone,  J.,  dissenting,  held 
that,  as  the  note  of  a  married  woman  is  not  binding  as  a  contract, 
the  note  could  only  operate  as  an  admis.sion,  or  acknowledgment, 
and  was  open  to  parol  explanation,  when  the  question  of  advance- 
ment vel  non  aro.se  on  the  final  settlement  of  the  estate.)     lb.  484. 
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3.  Gift  of  slaves  afterwards  enuincipated. — Slaves  having  been^ivt-n  by 
a  father  to  one  of  bin  children,  in  IHo!),  as  an  advancement,  their 
subseipient  eiuancipatiou,  as  the  result  of  tlie  war,  did  not  relieve 
thechiUl  of  accounting  for  their  value  as  an  advancement.     Ih.4S4. 

ADVERSE  POSSESSION.  • 

1.  Against  patentee  or  grantee  of  United  States. — A  person  claiming  un- 

der a  j)atent  from  the  United  States,  or  any  one  succee<liiiK  to  his 
rights,  may  be  l)arred  of  his  right  of  entry  or  action  by  an  a<lverse 
possession  held  continuously  for  ten  vears.  Coker  r.  Fen/nson's 
Adm'r,  :,\Vf. 

2.  Bij  purchaser  under  executory  contract. — When  a  jmrchaser  of  lands, 

iHKler  an  executory  contract,  is  let  into  possession,  not  having  paid 
the  purchase-money,  and  not  having  received  a  conveyance,  he 
holds  in  subordination  to  the  title  of  the  vendor:  and  he  can  not 
defeat  a  suit  in  etiuitv  by  the  vendor  to  charge  the  lands  with  the 
payment  of  the  purchase-money,  by  interposing  the  lapse  of  time 
as  a  defense,  without  showing  that  his  possession  was  ojieii  and  no- 
torious, asserted  as  hostile  to  the  right  and  title  of  the  vendor,  and 
continued  long  enough  to  bar  a  recovery  at  law  under  the  statute 
of  limitations.      ]\'(ilkt'r  v.  Crawford,  507. 

3.  By  su()-j>nrchaser. — Although  the  purchaser  of  lands  under  an  exec- 

utory contract,  not  having  paid  the  purchase-money,  nor  received 
a  convevance,  does  not  hold  adversely  to  his  vendor ;  .yet,  if  he 
sells  and  conveys  to  a  third  person,  who  pays  the  stipulated  price, 
is  let  into  possession,  and  receives  a  conveyance  of  the  title  in  fee- 
simple,  such  sub-purchaser  may  hold  adversely  t<:)  the  original 
vendor,  and  mayac(iuire  a  title  under  such  adverse  posse.s'^ion  and 
the  statute  of  liyiitations.     Ih.  ,'>iJ7. 

4.  -1.1  against  the  State,  or  railroad  coinpany  a.i  its  grantee;  under  act  of 

Congress  granting  lands  in  aid  of  railroads,  and  sub-secjuent  legis- 
lative resolutions. — Swann  d'  BiUnps  r.  Lindi^ey,  o07. 

AFFIDAVIT.     See  Ckimixai.  L.uv,  31-2. 
AFFRAY.     See  Chimin ai.  Law,  1. 
AGENCY. 

1.  Liability  of  principal,  for  negligence  or  intentional   nrongfnl  act  of 

agent. — The  rule  of  the  common  law,  as  announced  in  the  leading 
ca.se  of  McM(iiin!<  r.  ('rickftt  (1  East,  lOG),  held  the  master  resjton- 
sible  for  an  injury  done  by  the  negligent  act  of  his  servant  in  the 
performance  of  his  service,  but  not  for  an  intentional  wrongful  act 
of  his  servant,  unless  commanded  or  adopted  by  him  ;  but  this 
rule,  as  api)licable  to  railroad  corporations,  has  been  modified  by 
the  more  modern  cases ;  and  this  court  adoj)ts  the  moditietl  rule, 
which  holds  the  master  or  jirincipal  resi)onsible  for  the  intentional 
tortious  act  of  his  agent  or  servant,  when  (and  only  when)  done 
within  the  range  of  his  emplovment.  (Limiting  .S.  Ji.  i(-  />.  Railroad 
Co.  r.  Wehh,  4i)  Ala.  240.)  ('iilliam  v.  South  d*  Sorth  Ala.  Railroad 
Co.,  ^GS. 

2.  Same;   irhat  acts  are  uHhin  einployuient  of  railroad  conductor. — "It 

is  conunon  knowledge,"  that  if  the  conductor  of  a  passenger  train 
stops  his  train,  pursues  a  boy  on  foot  into  the  father's  house,  with 
a  pistol  in  his  hand,  .seizes  the  boy.  and  carries  him  oti'on  the 
train,  tlie.se  wrongful  acts  are  not  within  the  range  of  his  em- 
ployment; consetiut'Utly,  the  railroad  comjuiny  is  not  liable  in 
damages  for  such  wrongfid  acts,  without  averment  and  proof  that 
it  commanded,  authorized,  or  ratified  them.  Ih.  2GS. 
41 
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3.  Purchase  by  agent  at  mortgage  sale. — An  agent,  having  control  of  real 

estate,  renting  it  out,  collecting  the  rents,  paying  taxes  and  insur- 
ance, and  having  power  to  sell,  can  not  himself  become  the  pur- 
•  chaser  of  the  property  at  a  sale  under  a  mortgage,  and  hold  it 
against  his  principal ;  especially  where,  by  private  agreement  with 
the  mortgagee,  he  induces  the  latter  not  to  bid  against  him.  Ad- 
ams V.  Sayre,  318. 

4.  Action  by  principal,  on  contract  made  by  agent. — Although  the  gen- 

eral rule  may  be,  that  where  an  agent,  having  proper  authority, 
contracts  in  his  own  name  for  the  benefit  of  his  principal,  the  lat- 
ter, if  unknown,  and,  perhaps,  also  if  known  or  disclosed  to  the 
other  contracting  party,  may,  at  his  election,  sue  on  the  contract 
in  his  own  name ;  but  it  is  a  recognized  exception  to  this  rule,  that 
where  the  agent  has  been  alloAved  to  contract  in  his  own  name, 
without  notice  of  his  agency,  the  principal  takes  the  contract  sub- 
ject to  all  the  rights  and  equities  available  to  the  other  party 
as  against  the  agent  if  he  were  suing.  City  of  HuntsviUp  v.  Gas- 
Light  Co.,  190. 
■  5.  Contract  by  agent  in  his  own  name,  and  under  seal. — R.  W.  C.  own- 
ing about  one-third  the  capital  stock  in  an  incorporated  gas-com- 
pany, which  had  ceased  to  do  business,  and  E.  E.  C.  desiring 
to  purchase  a  controlling  interest  in  the  stock  of  the  company,  with 
a  view  to  revive  and  enlarge  the  business ;  the  two  parties  entered 
into  a  written  contract,  to  which  their  individual  names  were  sub- 
.scribed,  and  their  seals  affixed,  purporting  to  be  made  between  R. 
W.  C.  as  party  of  the  first  part,  and  R.  E.  C.  as  party  of  the  second 
part,  and  containing  these  stipulations :  "  The  said  R.  W.  C.  here- 
by obligates  himseh'  to  procure  and  eftect,  within  thirty  days  from 
this  date,  the  transfer  to  said  R.  Y..  C.  of  all  the  capital  stock  in 
the  said  gas-company,  and  to  procure,  within  the  same  time,  a  con- 
veyance of  the  lots  "  on  which  the  gas-works  were  erected  ;  "  and 
the  said  R.  E.  C,  on  condition  that  said  transfer  and  conveyance 
of  title  are  procured  and  made  within  said  thirty  days,  and  in  con- 
sideration thereof,  hereby  agrees  and  promises  to  pay  to  said  R. 
•W.  C.  in  cash,  immediately  on  being  notified  that  said  transfer  and 
conveyance  have  been  made  as  agreed  on,  the  sum  of  $1,000,  and 
further  agrees  and  undertakes  to  re-transfer  to  said  R.  AV.  C.  stock 
in  said  company"  to  a  specified  amount,  not  exceeding  one-third 
of  the  stock  procured  to  be  transferred  to  said  R.  E.  C. ;  "and 
when  said  transfer  and  re-transfer  of  stock  are  effected  as  above 
provided,  it  is  agreed  that  the  said  R.  E.  C.  will,  within  a  reason- 
able time,  proceed  to  repair  and  put  in  operation  the  gas-works  of 
said  company,"  and  shall  be  entitled  to  new  stock  to  the  amount 
•of  his  expenditures;  "it  being  hereby  agreed,  that  when  said 
transfer  and  re-transfer  of  stock  are  made  as  above  provided,  the 
'said  R.  E.  C.  and  R.  W.  C.  Avill,  as  the  stockholders  in  said  com- 
pany, provide  by  resolution  for  the  increase  of  stock,  and  for  the 
issue  of  new  stock  to  the  said  R.  E.  C.  to  the  amount  of  his  ex- 
penditures," &c.  Held,  that  this  was  the  personal  contract  of  R. 
W.  C,  and  carefully  excluded  the  idea  that  he  was  acting  as  the 
agent  or  representative  of  the  other  stockholders  in  the  old  compa- 
ny, lb.  190. 
6.  Same;  transfer  of  stock  held  by  municipal  corporation,  under  resolu- 
tion of  board  of  aldermen. — R.  W.  C.  was,  at  the  time  said  con- 
tract was  made  and  entered  into,  the  mayor  of  the  city  in  which  the 
gas-works  were  located,  and  which  owned  some  of  the  capital 
stock  in  the  company  ;  and  he  submitted  to  the  board  of  aldermen 
a  written  communication  relative  to  the  contract,  advising  the 
transfer  of  the  city's  stock  as  provided  by  the  contract,  represent- 
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ing  that  it  boiind  K.  E.  C.  to  pay  $1,000  to  the  company,  to  \>e  ap- 
plied in  paymenit  ot  its  debts,  and  to  "  issue  new  st<H'k  to  the  pres- 
ent stockiiolders."  By  resohition  of  the  lioard,  entered  in  its 
minutes,  the  transfer  of  tlie  eity's  stock  to  K.  E.  ('.,"in  Cf>mpn- 
ance  with  contract  entered  into  between  liim  and  R.  W.  (.'.," 
was  authorized  and  declared,  and  the  mayor  was  instriKted  to 
make  the  i)roper  assiirnment  on  the  books  of  the  company  in  liis 
othciai  capacity  ;  ami  it  was  so  made  ])y  R.  W.  ('.  ofliciallv.  ///-///, 
that  the  transfer  l»ein<<  authorized  by  the  resolution  of  ifie  board, 
and  duly  made  as  autliorized,  the  city  could  not  complain  that  the 
contract  was  misiuidersto(i(l  or  misinterpreted,  R.  E.  ('.  not  Ix-ing 
a  party  to  the  error  or  mistake.     I  h.  I'.XJ. 

7.  ( 'ontrtirt  of  <i(jint;  on  nhont  lilndinif. — It  is  generally  true,  that  wliere 

a  party  i)lainly  appears,  ujkhi  the  face  of  an  agreement,  to  be 
acting  as  the  agent  of  another,  the  contract  is  binding  solely  on  the 
principal,  unless  the  agent  superadds  his  own  responsifulity  by 
special  stipulation.     Conur  r.  Jitinkht'dil,  ^'.t.i. 

8.  (^ontriirf  of   irardi-ti  of  {tt'niti-nflnri/,    for' hire  of  convicts. — The  State 

acipiires  an  ownership  in  the  services  of  convicts  .sentenced  to  im- 
prisonment in  the  j)enitentiary,  and  the  warden  of  the  i>enitentiary 
IS  merely  an  agent  and  olHcer  of  the  State,  having  the  custody  of 
the  convicts,  l)ut  no  personal  interest  or  property  in  them  or  their 
services;  an<l  a  cojitract  nuide  by  him  in  his  otlicial  capacity,  and 
approved  by  the  governor  ofticially,  for  the  hire  of  the  convicts  as 
authorized  l)y  law,  is  the  contract  of  the  State,  ami  not  of  the  war- 
deft  himself,  especiallv  where  it  contains  an  express  stipulation 
exempting  him  from  all  j)ersonal  liability  for  damages.     I  h.  ^.^.J. 

9.  Sjiecific  fh'rforninncc  iti/nlnsf  mj^nf. — A  court  of  eipiity  will  not  decree 

the  specific;  performance  of  a  contract  against  an  agent,  when  he 
has  no  pecuniary  interest  in  the  contract,  and  his  agency  is  dis- 
clo.><ed  on  its  face.     Jl>.  4'>-'- 

10.  Siinie,  aijninxt   nnnlcn   of  ]icniti  ntinnj. — A   contract   for   the  hire  of 

convicts,  made  by  the  warden  of  tlie  penitentiary  in  his  otlicial 
capacity,  approved  by  the  governor  olhcially,  and  containing  an 
express  stipulation  exeniptimr  the  warden  from  personal  liability 
for  damages,  will  not  he  spt-citically  enforced  airainst  his  successor 
in  office:  such  a  suit  is  essentially  a  suit  a^'ainst  the  State,  which 
can  not  be  sued  in  its  own  courts  without  its  consent.     (Bku  kki.i., 

C.  J.,  <r,.<xci,tin>j:)    Ih.  .',9:i. 

11.  I'oirer  of  (ittorncfi  conxtrncil. — A   written  instrument  in  these  words, 

"  This  is  to  certify  that  C.  I),  is  appointed  uiy  legal  and  lawful 
agent  to  sell  any  of  my  lamls  in  Tallapoosa  county  to  M.  (J.,  and 
to  sign  my  name  to  any  deed  or  l)ond,  ami  it  shall  stand  }.'<M>d  in 
law  as  thougli  I  had  signed  it  myself,"  signed  "  N.  .1.  I'hilli/in,"  is 
a  valid  power  of  attorney,  though  not  in  teciinical  form,  Itiuding 
the  maker  personally,  andauthririzing  the  agent  to  sell  and  convey 
her  interest  in  the  lands  to  the  person  named.   I'ltilHiis  r.  IIi}rnslni, 

12.  Notice  to  (if/cnt. — Notice  to  an  ajicnt,   in  the  transa<'tion  of  his  j)rin- 

cipal's  business,  operates  as  notice  to  his  principal,  whether  a  cor- 
poration or  an  individual ;  but,  to  charge  a  corporation  with  im- 
plied notice,  on  account  of  actual  notice  to  an  otficer  or  agent,  it 
must  be  shown  that  the  notice  was  acquired  by  theotlicer  or  agent, 
not  while  in<raged  in  the  transaction  of  his  private  business,  but 
while  em])loyed  within  the  scojje  of  his  duty  an<l  power  in  and 
oxbout  the  Itusinessof  the  corporation.     L'liil  v.  iidnk  of  Molnl,-,  I'.i'.). 
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AMENDMENT. 

1.  0/  complaint,  in  action  on  note  or  written  contract. — Where  the  orig- 

inal complaint  contains  a  single  count,  in  the  form  prescribed  for 
an  action  on  a  promissorj-  note  by  payee  against  maker  (Code, 
p.  701,  Form  No.  4),  an  amended  complaint,  setting  out  the  instru- 
ment in  full,  in  form  a  promissory  note  subject  to  express  condi- 
tions, and  averring  that  neither  of  the  conditions  has  happened,  is 
allowable  under  the  statute  (Code,  §  3156],  not  being  the  substitu- 
tion of  an  entirely  new  cause  of  action.     Dowling  v.  Blackmail,  303. 

2.  Same;  statute  of  limitations. — The  amendment  in  such  case,  when 

allowed,  relates  back  to  the  day  on  which  the  original  complaint 
was  filed,  and  can  not  be  defeated  by  a  plea  of  the  statute  of  limi- 
tations.    Ih.  303. 

3.  Of  complaint,  in  statement  of  plaintiff's  name. — On  appeal  or  certio- 

rari from  a  judgment  rendered  by  a  justice  of  the  peace,  though 
there  can  not  be  an  entire  change  of  parties,  a  mistake  in  the 
plaintiff's  christian  name,  though  no  objection  was  made  to  it  in 
the  justice's  court,  may  be  corrected  in  the  complaint  filed  in  the 
Circuit  Court ;  and  if  onh'  the  initials  of  his  christian  name,  or  an 
abbreviation  of  that  name,  was  used  in  the  justice's  court,  the  full 
name  may  be  used  in  the  complaint  filed  on  the  appeal.  South  & 
North  Ala.  Railroad  Co.  v.  Small,  499. 

4.  Amending  or  setting  aside  judgments  or  decrees  after  expiration  of 

term. — A  court  of  record  has  no  power  to  alter,  vary  or  annul  its 
judgments  or  decrees,  after  the  expiration  of  the  term  at  which 
they  were  rendered,  except  for  the  correction  of  clerical  errors  or 
omissions  on  evidence  shown  by  the  record ;  but,  where  a  judg- 
ment or  decree  is  void  for  want  of  jurisdiction,  either  of  the 
subject-matter  or  of  the  parties,  it  may  be  vacated  and  set  aside  at 
a  subsequent  term,  on  the  application  of  a  party  having  rights  and 
interests  immediately  involved.     Buchanan  r.  TJiomason,  401. 

5.  Same. — When  fraud  is  not  imputed,  the  want  of  jurisdiction  must 

appear  on  the  face  of  the  record,  except  in  the  single  case  of  the 
death  of  a  party  before  the  judgment  was  rendered.     lb.  401. 

6.  Amendment  by  change  of  parties. — When  a  bill  is  improperly  filed  in 

the  name  of  an  administrator  as  sole  plaintifl",  and  the  heirs  are 
brought  in  by  amendment,  the  name  of  the  administrator  can  not 
be  struck  out  by  a  second  amendment,  since  this  would  work  an 
entire  change  of  parties.     McKay  r.  Broad,  377. 

7.  Amendment  of  affidavit  in  describing  offence. — In  a  criminal  prosecu- 

tion before  a  justice  of  the  peace,  an  afiidavit  and  warrant  charg- 
ing that  the  defendant  "  killed  a  hog,  the  property  of  A.  B.,  worth 
about  ten  dollars,  against  the  peace,"  &c.,  do  not  charge  any  crim- 
inal offense  whatever :  but,  no  objection  to  the  sufficiency  of  the 
affidavit  or  warrant  being  raised  before  the  justice,  and  the  case 
being  carried  by  appeal  into  the  Circuit  or  County  Court,  where 
the  trial  is  to  be  had  de  novo  (Code,  §  4701),  a  complaint  may  be 
there  filed,  charging  that  the  defendant,  "  within  twelve  months 
before  the  commencement  of  this  prosecution,  did  unlawfully  or 
wantonly  kill,  disable,  or  destroy  one  hog,  the  property  of  A.  B." 
Blankenshire  v.  The  State,  10. 

ARBITRATION  AND  AWARD. 

1.  When  appeal  lies  from  award. — When  a  pending  cause  is  submitted 
to  arbitration  (Code,  §  3547),  the  award  of  the  arbitrators  can  not 
be  revised  on  writ  of  error  or  appeal,  until  it  lias  been  entered  up 
as  the  judgment  of  the  court,  or  until  that  court  has  rendered 
judgment  setting  aside  the  award ;  and  an  appeal  lies  from  the 
judgment,  not  from  the  award.  Collins  v.  L.  cC-  A".  Railroad  Com- 
pany, 533. 
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ASSAULT.— See  Criminal  Law,  2. 
ASSIGNMENT. 

1.  Assignment  of  proiiiiKsonj  note,  by  hmthntifl  ami  nlff. — A  written  as- 

signment  of  a  proiniMsory  note  payable  to  a  married  woman,  signe<l 
by  her  uikI  her  husband,  and  atteste<i  by  two  witnes.seH,  conveys 
lier  property  in  the  note  (Code,  §  2707),'  but  doe.s  not  impose  any 
personal  liability  on  her.      Walker  v.  Strnre,  167. 

2.  Assignment  of  prove rty  attached. — The  levy  of  anattaehment  on  per- 

sonal property  (foes  not  divest  the  rijrht  and  title  of  the  defennant 
in  the  process,  nor  i)revent  him  from  making  a  valid  assignment 
of  the  proj)erty,  subject  to  the  lien  of  the  attachment  as  detennined 
by  the  final  result  of  the  case.      Ware's  Adin'r  r.  linsneU,  174. 

3.  Acts  and  aduii*sio)is  of  assiqnor,  sithser/nent  to   assigntnent. — A  de- 

fendant in  attachment  having  transferred  and  assigned  the  attached 
property,  suljject  to  the  lien  of  the  attachment,  by  a  valid  contract, 
he  can  not,  by  any  sub.sequent  acts  or  admif^^sions.  ])ind  the  as- 
signee, nor  impair  the  rights  conferreil  by  the  assignment ;  and 
while  he  may  consent  to  a  persimal  judgment  against  himself  in 
the  attachment  suit,  he  can  not  consent  to  a  judgment  which  will 
bind  the  attached  i)r()perty,  nor  waive  defects  and  irregularities  in 
the  proceedings  whicli  would  defeat  the  attachment.     H>.  174. 

4.  A  ssignuient  of  note  or  hill  for  purchase-m/jnei/. — The  assignee  of  a  note 

or  bill,  given  for  the  purchase-money  of  land,  can  stand  in  no  bet- 
ter position  than  lii-!  assignor  oc(Upied,  s-o  far  as  relates  to  the  lien 
on  the  land  ;  if  ihe  liin  was  waived  by  taking  a  negotirble  1)ill  or 
note,  with  indorsers,  for  the  purchast-money,  it  would  not  re-at- 
tach in  favor  of  an  assignee,  although  he  ac<iiiired  the  note  or  bill 
in  good  faith,  before  maturity,  in  the  usual  course  of  trade,  and  for 
valuable  consideration,  and  would  be  entitled  to  protection  again.st 
anv  defense  or  etiuitv  affecting  the  instrument  itself.  Donegan  v. 
Hentz,  4-^7. 

5.  Proof  of  assign<)ie)i'  of  )io'e,   hg  admissio)is  of  a.'isignor.  —  In  a  suit  in 

ecjuity  to  enforce  a  ven<lor's  lien  on  land,  the  complainant  claiming 
to  be  the  assignee  of  the  note  given  for  tlw  i)un  base-money,  and 
making  the  assi:n>r  a  par!y  defendant,  the  as^ignmen*  is  sufH- 
eient'y  pnned,  as  against  tlie  maker  of  the  note,  l)v  a  decree  ;>ro 
confesso  against  the  assignor,     (ireen  r.  ('aseg,  4^7. 

6.  Trn)isfer  of  not''  as  rollaferal  secnritg;  rights  of  holder,  and  defenses 

against. — Wliatever  may  lie  the  general  weight  of  authority  else- 
where, it  is  the  settle<l  law  of  this  State,  that  oiu-  who  takes  nego- 
tiable paper  as  collateral  security  for  a  pre-existing  debt  is  not  a  pur- 
ehas(>r  for  value  in  the  usualcour.se  of  trade,  but  the  paper  is  open 
in  his  hands  to  all  defens»>s  which  might  have  been  made  against 
it  in  the  hands  of  the  assignor,  or  original  owner;  and  this  prin- 
ciple ai)plies  to  accommodation  paper.  But,  where  one  honestly 
takes  negotial)le  paper,  before  maturity,  as  collateral  security  for  a 
debt  contemporaneously  contracted,  or  in  j>ursuance  of  an  agree- 
ment made  at  the  time  the  d«'bt  was  contracted,  he  is  entitle<l  to 
protection  against  (Mpiities  or  defects  of  which  he  had  no  notice. 
Miller  i{-  Co.  liogkin ,  .'.r.U. 

7.  Same. — To  constitute  a  purcha.ser  for  value,  of  notes  or  paper  agreed 

to  be  transferred  as  (mI lateral  security  for  a  del>t  contemporaneously 
contracted,  it  is  not  ueces.xary  that  the  securities  to  be  transferred 
should  be  particularly  <lescribedat  the  time;  an  agreement  to  give 
collaterals  wouhl  be  sutlicient  to  include  any  i)articu!ar  collateral 
afterwards  delivered  in  execution  of  such  jiromise;  the  delivery, 
when  made,  wouM  relate  back  to  the  time  of  the  ai:reement.  and 
it  would  be  immaterial  to  the  validityoi  the  agn-ement  or  transfer, 
whether  the  collateral  afterwanls  transferred  was.  at  the  time  the 
agreement  was  made,  in  the  city  wlu-re  the  parties  then  were,  or 
elsewhere.     Il>.  -^Wy. 
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ATTACHMENT. 

1.  When  attachment  suit  is  commenced;  issue  and  levy  of  writ. — In  a  suit 
commenced  by  attachment,  although  alevyof  the  writ  is  necessary 
to  give  the  court  jurisdiction  to  proceed  lo  judgment  against  the 
defendant,  unless  he  appears,  yet  the  issue  of  the  writ  is  the  com- 
mencement of  the  action,  and  would  suspend  the  running  of  the 
statute  of  limitations. — Flournoy  &  Epping  r.  Lyon  &  Co.,  308. 
.  2.  Damages  for  suing  out  attachment;  loss  of  credit,  and  e.rpenses  of  de- 
fending suit. — Injury  to  the  credit  of  the  defendant  in  attachment 
may  result  from  the  wrongful  or  vexatious  suing  out  of  the  writ,  al- 
though there  was  no  levj',  and  may  be  recovered,  as  special  damages, 
in  an  action  on  the  bond ;  but,  unless  there  was  a  levy,  the  defend- 
ant could  not  be  driven  into  the  trouble  and  expense  of  defend- 
ing the  suit;  and  lie  can  not  subject  the  plaintiff  to  a  liability  for 
damages  on  account  of  such  trouble  and  exi)ense,  when  caused  by 
his  voluntary  appearance  without  a  levy.     Ih.  .WS. 

3.  Levy  of  attach n^ent  by  service  of  garnishment. — The  levy  of  an  attach- 

ment by  the  s  r  *ice  of  a  garnishment  on  a  person  supposed  to  be  in- 
debted to  the  defendant,  is  sufficient  to  sustain  an  a(;tion  on  the 
bond,  although  the  garnishee  is  discharged  on  his  answer  denying 
any  indebteVlness,  and  a  judgment  against  the  defendant  is  thereby 
defeated.     Ih.  308. 

4.  Attorney's  fees;  when  recoverable  as  damages. — Reasonable  and  nec- 

essary counsel  fees,  incurred  in  defense  of  the  attachment  suit,  are 
recoverable  as  actual  damagies  in  an  action  on  tlie  bond,  whether 
the  attachment  was  merely  wrongful,  or  wrongful  and  malicious; 
but  counsel  fees  incurred  in  defense  of  a  garnishee,  although  that 
defense  was  successful,  and  a  judgment  against  the  defendant  in  at- 
tachment was  therebv  defeated,  are  not  recoverable  in  suclj  action. 
lb.  308.  ' 

5.  Averment  and  proof  as  to  ground  on  which  attachment  was  sued  out.^ 

In  an  action  fin  an  attachment  V)ond,the  plaintiffmust,by  appropriate 
averments,  negative  the  fact  or  facts  stated  in  the  atiulavit  as  the 
ground  for  suing  out  the  writ;  and  though  the  averment  is  nega- 
tive, the  o/(?<'<  of  proving  it,  by  evidence  either,  direct  or  circum- 
stantial, rests  on  him.     lb.  308. 

6.  Proof  of  fraud,  as  probaahle  cause  for  suing  out  ivrif;   evidence  of 

malice. — "  Subsequent  conduct  often  affords  evidence  of  the  motives 
by  which  former  conduct  was  influenced."  But,  in  an  action  on 
an  attachment  b.)nd,  it  being  shown  that  the  attacliment  was  sued 
out  on  the  ground  that  tlie  defendants  had  fraudulently  disposed 
of  their  propiirty,  and  th:it  the  validity  of  their  assignment  was 
sustained  on  a  contest  of  the  assignee's  answer  as  garnishee,  the 
attempt  of  the  defendant  in  the  action  to  prove  fraud  in  the  assign- 
ment, as  showing  pro1)able  cause  for  suing  out  the  attachment,  is 
not,  of  itself,  a  fact  on  which  a  fair  inference  of  malice  in  suing  it 
out  can  be  ba.'^ed.     lb.  308. 

7.  Judgment  in  attachment  case;  hou-  affected  by  irregularities  in  pro- 

ceedings.— Defects  in  the  affidavit  for  an  attacliment,  and  irregular- 
ities in  the  proceedings,  which  would  prove  fatal  on  error  or  ap- 
peal, d(j  not  render  the  judgment  void  ;  and  it  can  not  be  collater- 
ally impeached  on  account  of  such  defects  and  irregularities.  Mar- 
tin V.  Hall,  421. 

8.  Assignment  of  property  attached. — The  levy  of  an  attacliment  on  per- 

sonal property  does  not  flivest  the  right  and  title  of  the  defendant 
in  the  process,  nor  prevent  him  from  making  a  valid  assignment  of 
the  propertv,  subject  to  the  lien  of  the  attachment.    Ware's  Adm'r 
.      V.  Russell,  '174. 

9.  Equitable  attachnfnt   by   surety,    against  fraudulent    grantee;  inter- 

vention by  creditor. — When  an  equitable  attachment  is  sued  out  by 
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a  sun-ty,  Hoekin<:  to  reach  and  .subject  lands  alle<^e<t  to  Jiave  Ikscu 
fraiidiilontly  conveyed  by  the  principal  <lel>tor  (Code,  ()  .■{8(>4),  the 
creditor  may  intervene,  if  the  surety  has  not  pai<l  th(!  del)t  (Sess. 
Acts  1S80-S1,  p.  ;>:!)  ;  and  he  may  prosecute  the  suit  to  a  decree  in 
his  own  favor,  on  tlie  death  of  fiie  surety,  and  tlie  refusal  or  nej?- 
lect  of  his  jtersoiial  rejiresentative  to  revive  and  prosecute  it. 
Pei'iey  v.  CahaniKS,  ~^.>.J. 
10.  Same;  (•onutltitfloiialifif  of  lav;  anlhoriziny  interrenlion  hif  creditor. 
The  said  statute,  authorizing  the  creditor  to  intervene  and  prose- 
cute the  suit,  is  a  valid  exercise  of  legislative  power,  relating  ex- 
clusively to  the  remedy;  and  the  provision  whicli  makes  it  appli- 
cable toy«'/((//«f/.x'<(7.'<,  "  in  which  tlu- complainant /('».< died,  not  hav- 
\xvz  paid  the  debt,  antl  his  personal  representative  Iiik  neile.-ted  or 
refused  to  revive  the  same,"  is  not  violative  of  any  coastitutional 
jirinciple.     Ih.  25.i. 

ATTORNEY  AT  L.VW. 

1.  Skill  and  dHi(fi'}u'e  refpiired  of  aftorneij. — .\n  administrator  can  not 

maintain  an  action  on  a  note  payable  to  himself  in  his  n-jtresenta- 
tive  character,  and  signe<l  by  him  as  surety  for  the  princi])al 
maker;  yet  the  court  "  is  not  prepared  to  say  "  that  his  succes.sor 
in  the  a<lministration  could  not  maintain  an  action  on  it;  and 
whether  such  action  be  maintainable  or  not,  an  attorney  is  not 
guilty  of  gross  ignorance  or  gross  negligence  in  bringing  it.  Moore 
V.  II  tndolph'x  Adtn'r,  .')7n. 

2.  Contractu  heticeen  atforneif  and  client. — All  contracts  between  an  at- 

torney and  his  client,  made  after  the  formation  of  that  relation  l>e- 
tween  them,  relating  to  the  rrynpensation  of  the  attorney,  or  by 
which  the  client  transfers  to  him  an  interest  in  the  subject-matter 
of  the  suit,  or  in  j)roperty  involved  in  the  litigation,  are  clo.sely 
watched  and  jealously  scrutinized  by  the  courts,  when  their  valid- 
ity is  drawn  in  (juestion  between  the  parties  themselves,  and  are 
only  sustaine(|  wiien,  on  a  consideration  of  all  the  circumstances 
attendingthem,  they  a|)p;>ar  to  b.'  fair,  just,  and  untainted  with  an 
abu.se  of  the  relation;  but  such  a  contract  i-;  only  voidable  at  the 
instance  of  the  client,  and  a  stranger  can  not  be  heard  to  assail  \ti* 
validity.      11  o/r'-t  Adni'r  r.  J{u.ssell,  174- 

3.  Same  ;  cliamperti/  and  maintenance. — A  contrat't  by  which  a  defend- 

ant in  attachment  transfers  and  assigns  to  his  attorneys  the  per- 
sonal jiroperty  atta(lie<l,  in  consideration  of  professional  services 
rendered  and  to  be  rentler.-d  in  defen.se  of  the  suit,  and  in  the  pros- 
e<'ution  of  a  contemplated  attion  to  recover  damages  for  the 
wrongful  and  vexatious  suing  out  of  the  attachment,  stipulating  for 
his  own  <liligence  in  the  <lefenso  of  tlu'  suit  ami  the  n-moval  of  the 
attachment  lien,  and  giving  the  attorneys  the  entire  control  and 
management  of  the  suit,  is  not  tainte<l  with  champerty  or  main- 
tenance.    If).  174. 

4.  Attornei/x  fee^  for  xervicex  rendered  in  lilitjation   afioat  trn.tt  ei<late  ; 

irlien  charije(d>l'  atjainxt  Irn.tt  fand. — The  principh-  which  governs 
in  the  case  of  a  cre<litor's  bill,  or  other  bill  of  similar  character, 
and  which  rei|uires  that  all  i)ersons  who  come  in  and  partake  of 
the  fruits  of  the  litigation  shall  contriliute  to  the  costs  and  ex- 
penses, including  rea.sonable  counsel  f<'es,  ha-*  no  ai)i)!ication  to  a 
bill  filed  by  a  trustee,  asking  a  judicial  construction  of  the  will 
creating  t he  trtist,  and  instructions  as  to  the  rights  of  the  rival  claim- 
ants; and  there  is  no  principle  of  law  or  e  piity.  which  authorizes 
the  court,  under  such  a  bill,  to  charge  either  the  trust  funds,  or  the 
interest  tlierein  of -any  of  the  successful  parties,  with  reasonable 
counsel  fees  for  services  rendered  under  a  retainer  by  other  i>arties 
having  similar  or  identical  interests.     (irindiaU  v.  Cruse,  o34. 
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5.  Allotvanee  of  counsel  -fees  to  trustee. — A  trustee  by  appointment  for 

a  married  woman,  to  whose  property,  on  her  death  intestate,  con- 
flicting claims  are  asserted  by  her  sur^^ving  husband,  her  admin- 
istrator, and  her  brothers  and  sisters,  may  properly  file  a  bill  in 
equity,  asking  a  judicial  construction  of  the  will  creating  the  trust, 
and  the  directions  of  the  court  as  to  the  proper  persons  to  whom 
he  shall  deliver  the  property;  but,  in  such  suit,  he  is  merely  a 
stakeholder,  of  whom  strict  neutrality  and  indifference  are  required, 
not  advocating  or  espousing  the  cause  of  any  one  of  the  claimants ; 
and  while  he  is  entitled  to  an  allowance  for  reasonable  counsel  fees, 
for  services  rendered  in  instituting  and  prosecuting  such  suit,  this 
being  a  proper  charge  on  the  trust  fund,  his  counsel  can  not  repre- 
sent the  interest  of  any  of  the  rival  claimants,  and  charge  the 
trustee  or  the  trust  estate  on  account  of  such  additional  ser\ices. 
lb.  0.34. 

6.  Attorney's  fees  ;  irhen  recoverable  as  damages. — Reasonable  and  nec- 

essary counsel  fees,  incurred  in  defense  of  the  attachment  suit,  are 
recoverable  as  actual  damages  in  an  action  on  the  bond,  whether 
the  attachment  was  merely  wrongful,  or  wrongful  and  malicious  ; 
l)ut  counsel  fees  incurred  in  defense  of  a  garnishee,  altliough  that 
defense  was  successful,  and  a  judgment  against  the  defendant  in 
attachment  was  thereby  defeated,  are  not  recoverable  in  such  ac- 
tion.    Flournoy  tt*  Epping  v.  Lyon  dt  Co.,  SOS. 

7.  Allowance  of  attorney's  fees  to  adm/n?8fra/or.— An  administrator  is 

entitled,  on  settlement  of  his  accounts,  to  an  allowance  for  reason- 
able counsel  fees  incurred  in  an  action  instituted  by  him  in  his  rep- 
resentative capacity,  unless  it  affirmatively  appears  that  he  be- 
troyed  a  want  of  proper  ])rudfence  or  diligence  in  bringing  the  ac- 
tion ;  and  neither  his  failure  to  recover  a  judgment,  nor  his  failure 
to  take  an  appeal,  is  sufficient  to  prove  that  he  was  guilty  of  neg- 
gence,  or  to  deprive  him  of  the  right  of  compensation.  Moore  v. 
Randolph' s  Adm'r,  576. 

8.  Allowance  to  administrator  for  counsel  fees  under  bill  for  settlement. 

Held,  under  the  facts  shown  by  the  record  in  this  case,  being  a  bill 
filed  by  the  heirs  and  distributees  to  compel  a  settlement  of  the 
administrator's  accounts  and  a  distribution  of  the  estate,  that  the 
administrator  was  properh'  allowed  "  about  one-half  of  an  ordina- 
ry fee  for  defending  such  suit."     lb.  .570. 

9.  AUouance  of  counsel  fees  to  administrator.— An  executor  or  admin- 

istrator, in  good  faith  procuring  the  aid  and  advice  of  counsel  in 
the  performance  of  his  duties,  and  paying  a  reasonable  compensa- 
tion for  the  services,  is  entitled,  on  settlement  of  his  accounts,  to 
a  credit  for  the  sum  so  paid ;  and  if  he  is  himself  an  attorney  or 
solicitor,  and  in  that  capacity  renders  necessary  services  for  the  es- 
tate, he  is  entitled  to  compensation  for  such  services — not  the 
usual  professional  charges,  but  a  fair  and  reasonable  allowance 
in  view  of  all  the  facts  of  the  particular  case.  ('  lark  v.  K)io.r,  607  ; 
aLso,  Munden  v.  Bailey,  97. 

10.-  Same;  objection  or  exception  to  allowance  by  register. — Neither  the 
register  nor  the  chancellor  can  take  judicial  notice  of  the  value  of 
professional  services  as  attorney,  rendered  by  an  administrator  in 
proceedings  before  the  Probate  Court  relating  to  the  afTairs  of  the 
estate ;  and  if  no  objection  is  made  before  the  register,  and  no  ex- 
ception reserved  to  his  action,  in  the  matter  of  an  allowance  to  the 
administrator  f  r  such  services,  the  chancellor  has  no  authority  to 
reduce  the  allowance.     lb.  607. 

11.  Same;  in  suit  for  settlement  and  distribution. — An  administrator  is 
entitled,  on  settlement  of  his  accounts  in  equity,  to  an  allowance 
tor  reasonable  counsel  fees  for  services  rendered  in  the  suit  insti- 
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tuted  by  him  for  a  settlement  an<l  tlistribution,  when  the  condi- 
tion of  the  estate,  and  the  conflicting  trusts  united  in  ins  })er8on, 
rendered  it  necessary  to  resort  to  a  court  of  equity.     Jh.  G07. 

BAILMENT. 

1;  Embezzlement  by  bailee. — The  statnto  which  dochircs  tliat  "  any  pri- 
vate banker,  commission-merchant,  factor,  broker,  attorney,  bailee, 
or  other  agent,  who  embezzles,  or  fraudulently  converts  to  his  own 
use,"  &c.,  "  any  money,  property  or  effects,  deposited  with  him, 
or  the  proceeds  of  any  property  sold  by  him  for  another,  must  be 
jmnished  as  if  he  had  stolen  it"  (Code,  §  4384),  apjilies  only  tf)  bail- 
ments in  which  the  parties  stand  to  each  other  in  a  fiduciary  rela- 
tion, the  bailee  having  the  possession  wholly  and  exchi.sivelv  for 
the  benefit  f>f  the  bailor;  and  a  convictirin  can  not  be  had  under  it 
against  the  hirer  of  a  domestic  animal  who  sells  tlie  same  during 
the  term.     Watnon  r.  The  State,  IS. 

2.  Transfer  af  note  ok  collateral  security  ;  rights  of  holder,  and  defenses 
against.     Miller  tt  Co.  r.  Boykin,  ^6'.'). 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Comvurcial  paper  ;  rights  of  holder. — "When  a  negotialde  instrument 

has  been  misapplied,  or  wrongfully  parted  with  by  one  who  held 
it  in  trust,  a  party  claiming  protection  against  the  real  or  benefi- 
cial owner,  as  a  bona  ft'le  holder,  must  show  that  he  acquired  it  for 
a  valuable  consideration,  in  the  usual  course  of  trade,  before  ma- 
turity, without  knowledge  of  any  defect  in  the  title  of  his  trans- 
ferror.    Held  V.  Bank  of  Mobile,  IH'J. 

2.  Same  ;  who  is  bona  fide  holder  for  rahte. — It  is  the  settled  doctrine  of 

this  court,  though  contrary  to  the  weight  of  authority  elsewhere, 
that  taking  commercial  paper  as  collateral  security  for  a  pre-exist- 
ing debt,  even  though  forbearance  or  indulgence  be  grante<l,  is  not 
a  purchase  for  value ;  but,  wlien  it  is  taken  in  payment  of  such 
j)re-existing  debt,  at  its  full  value,  the  party  ])ecomes  a  j>urchaser 
for  value,  and  is  entitled  to  protection  if  not  chargeable  with  no- 
tice,    lb.  mt. 

-3.  Transfer  of  note  as  collateral  security  ;  rights  of  h<dder,  and  defenses 
against. — Whatever  may  l)e  the  general  weight  of  autln  rity  else- 
where, it  is  the  settled  law  of  this  State,  that  one  who  takes  nego- 
tiable paper  as  collateral  security  for  a  pre-existing  ilebt  is  not  a 
purchaser  for  value  in  the  usual  course  of  trade,  but  the  i»aj)er  is 
open  in  his  hands  to  all  defenses  which  might  have  Incn  nuide 
against  it  in  the  hands  of  the  assignor  or  original  owner;  and  this 
l)rinci|)le  appli<'s  to  accommotlation  i>aper.  Hut.  wliere  one  Iidu- 
estly  takes  negotiable  ])!q)er,  Ijefore  maturity,  as  collateral  security 
for  a  debt  contemiM)raneotisly  contracteil,  or  in  pursuance  of  an 
agreement  madeat  the  time  the  debt  was  coiitractfd,  he  isetititled 
to  protection  against  etpiities  or  def'.n'tsof  which  he  iiad  no  notice. 
Miller  d-  Co.  v.  Boykin,  4'!^. 

4.  Same. — To  constitute  a  purchaser  for  value,  of  notes  or  paper  agreed 
to  be  transferre<l  as^oMateral  security  for  a  delit  contemporane- 
ously contractefl,  it  is  not  necessary  thattlie  securities  to  be  trans- 
ferred should  be  |)articidarly  clescrilxfl  jit  the  time;  an  aL'reement 
to  give  collaterals  would  be  sufficient  to  include  any  partiiular  ciil- 
lateral  afterwards  delivered  in  excH-ution  of  sui-h  i>roiiiise;  the  de- 
livery, when  made,  woid<l  relate  l)ack  to  the  time  of  the  agn-enient, 
and  it  would  be  immaterial  to  the  validity  of  the  agreement  or 
transfer,  whether  the  collateral  afterwards  trjinsferred  was,  at  tlie 
time  the  agn-ement  was  made,  in  the  city  wht>re  the  parties  then 
\were,  or  elsewhere.     lb.  4G0. 


650  INDEX. 

BILLS  OF  EXCHAXGE,  AND  PROMISSORY  NOTES— Continued. 

5.  CowitruHinn  of  coiiiitional  nde  ;  implied  stipulations  where  contract 

is  in  writing. — As  to  the  construction  of  the  conditional  note,  on 
which  this  suit  is  founded,  and  which  was  given  in  consideration 
of  the  payee's  interest  in  a  contract  with  the  United  States  for 
carrying  the  mail  on  a  specified  route,  and  made  subject  to  two 
express  conditions,  the  court  adheres  to  the  principles  announced 
on  the  former  appeal  (63  Ala.  304-7),  and  holds  that  these  express 
conditions  can  not  be  extended  by  implication.  Dowling  v.  Black- 
man,  303. 

6.  Xote  payable  to  administrator,  and  signed  by  him  as  suret;/, — An  ad- 

ministrator can  not  maintain  an  action  on  a  note  payable  to  him- 
self in  his  representative  character,  and  signed  by  him  as  surety 
for  the  principal  maker;  yet  the  court  "  is  not  prepared  to  say  " 
that  his  successor  in  the  administration  could  not  nwiintain  an  ac- 
tion on  it ;  and  whether  such  action  be  maintainable  or  not,  an  attor- 
nej^  is  not  gu  Ity  of  gross  isinorance  or  gross  negligence  in  bringing 
it.     Moore  V.  Ran^lolj)h's  Adm'r,  575. 

7.  Assignment  of  note  or  bill  for  purchase-money. — The  assignee  of  a 

note  or  bill  yiven  for  the  pur^'hase-money  of  land,  can  stand  in  no 
better  position  than  his  assignor  occupied,  so  for  as  relates  to  the' 
lien  on  the  land ;  if  the  lien  was  waived  by  taking  a  negotiable  bill 
or  note,  with  endorsers,  for  the  purchase-money,  it  would  not  re- 
attach in  favor  of  an  assignee,  although  he  acquired  the  note  or 
bill  in  2()od  f.iith,  before  maturity,  in  the  usual  course  of  trade,  and 
for  valu-ible  consideration,  and  would  be  entitled  to  pnjtection 
against  any  defense  or  equity  affecting  the  instrument  itself.  Don- 
egan  r.  Hentz,  437. 

8.  Assignment  of  promissory  note,  by  husband  and  wife. — A  Written  as- 

signment of  a  promissory  note  payable  to  a  married  woman,  signed 
bj'  her  and  her  husband,  and  attested  by  two  witnesses,  conveys 
her  property  in  the  note  (Code,  §  2707),  but  does  not  impose  any- 
personal  liability  on  her.      Walker  v.  Struve,  167. 


BONDS. 


Railroad  bonds,  indorsed  by  State  ;  when  negotiable,  or  commercial 
paper. — Bonds  issued  by  an  Alabama  railroad  company,  and  in- 
dorsed by  the  State  under  the  provisions  of  the  act  approved  Feb- 
ruary 21st,  1870;  payable  "to or  bearer,  in  American  gold 

coin,  on  presentation  tit  the  office  or  agency  of  said  company  in  the 
city  of  New  York,"  with  coupons  attached  payable  in  like  manner; 
anil  containing  a  stipulation  in  each,  that  it  "  can  be  registered 
and  made  payable  by  transfer  only  on  the  books  of  said  company," 
being  governed  by  the  general  commercial  law,  "  which  must  be 
presumed  to  prevail  in  S'ew  York,  and  which  prevails  here  so  far 
as  not  changed  by  statute,  are  clothed  with  all  the  attributes  of 
commercial  paper;  they  pass  by  delivery,  and  in  the  hands  of  a 
holder  accpiiring  them  for  value  before  due,  without  notice,  are 
not  subje(;t  to  e  jiiities  with  which  they  were  affected  as  between 
the  original  parfcie-!,  or  while  in  the  hands  of  a  party  holding  them 
in  trust.     Rnd  r.  Bank  of  Mobile,  199.     • 

Forfeited  replevy  and  claim  bonds  ;  amount  of  judgment  and  execution 
on. — Construing  in  pari  materia  tlie  several  statutes  relating  to 
summary  judgments  and  executions  on  forfeited  replevy  and  claim 
bonds  (Code,  §9  3215,  32;)0-91,  3314),  the  court  holds,  that  when  a 
claim  is  interposed  by  a  stranger,  and  bond  given  to  try  the  right 
to  property  on  which  an  attachment  has  been  levied,  and  the  claim 
suit  is  decided  a<rainst  the  c-laimant,  and  the  bond  returned  for- 
feited, the  execution  against  the  obligors  should  be,  as  when  simi- 
lar proccL'dings  are  had  in  reference  to  pro^xirty  on  which  an  exe- 
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cution  has  been  levied,  for  the  a-jw.ssed  value  of  the  properly,  hut 
nc^t  exeeedin^i  the  amount  of  the  pliiintiff's  jndj,'iiient,  tojjrether 
with  the  damages  and  costs;  and  that  execution  on  a  forfeited 
bond  issues  for  the  wliole  amount  of  tlie  judgment  and  costs, 
without  regard  to  the  assessed  value  of  the  pro|)erty.  imhj  when 
the  property  levie<l  on  is  replevie<l  by  the  (lefcmiant  in  execution 
or  atlaeliment.     Mnnn  cO  Block  v.  Loikj,  ~-i7. 

3.  Same  ;  e(/uit<ihle  relief  to  Huretiis  nyainst  jinlijinenln. — Three  several 
attachments,  in  favor  of  different  |)l;untifrs,  having  been  levied  on 
successive  days  on  tlie  same  stock  of  goods,  and  a  claim  interj)ose<l 
in  each  case  by  the  same  person,  and  l)onds  given  for  the  trial  of 
the  right  of  property,  with  the  same  sureties,  aiul  conditioned  as 
retjuired  by  law;  and  the  claim  suits  having  Ijcen  decided  against 
the  claimant,  and  judgments  recovere<l  by  the  jihiintitl's  in  each 
attachment,  the  aggregate  amount  of  the  judgments  being  more 
than  twice  the  assessed  value  of  the  property,  though  eacli  judg- 
ment was  for  less  than  that  value;  and  the  bonds  b«'ing  returned 
forfeited,  judgments  were  rendered  against  the  obligors  for  the 
amount  of  the  judgment  in  each  case;  Iwld,  that  the  sureties  on 
the  bond,  not  being  concluded  by  tiie  judgments,  might  maintain 
a  bill  in  ecjuity  to  adjust  the  priorities  of  the  attaching  creditors, 
and  to  settle  their  liability  in  the  several  ca<es.  //;.  .'.^7. 
"4.  Adiniaistnitiori  bond  ;  lidhiliti/  of  xuretij  on  deiitJi  of  iirinrijmf  irlthoiit 
xetthnnent. — On  the  death  of  an  administrator,  n<jt  having  nuide  a 
final  settlement  of  the  trust,  the  liability  of  the  surety  on  his  ofH- 
cial  bond  is  not  contingent,  or  conditional — dt  pendent  on  a  judi- 
cial ascertainment  of  the  state  of  his  accoimts;  nor  would  the 
surety  be  bomid  by  any  judicial  proci-eding  to  compel  a  settlement 
of  tlu'  a-counts  of  iiis  decea-ied  prln  ipal,  exce;)t  by  a  bill  in  ejuity 
to  which  he  was  made  a  party.     Martin  v.  Klh  rtn's  Adm'r,  •'.-•*';. 

5.  Same;  payment  by  surety   in  that   suit;  i)ayment   of  e(iuit:d)le  de- 
mand;  payment  in  compronuse  ;  action  against  surety.     Ih..i2tl. 

BOUNDARIES. 

1.  Proof  of  ronntij  Ixtandariex. — The  boundary  iint-s  of    comities,  as 

established  by  law,  are  seldom  marked  by  natural  olijects  or  arti- 
ficial ujonnments,  and  are  sometimes  referred  to  the  lines  estal)- 
lished  by  the  government  surveys  of  the  pidjlic  lands,  or  to  })laees 
designated  by  names,  which  change  or  become  ol)Siilete ;  anil  no 
survey  or  marking  of  the  boun<laries,  and  record  thereof,  being 
retpiired  by  law.  it  is  subject  to  parol  evidence,  and,  when  dis- 
puted, must  be  detennined  by  the  jury;  but,  when  tlu-  facts  are 
admitted,  the  location  aX  the  boundarv  is  a  (piestion  tA  law.  Tid- 
uell  V.  The  St(de,  3.i. 

2.  Same ;  boundaries  of  TuKkaloo^a  eoantij. — That  |)oriion  of  the  eastern 

boundary  line  of  Tuskaloosa  c<junty,  which  was  des(  nbed  in  the 
statute  organizing  the  county  (Laws  of  Ala.  ISIS.  j).  S(>),  as  "  run- 
ning southwardly  along  the  main  ridge  dividing  the  waters  of  the 
Black  Warrior  from  those  of  the  Cahaba,"  has  remained  un- 
changed, and  without  further  designation,  for  a  period  of  sixty 
years;  (luring  which  time,  by  common  consent,  without  disjiute, 
one  particular  ridge  has  been  recognized  by  the  county,  its  odicers 
and  citizens,  as  the  "main  ridge"  mentione  I;  and  this  boundary, 
as  thus  establishe<l  by  continuous  user  and  general  n-putation, 
can  not  l>e  changeil  or  airecte<l  by  the  fact  that,  within  four  or  five 
years  before  the  trial  in  this  case,  a  map  j)repared  by  the  Alabama 
Great  Southern  Railroad  Company,  not  by  sworn  ixdilic  otlicers. 
nor  un<ler  legal  authority,  designates  a  ilifiereiit  ridge  as  the  divid- 
ing ridge  referred  to.     lb.  J.?. 
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CHAMPERTY. 

1.  ^Vhen  contract  is  champertom,  or  no<.— The  doctrines  of  champerty 

and  maintenance  were  designed  to  prevent  any  officious  intermed- 
dling by  strangers,  with  lawsuits  in  which  theV  have  no  pecuniary 
interest;  and  where  a  person  has  such  an  interest,  though  he  is 
not  a  party  to  the  suit,  there  is  no  principle  of  law  or  public  policy 
which  forbids  his  furnishing  funds  to  aid  in  the  Utigation,  or  par- 
ticipating in  the  fruits  of  the  recovery.  Johnston  &  Seats  r.  Smith's 
Adm'r,  108. 

2.  Sayne.—A  contract  by  which  a  defendant  in  attachment  transfers  and 

assigns  to  his  attorneys  the  personal  property  attached,  in  consid- 
eration of  professional  services  rentlered  and  to  be  rendered  in  de- 
fense of  the  suit,  and  in  the  i)rosecution  of  a  contemplated  action 
to  recover  damages  for  the  wrongful  and  vexatious  suing  out  of  the 
attachment,  stipulating  for  his  own  diligence  in  the  defense  of  the 
suit  and  the  removal  of  the  attachment  lien,  and  giving  the  attor- 
neys the  entire  control  and  management  of  the  suit,  is  not  tainted 
with  champerty  or  maintenance.     Ware's  Adm'r  r.  Russell,  174. 

CHANCERY. 

I.     Jurisdiction,  and  General  Principles. 

1.  Attachment  by  surety,  against  principal  and  his  fraudulent  grantees- 

intervention  by  creditor. — When  an  equitable  attnchment  is  sued 
out  by  a  surety,  seeking  to  reach  and  subject  lands  alleged  to  have 
been  fraudulerttly  conveyed  by  the  principal  debtor  (Code,  §  3864), 
the  creditor  may  intervene,  'if  the  suretv  has  not  paid  the  debt 
(Sess.  Acts  1880-81,  p.  33) ;  and  he  may  prosecute  the  suit  to  a  de- 
cree in  his  own  favor,  on  the  death  of  the  surety,  and  the  refusal 
or  neglect  of  his  personal  representative  to  revive  and  prosecute  it. 
Peevey  v.  Cabaniss,  25S. 

2.  Decedent's  estate;  removal  of  settlement  into  equity. — The  heirs  and 

distributees  of  a  decedent's  estate,  or  the  legatees  and  devisees  un- 
der his  will,  may  remove  the  settlement  into  the  Chancery  Court, 
without  assigning  any  special  reason  for  the  removal,  at  any  time 
before  proceedings  have  been  commenced  in  the  Probate  Court. 
Moore  v.  Randolph's  Adm'r,  575. 

3.  Same;  settlement  of  accounts  of  executor  or  administrator  occupying 

antagonistic  relations. — When  an  executor  or  administrator  be- 
comes also  the  personal  representative  of  a  deceased  distributee  of 
the  estate,  he  can  not,  on  account  of  these  antagonistic  relations, 
make  a  valid  settlement  of  his  accounts  in  the  Probate  Court;  and 
sucli  attempted  settlement  being  void,  although  an  administrator 
ad  litem  was  appointed  to  represent  the  distributee's  estate  (Rev. 
Code, §1908),  the  parties  interested  in  that  estate  may  afterwards 
maintain  a  bill  in  equity  to  compel  a  settlement  of  the  executor's 
accounts.     Alexander  v.  Alexander,  212. 

4.  When  distributees  may  sue,  vuthnut  administration. — AVhen  all  the 

debts  against  a  decedent's  estate  have  been  paid,  and  no  other  act 
of  administration  is  necessary  than  the  making  of  a  final  settlement 
and  distribution,  the  distributees  may,  without  the  appointment 
and  intervention  of  an  administrator  de  bonis  non,  maintain  a  bill 
in  equity  to  compel  a  settlement  and  distribution  of  an  estate  in 
which  their  ancestor  was  a  distributee.  lb.  212. 
o.  Settlement  of  executor's  accounts  in  Probate  Court;  equitable  relief 
against. — "There  is  nothing  averred  in  the  bill  in  this  case  which 
takes  it  out  of  the  operation  of  the  rule  declared  in  Otis  v.  Dargan 
(.'53  .Via.   178),    Waring  r.  Lewis  (lb.   61.5),  Hutton  v.  Williams  (GO 
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Ala.  137),  and  (iainhle  v.  Jordan  (54  Ala.  432).  The  I'rohate  Court 
was  not  without  juriHcliction  to  make  the  i^ett!enleIlt,  and  the  bill 
fails  to  show  the  omission  of  any  steps  necessary  to  put  that  ju- 
risdiction into  exercise."     Alexander  r.  Alexander,  367. 

6.  Injunction  of  xale  under  execution  at  law. — A  court  of  equity  has  un- 

doubted jurisdiction  to  restrain  a  sale  of  lands  under  execution  at 
law,  at  the  in.stance  of  a  party  owning  and  having  the  rightful  jios- 
session,  when  the  sale,  if  consummated,  would  cast  a  cloud  on  the 
title  of  the  complainant,  or  work  irreparable  injury  to  him;  but 
this  jurisdiction  is  exercised  with  great  care,  iuid  the  partv  com- 
plaining, if  his  title  is  purely  legal,  and  no  special  eijuity  exi.sts, 
nmst  show  that  fraud  has  been  practiced  upon  him,  or  that  irre- 
.  parable  injury  to  him  will  result  from  the  sale.  Calduell  v.  Lan- 
ier, :i'J3. 

7.  Same. — The  court  will  not  interfere  at  the  instance  of  a  partv  who 

has  only  an  e<}uitable  title,  which  is  not  cognizable  at  law,  when  it 
appears  that  the  sale,  if  consunnnated,  will  not  ca.st  a  cloud  on 
that  title,  nor  otherwise  injuriously  alfect  his  rights  ;  as,  wliere  the 
wife  claims  a  resulting  trust  in  lands,  on  acc(»unt  of  her  moneys 
used  in  paying  part  of  the  j)urchase-money,  the  legal  title  being 
taken  in  the  name  of  a  third  person,  and  seeks  to  enjoin  a  sale  of 
them  under  execution  against  her  husband.     Ih.  i.'/J. 

8.  Equitable  relief  ugaini<t  judgment  at  lav. — The  husbjind  having  died 

in  possession  of  lands  to  which  lie  had  no  title,  the  same  having 
been  an  Indian  reservation,  and  all  right  to  it  as  such  having  been 
declared  by  the  proper  authorities  of  the  I'nited  .'-^tat^s  to  have 
been  terminated  ;  a  judgment  in  ejectment  by  defaidt,  for  the  pos- 
sion  of  the  land  and  damages  for  rent,  recovered  by  the  husband's 
administrator  against  the  widow,  will  not  l)e  enjoiiietl  in  equitv,  at 
her  instance,  becau.se  the  final  decision  of  the  commissioner  of  the 
land-office  at  Washington  was  not  nuide  until  after  the  rendition  of 
the  jiKlgment.     Kirbg  c.  Kirhg'n  Adm'r,  370. 

9.  Eituitahh'  relief  to  nuretie.'t  affainsf  judgments  on  forfeited  claim  hond.t. 

Three  several  attachments,  in  favor  of  diirerent"  plaintifis,  having 
been  levied  on  successive  days  on  the  s-ame  stock  of  good.s,  ancl  a 
claim  interposed  in  each  case  by  the  same  j>er.son,  and  bonds  given 
for  the  trial  of  the  right  of  property,  with  the  same  sureties,  and 
conditioned  as  reipiired  by  law  ;  and  the  claim  suits  having  been 
decided  against  the  claimant,  an«l  judgments  recovere<l  by  the 
plaintiffs  in  each  attachment,  the  aggregate  amount  of  thejudg- 
ments  being  more  than  twice  the  as.ses.sed  value  of  the  property, 
though  each  judgment  was  for  less  than  that  value;  and  the  liond.s 
being  returned  forfeited,  judgments  were  ren<lercd  against  the  obli- 
gors for  the  amount  of  the  judgment  in  each  case;  //*/'/,  that  the 
sureties  on  the  bond,  not  being  condudtMl  by  the  judgments,  might 
maintain  a  bill  in  e(iuity  to  adjust  the  priorities  of  the  attaching 
creditors,  and  to  settle  their  liability  in  the  .several  «-a.ses.  MauK 
({•  Block  r,  Long,  -37. 

10.  Equitable  relief  in  pending  action  at  lair;  mouhliug  judgnnnt  betwo-n 

parties. — When  a  simple,  unqualified  judgment  for  either  jiarty.  in 
a  i»ending  action  at  law,  will  not  do  complete  justice — when  modi- 
fications or  adjustments  are  necessary  to  fix,  control  and  e(|ualize 
the  rights  of  the  parties,  and  to  pnjtect  the  rights  of  third  jK-rsons 
acipiired  in  good  faith  pending  the  litigation,  a  court  of  equity  will 
intervene,  adjusting  the  whole  tontroversy,  and  mouMing  its  de- 
cree so  as  to  preserve  the  rights  of  all  parties.  Wan '.•'  Adm'r  r. 
Ruitnell,  174- 

11.  E.vtent  of  relief  in  equitg. — It  is  a  very  general  principle  in  a  court 

of  e«piity,  that  when  it  has  acipiired  jurisdiction  of  tiie  primary  ob- 
jects and  purposes  of  a  suit,  because  of  the  inadequacy  of  legal 
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remedies,  it  will  settle  the  litigation,  and  do  complete  justice  be- 
tween the  parties,  without  remitting  them  again  to  the  court  of 
law ;  and  in  so  doing  the  court  follows  the  law,  deciding  legal 
questions  as  they  would  be  decided  at  law.     lb.  174- 

12.  Extent  of  relief  under  bill  to  enforce  vendor's  lien;  removal  of  cloud  on 

title  to  land. — When  the  jurisdiction  of  a  court  of  equity  has  at- 
tached, under  a  bill  properly  filed  to  enforce  a  vendor's  lien  on 
land,  the  court  will  make  its  jurisdiction  effectual  for  the  purposes 
of  complete  relief,  Vjy  removing  any  impediment  to  the  enforcement 
of  the  lien,  especially  where  such  impediment  is  a  cloud  on  the  ti- 
tle.    Johnston  d-  Seats  v.  Smith's  Adm'r,  108. 

13.  Statutory  jurisdiction   to    remove   disabilities    of    coverture. — Under 

the  statute  approved  February  lOtli  1875,  amending  the  former 
statute  approved  April  15th,  1873  (Sess.  Acts,  1874-5,  pp.  194-5; 
Code,  §  2731),  jurisdiction  is  conferred  upon  the  several  chancel- 
'  lors,  to  be  exercised  either  in  term  time  or  in  vacation,  "to  relieve 
married  women  of  the  disabilities  of  coverture  as  to  their  statutory 
and  other  separate  estates,  so  far  as  to  invest  them  with  the  right 
to  buy,  sell,  hold,  convey  and  mortgage  real  arid  personal  prop- 
erty, and  to  sue  and  be  sued  asfemmes  sole;"  but  this  statute  does 
not  confer  the  general  prerogative  power  formerly  exercised  by  the 
General  Assembly,  but  only  a  special  power,  bounded  and  limited 
by  the  terms  of  the  grant,  and  which  must  be  exercised  in  its  en- 
tirety ;  and  while  proceedings  under  the  statute,  when  the  juris- 
diction has  attached,  may  be  liberally  construed,  the  jurisdiction 
can  not  be  extended  by  construction.  AsJiford  v.  Watkins,  156. 
14*.  Same. — A  decree  rendered  by  the  chancellor,  on  the  petition  of  a 
married  woman,  adjudging  and  decreeing  "that  she  be  and  is 
hereby  declared  Afemme  sole  only  so  far  as  to  invest  her  with  the 
right  to  mortgage  her  said  house  and  lots  in  order  to  obtain  an  ad- 
dition to  her  stock  of  goods  and  merchandise,"  is  not  authorized 
by  the  said  statute,  and  is  a  nullity.     lb.  156. 

15.  Landlord' s  remedy  against  purchaser  of  tenant' s  crops. — When  a  land- 

lord has  a  statutory  lien  on  crops  grown  on  rented  lands  by  his  ten- 
ant (Code,  6§  3467  et  seq.),  he  may  maintain  a  special  action  on 
the  case  against  a  purchaser  who,  having  notice  of  the  lien,  re- 
ceives and  converts  the  crop ;  and  he  can  not  maintain  a  bill  in  eq- 
uitj%  when  it  is  not  shown  that  the  remedy  at  law  is  inadequate. 
Kennon  v.  Wright,  Frazier  &  Co.,  4-H- 

16.  Partnership;  injunction  of  sale  of  goods  under  execution  against  one 

partner. — If  a  courtof  equity  has  jurisdiction,  in  any  case,  to  enjoin 
a  sale  of  partnership  property  under  execution  against  one  of  the 
partners  individually,  "it  can  only  be  called  into  exercise  by  clear 
and  strong  averments,  showing  the  injury  which  must  result  from 
a  disturbance  of  the  possession  consequent  upon  the  levy."  An 
averment  that  irreparable  injury  will  result,  because  the  partner- 
ship is  engaged  in  farming  operations,  and  the  articles  levied  on, 
guano  and  cotton-seed,  were  advanced  to  them  under  the  statute 
to  enable  them  to  make  a  crop,  and  are  necessary  to  the  successful 
cultivation  of  a  crop,  is  not  sufficient.     Daniel  v.  Ovens  &  Co.,  297. 

17.  Fraud;  equitable  relief  against. — Intentional  concealment  or  misrep- 

resentation of  material  facts,  by  which  a  party  is  misled  to  his  in- 
jury, is  a  fraud,  against  which  a  court  of  equity  is  in  the  constant 
habit  of  granting  relief ;  and  while  fraud  and  injury  must  concur  be- 
fore the  court  will  interfere,  it  is  not  necessary  that  the  injury  shall 
be  to  present,  actual,  existing  riahts,  since  rights  which  are  con- 
tingent, or  which  are  to  accrue  in  the  future,  are  equally  entitled 
to  protection.     Kelly  v.  McGrath,  75. 

18.  Same;  secret  conveyances  by  wife  or  husband,   in  contemplation  of 

marriage. — On  this  ground,  a  court  of  equity  will  set  aside,  as  a 
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fraud  oji  the  luurital  rights  of  the  Imshaiifl,  a  si-cri't  coiivcyanre  or 
settlwnent  of  her  property  by  the  iiiteiuled  wife,  executed  without 
his  knowledjie,  aiid  in  contemplation  of  the  niarriaj^e  ;  :iiid  wliih* 
the  same  doctrine  is  not  ajjphed,  in  En<rhin<l,  toa  se(  ret  settlement 
or  conveyance  of  his  projH'rty  by  tlie  luishand  in  contcmpialion  of 
marriajre,  althoui;h  its  effect  may  he  to  exclude  the  wile  Irom  dow- 
er in  his  lands,  the  reasons  on  which  tlie  En;:Iish  rule  is  founded 
are  not  of  force  in  this  country,  and  the  courts  here  do  not  adopt 
the  rule.     Ih.  7'). 

19.  Same;  morUjage  by  hunhninl,  iu  fraud  of  irlfe'x   rif/hfx  of  doirt-r  and 

homestead. — A  mortfjajre  of  his  lands  1)y  the  husband,  execi^te<l  in 
contemplation  of  marria»re,  and  witfiout  the  knowled<:c  (f  his  intend- 
ed wife  for  the  ]»urpose  of  preventin;;  her  rijrhts  of  d(»wer  and  Ikjuic- 
stead,  as  secured  by  c<mstituti<inal  and  statutory  provisions,  from 
attaching  to  the  lands,  is  a  fraud  on  the  rights  ac(|uin  d  by  the 
wife  on  marriage;  and  though  the  debt  secure<l  by  it  was  a  j)res- 
ent  loan  of  njoney,  it  will  be  regarded  as  a  voluntary  conv<'vance, 
when  it  ai>pears  that  the  mortgagee  had  knowledge  of  the  intended 
fraudulent  purj)ose  of  the  husband,  and  lutively  participatnl  in 
carrying  i' into  effect.     Ih.  7. J. 

20.  Rffonnation  oj  deal,  on  (jr(>iind  of  mistdb'. — An   innocent  omission 

or  insertion  of  a  material  stii>ulation,  contrary  to  the  mutual  in- 
tention of  the  parties  to  a  written  instrument,  will  be  ( one(t«'(l  by 
a  court  of  etjuity,  and  the  instnmient  refoimcd  in  liiat  j)articular, 
on  a  timely  application  after  the  discovery  of  the  mistake ;  l)Ut,  to 
justify  such  relief,  there  must  be  a  plain  mistake,  distinctly  al- 
leged and  clearly  proved,  as  to  the  intention  of  the  jiarties  at  the 
time  the  instrument  was  executed,  and  not  as  atl'ecled  or  develop- 
ed by  subse<iuent  events,  or  by  the  conseiiuences  resulting  from 
the  instrument  as  executed  ;  especially  after  it  has  been  sj)read 
upon  the  public  reeonls,  and  when  iimocent  partii  s  may  sutler  l»y 
the  correction.     TurniT  r.  Kfllij,  .Vtixsoii  r.  Kflli),S'i. 

21.  Rejorniafion  of  mortijoifc  in  <''jnili/ ;   nfit'n  taki  xi  [frrf,  ns  aijainst  nld- 

otr,  not  fxirtii  to  xnlt. — When  a  conveyance  or  contract  is  reformed 
in  ecjuity,  on  the  ground  of  mistake,  the  reformation  relates  iiack, 
for  many  }»ur])oses,  as  between  the  immediate  parties,  and  takes 
effect  as  of  the  day  the  writing  was  first  executed  :  Int.  as  against 
the  widow  of  the  deceased  mortgagor,  claiming  dower  in  lands 
which  were  omitted  from  the  mortgage  by  mistake,  a  decnv  <'or- 
recting  the  mistake  and  foreclosing  the  mortgage,  she  not  l)eing  a 
party  to  the  suit,  and  not  l)eing  charged  with  iK)tice  of  the  mistake, 
takes  effect  only  from  the  day  on  which  it  is  rendered.  If  such 
decree  were  allowed  to  relate  back,  her  right  of  dower  might  be 
barred  before  she  knew  that  the  land  had  been  aliene<l.  <'hii}>- 
maii  r.  Fiehls,  4^>-^- 

22.  JieHciK.iion   of  contract,  on  account  of  defect  In  title.. — When  a  pur- 

chaser of  lands  has  been  placed  in  juissession  mider  the  contract, 
and  retains  it,  the  contract  l)eing  free  from  fraud,  a  court  of  equity 
will  not,  at  his  instance,  rescind  the  contract  on  account  of  a  de- 
fect in  the  vendor's  title;  unless  it  is  cli-arly  shown  that  injury 
mu.st  result  to  him  from  an  abandonment  of  the  possession — as, 
wherehehas j)aida  i)artof  the  purchase-money,  or  has  mad*-  valu- 
able improvements,  and  the  vendor  is  insolvent.  Hnrkitt  r.  yfnn- 
ford.  4-^.1. 

23.  Same ;  arerment  of  remlor^x  in.*oIrenci/. — An  averment  in  a  bill  by 

the  purchaser,  tl\at  the  vendor  "  has  no  ]>roperty  in  -Vlabanui,  or 
elsewhere,  within  the  knowU*<lge  of  complainant,  except  his  inter- 
est in  the  estate  of  P.,"  his  deceased  son,  the  value  of  which  is 
not  .stated,  is  not  equivalent  to  an  averment  of  his  in.solvemy  ;  nor 
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would  a  general  averment  of  his  want  of  property,  "within  the 
complainant's  knowledge,"  be  sufficient  in  any  case,  unless  ac- 
companied witli  further  averments  showing  all  necessary  diligence 
to  ascertain  his  solvency  and  ability.     lb.  423. 

24.  Sam? ;  non-residence  of  vendor. — If  the  non-residence  of  the  vendor 

would,  in  any  case,  justify  a  rescission  of  the  contract  at  the  in- 
stance of  the  purchaser,  while  he  remains  in  possession,  it  can  not 
be  made  a  ground  of  relief,  when  both  of  the  parties  are  non-resi- 
dents, and  were  when  the  contract  was  made.     lb.  423. 

25.  Specific  performance  of  contract ;  on  what  ground  decreed,  and  against 
^whom. — The  specific  performance  of  a  contract  is  decreed  in  lieu  of 

damages,  when  an  award  of  damages  at  law  would  not  afford  ad- 
equate compensation ;  and  the  general  rule  is,  that  if  an  action  at 
law  will  not  lie  on  a  contract,  to  recover  damages  for  its  breach,  a 
court  of  eiiuity  will  not  decree  a  specific  performance;  nor  will  it 
be  decreed  against  an  agent,  who  has  no  pecuniarj'  interest  in  the 
contract,  and  whose  agency  is  disclosed  on  the  face  of  the  contract. 
Com'.r  V.  Bankhead,  4^3. 

26.  Same ;  against  warden  of  penitentiary. — A  contract  for  the  hire  of 

convicts,  made  by  the  warden  of  the  penitentiarj'  in  his  official  ca- 
pacity, approved  by  the  governor  officially,  and  containing  an  ex- 
press stipulation  exempting  the  warden  from  personal  liability  for 
damages,  will  not  be  specifically  enforced  against  his  successor  in 
office;  such  a  suit  is  essentially  a  suit  against  the  State,  which  can 
not  be  sued  in  its  own  courts  without  its  consent.  (Brickell,  C. 
J.,  dissenting.)     lb.  493. 

27.  Same;  averment  of  offer  or  readiness  and  willingness  to  convey;  when 

necessary.. — When  tlie  payment  of  the  purchase-money,  and  the 
execution  <jf  a  conveyanci,  are  intended  to  be  concurrent  and  con- 
temporaneous acts,  either  party,  seeking  a  specific  performance, 
must  aver  his  readiness  and  ability  to  perform  at  the  appointed 
time ;  but,  when  the  vendor  executes  a  bond  conditioned  to  make 
title  generally,  and  the  purchaser  gives  his  note  or  notes  payable 
on  a  day  certain,  the  payment  of  the  purchase-money  is  not  de- 
pendent on  the  making  of  title ;  and  in  a  bill  by  the  vendor  to  en- 
force the  payment  of  the  purchase-money,  it  is  not  necessary  that 
he  sliould  aver  an  offer  on  his  part  to  convey,  or  his  readiness  and 
willingness  to  make  title.     Burkett  v.  Munford,  4^3. 

28.  Same  ;  by  vender  ;  offer  to  convey. — The  vendor  of  lands  maj'  main- 

tain a  bill  for  specific  performance,  to  compel  the  purchaser  to  ac- 
cept a  conveyance  ;  but,  in  such  case,  the  bill  must  contain  an  offer 
to  convey  on  pavment  of  the  purchase-monev.  Munford  v.  Pearce, 
452. 

29.  Bill  to  enforce  vendor^ s  lien  ;  offer  to  convey. — In  a  bill  to  enforce  a 

vendor's  lien  on  land  for  the  unpaid  purchase-money,  it  is  not 
necessary  to  aver  c-omplainant's  readiness  and  willingness  to  con- 
vey as  stipulated  in  his  bond  for  title,  unless  the  bond  contains  a 
stipulation  that  the  purchase-money  shall  not  be  due  and  payable 
until  a  deed  of  conveyance  is  made.     lb.  4^2. 

30.  Defect  in  vendor's   title  as  defense  to  bill  to  enforce  lien. — If  the  pur- 

chaser knows,  when  he  enters  into  the  contract,  that  the  vendor's 
title  is  defective,  and  that  it  requires  a  special  legislative  act  to 
enable  him  to  convey,  and  yet  takes  and  holds  possession  under 
the  contract,  he  can  not  set  up  this  defect  in  defense  of  a  bill  to 
enforce  the  vendor's  lien,  after  the  vendor  has  procured  the  pass- 
age of  such  spe<dal  statute.     lb.  4-^2. 

31.  Exchange  of  lands  belonging  to  statutory  estates  of  married  women  ; 

specific  performance  of  contract  /or.— On  bill  filed  for  the  specific 
execution  of  a  contract  between  two  married  women,  with  the  as- 
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sent  and  concurrence  of  their  respective  husbands  as  fiarties,  for 
an  exchange  of  lands  belonginjr  to  their  respective  statutory  es- 
tates, possession  havinj;  been  (lehvered  and  taken  un<ler  tlie  con- 
tract; the  court  declares,  "  We  do  not  and  will  not  undertake  to 
decide  what  would  be  our  ruling,  if  the  bill  showed  that  nothing 
remained  to  be  done  but  to  execute  reciprocal  conveyan«-es.''  P.ut, 
if  the  contract  expressly  stipulates  thai  the  defendants,  in  a<Mition 
to  conveying  the  tract  of  land  owned  by  the  wife,  "  sliall,  l)y  prop- 
er instrument  in  writing,  secure  said  E.  and  wife  [complainants] 
against  all  loss  by  reason  of "  an  apprehended  defect  in  tlie  title, 
"by  lien  on  the  land  conveyed  by  them  "  on  the  exchange ;  and 
the  bill  shows  that  the  tender  of  a  deed,  signed  by  tiie  comjdain- 
ants,  was  accompanied  with  the  tender  of  a  m<jrlgageon  the  lands, 
to  be  signed  by  the  defendants  pursuant  to  this  stipulation,  the 
wife  having  no  power  to  execute  such  mortgage,  the  complainants 
do  not  make  out  a  case  for  specific  performance.  Jiidlr;/  it-  Wiff 
r.  Ennis  A  Tr//>,  ^6"J. 

32.  Voluntari)  agreement  not  upecifically  executed. — A  court  of  eijuity  will 

not  aid  or  liecree  the  specific  execution  of  a  mere  voluntary  agree- 
ment;  as  where  the  husband  purchases  land,  taking  the  title-bond 
in  his  own  name,  but  intending  to  have  the  title  made  to  the  wife 
on  payment  of  the  purcha><e-uioney,  and  afterwards  has  it  made 
to  a  third  jjerson  for  valuable  consideration  paid,  the  wife  can  not 
assert  any  claim  on  the  land  based  on  the  husband's  imexecuted 
promise  or  intention.     Lewin  v.  liuihling  ct"  Loan  Agso.,  S70. 

33.  Resulting  tnixt  arining  from  payment  of  purchase-moneii. — On  a  pur- 

chase of  lands  by  the  husband,  partly  on  credit,  if  the  cash  pay- 
ment is  matle  with  monev  furnished  by  the  wife's  father  as  an  ad- 
vancement to  her,  a  resulting  trust  in  the  land  ari.ses  in  her  favor 
to  the  extent  of  such  payment,  which  attaches  to  the  whole  land, 
and  which  a  court  of  eijuity  will  specifically  enforce  at  her  in- 
stance, when  the  purchase-numey  has  been  fully  paid.     Ih.J70. 

34.  Adininiiftratur  «»  testamentary  trustee  ;  contract  in  reference  to  trust 

property  for  benefit  of  his  irife,  in  riolatiou  of  trust. — An  a<lmin- 
istrator  with  the  will  annexed,  having  marrie<l  one  of  the  testator's 
two  daughters,  and  being  charged  by  the  will  with  the  duty  nf  in- 
vesting and  preserving  trust  funds,  the  income  and  profits  of  which 
were  to  be  i)aid  annually  to  the  two  daughters,  to  the  exclusion  of 
all  right  on  the  jiart  of  their  resjiective  husl)an(ls,  with  remainders 
to  their  children,  and  tf)  the  next  of  kin  in  default  of  children,  can 
not  enter  into  any  valid  contract,  by  which  the  title  to  lands, 
mortgaged  to  secure  a  debt  due  to  tlie  trust  estate,  can  be  pur- 
chased an<l  held  for  the  l)enefit  of  his  wife,  in  violation  of  the  terms 
of  the  trust.  Duultam  r.  Mlllious,  .'>!n;. 
lio.  Same  ;  when  guardian  and  u-ard  trill  he  held  chargeable  u-ilh  not  ire  of 
such  violation  of  trust. — In  such  case,  if  it  appears  that  the  mort- 
gage also  secured  another  debt,  due  to  an  infant  for  money  loaned 
by  her  guardian,  which  was  also  embraced  in  the  decree  of  fore- 
closure; the  decree  being  entered  satisfied,  pursuant  to  an  agre»- 
ment  between  the  administrator  and  the  guardian,  though  no 
money  was  in  fact  paid  ;  a  part  of  the  debt  due  to  the  ward  heing 
settled  as  cash,  tin*  guardian  charging  himself  with  the  amount, 
and  taking  a  mortgage  on  the  lands  for  the  residue  from  the  nomi- 
nal purchaser,  whoheld  for  tlie  benefit  of  the  administrator's  wile: 
the  guardian  and  ward  being  chargeable  with  notice  of  the  breach 
of  trust  and  misa|)pl:cation  of  the  trust  funrls,  a  co;irt  of  e,|iiity 
will  not,  at  the  suit  of  the  ward,  enforce  the  mortgage  given  to  se- 
cure the  balance  of  her  debt,  to  the  detriment  of  the  contingent  re- 
mainder-men.    11).  506. 

42 
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36.  Same;  extent  of  relief  in  such  case. — The  decree  of  foreclosure 
having  been  regularly  made,  the  sale  under  it  properly  conducted, 
reported  to  the  court,  and  confirmed;  deeds  executed  under  the 
order  of  the  court,  and  the  decree  entered  satisfied  ;  and  the  mort- 
gagor not  having  participated  in  the  breach  of  trust  committed  by 
the  administrator  and  the  guardian,  who  were  the  legal  representa- 
tives of  the  secured  debts  ;  although  the  lands  will  be  Jield  charge- 
able with  the  trust  funds  thiis  misapplied,  at  the  election  of  the 
beneficiaries  in  remainder,  the  sale  under  the  decret^  wil!  not  be  set 
aside,  nor  the  mortgagor's  rights  under  it  in  anv  wav  disturbed. 
lb.  596. 

87.  Same  ;  rights  of  remainder-men,  and  who  maii  represent  them. — The 
beneficiaries  in  remainder,  in  such  case,  "may  elect  to  disclaim 
as  to  the  lands,  and  hold  the  trustee  and  his  sureties  liable  for  the 
sum  of  the  assets  thus  converted  and  misajiplied  Ijy  him  ;  and  since 
the  remainder-men  can  not  now  be  known,  and  may  not  be  in  esse, 
the  trustee  [that  is,  the  succeeding  administrator!  isthejjvoper  and 
only  party  to  look  after  their  interests,  and  to  preserve  tlie  corpus 
of  the  fund,  to  be  turned  over  to  them  when  thev  are  ascertained." 
Ih.  .596. 

38.  Same;  estoppel  against  irife,'  and  relief  to  ward. — As  to  the  life- 
estate  of  the  administrator's  wife  in  the  original  debt  secured  by 
the  mortgage,  the  arrangenient  being  made  for  her  benefit,  and 
she  being  cognizant  of  the  breach  of  trust,  she  is  estoi)i)ed  from  set- 
ting it  up,  as  against  the  infant,  in  avoidance  of  the  mortgage  given 
to  secure  the  residue  of  her  debt.  Ih.  597. 
■  .39.  Protection  accorded  to  trust  extate  in  remainder,  in  (disence  of  plead- 
ings or  parties. — The  record  in  this  case  disclosing  a  breach  of  trust 
and  misapplication  of  trust  funds,  by  and  between  parties  who  are 
asserting  adverse  claims  to  the  property,  growing  out  of  such  breach 
of  trust,  while  the  property  is  chargeable,  at  the  election  of  the 
beneficiaries  in  remainder,  with  the  trust  funds  so  niisai»plied, 
and  they  are  not  before  the  court,  nor  even  known;  the  court 
"will  not  exert  its  powers  in  such  a  service,"  until  the  trusts  are 
proi)erh-  cared  for  and  secured.     lb.  -597. 

40.  What  are  personal  assets  hi  equity. — A  debt  for  moneys  loaned  by  an 

administrator,  under  powers  con  fenced  V)y  the  will  of  the  decedent, 
■  secured  by  mortgage  on  real  estate,  is  in  eipiity  regarded  as  person- 
al assets,  whether  arising  from  the  sale  of  jiroperty  ordered  to  be 
sold,  or  from  the  invested  products  and  profits  of  lands.     lb.  596. 

See,    also,    Hisbaxd    .\xd    Wife;     MoRTCiAOK;    Trusts    and 
Tristees  ;  Vexdor  axd  Pcrchaser. 

II.     Pleadixc;  axd  Practice. 

41.  Parties  to  bill;  vhen  administrator  and  heirs  maij  join. — When  the 

purchase-money  is  unpaid,  or  when  the  fact  of  payment  is  contro- 
verted, the  administrator  of  the  deceased  purchaser  may  be  a 
proper  party  to  a  bill  which  seeks  to  compel  a  specific  }ierforniance 
of  the  contract  by  the  vendor ;  but,  when  the  purchase-money  has 
been  paid  in  full,  and  the  bill  affirmativi^ly  shows  that  there  can 
be  no  necessity  for  the  exercise  by  the  administrator  of  his  statu- 
tory powers  over  the  real  estate,  he  can  not  join  with  the  heir  in  a 
VMlf  to  compel  a  conveyance  of  the  legal  title.     McKay  v.  Broad,  377. 

42.  Same. — Nor  is  the  administrator  a  proper  party  to  the  bill,  because 

it  also  seeks  to  stay  the  commission  of  waste  on  the  lands,  and  to 
recover  damages  for  trespasses  irremediaV)le  at  law  ;  since,  if  dam- 
ages should  be  recovered,  he  and  the  heir  would  have  no  common 
right  in  or  to  them.     lb.  377. 
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43.  Whin   ilixirlfiitlfex  iikii/  siw,  irithoiit   (uhiiinistralldu. — Wliin  all  th«.' 

debts  ajrainst  a  decodent's  estate  have  been  j>ai<l,  and  no  other  act 
of  administration  is  necessary  tiian  tlie  makinjr  of  final  settlement 
and  distribution,  the  distributees  may,  without  the  a])pointnient 
and  intervention  of  an  administrator  ili-  honix  mni,  maintain  a  bill 
in  e(|iiity  to  com]>el  a  settlement  and  distribution  of  an  estate  in 
which  their  ancestor  was  a  distributee.  Alcnuidtr  r.  Alcr- 
luiiU'r,  Jl^'. 

44.  I'drtits   to  hill,   fitr    rf<leiiijtti<nt,   or  for  reformation   and   rt<hvij>tio}i . 

When  a  mort^jraiie  on  lands  is  jriven  for  the  indenniity  of  a  surety, 
and  a  jmrchaser  from  the  mort;ra;ror  .seeks  to  redeem,  the  debt  not 
beinjr  i)aid  or  satisfied,  the  creditor  is  a  necessary  party  to  the  bill  ; 
and  tile  same  rule  applies,  where  the  instrument  is  in  form  an  ab- 
solute conveyance,  and  the  junrhaser  seeks  to  have  it  declare<l  a 
mortgajjje.  and  to  redeem.     Umlxon  r.  Krily,  .i'.i.i. 

45.  Sarni' ;  trror   iritliout  iiijnri/   in    irant   of  necfssari/  jiarti/. — In   such 

ca.se,  if  an  amended  bill  is  filed,  alle.Lrinjr  payment  of  the  debt,  -Awl 
the  i>roof  shows  that  it  was  in  fact  paid  after  the  filinj.'  of  the 
amenileil  1)111,  the  creilitor  ceases  to  have  any  interest,  anil  the 
faihn-e  to  brinj:  him  in  as  a  party  is  not  a  fatal  <lel'ect. — Ih.  ■i!)-i. 

46.  Partlfx  to  hill  to  cnjon-f   nndor'n  lien. — When  a  widow  contracts  to 

sell  and  convey  the  undivide<l  interest  of  herself  ami  her  children 
in  a  tract  of  land,  under  authority  conferred  bv  a  sjiecial  statute, 
and  i)Uts  the  purchaser  in  possession,  jieither  the  children  nor  the 
administrator  of  the  deceased  husband  are  necessary  i)arties  to  a 
bill  to  enforce  the  vendor's  lien;  i'sj)ecially  where  it  appears  that 
the  land  has  been  sold  l)y  the  administrator,  under  a  probate  de- 
cree, for  the  i>ayment  of  <lebts,  and  boujrht  by  the  purchaser  by 
agreement  of  parties.     Mitnfonl  r.  I'larcc,  4-'>--- 

47.  Sann' ;  dinrhiinn'r   h;/  Kunti/. — A   surety  on  the  note  driven   for  the 

purchase-money  of  land,  thou<rh  not  a  necessary  party  to  a  bill  to 
enforce  the  vemlor's  lien,  is  a  ])roper  party,  beiiitr  interestetl  in  the 
accoTuit  to  be  taken;  and  when  ma<le  a  i)arty  defeiulant,  he  can 
not  avoid  a  i)ersona!  decree  for  auv  balance  of  the  debt  remainin<: 
due  after  the  land  has  been  sol(i,  as  authorized  by  the  statute 
(Code,  ^  ;)!K)S),  l»y  enterinyr  a  disclaimer.      Tiildrr  r.  Strth  .  .',47. 

48.  MidtiJ'ario>i.><nt'.'<.'i. — .\  bill  to  enforce  a  vendor's  lien  on  land  airainst  a 

8ub-j)urchaser  with  notice,  who  has  l)ou<j:lit  in  the  lan<l  at  a  sale  for 
unpaifl  taxes  assessed  ajrainst  it  as  the  property  of  the  oriirinal 
purchaser,  receivin;™'  a  certificate  of  purchase,  and  also  to  re<leem, 
or  to  set  aside  the  tax-sale  and  certificate  as  a  cloud  on  the  title,  is 
not  nuiltil'arious.     .Johnston  A-  SihIk  r.  SniitJt'.'<  Adn>'r,  JOS. 

49.  Filinff  hill  in  donhlr  nxfurt. — Under  our  i)ractice,  a  bill  may  be  tile<l 

in  a  double  aspect,  embracini.'  alternative  averments,  when  each 
aspect  entitles  the  complainant  to  substantially  the  same  relief, 
and  the  same  defeusi's  are  ai>plicablc  to  each  ;  but.  if  the  claims 
to  relief  are  so  distinct  as  to  reipiire  inconsistent  and  repujrnant 
reliefs,  and  ditrereut  defenses,  the  bill  is  nuiltifarious.  .Idmn.i 
r.  Sai/rr,  .iJS  ;    Firld.-<  r.  fItlm.-<,  4'i'i. 

50.  S<(inr,  hi/  niortijiKjor. — A  morijra^or  may  file  a  bill  in  a  double  asjiect, 

averrinjr  ftdl  payment  of  the  mort^'a^re  tlebt,  and  yet  otleriu^'  to 
jmy  atiy  balance  that  may  be  found  due  on  the  statement  of  the 
account,  and  prayin<i  for  a  cancellation  of  the  mortjra«re,  or  for  an 
account  and  redemption.     Fiild.i  r.  II,'lnt.-<,  4''"- 

51.  Same. — A  mortiratror,  seeking  to  avoid  a  .sale  of  the  property   under 

a  power  in  the  mortiiaye.  and  to  redeem,  may  file  his  bill  in  a 
double  asi)ect — t-laimimr  relief,  in  tlu-  alternative,  under  an  airree- 
nient  Ix'tween  himself  and  the  mortgagee,  of  which  the  purchaser 
had  notice,  or  as  matter  of  legal  right  arising  from  the  relations 
between  them.     Adaiii.i  r.  Sni/n:,  .US. 
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52.  Offer  to  do  equity. — In  a  bill  to  redeem  by  the  mortgagor,  and  to  set 

aside  a  sale  under  the  mortgage,  at  which  his  agent  became  the 
purchaser,  an  offer  to  pay  what  is  due,  accompanied  with  an  aver- 
ment of  his  ignorance  of  the  amount,  and  his  unsuccessful  appli- 
catioij  to  the  defendant  for  an  accounting,  is  sufficient.     lb.  318. 

53.  Offer  to  convey,  in  bill  by  vendor. — A  bill  by  the  vendor,  to  compel  the 

purchaser  to  accept  a  conveyance,  must  contain  an  offer  to  pay  on 
payment  of  the  purchase-money ;  but,  in  a  bill  to  enforce  a  vendor's 
lien  on  land  for  the  unpaid  purchase-money,  it  is  not  necessary 
to  aver  complainant's  readiness  and  willingness  to  convey  as 
stipulated  in  his  bond  for  title,  unless  the  bond  contains  a  stipula- 
tion that  the  purchase-money  shall  not  be  due  and  payable  until  a 
deed  of  conveyance  is  made.     Munford  v.  Pearce,  452. 

54.  What  relief  may  be  granted   under  general  prayer. — A  bill  by  the 

vendor  to  compel  the  purchaser  to  accept  a  conveyance,  being 
technically  demurrable  for  the  want  of  an  ofier  to  convey,  may, 
under  the  general  prayer  for  relief,  be  sustained  as  a  bill  to  enforce 
a  vendor's  lien  on  the  land.     lb.  452. 

55.  Averments  of  bill  construed. — An  averment  that  a  suit  in  equity  is 

pending  against  the  administrator  of  R.,  with  others,  "in  which 
suit  the  title  to  said  lands  is  involved  and  litigated,"  is  not  equiva- 
lent to  an  averment  "that  said  lands  are  subject  to  any  charse  or 
liability  for  the  debts  of  R."     Ridley  v.  Ennis,  463. 

56.  Averment  of  notice. — In  a  bill  filed  by  a  person  claiming  under  an 

unregistered  transfer,  against  purchasers  at  a  sale  under  execution 
against  the  transferror,  an  averment  that  the  defendants  "  well 
knew  that  said  R.  [defendant  in  execution]  had  not  owned  a  single 
share  of  the  said  stock  for  more  than  two  years,"  being  construed, 
on  demurrer,  most  strongly  against  the  pleader,  is  not  sufficient  to 
charge  knowledge  or  notice  before  the  lien  of  the  execution  at- 
tached, when  the  bill  does  not  show  the  time  when  the  execution 
was  issued,  when  it  was  received  by  the  officer,  or  when  it  was 
levied,  nor  the  date  of  the  judgment.  Jones  &  Dunn  v.  Latham, 
164. 

57.  Variance  between  allegations  and  jn-oof. — When  the  bill,  filed  by  a 

married  woman,  and  seeking  to  enforce  a  lien  on  land,  alleges  that 
the  bond  for  title  was  conditioned  for  the  making  of  title  to  her, 
while  the  proof  shows  that  it  was  conditioned  for  the  making  of 
title  to  her  husband  and  brother,  who  gave  their  notes  for  the  un- 
paid purchase-money,  though  the  husband  may  have  intended  the 
purchase  for  her  benefit,  the  variance  "  would  probably  be  fatal  to 
the  claim  for  relief."     Lewis  v.  Building  &  Loan  Asso.,  276. 

58.  Amendment  by  change  of  parties.— When  a  bill  is  improperly  filed  in 

the  name  of  an  administrator  as  sole  plaintiff,  and  the  heirs  are 
brought  in  by  amendment,  the  name  of  the  administrator  can  not 
be  struck  out  by  a  second  amendment,  since  this  would  work  an 
entire  change  of  parties.— ifcA'a;/  v.  Broad,  377. 

59.  Bill  of  review  for  error  apparent;  error  reversible  on  appeal. — On  bill 

of  review,  the  court  can  not  look  into  the  record,  to  see  whether 
there  was  error  in  the  admission  of  evidence,  or  whether  there  was 
evidence  sufficient  to  support  the  decree,  though  error  in  these 
particulars  would  work  a  reversal  of  the  decree  on  appeal.— .Is/t- 
ford  V.  Patton,  p9. 

60.  Same;  decree  declaring  vendor's  lien;  reference  to  register,  and  report. 

When  the  final  decree  declares  a  vendor's  lien  for  the  unpaid  pur- 
chase-money of  land,  not  stating  the  amoimt,  but  referring  to  the 
register's  report  as  its  basis,  the  report  must  be  taken  and  con- 
strued as  a  part  of  the  decree;  and  the  informality  is  not  an  error 
which  will  support  a  bill  of  review  ;  nor  will  a  bill  of  review  lie  be- 
cause the  final  decree  was  rendered  before  the  confirmation  of  the 
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re^ster's  report  ascertaining  the  amount  of  purchase-money  un- 
paid,    lb.  4'^9. 

61.  Same;  decree  foreclosing  mortgage,  or  declaring  vendor'n  lien,  and  or- 

dering gale,  without  reference  to  regiater. — A  bill  of  review  docH  not 
lie  on  a  decree  for  the  foreclosure  of  a  mortgage,  and  the  sale  of  the 
mortgaged  lands  (or  declaring  a  vendor's  lien,  and  ordering  a  wale), 
when  the  lands  have  descended  U)  infant  heirs,  because  it  was  not 
referred  to  the  register  to  ascertain  whether  a  sale  of  the  entire 

g remises  was  necessary,  unless  it  apjjears  that  injury  may  thereby 
ave  resulted  to  their  rights  or  interests.     111.47'*. 

62.  Infant  defeiidant.i ;  appointment  of  guardian  ad  litnn,  and  defense  hy 

him. — An  infant  defendant  to  a  bill  in  eiiuity  nuist  be  represented 
by  a  guardian  ad  litem,  appointed  by  the  court;  and  it  is  the  duty 
of  such  gu  irilian  to  make  proper  defense  of  the  rights  and  interests 
of  the  infiint ;  but  the  conii>lainant  must  prove,  by  independent 
evidence,  every  material  fact  on  which  his  case  depends,  without 
regard  to  the  character  or  sufficiency  of  the  defense  interposed  by 
the  guardian  ad  litem.     lb.  479. 

63.  Same;  decree  rendered  on  admissions  of  atiardian;  reversible  error,  and 

error  apparent  which  irill  support  bill  of  revieir. — A  decree  against 
an  infant  defendant  would  be  reversed  on  error  or  appeal,  if  the 
record  affirmatively  showed  that  it  was  rendered  without  any  other 
evidence  than  the  admissions  of  the  guardian  al  litem,  whether 
contained  in  his  answer,  or  made  for  the  purposes  ti  a  hearing;  and 
if  this  were  shown  by  the  decree  itself,  it  would  probably  be  error 
apparent,  for  which  a  bill  of  review  would  lie;  but  a  recital  in  the 
decree,  t!iat  the  cause  was  submitted  "on  bill,  answers,  decree 
pro  confesso,  exhibits,  and  original  bonds,"  does  not  show  that  the 
answer  of  the  jiuardian  ad  litem  was  submitted  or  received  as  evi- 
dence,    lb.  479. 

64.  Cross-bill;  trhfu  premature,  and  not  germane. — Where  a  trustee  for  a 

married  woman  tiles  a  bill  after  her  de;ith,  asking  the  construction 
of  the  will  creating  tlie  trust,  and  the  determination  of  the  rights 
of  the  several  claimants  of  the  i)ropL'rty  ;  and  the  decree  of  the  court 
hoMs  the  iieirs  entitled  to  the  lan<ls,  and  tiie  domestic  a<lministra- 
tor  entitled  to  the  personal  property  for  the  jmrposes  <jf  administra- 
tion ;  a  cross-bill  by  the  surviving  husbaml,  who  was  also  the 
foreign  domiciliary  administrator,  asserting  his  individual  rights 
to  the  personal  property  under  the  law  of  the  foreign  domicile,  is 
prematurely  filed,  and  is  not  germane  to  the  j)urposes  of  the  origi- 
nal bill,     (rrindxill  r.  Patton,  6J.'>, 

65.  Demurrer  to  cross-bill;  error  without   injur;/  in  sustaining. — When  a 

cause  is  heard  on  pleadings  and  proot,  and  no  evidence  is  offered 
to  support  the  allegations  of  the  cross-bill,  the  sustaining  of  a  de- 
murrer to  it,  even  if  erroneous,  would  be  error  without  injury. 
Green  r.  Casey,  417. 

66.  ^Vhen  answer  is  not  responsive;  burden  of  proof. — When  the  bill  seeks 

to  enforce  a  vendor's  lien  on  lan<l  for  the  unpaid  purchnse-nioney, 
as  evidenced  by  the  purchaser's  note,  an  answer  setting:  up  an  ad- 
ditional consideration  for  the  note,  and  the  failure  thereof,  is  not 
responsive,  ami  the  burden  of  provi'ng  it  rests  on  the  respondent. 
lb.  417. 

67.  Proof  of  assignment  of  note,   by  adutissions  of  assignor. — In  a  suit  in 

equity  to  enforce  a  vendor's  lien  on  land,  thecomi)!ainant  claiming 
to  be  the  assignee  of  the  note  given  for  the  purchase-UMmey.  and 
making  the  assignor  a  i)arty  defendant,  the  assiginneiit  is  sutti- 
ciently  proved,  as  againsl  the  maker  of  the  note,  by  a  decree  pro 
confesso  against  the  assignor.     //*.  4J7. 

68.  Statute  of  frauds;  how  tahn  adv  intage  of. — (ienerally.  the  statute  of 

frauds  niust  be  .set  up  as  a  defense  by  plea  or  answer;  but,  where 
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the  bill,  seekin;?  the  specific  performance  of  a  contract  for  the  sale 
of  lands,  atRrmatively  shows  that  the  contract  is  obnoxious  to  the 
statute,  a  demurrer  is  the  more  appropriate  mode  of  taking  ad- 
vantage of  it.     PhiUtpn  r.  Adams,  373. 

69.  Petition;  when  allowable.     Mmuh'n  r.  Bailf)/,  65;  .fohnaton  &  Seats 

V.  Smith's  Adm'r,  108. 

70.  Exception  to  regiMer's  report  on  statement  of  account. — When  an  ex- 

ception is  duly  taken  to  the  allowance  of  an  item  by  the  register, 
in  an  account  stated  V)v  him  under  an  order  of  reference,  and  is 
overruled  l)y  the  chancellor,  it  is  not  necessary,  in  order  to  render 
the  exception  availaVjle  on  error,  that  it  should  be  renewed  before 
the  register  on  a  re-statement  of  the  account,  as  corrected  in  ac- 
cordance with  rules  laid  down  by  the  chancellor.  Moore  r.  Ran- 
dolph's Adm'r,  olo. 

71.  Same. — Under  the  former  rules  of  chancery  practice  (Rev.  Code, 

835,  Nos.  88-9),  exceptions  to  tlie  register's  j-eport,  in  the  state- 
ment of  an  account  under  a  reference,  should  be  prepared  and 
signed  by  counsel,  and  filed  in  court  as  a  separate  paper  in  the 
cause;  but  an  informality  in  the  presentation  of  the  exception 
which  was  not  objected  to,  and  which  might  have  been  cured  if 
objection  had  been  made  to  it,  will  not  V)e  considereil  bv  this  court. 
lb.  575. 

72.  Same;  objection  or  e.rcepf ion   to  alloirauce  hij  re(ji.'<ter. — Neither  the 

register  nor  the  chancellor  can  take  judicial  notice  of  the  value  of 
professional  services  as  attorney,  rendered  by  an  administrator  in 
proceedings  before  the  Probate  Court  relating  to  tlie  affairs  of  the 
estate ;  and  if  no  objection  is  made  l)efore  the  register,  and  no  ex- 
ception reserved  to  his  action,  in  the  matter  of  an  allowance  to  the 
administrator  for  such  services,  the  chancellor  has  no  authority  to 
reduce  the  allowance.     Clark  r.  Knox,  607. 

73.  Objections   before  register,    and  e.rcepflons   to   report. — "  Exceptions 

must  be  founded  on  objec^tions  allowed  or  overruled  by  the  regis- 
ter; all  objections,  not  made  or  insisted  on  before  him,  must  be 
considered  as  waived  or  abandoned."  (Per  Bkickei.i,,  C.  J.) 
"This  was  the  English  rule,  and,  for  a  long  time,  was  regarded 
as  the  rule  here.  But,  under  our  rules  of  i)ractice,  the  majority 
of  the  court  think  that  this  language  states  the  rule  too  Ijroadly. 
There  may  be  cases  in  which,  to  sustain  an  exce|)ti<m  before  the 
chancellor,  the  record  must  affirmatively  show  action  taken,  or 
motion  niMde,  before  the  register ;  as,  a  failure  to  take  proof,  or  to 
act  on  a  matter  not  specially  referred  to  him.  But,  when  the  reg- 
ister's report,  or  the  testimony,  one  or  both,  show  that  he  has 
disobeyed  the  decretal  order  or  the  instructions  of  the  cluyicellor, 
or  that  he  has  otherwise  committed  some  positive  error  of  law  or 
fact,  it  is  not  necessary  that  any  motion  or  exception  should  be 
made  or  taken  before  him,  or  that  he  shall  be  notitieil  an  exception 
will  be  taken." 

74.  Sale  under  decree;  putting  pnrchas''r  in  posKession;  irritof  <nsisUince. 

When  lands  are  ordered  to  be  sold  under  a  decree,  tlie  decree  may 
direct  the  register,  upon  payment  of  his  bid  by  the  purchaser,  tf) 
execute  to  him  a  conveyance,  and  to  place  him  in  possession ;  and 
when  the  decree  so  orders,  the  r.'gister  may,  without  waiting  for  a 
confirmation  of  the  sale,  issue  a  writ  of  assistance  to  the  purcha- 
ser, if  the  premises  are  withlield  by  a  defendant,  or  one  who  enters 
pendente  lite  under  him,  or  by  a  mere  trespasser,  since  all  such  per- 
sons are  concluded  by  the  decree  Johston  d-  Seats  r.  Smith's 
Adm'r,  108. 
lb.  Growing  crops,  as  between  sub-purchaser  in  possession  and  vendor  en- 
forcing lien,  or  purchaser  at  sale  under  decree. — A  purchaser,  or 
sub-purchaser,  in  possession  when  lands  are  sold  under  a  decree 
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t'liforciuK  a  xt'iuUn'ti  lien,  in  not  entitled,  an  against  the  purciiaHer 
at  the  sale  iinfler  the  decree,  to  the  crops  plante<l  and  jrrowinji  on 
the  land.s  at  the  time  of  the  Hale  ;  and  when  he  asserts  his  chiim 
by  petition  against  the  purchaser  at  the  sale,  this  court  will  not,  on 
appeal  from  tin;  ori;:inal  decree,  review  the  (jrder  disinissiuK  the 
petition,  the  purdiaser  not  beinj;  a  i)artv  to  therecortl  in  this  court. 
Ih.   loS. 

76.  Jieyiiitir's  fiinh'ntj  iiuj'nrtii. — In  weighing  the  testimony  adduced  1m- 

fore  him  on  a  reference,  the  register  is  aided  hy  the  personal  attend- 
ance of  the  witnesses  during  their  examination  liefon-  him  ;  antl 
his  Hndiiigs  on  controverte<l  facts  should  not  he  disturbed,  tither 
by  the  chancellor  or  by  this  court,  unless  based  on  illeiial  evidence, ' 
or  ernjueous  conclusions  of  law,  (jr  unless  it  is  mtinifesl  that  hi- 
erretl  in  weighing  the  testimony.     Mnmlen  r.  Bit i hi/,  d'. 

77.  Ri'view  of  (■li'Hirillor'K  divisinn  on  farts. — The  chancellor's  ilecision 

on  a  (iisputetl  ((uestion  of  fact  will  not  be  disturl^ed  on  api>eal, 
"  unless  there  is  a  flecideil  preponderance  <jf  evidence  against  it." 
Ai).  <i-  Merh.  .I.s.so.  r.  Aln.  (iobl  IJ/>'  lux.  Co.,  l.i<i. 

78.  l\i'iiiaii(liiit'iif  of  rim  XI',  on  re  ce  not  I,  for  lunctidnunt  of  hill. — On  appeiil 

from  a  decree  overruling  a  deuuurer  to  a  bill  (Code,  ^  3918),  this 
court,  holding  the  dt  inurrer  well  taken,  and  reversing  the  decree 
on  that  account,  will  remand  the  cause,  in  onler  that  the  complain- 
ant may  have  an  opportunity  of  amending  his  bill.     Joutu  A-  Dimn 

r.   LolluDil,   I'L';. 

79.  CoxtK. — When  a  bill  to  reileem  contains  an  ofi'er  to  pay  the  balame 

due  on  the  mortgage  debt,  and  the  mortgagee  interposes  no  obsta- 
cle to  the  relief  praye<l,  the  costs  are  usually  taxed  against  the 
complainant;  but,  where  Ixith  parties  are  at  fault — as  here,  where 
the  complainant  iiuule  no  oiler  to  pay  before  filing  his  l)ill,  and  the 
defendant  denied  tiu'  mortgage,  claiming  that  the  convevanie  was, 
as  i^  purported  to  l»e,  an  absolute  deed — the  costs  will  1h'  equally 
(livide<l.     llnilxoii  r.  Ki'lbj,  -i'.iS. 

CHARGE  OF  COrUT  TO  JURY. 

1.  Iloir  ronsti-iird. — Instructions  to  the  jury  nuist  be  coiistrue<l  in  con- 

nection with  the  evidence,  and  al.so,  when  several  are  given  touch- 
ingtlu'  same  matter,  in  conm-ction  with  each  other;  antl  wlienlhus 
construeil,  though  each  may  not  be  strictly  correct  as  an  iiidepend- 
ent  proposition,  or  uuiy  not  be  very  clear  in  exjiression.  they  would 
not  present  a  reversible  error,  when  any  apprehended  injury  might 
be  avoidetl  bv  a  re(|uest  for  explanatory  instructions.  Kihrnrih. 
Iliiihnoii  c(-  (''<!.  r.   Whfitr  A-  Jhill,  .n;.-,. 

2.  .ifixfrnrt  rliunji';  ir/o  „  I'lr.rxihh'  rrror. — An  abstract  charge,  though 

erroneous  in  point  of  law,  will  not  work  a  reversal  of  the  judgment, 
unless  it  aj)i)ears  the  jury  were  thereby  misled  to  the  i»rejudict>  of 
the  ap()»'llant.     ///.  -i'l-'i. 

3.  HhiiIiii  of  jtroof;  rliiinjis  'f.s  to. — When  the  defendant  avers  the  re- 

.scission  of  the  contract  sued  on,  or  an  excuse  for  his  failure  to  jn-r- 
form  it,  he  assumes  the  oimx  of  proving  such  rescission  or  excu.se. 
and  must  |)rove  it  to  the  satisfaction  of  the  jury;  :nid  a  charge 
which  asserts  that  he '"must  prove  it  to  the  Siitisfaction  of  the 
jury  by  clear  and  satisfactory  testimony,"  fairly  constrne<l,  does 
not  reipiire  a  higher  degree  of  pr<M)f  than  this.     I  h.  .'>':'>. 

4.  Clinrije  rrfrrriii'/  hijol  (/loxtion  dt  jnri/. — .\  charge  rei|Uested,  whicji 

refers  a  mere  tpiestion  of  law  t<t  the  detern)ination  of  the  jmy,  is 
properly  rcfuse«1.      Tiihrrll  r.  The  Stnte.  .W. 

5.  Poirer  of  ronrf  in  .ilofini/  iv'nlenre  to  jnrij. — The  court   has  original, 

inherent  i>ower  to  state  the  admitted  facts  to  the  jury;  an<l  its 
statutory  power,  to  "state  the  evi<lence  when  the  same  is  disput- 


664  IIS'DEX.       . 

CHARGE  OF  COURT  TO  JURY— Continued. 

ed  "  (Code,  §  3028),  is  not  a  limitation,  but  an  enlargement  of  its 
inherent  powers.     lb.  S3. 

6.  Charges  asked,  but  not  shoxni  to  be  in  writing. — Charges  asked  and 

refused  will  not  be  considered  on  error,  unless  they  are  shown  to 
have  been  asked  in  writing  (Code,  §  3109).     Wheless  v.  Rhodes,  419. 

7.  General  charge  on  evidence;  when  properly  refused. — In'  an  action 

against  a  railroad  corporation,  to  recover  damages  for  domestic  an- 
imals killed  by  its  trains,  although  there  is  no  direct  evidence  of 
the  killing,  the  jury  must  pass  oxt  the  sufficiency  of  the  circumstan- 
tial evidence  adduced,  and  a  general  charge  on  the  evidence, 
against  the  plaintiflfs  right  to  recover,  is  properly  refused.  South 
(1-  North  Ala.  Railroad  Co.  v.  Small,  499. 

8.  Instructions  as  to  form  of  verdict. — The  jury  have  the  power  to  return 

either  a  general  or  special  verdict,  and  the  court  has  no  authority 
to  control  or  direct  their  action  in  this  particular ;  hence,  a  charge 
instructing  them  that,  if  they  found  certain  facts  to  be  true,  "their 
verdict  must  be"  in  a  prescribed  form,  which  is  a  special  verdict, 
is  erroneous.  Foster  v.  Johnson,  249. 
■  '.  (Jiarge  on  evidence,  invading  province  of  jury. — "That  which  rests 
merely  on  parol  evidence,  unless  the  record  affirmatively  shows 
that  the  fact  was  conceded,  or  uncontro verted,  can  not  properly  be 
treated  as  established  fact  in  charging  the  jury."  Bain  v.  The 
State,  4- 
10.  Sufficiency  of  evidence;  charge  as  to. — In  a  criminal  case,  the  test  of 
the  sufficiency  of  the  evidence  is,  whether  it  produces  in  the  mind 
of  the  jury  a  moral  conviction,  to  the  exclusion  of  a  reasonable 
doubt ;  and  a  charge  requested  which  requires  the  exclusion  of  a 
"  probable  possibility,"  instead  of  a  reasonable  doubt,  is  calculated 
to  confuse  and  mislead  the  jurv,  and  is  properlv  refused.  Tidwell 
The  State,  33. 

CODE  OF  ALABAMA,  1876. 

1.  §§  404-07.     Tax-collector's  bonds,  general  and  special.      Edwards 

V.  WilUamson,  145. 

2.  §  2043.     Transfer  of  stock  in  private  corporation.     Jones  &  Dunn 

^      ,      V.  Latham,  164. 

3.  (}  2092.     Usury.     Masterson  v.  Grubbs,  406. 

4.  §  2121.     Statute  of  frauds,  as  to  contracts  required  to  be  in  writing. 

Phillips  V.  Adams,  373. 
b.  §§  2154-58.     Registration  and  proof  of  deeds.     Coker  v.  Ferguson's 
Adm'r,  284. 

6.  ^^  2262-67.     Advancements.     Fennell  v.  Henry,  484- 

7.  §  2317.     Grounds  of  contesting  probate  of  will.     Donegan  v.  Wade, 

501. 

8.  §  2446.     Administrator's  power  to  rent  lands.     Clark  v.  Kno.r,  607. 

9.  ^2520.     Liability  of  administrator  for  interest.     Clark  v.  Knox,  607. 

10.  ()\  2537-40.     Settlement    of    accounts    of    deceased    administrator. 

Buchanan  t.  Thomason,  401. 

11.  (j  2568.     Claims  filed  against  insolvent  estate.     Clark  v.  Knox,  607. 

12.  §  2575.     Contesting   such   claims.      Nooe's   Executor  v.   Garner's 

Adm'r,  44-^. 

13.  §  2625.     Appointment  of    special  administrator  ad  litem.      Clark 

V.  Knox,  607. 

14.  §  2630.     Compensation  of  such  administrator.     Clark  v.  Knox,  607. 

15.  ^  2707.     Convevance  of  wife's  statutory  estate.     Walker  v.  Struve, 

167. 

16.  ^  2711.     Liability  of  such  estate  for  necessaries.     Gayle's  Adm'r 

V.  Marshall,  522. 
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17.  §2731.     Dt'('larin>;  married  women  free-dealers.     Axhford  v.  Wnt- 

kins,  156. 

18.  §  2822.     Alienation  of  homestead.     Hudson  r.  Kdh/,  3US. 

19.  k  2834.     Contest  of  claim  of  exemption.     Block  v.  George,  409. 

20.  ^2877.     Redemption  of  real  estate.     Otin  v.  McMillan  d-  Son,  47. 

21.  §  3028.     Stating  evidence  to  jurv,  bv  the  court.     Tidwell  v.  Tin- 

State,  S3. 

22.  ^  3035-6.     When  sworn  plea  is  necessary.     Goetler,  Weil  &  Co. 

Heodd-  Co.,  532. 

23.  §  3041.     Defects  in  process  rejrularon  its  face.     Martin  r.  Hall,  4^1. 

24.  \  3101).     Charges  asked  and  refused.      WIicIchx  r.  Jihodeg,  419. 

25.  ^  3156.     Amendment  of  complaint.     Dovling  r.  Blnckmnn,  303. 

26.  §§  3215,  321)0-92.     Executions  on  forfeited  bonds.     Maas  &  Block 

V.  Long,  £37. 

27.  §3235.     Statute  of   limitations;   commencement  of    new  action. 

JliU's  Adin'r  r.  Ffuckabee'x  Adm'r,  1S3. 

28.  §3349.     Chiim  suit  by  mortgagee.     Bomell  d  Woolley  r.  Carlisle  A- 

Jones,  244- 

29.  §§  3351-57.      Summary    judgment    against    sheriff.       Waruirk    v. 

Brooke,  4i~- 

30.  §§  3440-61.     Mechanic's  lien.     Willi ngham  v.  Long,  587. 

31.  §  3467.     Landlord's  lien  and  remedv.     Kennon  v.  Wright,  Frazicr 

&  Co.  434. 

32.  §§  3497-.3518.     Partition  of  lands  by  Probate  Court.     Terrell  v.  Cnn- 

ni  ngham,  100. 

33.  §  3547.     Appeal  from  award.     Collins  r.  L.  &  X.  Railroad  Co.,  533. 

34.  §§  3747-8.     Claims  against  trust  estates.     Munden  r.  Bailey,  65. 

35.  §  3908.     Execution  on  decree  foreclosing  mortgage,  «&c.      Tedder 

V.  Steele,  347. 

36.  §  .3954.     Confession  of  judgment  as  release  of  errors.     Murphree 

V.  Whitley,  554. 

37.  §  4204.     Retailing  liquors    without    license.       Thomason    r.    The 

State,  '20. 
;^.     §4208.     Exhil)iting  gamingtables.     Wren  v.  The  State,  1. 

39.  §4209.     Betting  at  cards.     Collin.^  v.  The  State,  19. 

40.  §  4343.     Burglary.     Henderson  v.  The  State,  23. 

41.  §  4384.     Embezzlement  by  bailee.     Watson  v.  The  State,  13. 

42.  §  4536.     Contracts  by  warden  of  i)enitentiary,  for  hire  of  convicts. 

Corner  v.  Bankhead,  136. 

43.  §4701.     Appeal  from   justice's  judgment.      Blnnkenshire    r.   The 

State,  10. 

44.  §  4702.     Affidavit  and  warrant  of  arrest.     Lloyd  r.  The  State,  32. 

45.  §4738.     Drawing   of   grand    jurors.      Creamer    r.    The  State,    IS; 

Tlionipson  v.  The  State,  26. 

46.  §  4872.     Service  of  copv  of  indictment,  with  list  of  jurv.     Bain  r. 

The  Stale,  4}   Tidirell  r.  The  State,  33. 

COMMON  LAW. 

1.  Presumed  e.ristence  of,  in  other  States. — In  the  absence  of  prof)f  to  the 

contrary,  the  common  law  will  be  presumed  to  have  been  <»f  force 
in  South  Carolina  in  18.59;  and  the  princij^les  of  that  law,  govern- 
ing the  husband's  rights  in  and  to  the  wife's  property,  will  l>e  ap- 
plied to  parties  who  were  then  domiciled  in  that  State,  and  there 
acquired  property.  Calahan  r.  Monroe,  Sinaltz  S:  Co.,  273;  Kvons, 
File,  Porter  it  Co.  v.  Covington,  440. 

2.  Same. — The  general  commercial  law  will  be  presume<l  to  prevail  in 

New  York,  in  the  absence  of  pro<jf  to  the  contrary.  Keid  v.  Bank 
0/  Mobile,  199. 
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CONFLICT  OF  LAWS. 

1.  Homestead  exemption. — The  right  to  a  homestead  exemption,  and 

its  quantity  and  extent,  as  against  creditors,  are  to  be  determined 
by  the  law  which  was  of  force  when  their  debts  were  created. 
Peeve//  v.  Cnbaniss,  253. 

2.  Domestic  and  foreign  adminish-ators. — Administration  having  been 

granted  liere  on  the  estate  of  a  married  woman  who  died  in  New 
York,  where  she  resided  with  her  husband,  such  administrator  is 
entitled  to  collect  all  the  personal  assets,  and  the  rents  of  real  es- 
tate, and  holds  them  f<jr  the  payment  of  debts  and  expenses  of  ad- 
ministration, and  for  purposes  of  ulterior  administrati(jn ;  and  the 
testamentary  trustee  of  lier  estate  must  account  and  settle  with 
him,  aUhougli  her  surviving  husV)and  has  also  taken  out  letters  of 
administration  in  New  York.     GrimhaU  v.  Pntton,  626. 

3.  Descent  of  real  eafate. — The  descent  of  real  estate  in  Alabama,  owned 

b\'  a  person  who  dies,  intestate,  in  New  York,  where  he  resided, 
is  governed  by  the  laws  of  Alabama.     lb.  OM. 

4.  Husband^ s  rights,  in  and  to  irife's  property,  as  affected  by  removal  to 

this  S'tate. — The  mere  removal  of  husliand  and  wife  to  this  State, 
bringing  with  them  money,  or  other  personal  property,  to  which 
the  husband's  marital  rights  had  attached  by  the  law  of  their  for- 
mer domicile,  does  not  change  the  .sfa//<.s  or  ownership  of  such  prop- 
erty, nor  bring  it  within  the  principle  laid  down  in  t-lie  case  of 
Castlemaa  v.  .Teffi  ies,,  60  Wi{.  liSO.  Calnhaa  v.  Monroe,  Smoltz 
&  Co.,  273. 

CONSTITUTIONAL  LAW. 

1.  Presumption  in  favor  of  constit"tion(ility  of  statute. — Tlie  principle  is 

fully  recognized  by  this  court,  that  in  pronouncing  on  the  constitu- 
tionality of  an  act  which  has  received  the  sanction  of  a  co-ordinate 
department  of  the  government,  the  i)resumption  will  be  indulged 
that  such  legislative  act  is  constitutional,  unless  the  court  is  clearly 
convinced  to  the  contrary.     Edivards  v.  Williamson,  145. 

2.  Constitntionnl  provi.tions  against  laws  impairing  obligation  of  con- 

tracts.— The  provision  c<jntained  in  the  constitution  of  the  Lnited 
States,  which  prohibits  the  passage  of  any  State  law  "  impairing 
the  obligation  of  contracts ;  "  and  the  similar  provision  in  the  State 
constitution,  prohibiting  the  passage  of  any  law  "impairing  the 
obligation  oi  cf)ntracts  by  destroying  or  impairing  the  remedy  for 
their  enfon^ement,"  were  intended  to  preserve  sacred  the  principle 
of  the  inviolability  of  contracts  against  that  legislative  interference 
which  the  history  of  govermnents  has  shown  to  be  so  imminent,  in 
view  of  the  frecpient  engendering  of  popular  prt^judice,  and  the  cou- 
se(]uent  fluctuations  of  popular  opinion.     lb.  145. 

3.  Obligation   of  contract,   as  affected  by  e.ilsting  lavs. — The  obligation 

a  contract  has  been  defined  to  l)e,  "  its  binding  force  on  the  party 
making  it,"  or  "  the  law  which  binds  the  parties  to  perform  their 
agreement;"  and  it  has  been  declared  by  the  Sn})reme  Court  of 
the  United  States,  that  this  depends  upon  the  laws  in  existence 
when  it  is  made,  which  are  necessarily  referred  to  in  all  contracts, 
and  form  a  part  of  them  as  the  measure  of  the  obligation  to  perform 
by  the  one  jiarty,  and  the  right  acquired  by  the  other.     lb.  145- 

4.  Laws  affecting  remedy. — Laws  affecting  merely  the  reniredy  may  be 

altered  according  to  the  will  of  the  State,  pix)vide<l  the  alteration 
does  not  impair  the  obligation  of  existing  contracts ;  and  it  is  held 
not  to  impair,  when  it  leaves  the  i>arties  a  substantial  renaedy  ac- 
cording to  the  course  of  justice  as  it  existed  at  the  time  the  con- 
tract was  made ;  and  while  it  may  not  be  necessary  that  the  new 
or  substituted  remedy  should  te  as  prompt  or  ctvnvenient  as  the 
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old  one,  "  it  in  very  certain  tliat  it  niu.st  he  iiilly  a<lc<jtiate  to  the 
enforcement  of  the  n»n:ract."     Ih.  14'). 

5.  Sam4'. — The  constitutional  prohibition  l)asn<»  reference  to  the  dejirec 

of  iinpairuH'nt,  l)Ut  alike  forbids  the  least  and  the  greatest ;  and 
any  Hul)He(iuent  law.  w  liii-li  ho  allects  the  reine<ly  existing:  at  tli«- 
time  the  contract  was  made,  "as  substantially  to  impair  ami 
lessen  the  value  of  the  contract,"  is  witliin  the  provision.     ///.  14.'>. 

6.  LdiVH  aiithoriziuff  ia.i-riilh'rturn  In  (lin'  xfjinrnl''  IiuihIm  fur  ritHiHlor  of 

(jt'iicrnl  (tinl  nfit'cidl  tn.iTx;  ralliUti/  us  tujninxl  runnh/  hoiDls.  ifKiuil  im- 
der  former  Unr. — I'nder  the  provisions  of  th«'  act  a|ii»roved  iK'ccm- 
ber  31st,  18()8,  by  which  counties,  i-ities  and  towns  wen- authori/t-d, 
on  a  popular  vote,  to  sul)scribe  to  the  caj>ital  stock  of  any  railroail 
deemed  by  them  most  con<lucive  to  their  respective  interests:  when 
such  sui)scription  was  made,  and  the  Ixjuds  of  the  cotinty,  city  or 
town  issued  in  pursuance  of  it,  the  holders  of  su<h  IkiikIs  were,  by 
the  terms  of  the  statute,  placed  on  a  perfect eipiality  with  ihe  State 
and  county,  in  the  assessment  and  cillection  of  the  necess:iry  and 
j)roper  taxes;  the  same  duties  were  impo~ed  upon  all  otli<ers.  State 
and  county,  concerned  in  the  assessment  an<l  collection  ni  such 
taxes,  and  the  same  remedies  given  apiinst  them  for  any  neirleet 
or  breach  of  duty.  Under  the  provisions  of  the  act  apjuoved  Manh 
l.st,  ISTti.  and  the  amendatory  act  approved  .hnuiary  2lM,  1S77 
(now  formin>i  sections  404-407  of  the  Code),  tax-collectors  are  au- 
thorized to  <;ive  separate  IhukIs  for  the  collection  of  the  ireneral 
State  and  county  taxes,  and  for  the  collection  of  anv  spetial  tax 
"authorized  by  law,  or  re<juired  by  the  jud;L'ment  o?  any  court." 
one  or  both;  and  when  a  collector  gives  a  l)oiid  comlitioned  for  the 
collection  of  the  general  taxes  only,  the  governor  is  antliorize<l  to 
ai)point  a  collector  for  the  special  taxes,  who  must  be  a  citizen  of 
tlie  coimty,  and  must  give  a  bond  with  such  citizens  as  his  sure- 
ties. //('/(/,  that  the  cHVctof  these  provisions,  wheie  a  eonnty  had 
snbscribe<l  to  a  railroail  under  the  law  of  iSfiS,  and  judgment  has 
been  obtained  against  it  by  a  hohler  of  its  bonds,  as  in  this  ease 
ai>pears,  is  to  iH'rmit  the  collection  of  taxes  for  geiu-ral  State  an<l 
county  purposes,  as  undi'r  former  laws,  while  another  remedy,  less 
pnjinpt  and  etlective.  it  provided  for  tliecollection  of  the  special  rail- 
road tax  ;  and  hence  these  sections,  in  tlieirapplication  to  a  (ounty 
which  ha<l  become  liable  on  its  sul)scription  to  a  railroad  pri<irto 
their  adoption,  are  unconstitutional,  ami  the  tax-collector  can  not 
claim  the  right  to  give  a  bond  conditioned  for  the  collection  of  tin- 
general  taxes  only.     I h.  I4'>- 

7.  Condfinu'ition  of  hind*  hij  railroad  rtniif>a>ii/;  jiniimfnt   of  roiiijiinxa- 

lion. — It  has  long  been  setUeil  in  this  Stae,  that  the  U'L'islature 
nniv  confer  on  a  railroad  c(jmi>any  the  right  to  take  lands  m  cessa- 
ry  for  the  use  and  maintenance  of  its  roa<l,  upon  making' just  «'om- 
j>ensati<>n  to  the  owner;  but,  un<ler  tlu-  constitution  of  lstl,s,  as  un- 
der that  now  of  fon-e.  it  was  reipiireil  that  thet  ompeiisation  >liould 
be  pai'l  before  or  at  the  time  of  the  taking  and  appropriation  oi  the' 
lands.     .1  Ola's  r.  X.  O.  <(•  .S".  Railroad  Co.,  .J^'7. 

8.  Onjauizntion  and  rharUr  of  Cfutral  A<jrirnltnral  aad  .Mi'rlnniiral  .!.•<- 

gofidtioii,  audtr  ijiia'ral  and  spifial  lairs;  rarntir,  slataf,  s,  and  slal- 
ufes  rrratiia/  fori>oridions. — The  <lefect<  in  the  organization  of  the 
Central  Agricultural  and  Mechanical  Asssiniation.  under  the  gen- 
eral law  then  of  force,  were  sup|)lied  and  (  ured  l)y  the  special  stat- 
ute, apjiroved  .March  1st,  1871  Ses<.  Acts  l.S70-7i.  p.  24:i  .  approv- 
ing and  ratifying  its  organization,  and  ameniling  its  charter.  This 
statute  was  a  valid  exercise  of  legislative  power,  and  was  not  vio- 
lative of  the  constitutional  provision,  then  of  force,  which  prohib- 
ited the  creation  of  corporations,  other  than  inunici]iai.  by  special 
act.     Cent.  Ayr.  t(-  Mich.  Asso.  r.  dold  Lij'r  Ins.  Co.,  IJ". 
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9.  Municipal  corporation;  grant  of  police  potvers  outside  of  corporate 
limits. — The  legislature  may  grant  to  a  municipal  corporation  the 
power  to  enact  ordinances,  for  police  powers  merely,  operating 
beyond  the  corporate  limits.     Van  Hook  v.  City  of  Selma,  361. 

10.  License  laws;  validity  of. — The  power  of  the  State  to  authorize  the  li- 

cense of  all  classes  of  trades  and  employments,  can  notice  doubted ; 
and  there  is  justas  little  doubt  of  its  power  to  delegate  this  right 
to  municipal  corporations,  either  for  the  purpose  of  revenue,  or  for 
that  of  taxation.     Ih.  361. 

11.  Special  statutes  authorizinj  sale  of  infants'  property. — The  authority 

of  the  General  Assembly  to  enact  a  special  statute,  authorizing  the 
sale  of  property  belonging  to  minors,  for  their  benefit,  may  now  be 
considered  so  firmly  settled  as  to  constitute  a  rule  of  property,  and 
can  not  now  be  questioned ;  but,  as  to  the  validity  of  such  laws  un- 
der the  constitutional  provision  prohibitiuir  the  enactment  of  special 
laws  "  in  cases  which  are  or  can  be  provided  for  by  a  general  law, 
or  where  the  relief  sought  can  be  given  by  any  court  (Art.  iv,  §  23), 
qusere.     Munford  v.  Pearce,  452. 

12.  Private  statutes  relieving  married  women  of  disabilities  of  coverture. 

From  the  earliest  history  of  legislation  in  Alabama,  it  was  a  com- 
mon practice  to  relieve  particular  married  women  by  name,  by 
special,  private  statute,  of  the  disabilities  of  coverture,  either  gen- 
erally, or  to  a  limited  extent;  such  enactments  resting  on  the  pre- 
rogative rather  than  the  legislative  power  of  the  General  Assembly 
— that  is,  its  power  as  parens  patrix  over  the  person  or  property  of 
citizens  resting  under  legal  disabilities:  and  these  statutes  have 
always  been  construed,  like  the  general  "  married  women's  laws," 
to  modify  or  remove  the  disabilities  of  coverture  only  to  the  ex- 
tent declared  or  expressed  in  them.     Ashford  v.  Waikins,  156. 

13.  Homestead  exemption;  by  u-hat  law  determined;  extent  and  value  in 

1860. — The  right  to  a  homestead  exemption,  and  its  quantity  and 
extent,  as  against  creditors,  are  to  be  determined  by  the  law  which 
was  of  force  when  their  debts  were  created ;  and  where  the  debt 
was  created  in  1860,  the  value  of  the  homestead  then  allowed  be- 
ing $500,  a  homestead  can  not  be  claiuied  under  the  law  of  1867, 
which  allowed  $1,700.     Peevey  v.  Cabaniss,  253. 

14.  Same;  allotment  by  commissioners;  notice  to  creditor. — An  allotment 

of  a  homestead  by  commissioners  under  the  act  of  1867  (Rev.  Code, 
(j  2884),  allowing  a  retroactive  operation  to  the  law  as  against  an 
execution  creditor  whose  debt  was  contracted  in  1860,  is  not  bind- 
ing on  the  creditor,  when  no  notice  of  the  proceeding  was  given  to 
him,  and  he  is  not  estopped  from  afterwards  assailing  its  validitv. 
lb.  253. 

15.  Equitable  attachment  by  surety,  against  fraudulent  grantee;  interven- 

tion by  creditor. — When  an  equitable  attachment  is  sued  out  by  a 
surety,  seeking  to  reach  and  subject  lands  alleged  to  have  been 
fraudulently  conveyed  by  the  principal  debtor  (Code,  §  3864),  the 
creditor  may  intervene,  if  the  surety  has  not  paid  the  debt  (Sess. 
Acts  1880-81 ,  p.  33) ,  and  he  may  prosecute  the  suit  to  a  decree  in  his 
own  favor,  on  the  death  of  the  surety,  and  the  refusal  or  neglect  of 
his  personal  representative  to  revive  and  prosecute  it.  This  stat- 
ute is  a  valid  exercise  of  legislative  power,  relating  exclusively  to 
the  remedy ;  and  the  provision  which  makes  it  applicable  to  pe77/i- 
ing  suits,  ''  in  which  the  complainant  has  died,  not  having  paid  the 
debt,  and  his  personal  representative  has  neglected  or  refused  to  re- 
vive the  same,"  is  not  violative  of  any  constitutional  principle. 
lb.  253. 

CONTESTED  ELECTION.     See  Corporation,  17-21. 


INDEX.  669 


CONTRACT. 


1.  Construction  of  conditional  note;  instiled  titipnUitloiiH  nlierr  contract 

is  in  writing. — As  to  the  constniction  of  the  coniiitional  note,  on 
which  this  suit  was  founded,  and  which  was  jriven  in  consideration 
of  the  payee's  interest  in  a  contract  witii  the  United  States  for 
carrying  the  mail  on  a  six'cifie<l  route,  and  made  subject  to  two  ex- 
press conditions,  the  court  adheres  to  tlie  principles  announced  on 
the  former  appeal  (03  Ala.  304-7),  and  holds  that  these  exjiress 
conditions  can  not  be  extended  by  im{)lication.  Dowlimj  v.  Block- 
man,  SOS. 

2.  Breach  of  contract  of  employment;  what  will  defeat  or  rednce  recovery. 

When  action  is  brought  to  recover  wages  under  a  special  c«jntract 
of  employment,  plaintiff  having  been  (lismissed,  widiont  fault,  l)e- 
fore  the  expiration  of  the  term,  the  defen<iant  may  defeat  a  recov- 
ery by  showing  that  plaintiff,  after  his  dismissal,  engage<l  in  other 
business,  thereby  negativing  the  fact  that  he  kept  himself  in  readi- 
iness  to  perform  the  contract  on  his  part ;  or  he  may  njfhice  tlie 
amount  of  the  recovery,  by  showing  tliat  plaintiff  luul  obtained  af- 
ter his  dismissal,  or  might  by  reasonal)le  diligence  have  oldained, 
other  employment  of  the  same  general  nature ;  but  the  other  em- 
ployment must  have  been  of  the  same  general  nature,  and  the  ontm 
of  proving  it  is  on.  the  defendant.     Hollowaif  r.  TaUiot,  .38!). 

3.  Acceptance  of  part,  in  .'<a,iisfaction  of  whole  demand;  infancy.     The 

acceptance  of  part  of  a  <lebt  or  tleuuuid  is  not  an  extinguishment 
of  it,  nor  a  waiver  of  the  right  to  insist  on  full  payment ;  and  an 
agreement  to  accept  it  in  full  satisfaiti<jn  is  without  consideration, 
and  not  binding  on  an  infant.     lb.  380. 

4.  Illegal  contract ;  when  recoven/  will  not  he  defeated  by. — When   the 

party  comi)laining  can  establish  his  cause  of  action,  without  ]>rov- 
ing  or  relying  on  an  illegal  agreement  in  any  way  connected  with 
it,  he  can  not  be  defeated  by  a  plea  setting  up  the  illegality  of  the 
agreement.     Johnston  <.t  Seats  v.  Smith's  Adin'r,  108. 

5.  General  rules  for  construction  of  contract k. — In  the  construction  of  a 

contract,  the  whole  instrument  should  be  consi<lere<l  in  determin- 
ing the  meaning  of  any  or  all  of  its  parts;  the  contract  shtjuld  be 
supported,  rather  than  defeateil;  all  parts  should  be  so  construed, 
if  possible,  as  to  give  effect  and  valitlity  to  each;  and  all  instru- 
ments should  be  cons' rue<l  contra  proferenteut — that  is,  against  him 
who  gives,  or  undertakes,  or  enters  into  an  obligation.  Comer  r. 
Bankheud,  ISO. 

6.  Conduct  of  parties   under  contract. — The  conduct  of  parties  under  a 

contract,  ci>nstituting  a  practical  construction  <»1  it  given  by  both 
parties,  is  frequently  a  very  important  element  in  the  interpreta- 
tion of  contracts  which  appear  ambiguous.     lb.  hii',. 

7.  Contract   with  uanlen  of  pniitcntiary,  for  hire  of  convicts  ;   warden's 

discretion  as  to  delivery. — Under  the  contract  between  ,T.  (i.  Ba.ss, 
the  late  warden  of  the  j)enitentiary,  and  .1.  W.  (\)mer,  by  which 
the  former  hired  to  the  latter  one  hundred  of  the  convicts  in  the 
penitentiary,  more  or  less,  wliom  the  hirer  agreed  to  receive,  "  as 
may  be  directe<l  by  the  said  B.,  at  the  various  jails,  or  at  the  walls 
of  the  penitentiary,  free  of  charge  to  the  State;"  and  Ity  which  it 
was  provi<led  that,  in  the  event  of  C.'s  failure  to  jx-rform  any  of 
the  duties  imposed  on  him  by  the  contract,  "said  contract  may  be 
terminated  or  annulled  at  any  time,  at  the  option  of  said  H.,  nr  his 
successors  in  office,  after  giving  due  and  fair  notice,  in  writing, 
that  tlie  matter  comi>laine<l  of  has  not  been  remedied;"  the  pro- 
visions which  further  declare  that  "said  convicts  are  to  be  deliv- 
ered, from  time  to  time,  during  the  existence  of  this  contract,  at 
the  sole  option  of  the  said  H.,  or  his  succe.s.M>rs  in  odice,"  aii<l  that. 
" if  the  .said  B.,  or  his  successors  in  oHice,  should  make  demand 
upon  said  C,  by  writing  or  verbal  order,  for  any  convict  or  «-on- 
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victs  in  his  custody,  the  said  C.  will  at  once  deliver  such  convicts 
to  the  said  B.,  or  his  successor  in  office,"  can  not  be  construed  as 
gi\'ing  the  warden  a  right,  at  his  option  and  election,  to  refuse  to 
deliver  any  convicts  under  the  contrfTct,  and  thereby  avoid  it;  but 
were  intended  to  reserve  to  him  a  sound  discretion  as  to  the  de- 
livery of  particular  convicts  to  C,  or  to  other  contractors,  having 
in  Anew  the  different  kinds  of  business  in  which  they  were  en- 
gaged, the  capacity  of  the  several  convicts  lor  any  special  labor, 
their  character  as  desperate  men  or  the  reverse,  and  other  like  con- 
siderations ;  and  also  to  secure  the  re-delivery  of  convicts,  in  cases 
of  pardon,  reversal  of  judgment,  &c.     Jb.  136. 

8.  Same;  hirer^s   right  to  enforce  delireri/. — Under  the  contract  thus 

construed,  this  discretionary  power  being  reserved  to  the  warden, 
the  hirer  cf)uld  not  demand,  as  of  right,  that  any  particular  or 
specified  convicts  should  be  delivered  to  him ;  and  the  most  the 
court  could  do,  under  the  contract,  on  the  application  of  the  hirer, 
"  would  be  to  compel  the  warden  to  exercise  his  discretion  under 
the  rules  above  suggested."     Ih.  l.W. 

9.  Same;  term  of  hiring. — The  warden  has  statutory  power  to  con- 

tract, with  tile  approval  of  the  governor,  for  the  hiring  of  the  con- 
victs for  a  term  not  longer  than  five  years  (Code,  ^  4536) ;  but, 
under  the  contract  in  this  case,  which  was  "  to  take  effect  on  the 
first  day  of  January,  1881,  and  to  terminate  on  the  first  day  of 
January,  1882,"  the  further  provision  declaring  that  it  "maybe 
continued  from  year  to  year,  from  date  the  same  takes  effect,  dur- 
ing a  i)eriod  of  five  years,  provided  said  C.  com})lies  fully  with  its 
requirements,"  while  reserving  the  privilege  of  renewal  to  the 
hirer,  or  making  it  optional  with  him,  does  not  reserve  to  the  war- 
den a  corresponding  privilege  ;  consequently,  while  the  contract  is 
valid  for  the  vear  1881 ,  it  is  not  binding  as  to  anv  subsequent  year. 
lb.  1S6. 

See,  also,  Champektv  ;  VExnoK  .\xd  Pl  kch.\ser. 
CONTRIBUTION.     See  Siketies. 
CORPORATIONS. 

1.  Private  corporation  ;  organization  under  general  lav. — The  statutory 

provisions  relating  to  the  organization  of  private  eorpoiations, 
which  require  that  the  declaration  or  articles  of  incorporation 
should  l)e  filed  m  the  office  of  the  secretary  of  State,  and  that  the 
signatures  of  the  subscribers  should  be  acknowledged  before  an 
officer  authorized  to  take  the  acknowledgment  of  deeds  (Rev.  Code, 
§  1750),  were  imposed  by  the  State  in  pursuance  of  its  own  policy, 
and  especially  for  the  benefit  and  protection  of  persons  dealing 
with  the  corporation ;  and  being  conditions  imposed  by  the  State, 
they  might  be  waived  by  the  State,  in  the  case  of  any  particular 
corporation,  bv  a  statute  expressly  approving  and  ratifying  its  or- 
ganization without  a  compliance  with  them.  Central  Agr.  &  Mech. 
yls.so.  V.  Gold  Life  Ins.  Co.,  120. 

2.  Organization   and  charter  of   Central  Agriculttiral  and  Mechanical 

Association,  under  general  and  xpecial  laws;  curative  statutes,  and 
statutes  creating  coi-porations. — The  defects  in  the  organization  of 
the  Central  Agricultural  and  Mechanical  Association,  under  the 
general  law  then  of  force,  were  supplied  an<i  cured  by  the  special 
statute,  approved  March  1st,  1871  (Sess.  Acts  187(>-71,  pa.  243), 
aj)proving  and  ratifying  its  organization,  and  amending  its  charter. 
This  statute  was  a  valid  exercise  of  legislative  power,  and  was  not 
violative  of  the  constitutional  provision,  then  of  force,  which  pro- 
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hibited  the  creation  of  corporations,  otiiir  tlian  niiini<i|ial,  l»v  hjk- 
cial  act.  I  h.  IM). 
'?>.  Kk(opj>i'I  hif  roiiffiirl  irilfi  rin/tnrdfidii . — .Wlii'n  a  pcrsMii  coiitracts  with 
an  association  which  has  tiic  reputation  ot  a  Icirai  curporalion,  ami 
a  df  Jiirto  existence  as  a  corporati«u),  in  tlie  aclnal  exenise  (tf  cdrjm- 
rate  })Owers  and  franchises,  he  is  tlierehy  estopped  frnin  denying 
its  corporate  existence,  or  inijuirinv'  into  tlie  lejraht y  of  its  organi- 
zation, ff)r  tlie  purpose  of  defeating'  the  contra<-t.  or  avoi<linj:  his 
liability  luider  it.     //*.  /..'". 

4.  Liijol  r.i isliiH-r  of  c(>riiiir<ili<iii  ;  h<nr  (iKuniltd. — When  an  association 

of  persons  is  found  in  the  exercise  and  user  of  corporate  fran<-hises, 
under  color  of  le;^a!  or<raniziition,  th"ir  existence  as  a  corpora- 
tion can  not  be  in<|uired  into  collaterally;  if  the  the  State  acipii- 
esces  in  the  usurpation,  individuals  <'an  not  conij>lain.      I  h.  i:n. 

5.  Liahillt;/  of  florkliDlilfrs  fur  thhts  of  riirftortititin.  —  (iider  a  provision 

contained  in  the  constitution  of  IStlS,  each  stockholder  in  a  private 
corporation  was  made  liable  for  its  debts  "  to  the  ainovnit  of  stock 
hell!  or  owned  by  hiui ;"  and  while  this  jirovision  was  of  force, 
any  clause  in  a  statute  creatiuiror  aniendiuir  the  rharter  of  acorjui- 
ration,  which  attempted  to  relieve  the  stockholders  of  this  linbility, 
would  be  inoperative  and  void.     ///.  I.^o. 

0.  Siimr. — The  statute  which  made  the  stockholders  of  a  corporation 
liable,  to  the  extent  of  their  stock,  "  for  all  debts  due  from  it  at 
the  time  of  its  dissolution"  (Rev.  Code,  ^  17()0j,  did  not  contem- 
l)late  a  dissfiluMoii  otily  as  at  common  law,  but  a  practical  dissohi- 
tion,  which  occurs  when  "ver  tlu- corporation  "  becomes  a  nominal, 
inert  body,  reduced  to  insolvency,  its  projierty  and  funds  all  <rone, 
reuderin<r  leiral  remedies  a;:ainst  it  fruitless  and  unavailin^r." 
Ih.  UD. 

7.  Ti'(tri>tffr  of  >tt  ick  ill  insolrctil  ror/iorntinu  ;  niliiUti/  im  mjaiiixt  rriili- 
tors. — A  transfer  of  stock  in  an  insolvent  c<^>rjK>ration.  which  the 
corporation  refuses  to  enter  on  its  books,  is  iiK>perative  and  void 
as  ajrainst  the  existiu<r  credit(.rs  of  the  corporation,  when  it  is  not 
shown  to  have  been  made  in  irood  faith,  and  to  a  solvent  person. 
Ih.  120. 

S.  Same  ;  irho  Ik  enfltlcl  to  prntiitinn  (nj^i'mxl  imri  ijisli  ri  <l . — "'  linnn  fiilr 
creditors,"  as  a<.'ainst  whom  transfers  of  certificates  of  stock  in  a 
private  cor])oration  are  retjuired  to  be  entered  on  the  Ixwiks  of  the 
corixtration  (Code,  i^  204o),  are  jud<rment  creditors  who  h.ive  ac- 
quired a  lien;  and  when  the  lien  of  an  execution  has  attached  In- 
fore  notice,  actual  or  constructive,  to  the  creditor,  the  purchaser  at 
the  sale  will  be  protected,  althou<.di  hi'  had  actual  notic»'of  a  prior 
unreiLristered  transfer,     ./oms  d-  Dmiii  r.  Lntlitim,  li',4- 

',1.  Saiiw  ;  avirinint  of  Hotin-. — Ina  bill  tileil  by  a  person  claimiui.'  under 
an  unre<ristered  transfer,  a^'ainst  i)urchasers  at  a  sah-  under  exe- 
cution ajrainst  tiie  transferror,  an  averment  that  the  defimlants 
"  well  knew  that  said  H.  [defendant  in  execution;  had  not  owne<I 
a  sintrle  share  of  the  said  stock  for  more  than  two  years,"  beinjr 
construed,  on  demurrer,  most  stron^dy  ajiainst  the  i)leader.  is  not 
sufficient  to  charjre  knowle<l;.'e  or  notice  before  tlu-  lien  of  the  t'x«- 
cution  attached,  when  the  bill  does  not  show  the  time  uhen  the 
execution  was  issued,  wlien  it  was  receive<l  liy  the  othc  -r.  or  when 
it  was  levii'd,  nor  the  date  of  the  judjrment.     ///.  V'-i. 

10.  MmiirljinJ   rorponitiou  ;   i/rant  of  /lolir,    jioirrrs   onlxitli    of  rorpornti- 

limit.'*. — The  le-rislature  may  irrant  to  a  nuniicijial  <-ori>oration  the 
jxiwer  to  enac*  ordinances,  for  police  powers  merely,  i  peratin^  U^- 
yond  the  corporate  limits.      \'tiii  Ifook  r.  Citii  of  Silnm,  .u;i. 

11.  Licoiar  lini-R  ;  rnli'Htii  of. — The  j>ower  of  the  State  to  authori/e   th»' 

license  of  all  das.^es  of  trades  and  eniployments.  can  not  !•<• 
doubted;  ami  tliere  is  just  as  littk*  <Unibt  of  its  jHiwer  to  delejrate 


673         *  I]S^DEX. 

CORPORATIONS— Co/i<jnMed. 

this  right  to  municipal  corporations,  either  for  the  purpose  of  reve" 
nue,  or  for  that  of  taxation.     lb.  361. 

12.  License  for  police  purpmes,  or  for  revenue. — A  grant  of  power  to  a 

municipal  corporation,  to  license  for  police  purposes  merely,  must 
be  exercised  as  a  means  of  regulation  only,  and  can  not  be  used  as 
a  source  of  revenue;  but  a  license  for  regulation,  in  such  sum  as 
may  be  reasonably  necessary  to  promote  the  legitimate  objects  of 
the  police  power  (which  includes  the  protection  of  the  lives,  health, 
and  property  of  citizens,  the  preservation  of  public  morals,  and 
the  maintenance  of  the  peace  and  good  order  of  the  community), 
in  the  district  in  which  the  ordinance  is  designed  to  operate,  will 
be  held  an  exercise  of  police  power,  and  not  of  the  power  of  taxa- 
tion.    Ih.  361. 

13.  Amount  of  license,  as  affecting  character  of  ordinance. — In  determui- 

ing  whether  the  ordinance  is  to  be  construed  as  an  exercise  of  the 
police  power,  or  of  the  power  of  taxation,  the  amount  required  as 
the  price  of  a  license  is  material ;  and  it  is  material,  also,  in  deter- 
mining whether  the  ordinance  is  intended  for  regulation  only,  or 
is  so  exorbitant  as  to  be  prohibitorv,  and  therefore  ultra  vires. 
Ih.  361. 

14.  Same. — In  the  case  of  useful  trades  and  employments,  and  a  fortiori 

in  other  cases,  the  amount  exacted  for  a  license,  in  the  exercise  of 
a  mere  police  power,  designed  for  regulation  only,  is  not  to  be  con- 
fined to  the  expense  of  issuing  it,  but  a  reasonable  compensation 
may  be  charged  for  the  additional  expense  of  municipal  super- 
vision over  the  particular  business  or  vocation  at  the  place  where 
it  is  licensed ;  and  the  courts  will  not  scrutinize  the  amount  too 
narrowly,  with  the  view  of  adjudging  it  a  tax.     lb.  361. 

15.  Presumption  in  favor  of  municipal  ordinance — When  a  question  is 

raised  as  to  the  reasonableness  of  a  municipal  ordinance,  having 
reference  to  a  subject-matter  which  is  witiiin  the  corporate  juris- 
diction, it  will  be  presumed  to  be  reasonable,  unless  the  contrary 
Appears  on  the  face  of  the  law  itself,  or  is  established  by  proper 
evidence.     lb.  361. 

16.  Ordinance  of  city  of  Selma,  imposing  %10  license  for  selling  goods, 

wares,  and  merchandise. — Under  the  principles  above  declared,  the 
ordinance  of  the  city  of  Selma,  requiring  a  license  of  ten  dollars, 
to  be  paid  by  all  persons  engaged  in  selling  goods,  wares  and  mer- 
chandise, within  the  limits  of  the  territory  over  which  jurisdiction 
is  given  to  the  corporate  authorities  for  police  purposes,  is  a  valid 
exercrise  of  that  power.     lb.  361. 

17.  Municipal  election ;  duties  of  board  in  counting  votes  and  declaring 

result — ivhether  judicial  or  ministerial — Under  the  charter  of  the 
city  of  Opelika  approved  March  :i6th,  1873  (Sess.  Acts  1872-3,  p. 
352),  the  third  section  of  which  provides  that  the  votes  cast  at  an 
election  for  mayor  and  aldermen  •'  shall  be  returned  to  the  existing 
mayor  and  council,  whose  duty  it  shall  be,  within  five  days  after 
the'election,  to  count  the  votes,  and  compare  the  poll-lists  with  the 
registration  lists,  and  reject  all  votes  cast  by  persons  whose  names 
do  not  appear  registered  as  hereinafter  provided,  and  to  declare  by 
publication  in  a  newspaper  published  in  Opelika,  and  by  posting 
notices  in  at  least  four  public  places,  the  name  of  the  person  hav- 
ing received  the  greatest  number  fif  registered  votes  for  mayor, 
and  the  names  of  the  six  persons  having  received  the  greatest 
number  of  registered  votes  for  aldermen ;"  and  by  which  it  is 
further  declared  that  the  members  of  the  board,  who,  in  a  subse- 
quent section,  are  called  a  "  board  of  supervisors,"  are  guilty  of  a 
misdemeanor,  and  punishable  criminally  by  fine  and  imprison- 
ment, for  failing  or  refusing  to  discharge  these  duties ;  and  express 
provision  is  made  for  contesting  the  election  by  proceedings  insti- 
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tilted  l)eforc  the  judjre  of  probata;  the  j)0\Vfr.s  of  the  tmiinl,  in 
countinj:  the  votes,  and  di'chirinKthe  result,  arc  |Miri'ly  iiiiiiisti-rial. 
and  in  no  sense  jndicial.     IIkiIih  >ii  r.  Sliinijhl,  r,  'i.}''- 

is.  S'dih';  jtoirt'i-s  <if  }>iKtril  i)j  riiniitxKtrx.  —  Wliere  a  hoard  of  canvassers, 
or  supervisors,  arc  aiithori/ed  and  n'tpiired  to  i-ount  tlie  votes  cast 
at  an  election,  compare  tiie  poli-hsts  with  the  re^ristration  lists,  re- 
ject all  votes  cast  hv  persons  wliosc  names  do  not  appear  regis- 
tered, and  dechire  the  resuh  ;  while  they  must,  of  necessity,  <lctcr- 
mine  whether  the  returns  l)efore  them,  whicii  they  arc  re<|uircd  to 
cast  uj),  are  jrenuine  and  intt'Mi;jil)le.  and  snl)stantially  authenti- 
cated as  reipiircd  l>y  hiw.  they  have  no  power  to  yo  l>ehind  the  re- 
turns, to  invesii^atc  charges  of  fraud  or  icro-'uiarity.  nor  to  n-ject 
vott's  on  account  of  such  fraud  (»r  irrcjruiarity     //».  ■<.^';. 

lit.  Sdnii'  ;  ni(fii(Uiii>iis  to  hoanl  of  i'ttiir((.<ntrx.. — 'Pile  writ  of  iiiiiiiiliiiiins 
will  he  awarded  to  a  hoard  of  canvassers,  at  the  instance  of  a  per- 
son claiminjz  to  have  heen  electe»l  to  a  municii)al  othce,  to  compel 
tliem  to  disi'hargc  the  ministerial  duties  of  countiiit.'  up  the  votes 
and  declarin«r  tin-  result ;  and  they  can  not.  in  answer  to  the  writ, 
or  avoidance  of  il,  set  up  irreiiularities  in  the  returns,  or  frauds  in 
the  conduct  of  the  election,  however  jrross  or  monstrous  in  tln"ir 
character.     //».  ■'>}(!. 

20.  Siiiit'';   jxjirir  of  hoard  to  ji"l(/i'  of  flnt'ooi    iiikI  i/Kiilifinitions  of  tin  ir 

onti  nii'iiiln'i-K. — The  jtower  ;rivcn  to  the  mayor  and  aldermen.  I>y  a 
provision  in  the  charter  of  the  city,  to  judj^e  and  decide  as  to  the 
election  and  (|uaIilicalions  of  tlu'ir  own  mend)ers,  applies  only  to  a 
contest  hetween  two  or  more  memln'rs  claimim:  memliershi|>  l>y 
election  to  the  same  Ixjard,  and  does  not  enlar^re  the  power  and 
duty,  c<jnferretl  tiy  otlu-r  sections  of  the  charter,  to  act  as  supervi- 
sors of  tin- election  of  their  successors,  in  counting'  the  votes  and 
<leclarinj:  the  t'h-ction.     I  h.  :>.',<;. 

21.  Sdiiii' ;    tilmt    <(rr    "  rnjistnilion     lists. " — Tlu'    "  re;:istration     lists." 

with  which  the  hoanl  arc  rciiuircd  to  compare  the  poll-lisis,  re- 
iectin>:"all  votes  cast  hy  pers  )ns  wlio.se  names  do  not  appear  rci:- 
istercil,"  are  t!ic  original  hook,  in  which  an-  writl«'n  the  names  of 
all  persons  rcLnstered  as  voters,  witli  the  prescrihcd  oath  printed 
at  the  top  i>f  each  pajre,  and  the  alpliahctical  co|iy  thereof  which 
the  clerk  is  re(|uirt'<l  to  make,  and  which  is  "  to  he  placeil  in  the 
archives  of  the  city  for  safe-keepitii.' ;"  and  the  court  holds,  from 
an  inspection  of  these  !>  >oks,  that  they  show  a  sulistantial  icizis- 
tration,  as  rtM|uired  l>y  the  iharter,  and  arc  suiti -ieutly  iiitelli;:iMe 
and  in  due  form  to  enahlc  the  hoanl  to  count  the  votes  an<l  com- 
pare the  p. ill-lists  with  them.      1 1>.  ■'>4''>. 

COSTS.     Sec  CiiANi  i:uv,  7'.». 
CIUMI.NAL  L.UV. 

1.  Ail'i'iij;  rniistitiiiiits  of. — I'nder  an  indictment  for  an  atlray,  charLT- 
lutr  that  the  three  ilefeiidanls  namecl  "  did  li_'ht  toiiethcr  iii  a  piih- 
lic  jilace  "  (('odi',  p.  !•;•:!.  I'orm  Xo.  1!»  .  a  conviction  may  he  had 
on  J )roof  that  they  fought,  not  ajiainst  each  other  as  antai:onists. 
hut  as  common  antaironists  against  a  fourth  jierson  not  indicted. 
Thom/ison  r.   Tin'  Stnt--,  J'i. 

'2.  AsAniilt  null  hiitt'  ri/;  fonrirlion  of,  nnili'r  iinlirlnii  nt  j'or  iiji'roii.  —  .\ii 
a.s.sault  and  haltcry  heiiijr  necessarily  included  in  an  affray,  a  con- 
viction of  the  former  otlcns*-  may  he  had  under  an  indictmcivt 
charirin^' tin- latter.-    //<.   .'>>. 

;$.  Jiiin/litrii;  si([lirli,,ri/  nj  in'lirtno  nl.  —  1  u  an  imlict mciit  for  huiiriaryHj 
hreakini:  and  cntcritiLra  house  •"  in  which  anv  ^'oods.  merchan<hse. 
43 
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or  other  valuable  thing,  is  kept  for  use,  sale,  or  deposit "  (Code, 
§  4343),  if  anything  else  than  goods  or  merchandise  is  alleged  to 
have  been  kept,  it  must  be  alleged  to  be  valuab'e ;  but  an  aver- 
ment that  "goods  or  merchandise  were  kept  for  use,"  6n\,  is  suf- 
ficient without  any  additional  averment  of  value,  and  shows  with 
sufficient  certainty  that  the  goods  were  there  kept  at  the  time  of  the 
alleged  burglary.     Ilenderson  v.  The  State,  23. 

4.  Same;  declarationif  explanatory  of  rerent  poHses^ion  of  stolen  gooda. 

Under  an  indictment  for  burglary,  the  prosecution  liaving  i)rov»'d 
that  a  valise,  part  of  the  property  stolen  from  tiie  house  at  the 
time  the  offense  was  committed,  was  found  in  tiu'  defendant's 
house  a  short  time  afterwards,  wh^le  the  defendant's  evidence 
tended  to  show  that  he  was  in  (reorgia  when  the  alleged  bui-glary 
was  committed ;  held,  that  it  was  permissiljle  for  him  to  prove,  by 
a  witness  who  was  present,  "  that  on  liis  return  home,  and  so  soon 
as  he  first  discovered  the  valise,  he  asked  Iiis  wife,  Whoxr  rah'tie  is 
that ^  and  how  came  it  here?  "     Ih.  23. 

5.  Emhezzlement;  tcJiat  bailees  are  vithin  statute. — The  statute  wliich  de- 

clares that  "any  private  banker,  commission-merchant,  factor, 
broker,  attorney,  tiailee,  or  olJier  agritt,  who  embezzles,  or  fraud- 
ulently converts  to  his  own  use,"  etc.,  "any  money,  property  or 
effects,  deposited  with  him,  or  the  procee<ls  of  any  ])roijerty  sold 
by  him  for  another,  nuist  be  punished  as  if  he  had  .stolen  it"  (Code, 
§  4384),  applies  only  to  Itailments  in  which  the  parties  stand  to 
each  other  in  a  fiduciary  relation,  tlie  bailee  having  the  possession 
wholly  and  exclusively  for  the  benefit  of  the  bailor;  and  a  convic- 
tion can  not  be  had  under  it  again.^t  the  hirer  of  a  domestic  animal 
who  sells  the  same  during  the  term.  ]Vatsoii  r.  The  Stati',  13. 
■  6.  Gaming;  betting  at  card^:  suffieienry  of  indictment. — In  an  indictment 
for  betting  at  a  game  of  cards  played  in  a  public  i)lace,  or  other 
game  prohibited  by  the  statute  (Code,  §  4209;  Form  2!>,  p.  1»;)4),  it 
is  not  necessarv  to  .specif v  the  thing  bet,  nor  to  state  its  value. 
Collins  r.  The  State,  19. 

7.  Same. — Fractional  currency  of  the  Cnited  States,  issued  l>y  authority 

of  law,  having  the  uses  and  purposes  of  money,  an  averment  that 
such  currency  wasVjet,  being  equivalent  to  an  averment  that  money 
was  bet,  is  sufficient ;  and  the  additional  words,  "  of  a  value  and 
denomination  to  said  jurors  unknown,"  may  ])e  rejected  as  sur- 
plusage,    lb.  19. 

8.  Keeping  or  exhibiting  gaming   tables;  constitnents  of  offensi . — The 

statute  which  prohibits  the  keeping  or  exhibition  of  "gaming 
tables  "  (Code,  §  4208),  is  not  confined  to  tables  on  which  banking 
games  are  played,  such  as  faro,  ronlettc,  t(v.,  1)ut  includes  also 
tables  for  games  of  cards,  such  ai*  draw  poker;  a  ])erson  who  has 
the  custody  or  possession  of  the  ta])le,  and  authority  over  the  use 
of  it,  and  supervises  the  gaming  on  it,  is  the  h-eprr  of  it ;  and  who- 
ever has  an  interest  in  the  gain  or  profit  derived,  or  expected  to  be 
derived  from  its  use  for  gaming  ptirposes,  i>i  interested  or  concerned 
in  the  keeping  of  it,  as  those  words  are  used  in  the  statute.  Wren 
r.  The  State,  1.  , 
S).  Homicide  by  shooting,  and  sidh^et/nent  blovs  bij  different  per.ions. — If 
/he  deceased  was  shot  by  one  of  the  defendants,  and  the  wound 
would  certainly  or  proi>ably  have  [)roved  fatal,  but  death  was 
liastened  by  blows  subse«iuently  inflicted  l)v  the  other  defendant, 
the  latter  can  not  apportion  his  own  wrong;  and  if  he  intervened 
and  struck  the  blows  to  aid  and  assist  the  former,  both  are  efpiallv 
guilty.  Tidrvell  r.  The  State,  33. 
10.  DrankennesH,  as  excnse  or  defense. — Voluntary  drunkenness  does  inA 
excuse  nor  palliate  a  criminal  offense,  and  is  only  material,  in 
x-ases  of  homicide,  in  determining  the  degree  of  the  murder;  hence, 
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a  vhiw^v  ri'(iufst»'<|,  asserting  tliat,  "if  thf  (icfciidants  wiTf  so 
liruiik  as  to  Ih'  inrapahic  <if  foiniing  an  intent  or  design  to  (•(.mniit 
nuinler,  tliev  must  ne  aeciuitted,"  is  pntperly  refused.     //<.  .i.i. 

11.  Srlj-iltl'(ii.'<i';  J'ormir  ((xminll  liif  tlicitixiil. — A  I'oruier  <iuarrel  and  dif- 

Heuity  l)et\veep.  tlie  deceased  and  one  of  the  defendants,  "an  hour 
or  more  helore  the  killing,"  in  whicli  the  (leeeased  drew  his  jiistol, 
can  not  he  (onsidered  l>y  the  jury  as  hearing  <in  the  (juestion  of 
Heh'-<h'teuse,  wlu-n  it  is  shown  that  tiie  parties  to  the  <inarrel  were 
at  onee  ret-onciled,  an<l  tiiat  tlie  deceased,  at  the  time  of  the  fatal 
rencontre,  did  and  said  nothing  wliich  c<mld  iiave  created,  in  the 
minds  of  the  defendants,  an  apprehension  of  present  jieril  to  lif*-, 
or  of  grievous  Inxhly  liarm.     H>..t.i. 

12.  Archlenlinl  or  Kiii iiti  iitiaiitil  liotiiiridi-. — When  human  life  is  taken  hy 

misfortune  or  misadventiu-e,  while  in  the  performance  of  a  lawful 
act,  exercising  due  care,  and  without  intention  to  do  harm,  the  law 
will  excuse  the  slayer;  l)Ut  all  these  facts  must  conctir,  and  theah- 
sence  of  any  one  will  involve  in  guilt.  1 1>.  .;.i. 
K{.  KlIJIiKj  tiiii'  jtcrsoii,  ii'lini  intrniliiKj  la  kill  iiimtlii  r. — The  ac<'Used  is 
not  entitle<l  to  an  a(i|uittal,  hecause,  while  shooting  at  one  person, 
he  killed  another :  the  degree  of  his  guilt  is  the  same  that  it  would 
have  heA'U  if  he  had  killed  the  jK-rson  at  whom  he  shot.     J !>.  ■f-i. 

14.  Siihxi'ijiieiif  ili'ihti-dtiiiiix;   nhni  iiiliiilxxihlr  to  slioir  iixili';-.  —  I'nder  ail 

indictment  for  an  assault  with  intent  to  nnirder,  the  defendant's 
declarations  to  the  person  assaulte<l,  maiie  "alMiut  six  miimtes  af- 
ter the  ditiiculty,"  threatening  to  kill  him  if  he  did  not  "  keep  liik 
distance."  .cursing  him,  and  forhidding  him  to  stoj)  at  a  house  in 
the  neighhorliood.  where  he  wished  to  sto]>  for  the  purpose  of  hav- 
ing his  woumls  dressed,  and  where  the  defemlant  ha<l  already  stoj>- 
ped,  are  comiiett-nt  evidence  lor  the  pro,'<e<ution,  being  relevant  to 
tiie  (piestion  of  malice  and  hostile-  feeling.     Iliinhrxon  r.  Th>-  Slntr, 

15.  Prior  tlirffits;  (tilniix.tiliilitii  of.  as  xlioirlni/  iiidlirr. — Threats  made  hy 

the  defen<lant  against  the  person  assaulted,  "  ahout  two  weeks  he- 
fore  the  ditiiculty  hetwei-n  then,"  are admissihleasshowingmalice, 
and  as  declaratory  of  his  criminal  intention.  //(.  -'!>. 
1<).  Sflf-(lift}ixr. — To  make  out  a  case  of  self-defense  imder  an  indict- 
ment for  murder,  "  it  is  necessary  that  the  ditiiculty  should  not 
have  been  provoked  or  encouraged  hy  the  ilefendant  :  that  he  was 
at  the  time  so  menace<l,  or  apjiearetl  to  he  so  menaced,  as  to  create 
a  reasonahle  ai)prehension  of  the  loss  of  his  lifi-,  or  that  he  would 
.suffer  grievous  hodily  harm  :  an<l  that  there  was  no  other  reasona- 
ble nuxle  of  escai>e  from  such  present  impending  pi-ril."  linin  r. 
Thr  Stilt,',  .',. 

17.  Lnrceoij:   irftut  <-(,ii.^litiittx  n.spdrl'itinii. — A  conviction  can  not  he  had 

for  the  larceny  of  a  hog,  on  the  testimony  of  a  witness  to  this  ef- 
fect:  "  Witness  gave  the  defendant  the  axe.  and  got  some  corn, 
and  hy  drojiping  some  of  the  corn  on  the  ground  tolled  the  hog  to 
the  distance  ol  ahout  twenty  yards:  that  defi-ndant  then  struck  the 
hog  with  the  axe.  ami  the  iio-r  ,st|UeaU'd,  whereuiM)n  witness  and 
defendant  immediately  ran  away,  leaving  tin-  hog  where  it  was." 
These  facts,  without  more,ilo  not  show  an  iixjiurlinit.  Kihiminh  r. 
The  Stntr,  S. 

18.  Recnit  pfn<xrxxiuii    of    xlulin    i>r<ijnrtii,    (iinl    ilrrlnrntiiHix   i  .iiilniintoni 

tlurrof. — The  possession  of  stolen  goods,  or  otlu'r  fruits  of  crime, 
after  the  commission  of  the  otl'euse,  is  jirimn  fmi,  guilty  pos.scs- 
sion  ;  yet,  if  the  accused,  when  first  found  in  the  po.sst-ssion  of  such 
property,  and  before  he  has  had  an  opi>ortunity  to  fal>ricate  evi- 
<lence  exculpatory  of  himself,  gives  a  rea.><onal>le  and  jirohahle  ac- 
count of  the  manner  in  which  lie  acquired  the  iM-sst-ssion.  such  ev- 
idence should  always  be  allowed  to  go  to  the  jury,  as  tending  to 
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rebut  tlie  presumption  of  guilt  which  might  otherwise  arise.  "This 
princi])le  has  not  always  been  observed  in  the  past  decisions  of 
this  court — notably  in  the  case  of  Taylor  r.  The  Stale,  42  Ala.  529 ; 
and,  perhaps,  in  Slaywrrd  i\  The  State,  4«)  Ala.  85."  Henderson  r. 
The  State,  23. 

19.  Retailing  .spirituous  liquors  vithout  lirenxe;  xale  by  phy.'<rian,  or  for 

medical  pxrpoxex. — The  statute  which  jirohibits  the  sale  of  spiritu- 
ous liquors  without  a  revenue  license  (Code,  §  4204 ;  Sess.  Acts 
1878-9,  p.  71),  contains  no  excej^tion  of  a  sale  for  medicinal  pur- 
poses by  the  family  jjhysician  of  the  purchaser,  who  knew  thai 
the  purchaser's  wife  was  in  delicate  health  ;  and  if  the  statute  con- 
tained such  an  exception,  proof  that  the  i)urchaser  procured  the 
liquor  "for  the  purpose  of  making  camphor,  and  that  it  was  used 
in  his  family,"  the  seller  being  his  family  piiysician,  and  knowing 
«  that  his  wife  was  in  delicate  health,  would  not  bring  the  case  with- 
in the  exception,  it  not  being  shown  tliat  the  seller  had  prescribed 
the  liquor  for  camphor,  or  knew  the  i)nri)'>se  for  which  it  was  in- 
tended, nor  that  it  was  in  fact  so  useil.      Thoinaxon  r.  The  State,  20. 

20.  Organization  of  grand  jury. — The  act  ai)proved  February  13th,  1879, 

regulating  the  drawing  of  grand  and  petit  jurors  in  certain  coun- 
ties therein  named  (Sess.  Acts  1S78-9,  p.  204;,  by  which  the  num- 
ber of  grand  jurors  was  reducetl  from  eighteen  to  fifteen,  was  not 
inten<led  to  be  retroactive.  AViiere  the  grand  jurors  were  drawn 
under  the  general  law  (Code,  §  4738),  prior  to  the  passage  of  said 
special  statute,  the  jury  was  properly  organized,  though  subse- 
quent thereto,  with  eighteen  members.  T]tonii>son  r.  The  State,  26; 
Creamer  r.  Tlie  State,  IS. 

21.  Rigid  to  eopy  of  indict  meid  and  list  of  jury. — Where  a  i)erson,  indict- 

ed for  murder,  is  out  on  bail,  and  his  counsel  make  timely  appli- 
cation for  a  copy  of  the  indictment  and  a  list  of  the  jurors  sum- 
moned for  his  trial,  one  or  both  (Code,  §  4872),  such  copy  and  list 
must  be  furnished  one  entire  dav  before  the  davset  for  trial.  Bain 
V.  The  State,  4- 

22.  Variance  hetn'een  original  indirfm?id  and  eojiy  xerred  on   defendant. 

A  material  variance  between  the  original  imlictment  and  the  copy 
served  on  the  defendant  (Code,  §  4872),  if  timely  objection  be  made 
to  it,  is  sufficient  ground  for  postponing  the  trial;  but  it  is  not 
available,  on  the  trial,  as  an  objection  to  the  reading  of  the  indict- 
ment to  the  jury.      Tidn-ell  r.  The  Stat",  .?•?. 

23.  Plea  ofimisnomer. — A  plea  in  aV)atement,  on  account  of  a  misnomer 

of  the  defendant,  must  not  only  set  out  his  true  name,  but  must 
negative  the  fact  that  he  was  known  or  called  by  the  name  stated 
in  the  indictment.      Wren  r.  The  State,  1. 

24.  Waiver  of  trial  hy  jury;  rerixion  of  judgment  on  facfx. — When  a  crim- 

inal prosecution  itor  a  misdemeanor,  connnenced  by  indictment  in 
the  Circuit  Court,  is  regularly  transferred  to  tiie  ("(junty  Court  for 
trial,  the  failure  of  the  defendant  to  demand  a  trial  by  jury  is  a 
waiver  of  the  right  to  it ;  and  the  trial  being  iiad  before  the  judge 
without  the  intervention  of  a  jury,  he  has  power  to  <lraw  inferen- 
ces of  fact  from  the  evidence,  as  a  jury  woniil  have  ;  and  this  court 
will  not  reverse  his  judgment  on  the  facts,  unless  there  is  a  mani- 
fest want  of  evidence  to  support  it.     ///.  /. 

25.  Same. — In  a  j)rosecution  for  a  misdemeanor,  a  trial  by  jury  l)eing 

waived,  and  the  case  subniitted  to  the  court  for  decision,  the  judg- 
ment on  the  facts,  though  excepted  to,  is  not  revisable ;  nor  would 
this  court  reverse  such  judgment,  unless  mider  circumstances 
which  would  authorize  the  court  Ix^'low  to  .set  aside  a  verdict  of 
guilty  on  the  same  evidencte.     Snntnwrx  r.  The  State,  W. 

26.  Proof  of  renue. — Proof  of  the  venue  as  laid,  in  a  criminal  case,  is  es- 

sential to  the  jurisdiction  of  the  court,  and  forms  a  material  ele- 


INDEX.  677 

CRIMINAL  \..\\V—r„ni;,ni>,!. 

ment  of  the  rij:lits  sccurcfl  hy  law  to  tin-  a<-<-nHC(l ;  arnl  if  it  in  not 
proved,  a  vrnlict  of  a<<inittal  iKMCssarilv  follows.  Tiilntll  r.  Thf 
State,  .i:i. 

27.  f'hfirgr  nu  xiiffi<i<ii<-ij  of  irntrncf. — In  a  (-riininal  cast',  the  ft'.xt  of  the 

Huthfit'iK'v  of  tlio  cvidciiiv  is,  wlu'tlitT  it  product's  in  the  minds  of 
the  jury  a  moral  convii-tion,  to  the  «'Xclusion  <if  a  reasonalile  doiiht  ; 
and  a  char.'c  rtMHicsted  which  rc(|nires  the  exclusion  of  a  "  j>roha- 
ble  |)ossil>ility,"  insteaii  of  a  reasonable  doul»t,  is  calculate<l  to 
confus*'  anil  mislead  the  jury,  an<l  is  |>roperly  n-fu.sed.     / '».  -i-i. 

28.  ('omiii'lfiicij  III  rii-iti'jiiiiliiiits  (IX  irlliii'.txi'x  for  ffirh  olhtr. — When  two 

I)ersons  are  jointly  in<liited,  neither  is  a  compet«'nt  witness  for  or 
against  the  other,  unless  there  has  I.een  an  order  of  .'.ev<'rance,  a 
nolle  jtroxitf 111,  or  a  verdict  of  ac(|uittal  entered  in  favor  of  the  one 
ofll'ered  as  a  witness;  and  one  who  has  i)lea<led  ;rnilty,  hut  ayainst 
whom  no  jn<i<:ment  has  been  rendered,  is  not.  within  this  rule,  com- 
])etent  to  testily  for  the  other.      Ifi  n'lirxon  r.  The  Shite. ..'.{. 

*20.  When  iijiju-nl  liix. — An  ap])eal  can  not  he  taken  in  a  <-riminal  case, 
when  tlie  record  does  not  show  that  jud;rment  was  ren<lered  on  the 
verdict.     'riioiiKixon  r.  The  Slate,  ..'a. 

'M).  ('rimlnal  jiirixiliclitiii  if  ('omit;/  i'onrt;  a/iinal  from  jnxllre'x  Jmhj- 
uietil. — The  act  approved  February  2:{<l,  1  SSI,  conferring  a<lditional 
jurisdiction  upon  the  County  Court  of  \Vilc<»x,  and  regulating  the 
])rnceedings  in  that  coutt  fSess.  .\cts  ISSO-Sl,  \).'2^>'^),  takes  away 
from  the  Circuit  Court  all  jurisdiction  to  try  misdemeanors  in  that 
county,  and  confers  it  on  said  County  Court ;  and  this  includes  the 
power  to  entertain  ap|)eals  from  a  judgment  of  conviction  rendered 
i)V  a  justice  of  the  peace  in  a  criminal  prosecution,  filankenxliire  »•. 
?'/(/'  State,  10. 

31.  Ajfiiiarlt  for  irnrranl  of  arrrxl;  In/ore  irfioin  iiunle. — Neither  the  gt'll- 
eral  statute  regulating  i-riminal  prosecutions  in  the  County  Court 
(Coile,  <j  4702i,  nor  tlie  statute  increasing  the  iriminal  jurisdiction 
of  that  court  in  Madison  county  (Sess.  Acts  lS7(>-7,  p.  140;.  con- 
fers on  the  clerk  of  that  court  tlie  powi'r  to  administer  an  atti<lavit, 
on  which  a  warrant  of  arres'  may  issue.      lyo>j<l  r.  The  Stair,  .i,,'. 

'.i'2.  Same;  iiineinliiii  nl  of.  —  III  a  iriminal  prosecution  before  a  justice  of 
the  |>eace,  an  atliilavit  and  warrant  charging  that  the  defendant 
"killed  a  hog,  the  |iriiperty  of  A.  H.,  worth  about  ten  dollars, 
against  the  peace."  i^:c..  do  not  charge  any  ••riminal  ofi'ense  what- 
ever; but  no  objection  to  the  sutiiciency  of  the  attidavit  or  warrant 
Iwing  raised  before  the  justice,  and  the  case  being  carried  by  a|>- 
peal  into  the  Circuit  or  County  Court,  where  the  trial  is  to  be  had 
lie  mao  'Code,  <)4701/.a  complaint  may  b«'  then'  tile<l.  chargiui: 
that  the  defendant.  "■  within  twelve  mouths  before  the  commeiK-e- 
ment  of  this  prosecution,  did  unlawfully  or  wantonly  kill,  disable,  or 
destrov  one  hog,  the  piopertv  of  .\.  B."  lilank-  nxliirr  r.  Tlo  Sfnti  , 
10. 

I)AMA(;ks. 

1.  Fia- xnltiij  out   nttaehmi  nl  ;   Inx.^  of  rreilit ,   miil  erprnxex   of  ili  fi  inlhui 

xait. — Injury  to  the  cn'dit  of  the  defendant  in  attachment  may  re- 
sult from  the  wroii'.'ful  or  vexatious  suing  out  of  the  writ,  although 
there  was  no  levy,  and  may  be  recovered,  as  special  damages,  in 
an  action  on  tin-  lupiid  :  but.  unless  there  was  a  levy,  tin-  defendant 
could  not  be  driven  into  the  trouble  and  exiK'iise  of  deft'ndinir  the 
suit;  and  he  can  not  subject  the  iilaintitV  to  a  liability  for  damages 
on  account  of  such  tri>ulile  and  expense,  when  caused  by  his  v<>l- 
untarv  apiH'arance  without  a  h-vy.  Flonrnot/  A-  K/iiiina  ».  /.'/";/ 
d-  Co'..  -loS. 

2.  Sanw ;  attoraei/x   fns. — Reasonable  and  necessary  counsel  fees,  in- 
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curred  in  defense  of  the  attachment  suit,  are  recoverable  as  actual 
damages  in  an  action  on  the  bonci,  whether  the  attadnnent  was 
merely  wrongful,  or  wrongful  and  malicious ;  but  counsel  fees  in- 
curred in  defense  of  a  garnishee,  although  that  defense  was  suc- 
cessful, and  a  judgment  against  the  defendant  in  attachment  was 
thereby  defeated,  are  not  recoverable  in  such  action,  lb.  AOS. 
3.  Breach  of  contracf  of  ernployHwtit;  ii:li<tt  irlll  drfi'at  or  rnliirc  rrcorrnj. 
When  action  is  brought  to  reccjvei'  wages  under  a  spc'cial  contract 
of  employment,  plaintiff  having  been  dismissed,  without  fault,  be- 
fore the  expiration  of  the  term,  the  defendant  may  defi'at  a  recov- 
er}' by  showing  that  plaintiff,  after  his  dismissal,  engaged  in  other 
business,  thereby  negativing  the  fact  that  he  kept  himself  in  readi- 
ness to  perform  the  contract  on  his  part;  or  he  may  reduce  the 
amount  of  the  recovery,  l)y  showing  that  j)laintiff  hail  <>l)tained  af- 
ter his  dismissal,  or  might  by  reasonabli'  diligence  have  obtained, 
other  employment  of  the  same  general  nature  ;  l)ut  the  other  em- 
ployment nmsthave  been  of  the  same  general  nature,  an<l  the  oiiux. 
of  proving  it  is  on  the  defendant.     Ilolloirdi/  r.  Tdlbot .  .189. 

DEDICATION. 

1.  Of  highwai/ ;  Jioir  made,  or  prorcd. — A  dedicati<^n  of  land  to  public 

use  as  a  liighway  is  not  reipiired  to  be  in  writing,  but  may  be  made 
by  any  act,  or  declai'ation  of  the  owner,  manifesting  an  intention  to 
devote  the  property  to  such  ])ublic  n.se,  audit  is  not  complete  until 
accepted  by  the  public;  but,  while  the  act  of  dedication,  especial- 
ly if  single,  nnist  be  clear  and  une(|uivocnl.  acceptance  may  be 
shown  by  long  i)ublic  use,  or  l)y  acts  of  corporate  or  other  pul)li(' 
officers,  recognizing  and  adopting  the  liighway  as  such.  Steele  r. 
SuUiraii,  oS9. 

2.  Of  pricate  ivaif,  or  street  or  dlleif  in  citi/  or  toirn. — A  i)rivate  right  of 

way  can  not  be  created  by  dedication,  l)ut  a  street  or  alley  in  an 
incorporated  city  or  town  maybe  so  established,  when  acce])ted 
by  the  mayor  and  aldermen,  or  other  corporate  authorities;  and 
such  ac-ce|)tance  may  be  manifested,  among  othi-r  methods,  1)y 
long  and  uninterrni)ted  use  l)y  the  public  without  objection,  by  the 
expenditure  of  corporate  money  or  labor  in  re])airs,  and  by  there- 
cognition  of  the  street  or  alley  in  otHcial  maps  prei)ared  under  the 
authority  or  direction  of  the  corporate'  authorities.     III.  '>Sf>. 

3.  Presumption  of  dedication  from  mere  nser. — The  (Icdication  of  a  high- 

way, or  of  a  street  or  alley  in  an  incorporated  city  or  town,  will 
not  be  presumed  from  mere  user,  miaccomjianied  by  some  clear 
and  unequivocal  act  showing  the  owner's  intention,  for  any  jieriod 
short  of  twenty  years;  and  a  user  for  twenty  years  even  will  not 
raise  such  prescription,  when  it  aj)pears  that  the  right  was  always 
contested.     J  b.  58!). 

4.  Recitalx  in  deeda,  a.^  a  {feel  iiu/  dedication . — AVhen  streets  or  alleys  are 

laid  out  by  the  owner  of  land,  and  lots  sold  with  reference  to  them, 
and  i)urchases  made  on  the  faith  of  the  act,  a  dedication  may  be 
inferred,  though  the  intention  of  the  owner  is  always  open  to  ex- 
planation ;  but  the  mere  fact  that,  in  conveying  an  adjoining  lot  or 
tract  of  land,  he  describes  it  as  being  boimded  by  a  road  on  one 
side,  does  not  ju'ove  a  deiiication  of  the  road  to  the  public  ;  and  re- 
citals in  recorded  deeds  conveying  lands  or  lots  adjacent  to  a  street 
or  alley,  which  rei)el  the  idea  of  a  dedication,  tend  strongly  to  re- 
but '^he  presumpti(ju  arising  from  mere  user.     //;.  .jS9. 
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DEKDS. 


1.  I'roof  iif  ilftd. — To  ivii<l»*r  a  dwd  self-proviii;:,  uiidfrour  statutory 

nrovisions  (CotU'.  §<J  2154,  21.'i8,  214,")-<);,  it  iiiurtt  not  only  In- ai- 
Knowk'djrod  or  provcil  an-ording  to  law,  l»ut  must  In-  rcctinlfi!  in 
the  |>ro|)L'r  county  within  twelve  months  from  itsditf,  wlu-n  not 
so  recorded,  its  execution  must  he  proved  hv  one  or  more  of  tin- 
suhscrihinjjj  witnesses,  if  any,  unless  a  sullicient  excuse  for  tiu-ir 
ah.sence  is  sliown  ;  and  if  there  are  no  attcstiu'j;  witnesses,  ils  exe- 
cution may  he  proved  |)y  any  competent  |>frson  wiio  can  testify  to 
the  fact,  or  to  the  liandwritin>;of  tlie  vrrantor.  ('i>k>r  i .  I-'.n/iiiiin's 
Atlm'r,  JS4. 

2.  AttiiiiKni'ni   ijii/iliiil   from   .•<ii/iiiiii/  il<r<l  iik   iritin'K.i. — The  mere  fact  of 

siirninir  a  deed  as  an  attesting  witness  does  not,  of  itself,  opi-raI<- 
as  an  admission  tiia!  the  witness  does  not  assert  an  adver.-^-  claim 
to  tlie  land  conveyed,  since  iu'  is  not  retiuiredor  presumed  to  know 
tile  c(  iitenfs  of  the  instrument  when  he  attests  it  ;  hut,  if  it  he 
sliown  that  he  did  intact  know  its  contents,  the  jury  may<oiisider 
it  as  such  admission.     I  h.   JS.}-. 

3.  ('oiiii-iiiiiirr   1)/  I'liiils  sidijirt    to  iiuirlifn/ji'  ur    i ui-iiiiihru i,<;  .  —  Where  a 

conveyance  of  laiuis,  suhject  to  a  mortga>re  or  other  iiicumhrance, 
contains  a  stipulation  that  the  ^rrantee  is  t<i  satisfy  and  dischariie 
the  niortu;aire  or  iiKumhrance,  he  is  as  much  hound  hy  the  sti)>ula- 
tion  as  if  he  had  si;:ne<l  the  ileed,  an<l  can  asssert  no  claim  on  the 
land  to  tiie  jirejudice  of  the  mortpiiree,  or  the  holder  of  the  incum- 
hrailce ;  ami  the  fa<-t  that  the  jiurchaser  is  a  married  woman  does 
not  att'ect  the  application  of  this  principle.     /,<>//.<   / .    linihlliKj  A- 

Loitii  .\x.'<oriiifioii ,   .'?'/'. 

4.  Proof  of  roiixidi'i-'il  inn. — III  ail  action  founded  on  a  written  instrument. 

which  recites  a  particular  indehteilness  as  its  cousidt-ratiun,  the 
true  considerati<jn  may  lie  proved  to  he  a  ditlerent  iiidehtediiess. 
which  does  not  chaii<ie  the  Icjal  cHect  of  the  instrument.  />')//.<  *. 
Sm'drr,  .!/.',. 

o.  Froiiil  ill  firociiriiii/  i.rrriitioii. — If  a  party's  signature  to  a  <leed,  hi- 
heiiig  illiterat*'  and  unahle  to  read  or  write,  is  pmciind  hy  fraudu- 
lent repre.seiitalioiis  or  pia'tici's  on  the  part  i>f  the  payee  or  grantee, 
the  instrument  thus  siLiiieil  heiii'j:  materially  dili'ereiit  from  tliat 
which  he  intended  to  siiin.  and  which  he  thought  he  was  >igning. 
this  is  fraiKl  in  the  execution,  and  is  availahle  at  law  to  defeat  an 
action  founded  oil  the  instrument.  Foxlir  r.  .loJiiixon.  .'-}:>:  Umis 
r.  Siiiihr,   ■',/■',. 

(i.  AliriKifioii  of  li'iiioslniil. — It  is  no  ohjection  to  tin-  vali<lity  of  a  cmi- 
veyance  of  land,  executed  l>y  hushaiitl  ami  wife,  that  it  is  n<it 
properly  authenticated  as  an  alienation  of  the  lioim-stead  (Coile.  > 
2S22).  when  it  <loes  not  api>ear  that  the  land  was  at  the  time  occu- 
pied hy  them  as  a  homestead.     HiuIkoii  < .  Krlhf,  .Hi.!. 

7.  Sainr,   ilinl,  r  r  ui.-'liliitioiKll  jn-ori.tioii.i  ;    rrrti(i>ill<     ot    irifr' .*  niilntiln r< 

(iiid  i(f.'<riit. — riidertlu-  provisions  of  the  constitution  of  is«;s,  as 
under  the  present,  an  alienation  of  his  Immestead  hy  a  inairied 
man,  '  without  the  voluntary  signatun-  and  assent  of  his  wife." 
was  void  and  iiioperativt — would  not  suppor;  ejectment  against 
the  hushand,  nor  operate  airainst  a  sul)se(|uent  conveyance  hy  the 
hushaiul  and  wife;  tmt,  prior  to  the  enactment  <>i  the  statue  ap- 
l>roved  .\pril  2."!.  IST.'l,  no  form  In-ing  |>iescrihed  hy  which  the  vol- 
untary signature  and  assent  of  the  wile  should  he  manifested,  it 
was  held  sullicient  for  her  to  join  with  her  hushand  in  the  execu- 
tion of  the  conveyance,  ami  to  a<kiiow  ledg*-  it  in  the  form  pre- 
serihed  liy  law  for  other  conveyances  hy  hushand  and  wife.  .^<'</^ 
r.  Siiiioiii>,  .i.')-.'. 

8.  Siiiiir,  iiiidrr  iirt  of  Aiird  M.   lS7.{.  —  V>y   the  statute  approved  April 

23,  IS?:!  (.'>ess.  Acts  lS72-.'>.  p.  <>-">'i,  it  was  provided,  that  her  vol- 
untarv  signature  ami  as.st-nt  •"  must  he  shown  hy  tin-  examination 
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of  the  wife,  separate  and  apart  from  her  husband,  touching  the 
same,"  before  some  one  of  certain  designated  officers ;  and  the 
officer  was  retjuired  to  certify  in  writing,  indorsed  on  the  convey- 
ance, that  she  was  known  to  him,  or  was  made  known  to  him,  to 
be  the  wife  of  the  grantor;  and  that  she  was  examined  by  him, 
separate  and  apart  from  her  husband,  touching  her  signature  to 
the  conveyance ;  and  that  she  acknowledged,  on  such  examina- 
tion, that  she  signed  the  conveyance  "of  her  own  free  will  and 
accord,  and  without  fear,  constraint,  or  persuasion  of  her  hus- 
band." The  form  thus  prescriljed  "  must  be  regarded  as  a  nega- 
tive upon  all  other  modes  of  alienation,"  and  must  be  strictly  pur- 
sued, though  a  literal  compliance  may  not  be  necessary.  lb.  352. 
9.  Same.—rThe  word  rohmtarihj,  when  used  alone  in  a  certificate  of 
aknowledgment,  is  not  the  equivalent  of  "  her  ova  free  will  and 
accord,  a)id  without  fear,  connlraint,  or  persuasion  of  her  husband;" 
and  a  certificate  using  that  word,  without  more,  is  not  a  substantial 
compliance  with  the  statute.     Jb.  352. 

DEVISE. — See  Leoacv  and  Devise. 

DOWER. 

1.  Widow^s  right  to  dower;  proof  of  huHhimd^n  siezitt  during  coverture. 
Under  a  bill  by  the  widow  to  obtain  an  assignment  of  dower  in 
lands  of  which  the  husl)and  is  alleged  to  have  been  seized  and 
possessed  during  coverture,  if  the  seiziu  of  the  husband  is  denied, 
it  must  be  affirmatively  proved  by  the  demandant ;  and  although 
strict  proof  is  not  required,  where  the  defendant  is  in  posse.ssion 
under  the  husband,  or  claims  under  him  through  mesne  convey- 
ances, yet  it  is  not  sufficient  to  prove  a  pmchase  l)y  the  husband 
at  administrator's  sale,  without  jiroof  of  title  in  the  dec  edent,  and 
possession  under  the  purchase,  or  that  the  defendant  held  under 
the  husband,  mediately  or  immediately.      St/'ele  c.  Brown,  2,i5. 

'2.  Allotment  of  dower  bg  uietex  and  hounds;  rent.^i  and  profit x.— When 
dower  is  allotted  to  the  widow  by  metes  anfl  bounds,  rents  and 
profits  should  V)e  awarded  from  the  filing  of  the  bill,  and  not  from 
the  death  of  the  luisVjand ;  nor  should  the  allotment  be  made  by 
metes  and  bounds,  when  the  lands  were  sold  under  execution 
against  the  husl)and,  and  valuable  improvements  have  since  Ijeen 
erected  on  them.     lb.  S.'io. 

.S.  Release  or  anaignnient  of  dou-er;  net-off'. — An  inchoate  or  contingent 
right  of  dower  may  be  released  by  the  wife,  or  may  be  conveyed  by 
her  jointly  with  her  husband,  but  can  notbeasssigned  or  conveyed 
to  a  stranger;  nor  is  it  available  as  a  set-oft"  (Code,  §  2991),  since 
its  value  can  not  be  precisely  measured  by  a  pecuniary  standard. 
Johnston  &  Seats  r.  Smith's  Adm'r,  108. 

4.  Kent  of  lands  after  dower  assigned. — If  the  administrator  rents  out 
the  lands  of  the  estate,  after  the  widow  has  taken  possession  of  the 
lands  allotted  to  her  as  dower,  the  rents  received  by  him  belong  only 
to  the  distributees  or  heirs,  and  should  be  accounted  for  in  the  set- 
ment  between  them  and  the  administrator,  excluding  the  widow 
from  any  participation  in  them.     Mundeu  v.  Bailey,  6'.?. 

o.  Mortgage  by  husband,  in  fraud  of  vife's  rightx  of  doirer  and  homestead. 
A  mortgage  of  his  lands  l\v  the  husband,  executed  in  contemi)la- 
tion  of  marriage,  and  without  the  knowledge  of  his  intended  wife, 
for  the  purpose  of  preventing  her  rights  of  dower  and  h(jmestead, 
as  secured  by  constitutional  and  statutory  j^rovisions,  from  attach- 
ing to  the  lands,  is  a  fraud  on  the  rights  acquired  by  the  wife  on 
marriaee ;  and  though  the  debt  secured  by  it  was  a  pre.sent  loan  of 
mone}',  it  will  be  regarded  as  a  voluntary  conveyance,  when  it  ap- 
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JX)\yEn—rontimml. 


pears  that  the  niortyajree  ha<l  knowh'djrtof  tlie  iiittiKlcil  fraiKluleiit 

partii'ipatiMl  in  rarryinj;  it 


purpf)se  of  the  liusband,  and  actively 
into  effeet.     Kill;/  r.  McHrnlh,  75. 


0.  Reforniiitlon    o/   ntortijogf    In    e'/iiiti/;    iifnn    tnl.is    ijI'kI.    us    in/niiiil 

widow,  lint  jKtrti/  to  xiilt. — When  a  cnnveyain'e  or  iimtrai-t  is  n- 
forine<l  in  eqnity,  on  the  jrrotind  of  mistake,  tlie  n-fnruiation  relalfs 
back,  for  many  purposes,  as  between  the  innnediat*-  ]tartics,  and 
takes  eH'eet  as  of  the  day  the  writinj;  was  first  exe<ut<d  ;  Imt,  as 
against  th«'  widow  of  the  deceased  mortga^'or,  claiming'  (lower  in 
hin<ls  which  were  omitted  from  the  mortga<re  l>y  mistake,  a  deiree 
correctinjr  the  mistake  and  forecIosin<;  tlie  mort<ra;:e,  slie  not  beiny: 
a  party  to  tlie  suit,  an<l  not  being  cliarged  with  notice  of  the  mis- 
take, takes  effect  only  from  the  day  on  whicli  it  is  reiiden-d.  If 
such  decree  were  allowed  to  relate  back,  her  right  of  dower  might 
be  barred  bi-fure  she  knew  that  the  land  had  been  aliene<l.  ('Ihij,- 
maii  r.  l-'iihln,  40.I. 

KLECTION. 

1.  By  hfiri  unit  ilislrihiitii s;  as  to  void  sale  of  lands  un<ler  |>r>>ltate  de- 

cree.     .\finnT  r.  Hiiiithil/ili's  Ailiii'r.  ■'>•■''. 

ELKCTIOX,  CONTKST  OK.— See  CoKeou ations,   17-21. 
EMBEZZLEMKNT.— See  Ciuminai.  Law,  ."). 
EKRUR  AM)  .\rPE.\L. 

1.  When   iiiifii'iil  IIi'k;   jiiilijniiiit  hij  niii/i.txion. — The  statute  which  de- 

clares that  a  judgment  by  confession  is  a  release  of  errors  <" Code, 
§  3945),  applies  to  judgments  reiiden-fl  by  a  justice  of  the  peace, 
and  precludes  an  app«-al  :  if  such  ju<lgment  was  jiroeured  by  iiaud, 
or  rendered  l>v  mistake,  relief  against  it  can  only  Ite  obtained  in  a 
court  (.f  e<iuity.      Mnrijlinf  ,.    Wliiflri/.  .',.',.',. 

2.  Wlu'ii  /ipfii'iil  lifn  froiii  iiiriiril. — When  a  pending  <ause  is  siibmitt«'d 

to  arbitration  (("o(l«'.  §  .■{547).  the  award  of  tlie  arbitrators  run  not 
])e  revised  on  writ  of  error  or  api»eal.  imtil  it  has  be«'ti  entered  up 
as  the  judgment  of  the  court,  or  until  that  court  has  rendered  jml-j- 
nient  setting  aside  the  a  wan  I  ;  and  an  a))peal  lies  from  the  judgment, 
not  from  the  award,     ('nlllns  r.  I,.  ^\:  .V.  Uniliixnl  ''«*.   »•-'•.'. 

.'{.  Wlifii  aiijunl  Ill's  friiiii  ili'crii  In  ihnin-iri/.  —  .\  fnial  decree  in  a  chan- 
cery cause,  such  as  will  support  an  apjieal,  is  not  neeessarily  tlu' 
last  decree  rend«'re<l.  l)y  which  all  pnM-eediugs  in  the  cause  are  ter- 
minated, and  nothing  is  left  open  for  the  future  judgment  nr  aiti<>n 
(»f  the  court ;  but  it  is  a  decree  which  determines  the  substantial 
merits  of  the  <'ontroversy,  all  the  e<piities  of  the  case,  thuu-jh  there 
may  renuiin  a  reference  to  be  luul.  or  the  adjustment  of  some  inci- 
dental or  tlependent  matter.      Wnlbr  r.  i'i<iirfi,nl ,  'ii.T. 

4.  Saiiw. — I'nder  a  bill  tiled  to  subject  laud  t<>  the  payment  of  the  [lur- 
chase-money,  against  the  original  purehaser.  whonuikes  nodeleiise, 
and  a  sub-|)nrcliaser  in  possession,  who  pleads  payment  and  ad- 
verse possession  under  <-laim  of  title:  a  i|e<ree  rendere<l  on  a  sub- 
mission on  jtleadiugs  anil  proof,  declaring  that  the  complainant  is 
entitleil  to  the  relief  prayed,  and  has  a  lien  on  the  lands  for  the  un- 
paid purchase-money,  and  ordering  a  reference  to  the  rei:ister  to  as- 
certain and  report  the  amount  still  ilue  and  unpaid,  is  not  a  final 
(decree,  such  as  will  support  an  appeal,  but  is  the  projur  inttrlix  u- 
tory  decree  best  adapted  to  such  a  case.  The  final  deeree  is  that 
which  confirms  the  report  of  the  reirister,  ascertainiu'_'  the  amnunt 
of  unpaid  purchase-money,  and  orders  a  sale  <>f  the  \:\u<\<  for  its  sat- 
isfaction.     //».  .'>>J7. 
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ERROR  AND  AFVKAL— ('out inxed. 

5.  When  fippi'dl  Hex  in  criminal  cage. — An  appeal  can  not  be  taken  in  a 

criminal  case,  when  the  record  does  not  show  that  judgment  was 
rendered  on  tiie  venhct.     Thomaaon  v.  The  Stale,  20. 

6.  Reri-siiyi,  of  ilisjinted  (jiiiMion  of  fact. — The  former  decisions  of  this 

court  "have  declare<l  three  rules,  from  which  the  court  has  no 
wish  to  depart."  They  are:  1.  When  a  contest  of  fact,  properly 
triable  Ijefore  a  jury,  is  by  consent  submitted  for  decision  to  the 
presiding'  judjie,  this  court  will  not  review  his  finding  on  the  facts, 
any  mure  than  it  wouM  the  finding  of  a  jury ;  it  is  not  assignable 
as  error  2.  When  the  case  is  ])roperIy  triable  before  the  court, 
as  in  chancery  causes,  but  is  tried  on  testimony  re<luced  to  writing, 
witnesses  not  being  examined  in  the  presence  of  the  court,  tiie 
finding  is  presumed  to  l)e  correct,  and  this' court  will  not  reverse 
it,  unless  there  is  a  decided  preixmderance  of  evidence  against  the 
conclusion  attained,  o.  When  the  law  authorizes  a  dispute<l  (jue.s- 
tion  to  l)e  tried  by  the  court  without  a  jury,  and  it  is  so  tried,  on 
testimony  given  rira  roa-  in  the  presence  of  the  court,  the  finding 
will  not  be  reversed  on  error  or  appeal,  imless  it  is  so  manifestly 
against  the  evidence  that  a  judge  at  nixi  prin.t  would  set  aside  the 
'  verdict  of  a  jury  rendered  on  the  same  evidence.  A'oof '.«(  E.ii'cntoe 
>'.  (rariier'x  Adm'r,  44''^ ■ 

7.  Rivitfion  of  cfiaiici'llor'K  ilcciniou  on  facta. — The  chancellor's  deci.sion 

on  a  disputed  (|uestion  of  fact  will  not  be  disturl)ed  on  api>eai, 
"  unle.ss  there  is  a  decided  preponderance  of  evidence  against  it." 
i'enl.  A.  A-  M.  J.sxo.  r.  fioht  Life  Inx.  Co.,  120. 

8.  Reffistei-\-<  fin  linij  on  fai:s. — [n  weighing  the  testimony  adduced  be- 

ffjre  him  on  a  reference,  the  register  is  aided  by  the  jjersonal  attend- 
ance of  tlie  witnesses  during  their  examination  V)efore  him-  and 
his  findings  on  controverted  tacts  should  not  be  disturbed,  either 
by  the  chancellor  or  by  this  court,  unless  based  on  illegal  evidence, 
or  erroneous  cunchisions  of  law,  (jr  unless  it  is  manifest  that  he 
erretl  in  weighing  the  testimony.     Mtinden  r.  Bailey,  HH. 

9.  Rerixion  of  jndifnirnt  on  eridence,  in  criminal  caxe. — In  a  ))rosecution 

for  a  misdemeanor,  a  trial  by  jury  being  waived,  and  the  case 
sulMiiittefl  to  the  court  for  decision,  the  judgment  on  the  facts, 
though  excepti'<l  to.  is  not  revisable ;  nor  would  this  court  reverse 
such  judgment,  unless  under  circumstances  vviiich  would  au- 
thorize.tiie  court  below  to  set  aside  a  verdict  of  guilty  rendered  on 
the  same  evidence.  Sanimerx  r.  Tiw  State  Ki ;  Wren  r.  The 
Stale,  J. 

10.  AhMract  charge;   irhen  rererxiltle  error. — An  abstract  charge,  though 

errojieous  in  pointof  law,  will  not  work  a  reversal  of  the  juilgment, 
unless  it  api>ears  the  jury  were  thereby  misled  to  the  j)rejudice  of 
the  apjiellant.     Ednards,  Ilndmon  <(•  i.'o.  r.   White  tt  Hull,  36.5. 

11.  <'liari/rs  a>iked,lint  not  xhoim  to  he  In  irritiinj. — Charges  asked  and 

refuseii  will  not  be  considered  on  error,  unless  tiiey  are  shown  to 
have  been  asked  in  writing  (Code,  ^  :3109).      Whelexx  r.  Rhodex,4Ift. 

12.  Error   irithunl  injnri)  in    xnxtaininfl  demurrer   to  croxx-hill. — When  a 

cause  is  iieard  on  j)!eadings  and  i)roof,  and  no  evidem-e  is  offered 
to  support  the  allegations  of  the  cr()ss-bill,  the  sustaining  of  a  de- 
murrer to  it,  even  if  erroneous,  would  be  error  without  injury. 
(ireen  r.  Caxei/.  4J7. 

Vo.  Error  irithont  injnri/  in  mlingx  on  matters  not  decided. — When  the 
verdict  is  for  the  defendant  on  a  single  issue,  the  rulings  of  the 
court  on  other  issues,  though  erroneous,  are  not  ava'lal)leon  appeal 
to  the  plaintiff,  since  they  could  not  have  injured  him.  Foster  r. 
J(dinson,249. 

14.  Reniandnient  of  canxe,  on  rererx(d,  for  amendment  uf  hill. — On  aj^peal 
from  a  <lecree  overruling  a  denuirrer  to  a  bill  (Code,  §  3918),  this 
court,  holding  the  denunrer  well  taken,  and  reversing  the  decree 
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on  tluit  acfuunt.  will  rcinaiid  tin-  cause,  in  (inlcr  tliat  the  cuiiiiilaiii- 
jiiit  may  have  an  opportmiily  of  aiiu-iKlin;:  liis  Itill.  ./<-/,.«  d-  l>iiin, 
r.  Lnlliiiiii,  /t>4-  , 

lo.  lii'diiiiilnnl  rridiiifi'. — Tlu'  crroiu'ous  a<iniissiiin  <>t  n'<|iin<laiit  or 
supeHliuais  i'vi<lt;iift',  to  t'stal)!isli  a  fart  wliidi  is  lu;!  ilispiitt'il,  is, 
at  most,  error  without  injury. —  Dniilliii/  r.  llliKkiiinii,  ■:<>■',. 

ESTATES  OF  DKCKDKNTS. 

1.  S(th<  itf  (it-rtil)'iit'H  IiiikIk,    foi'  ixtlliin'iil  nf  (It'lttn;    jiiri:<ilirllini  of  riHiil, 

and  InrijnIiiritii'K  in  /iioiridini/x. — The  jiiristjiction  yf  tin-  I'rohalt- 
Court  to  order  a  sale  of  an  iiit«'>tatf's  iamls,  for  tlic  payment  of 
debts,  is  statutory,  special  and  limited,  and  only  atta<lies  when  a 
jH'tition  is  HUmI  containiii;;  tlu-  necessary  allegations;  hut,  when 
the  jurisdiction  has  attacheil  l»y  the  (ilin_'<'f  a  proper  |ietiti<in,  any 
sul)se()ueut  errors  or  irre.iiularities  in  the  pro<cedin'„'s,  however 
numerous  or  jilarin;.',  are  unavailimron  a  collateral  AWiu-k.  i n; fit 
that,  when  minors  or  persons  of  imsouiul  mind  are  intereste<l,  the 
sale  is  declared  void  l)y  the  statute  ('ode,  o  •i4')S),  uidess  proof  is 
taken  hy  dei)ositioii.  as  in  chancery  cases,  showing'  a  necessity  for 
the  sale,     liohirtxnii  r.  lh-(idfiird,.'>S'>. 

2.  Siiiiir;  siilficinii-i/  of  ii'tilion. — I'nder  the  I' 'rmer  statute  <if  {'orcein 

]S(i:5.  which  authori/ed  a  sak-  of  the  lan<is.  on  the  petition  of  the 
administrator,  when  it  was  "  more  l>eneti<ial  for  the<.•^^»^  to  sell 
lands  than  xhins"  ({'od«'of  IS-rJ.  4  1""»">).  a  petition  alle^riujr  that 
it  "  would  he  mori"  to  tlu'  interest  of  '///  llu  fKirlii  s  to  sell  the  lands 
than  the  iiirsumtl  rxlnlr,"  not  iieinii  sulistanti:dly  the  same  in 
meaninir  as  the  words  of  the  statute,  is  imt  suHi -ieiil  to  authorize 
an  (»rder  of  sale,  and  an  order  and  sale  founded  on  it  are  void. 
II,.  .isr,. 

'.].  S^tll^»^  ;  xldliilnri/  ftrorixioii.i  far  jiiiilicl inn  nf  juiirhaxi  ix  nl  xnrh  xnhs. 
I'lider  the  late  act  "'  for  the  i>rot"ctio!i  of  i>urchasers  of  Ian  Is  sold 
by  executors  and  administrators."  approved  Manh  1st.  issj.  it  is 
I)rovide<l  that  in  actions  hroiijrht  iiy  heirs  or  devisees  for  the  re- 
covery of  lands  sold  liy  an  execut'ir  or  administrator,  under  a  pp)- 
bate  decree,  for  the  payment  of  ueltts  or  lor  distriiiutioii.  "  founded 
on  "lefects  in  the  record-,  caused  by  tlu- destruction  of  such  records 
l)y  accidi'ut  or  desiy;n.  or  by  the  inconi]'etency  or  nei^li^eiice  of  the 
probate  jud^e.  or  his  failure  to  make  the  |>roper  records,"  the  de- 
fendant may  a<lduce  other  evidence,  either  jiarol  i>r  documentary, 
of  the  faits  which  the  n-cord  ou>,dit  to  show  to  sustain  the  order  of 
sale  (Sess.  .Vets  ISSO-Sl.  pp.  ll.i-L'O,  >>  :!  ;  Init  this  statute  aHonls 
no  protection  to  a  purchaser  or  suli-|>urchaser  claimiu'j  under  a 
sale  ma<le  by  an  executor  or  admini>trator.  under  a  probate  de- 
cree, which  is  voi<l  for  want  of  jurisdiction  on  account  of  substan- 
tial defects  in  the  petition  on  which  it  was  founded.      /'>.    W*. 

4.     I'ltitioii    for    I'll,'  of  lilirix    In    J,  III  drills  ;    miirl iixi r.ius<  nf  drr,;,     di.<- 

iiiixxltitj  i>ilitioji. — On  ap|ilication  l»y  an  administrator  to  sell  lands 
for  the  payment  ()f  di'lits.  it  Iteiii'^  proved  or  admitted  tiiat  there 
are  no  |>ersomil  assets,  a  decree  <li<missin;;  tln'  petiiit>n  on  the 
merits  is  neci-ssarily  conclusive  atr.iin.-t  the  validity  of  the  claims 
asserted  as  <lebts,  and  is  a  bar  to  another  p.-tition  subseijuently 
file<l  by  him  for  the  same  purpost',  no  chauL'e  in  the  status  of  the 
estate  bein<r  shown.  MrCulli'i/  r.  Itnliinxmi's  Adm',-.  i-!.'. 
O.  Soir  o/'  hiiidx  iiiid-r  /irulioli  d,rr.>-  ;  ihrliun  Iki  h>irx  and  dixtrilnilr.  s. 
When  Ian<ls  are  sold  by  an  e.xecutor  or  a<iministrator.  mider  an 
onler  of  the  Proliate  Court  which  is  void  on  its  face,  neitlier  he. 
nor  his  successor  in  the  administration,  can  assert  a  vendor's  lien 
on  the  land  for  the  vmi)aid  purchase-money;  but  the  heirs  and 
flistributi'es  of  the  estate  may,  at   their  election,  ratify   tin-  sale. 
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and  enforce  a  vendor's  lien  for  the  purchase-money.  Moure 
V.  Rnndolph^H  Adm'r,  ,576. 

6.  Adi-uncements  to  child ;  contemporaneous  declarations ;  taking  note 
•       for  price  of  property ;  subsequent  emancipation  of  slaves.     Fen- 

neU  V.  Henry,  4S4-     (See  Advaxcemexts.) 

7.  Descent  of  real  es^tate. — The  descent  of  real  estate  in  Alabama,  owned 

by  a  person  who  dies,  intestate,  in  New  York,  where  he  resided, 
is.  governed  by  the  laws  of  Alabama.     Grimball  v.  Patton,  626. 

See,  also,  Exec  ttors  and  Administrators  ;  Ixsolvent  Estates. 
ESTOPPEL. 

1.  An  hetireen  landlord  and  tenant. — A  tenant,  w'hile  holding  under  the 

lease,  is  estopped  from  disputing  the  title  of  his  landlord ;  V)ut  he 
may  show  that  his  landlord's  title  has  expired,  or  has  been  trans- 
ferred, not  reserving  the  rents,  or  has  passed  to  another  by  opera- 
tion of  law  ;  and  in  like  manner,  when  the  landlord  has  transferred 
all  his  title  and  interest  to  another,  to  whom  the  tenant  has  at- 
torned, the  landlord  is  estopped  from  asserting  against  the  tenant 
any  rights  under  the  original  lease.     0//.s-  r.  McMillan  &  Son,t,  Jfl . 

2.  Same. — If  a  tenant  enters  into  possession  under  the  lease,  and  after- 

wards ac<iuires  an  outstanding  title  adverse  to  his  landlord,  he  can 
not  assert  it  against  his  landlord,  without  first  surrendering  the 
possession ;  and  a  fortiori,  where  the  tenant  enters  under  a  lease 
from  an  administrator  in  his  fithcial  capacity,  he  is  estopped 
from  setting  up,  as  against  the  administrator  de  honii^  non,  a  subse- 
quent lease  from  the  administrator  personally  under  claim  of  per- 
sonal title,  or  title  in  opposition  to  the  estate.  Nonrood  r.  Kirhy's 
Adm'r,  S97. 

3.  By  contract    irith    corporation. — When  a  perscn  contracts  with  an 

association  which  has  the  reputation  of  a  legal  corporation,  and 
a  de  facto  existence  as  a  corporation,  in  the  actual  exercise  of  corpo- 
rate ix)wers  and  franchises,  he  is  thereby  estopped  from  denying 
its  corporate  existence,  or  inquiring  into  the  legality  of  its  organi- 
zation, for  the  purpose  of  defeating  the  contract,  or  avoiding  his 
liabilitv  under  it.  Central  Agr.  li-  Mech.  Anno.  r.  Gold  Life  Fn a. 
Co.,   120. 

4.  By  former  plea  and  jndyment. — In  an  action  brought  by  an  adminis- 

trator de  honin  non,  a  plea  of  ne  }iii<inen  administrator  denied  the 
validity  of  the  grant  of  administration  to  plaintiff,  on  the  ground 
,  that  there  was  no  vacancy  in  the  administration  at  the  time  his 
letters  were  grante<l ;  to  which  it  was  specially  replied,  that  a  for- 
mer action  by  the  administrator  in  chief,  founded  on  the  same 
cause  of  action,  was  defeated  by  a  plea  in  abatement,  which 
averred  the  removal  of  said  adniinistratf)r  after  the  conmience- 
ment  of  that  suit,  "after  due  and  legal  proceedings  had  in  the 
premises,"  and  that  letters  of  administration  de  bonix  non  were 
granted  to  plaintiff  after  the  rendition  of  the  judgment  in  that  case ; 
held,  that  the  replication  was  good  and  sufficient,  since  the  plea 
and  judgment  in  the  former  action  estopped  the  defendant  from 
making  that  defense.     ///7/'.s  Adm'r  r.  Huckabee'x  Adm'r,  tS4. 

5.  Againxt  e.cecutor,  by  ]>orver  of  attorney  and  deed  binding  him  perHon- 

ally. — .\n  executrix,  having  a  life-estate  in  the  lands  devised,  hav- 
ing execute<l  a  valid  power  of  attorney,  authorizing  an  agent  to 
sell  and  convey  the  lands;  and  the  agent  having  sold  and  conveyed 
the  lands  in  her  name,  adding  the  word  crecutrir  and  his  own 
name  as  agent ;  though  neither  the  power  of  attorney  nor  the  deed 
binds  the  testator's  estate,  they  vet  bind  the  executrix  personally, 
convey  her  life-estate  in  the  lands,  and  estop  her  from  maintaining 
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an  action  as  executrix  for  their  recovery.    PhllHim  r.  Jlurnxhi/,  4/4. 

(y.  Againxt  pnrchdxt'r  from  xfttliKj  m>  otlur  lith  . — If  the  purchaser  enters 
iiniler  the  i-ontract,  and,  wliile  tinis  in  jMissessidii,  buys  in  the  himl 
at  an  a<hriini«trat<jr'rt  sale,  at  a  nominal  price,  l»y  a;:reen»eiit  with 
all  tlie  parties  in  interest,  for  the  purpose  of  perfectinj:  the  title,  he 
is  estcjpped  from  setting:  n\>  the  title  thus  aii|nireil  a-jainst  his  ven- 
dor.     Mnnfonl  r.  I'litrcf,  4'>~. 

7.    AgithiM     innrrii'd    iroUlUll,    li'irticilt'lliiKJ    irllh    liii.-<hniii/    in    hrmrh    nf 

tnixf. — Ilfhl,  (»n  the  facts  of  this  case  whiili  see  ,  that  a  married 
woman,  for  whose  benefit  her  husband  attempted  toac<)uire  lands 
which  were  charged  with  a  trust,  au<l  wiio  had  a  lil  -estate  in  the 
trust-funds  thus  misapi>lied,  was  estopp«'d  from  setting:  up  her  in- 
terest, as  ajrainst  an  infant  whose  ^uanlian  also  i)articipated  in  the 
breach  of  trust,     ftiinhnm  r.  Mlllioiix.  .'tUi;.      See  ("n  \s<  kkv,  ;W. 

As  to  the  conclu.siveness  of  judgments,  see  Ji  ix.mknts  and  I'm  kkks. 

EVIDENCE. 

An.Missiiiii.rrv  and  Hki.kvanc  v. 

1.  Rf'lfrdii^t/ iij  I'riih'iici' ax  to   mifrit'iiifliif'xx  of  /larlirx   on<l   uiltirxxxix. 

Since  enmity  is  supposed  to  bias  a  witness,  or  party  testifying.' as  a 
witness,  proof  of  its  exist«'ni-e  is  relevant  and  ailmissible:  but  it  is 
not  [)ermissible  to  prove  the  cause  of  such  emuity  or  unfriendliness, 
or  the  details  of  any  particular  (|uarrel.     Mii„ii„  r.  Iioil,ij.  1;,!. 

2.  Proof    of   frmtd,    ox   jno'iohlr    rinixr    for    xiiiiHj    oiil    irril;    i  ritliiirr    of 

iiitilifi'. — "  Subsei)Ui'nt  conduct  often  a  fiords  evi<len<-e  of  the  motives 
by  which  former  conduct  was  iufiuenc«'d."'  Hut,  in  an  acti<»n  on 
an  attachment  bond,  it  beinu  shown  that  the  attachment  was  sued 
out  on  the  ^r«)und  that  the  ilefendauts  had  fraudulently  disposed 
uf  their  property,  and  that  the  vali<lity  of  their  assijrnment  was 
.sustained  on  a  contest  of  the  as-itrnee's  answer  as  garnishee,  the 
attempt  of  the  dt-fi-ndant  in  the  action  to  prove  fraud  in  theassijrn- 
ment,  as  showin<_' probalde  cause  for  >uinir  out  the  attachment,  is 
not,  of  itself,  a  fact  on  wliich  a  fair  inference  of  malice  in  suin:.'  it 
out  can  bi-  based.     Flonnioi/  il-  Kftjiim/  < .  Li/on  .1-  t'o.,  .:os. 

3.  fifhrimrif  of  friih'nr,-  ox  to  tiinr  oii'l  /ilu'r  of  iiioilini/  litli  r.  —  It  bein;: 

a  material  (juestion,  at  what  time  a  letter,  sent  through  the  mails 
from  a  country  post-otlice  in  Kallas  county,  < /Vf  ."^elma  to  .Mobile, 
was  received  in  the  latter  city,  the  postmaster  in  .'^elma  can  not  be 
allowed  to  testify,  "that  country  postnuisters  sometimes  broULrht 
h'tters,  left  in  their  ottices  for  mailiuir,  in  person,  and  maile<l  them 
in  Selma  ;"  nor  that,  "at  times,  when  there  was  a  wash-out,  or 
other  interruption  in  the  nuiils,  it  was  not  an  unusual  thin^'  f>r  them 
to  ilo  so ;"  there  bein;:  no  evirieiice  that  the  particular  letter  wasso 
brought  and  mailed  at  Selma,  such  evidence  is  irrelevant.  Mill< , 
({•  '  'o.  r.   Ilofikiii,  .'/''■'■ 

4.  Siimi'. — The  writer  of  the   letter  tesiifyin<r  that   he  maileil  it  at  his 

country  jxjst-oftice.  whenci-  the  due  course  of  mails  was  rio  Selma 
to  Mol>ile.  and  lunl  no  recollection  of  having'  ever  written  to  his 
correspondent  at  Mobile  bv  l»oat,  thoUirh  "he  may  ha\t'  done  so;" 
evifience  as  to  the  coiu'se  of  the  nuiils  liy  steamboat  on  the  .Vlabama 
river,  between  Portland  and  Mobile,  is  too  remote  from  the  issue, 
and  is  prop«'rly  ex<Iu<led.     1 1>.  .}>>■>■ 

O.  Jiidijiif  lit  iK/'iiiixt  (iiliiiiiiixtnilor  in  rlii,  f:  ii<tuiixxil>ilili/  mioinxl  .•((//•- 
rrriliiiij  niliiti nixl rotor. — .\  <lecree  in  chancery  auainsi  the  personal 
representative  of  a  deceased  administrator,  and  the  surety  on  the 
ofiicial  bond  of  such  de<'ea.sed  administrator,  to  compel  a  settle- 
ment of  his  administration,  having  lu'en  jiaid  l>y  the  surety,  is  ad- 
missible evidence  in  his  favor,  in  a  siibs»'i|U"nt  action  against  the 
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administrator  rf^*  honlK  non  to  recover  the  money  so  paid,  for  the 
purpose  of  showing  his  lialnlity,  and  also  his  relation  to  his  de- 
ceased principal ;  ahhough  the  amount  was  fixed  by  consent,  un- 
der a  reference  to  the  register.    Martin  v.  Ellerlie^  Acbn'r,  32S. 

6.  Rfdnnflanf   fridence. — The   erroneous   admissif)n    of    redundant  or 

superfluous  evidence,  t<j  establish  a  fact  which  is  not  disputed,  is, 
at  most,  error  without  injury.     Doirliinj  r.  Bhickinan,  SOS. 

Ad.missions  and  Dei  i.ak.\tioxs. 

7.  Actx  and  adnilsfiionK  of  asxifjnor,  .^nb.vtjnfiit  to  assif/ninf'nt. — A  defend- 

ant in  attachment  having  transferred  and  assigne<l  the  attached 
property,  subject  to  the  lien  of  the  attachment,  by  a  valid  contract, 
he  can  not,  l)y  any  subseijuent  acts  or  a(hnissi(ins,  bind  the  as- 
signee, nor  impair  the  rights  conferred  l)y  the  assignment ;  an<l 
while  he  may  consent  to  a  personal  judgment  against  himself  in 
the  attachment  suit,  he  can  not  con.sent  to  a  judgment  which  will 
bind  the  attached  property,  nor  waive  defects  and  irregularities  in 
the  proceedings  which  woiild  defeat  the  attachment.  ]Vai'e\'<  Adin'r 
r.  RnsKrIl,  J7.i. 

S.  AdniisKion  ihijdii'd  from  sit/ninri  dred  ax  u-itnixi^. — The  mere  fact  of 
signing  a  deed  as  an  attesting  witness  does  not,  of  itself,  operate  as 
an  a(hnission  that  the  witness  does  not  assert  an  adverse  claim  to 
the  land  conveyed,  since  he  is  not  required  or  presumed  to  know 
the  contents  of  the  instrument  when  he  attests  it;  but,  if  it  be 
shown  that  he  did  in  fact  know  its  contents,  the  jury  may  consider 
it  as  such  admi.ssion.     Cokrr  r.  Frrt/nsDjt'x  Adnt'r,  JS4. 

9.  Acts  and  adniiifsions  of  administrator;  hotr  far  adrniiotdde  against  his 
Kiicressor. — Tliere  is  no  technical  ])rivity  between  an  administrator 
in  chief  and  a  succeeding  administrator  dr  bonis  non,  and  the  acts 
or  admissions  of  the  former,  and  judgments  again.st  him,  are  neither 
conclusive  nor  admissi))le  against  the  latter;  yet  an  administrator 
de  lionis  non  is  bound  and  concluded  by  the  riglitful  administration 
of  his  predecessor — by  all  acts  done  within  the  line  of  his  duty  and 
authority,  which  are  not  tainted  with  fraud ;  not  only  by  all  com- 
pleted acts  of  aihninistration,  but  by  all  matters  of  evidence  that 
would  affect  creditors,  leirateesand  distributees.  Martin  r.  Ellrrhr's 
Adm'r,  S£6. 

10.  Proof  of  assiijnincnt  of  note,  f>i^  ad)nissioiis  of  assignor. — In  a  suit  in 

equity  to  enforce  a  vendor's  Hen  on  laml,  the  complainant  claiming 
to  be  the  assignee  of  the  iKtte  given  for  the  purchase-money,  and 
making  the  assignor  a  party  defendant,  the  assignment  is  sutH- 
ciently  proved,  as  against  the  maker  of  the  note,  by  a  decree  pro 
ronft'sso  against  the  assignor.,    Grcm  v.  Casey,  Jfll. 

11.  To  n-hat  milness  or  parti/  uiaij  testify. — Declarations  made  attending 

acts,  and  explanatory  of  them,  are  facts  to  which  a  witness  or  a 
party  may  testify  ;  but  uncominunicated  intentions  nnist  be  deter- 
mined by  the  jury,  and  are  not  the  sul)ject  of  i)njof  by  a  witness  or 
party.      ]\'hcless  r.  Rhodes,  419. 

12.  Prodnrtion  of  part  of  letter  onhj,  or  tetter   n-iihont   incJosnre. — When 

part  of  a  letter  only  is  produced  h\  a  party  wIkj  relies  on  it  to  es- 
tablish his  claim,  and  the  destruction  or  loss  of  the  residue  is  not 
shown,  the  failure  to  produce  it  is  a  suspicious  circumstance  against 
him ;  and  the  same  rule  ai)plies  to  the  failure  to  produce  any  other 
writing,  referred  to  in  the  letter  as  being  inclosed.  Nooe's  Execu- 
tor r.  darner'' s  Adm'r,  44-^ • 

13.  Declarations  accompanying   adraneenient  to  child. — What   a   father 

says,  at  the  time  of  making  a  gift  or  advancement  to  one  of  his 
chilclren,  is  competent  evidencx'  of  liie  intention  in  making  it. 
Fennell  r.  Henry,  4^4- 
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14.    Sill)Si'(illt')ll  (IrrliiralioiDi  \  irllin  iKhlilsxihlr  In  slioir    muliri  .  —  I'liiltT  illl 

iniUctiiu'iit  for  an  assimlt  with  intt-nt  ti>  niunlcr,  tlic  flclVinlaiit's 
deelaraf inns  to  the  person  assault«'<l,  made  "about  six  ininiitts  af- 
ter the  ditliculty,"  tlm-atfuiii^  to  kill  liiui  if  lie  <iiii  not  "  keep  his 
distance,"  eursiny:  iiini,  and  forhicldinjr  him  to  sloji  at  a  house  in 
till'  neiirhhorhodd,  when'  he  wjshed  to  stop  for  the  purpose  of  hav- 
ing liis  wounds  dressed,  and  where  the  ilefendant  had  alreadv  stop- 
ped, are  ronipetent  evidence  for  the  i)rosecntion,  hejuir  relevant 
to  the  (piestion  of  malice  and  hostile  f(«'lin;_'.  Ili  „<lirsii,i  r.  Tin 
SIdIr,  ..'!'. 

Prior  llirciils;  nilniiKsihilili/  nf,  tix  xhini'iiK)  inalirr. — Thn-ats  n»ade  hv 
the  defemlant  a;j:ainst  the  person  assaulted,  "  ahont  two  weeks  he- 
fore  the  ilitficulty  1  let  ween  them,"  are  admissihie  as  showing  mali<-e, 
and  as  declaratory  of  his  criminal  intention.     //».  .'.''. 

Urn  III  piiHurKxiim  of  nlolin  proiin-lij,  iiml  ilrrhirnlloiis  i  i  /tfiiimlnri/ 
theridf. — The  pos.session  of  stolen  goods,  or  other  frin'ts  of  crime,  re- 
cently after  the  comniission  of  theoft'ense,  is  iiriiua  fur'o  )i\\\\{y  pos- 
session ;  yet,  if  the  accused,  when  first  foun<l  in  the  possessii.n  of 
such  property,  and  lu-fore  he  has  had  an  opportunity  to  fal'ricati- 
evidence  exculpatory  ot  himself,  gives  a  reasonalde  and  prohahle 
aci'ount  of  tlu' manner  in  which  he  acquired  the  possession,  such 
evidence  should  always  he  allowe<l  to  go  to  the  jury,  as  tendinis  to 
rebut  the  presumption  ot  guilt  which  mi;:Iit  otlu-rwise  ari.-e.  "This 
principle  has  not  always  been  observed  in  the  past  decisions  uf  this 
ctiurt — notably  in  the  case  of  Tinjlor  r.  Tlir  Shilr,  42  Ala.  .">L'!»;  and, 
jierhaps,  in  MoiiikhiI  r.  Tin'  Slntr,  4(>  Ala.  .So."  Ilmilirsnu  r.  Tlir 
SUilr,  .'.i. 
17.  Siiiiir. — I'nder  an  indictment  for  burglary,  the  iirosecution  havinir 
proved  that  a  vali.se.  part  of  the  property  stolen  from  the  house  at 
the  time  the  ottense  was  committed,  was  found  in  the  <lefendant's 
house  a  short  time  afterwanls,  while  the  defendant's  evidence 
tended  to  show  that  he  was  in  (Jeorgia  when  the  alleged  burglary 
was  couunitted  ;  li'hl,  that  it  was  permissible  f<ir  him  to  i>rove,  by  a 
witness  who  was  ]>re.sent.  "  that  on  his  return  home,  ami  so  soon'as  ' 
he  first  discovered  the  valise,  he  asked  his  wife,  W'lio.sr  mlisr  in 
thill.'  mill  lioir  riiiiii'  il  liirrf''      I  f>.   -•'•'. 

BlKOKN    OK    I'UOOI"  ;    WkKJUT    AM)    ."^l  l-l-K  ii:n(  v. 

IH.  .\x  to  jiroof  of  i-iiiixr  for  .tiiliiij  out  (ittiirlnninl. — In  an  action  on  an 
attachment  bond,  the  plaintifl"  nnist.  by  ajipropriale  averments, 
negjitive  the  fact  or  facts  stated  in  the  allidavit  as  the  ground  for 
suing  out  the  writ  ;  an<l  though  the  averment  is  negative,  the  onu.i 
of  proving  it,  by  eviilence  either  diri'ct  or  circmustantial,  rests  on 
him.     h  loiiriioii  <(•  K/ifiinii  r.  Li/oii  t(-  Co.,  -ios. 

li).  .I.s  to  rixcis.iioii  of  coiitrilrt,  or  r.mixr  for  foil  n  rr  to  jii  rfioiii;  rlmriji  on 
to  liiirilrii  of  firoof. — When  the  defendant  avers  the  rescission  of 
the  contract  sui'd  on,  or  an  excuse  for  his  failure  to  jierform  it,  he 
assumes  the '>//".'*  of  [)roving  such  rescission  or  excuse,  ami  must 
j)rove  it  to  the  satisfaction  of  the  jury;  cud  a  charge  which  asserts 
that  he  "  nuist  prove  it  to  the  satisfaction  of  the  jury  by  clear  and 
satisfactory  testimony,"  fairly  construed,  does  not  rei|uirea  higher 
degree  of  proof  than  this,  l-'ilininl.--.  Ilnitmnn  A-  Co.  r,  ]\'l,i/fi  A- 
Hull.  .il!r>. 

■JO.  Siiftirii  iicji  of  rriilnirr;  rlmriii  iik  to. — In  a  criminal  case,  the  test  of 
tfie  sufliciency  of  the  evidence  is,  whether  it  i>roiluces  in  the  mind 
of  the  jury  a  moral  conviction,  to  the  exclusion  of  a  reasonable 
doubt;  and  a  charge  requested  which  re<|uircs  the  exclusion  of  a 
"probable  |Mtssibility."  instead  of  a  reasonal)le  doubt,  is  calculated 
to  confuse  and  mislead  the  jurv.  and  is  propi-rlv  refuse<l.  Tiilmll 
V.  Thr  Stall,  .11. 
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Pakoi.  and  Written. 

21.  Parol  fi'idenrp;  irhen  atlmisxibh  to  affect  untiaij. — Tlie  general  prin- 

ciple, prevailing  alike  at  law  and  in  equity,  is,  that  a  contract  or 
agreement  reduced  to  writing,  deliberately  executed  or  accepted, 
and  not  bearing  on  its  face  any  marks  of  incompleteness,  is  pre- 
.sumed  to  expres.s  the  entire  meaning,  purpose,  and  contract  of  the 
parties,  and  parol  evidence  can  not  Ik;  received  to  add  to,  alter  or 
vary  its  terms;  and  when  a  correction  of  it  is  sought  in  equity,  on 
the  ground  that,  by  fraud,  inadvertence,  or  mistake,  it  expresses 
either  more  or  less  than  the  parties  intended,  the  mistake  must  be 
plainly  alleged,  and,  if  not  admitted,  must  be  established  by  con- 
vincing evidence.     <h-fen  v.  Ca^ey,  417. 

22.  Proof  of  coHxI'Ji'ratloit  of  uritten  inatrnmeid. — In  an  action  founded 

on  a  written  instrument,  which  recites  a  particular  indebtedness 
as  its  consiileration,  the  true  consideration  may  be  i)roved  to  be  a 
different  indebtedness,  which  does  not  .change  the  legal  effect  of 
the  instrument.     Dan's  r.  Sn'oJer,  315. 

23.  Parol  iridrnn;  ax  to  iittfiitioit  of  partie.t. — It  may  be  seriously  ques- 

tioned whether  verV)al  declarations  of  intention,  whether  contem- 
poraneous or  antecedent,  are  admissible  as  evidence,  to  affect  the 
(]uestion  whether  a  vendor's  lien  was  intended  to  be  waived  or  re- 
.served.      Walker  r.  Strxre,  167. 

24.  Same. — Tiie  declaratinns  of  a  father,  accompanying  or  contempora- 

neous with  a  gilt  or  advancement  to  one  of  his  cliildren,  are  com- 
petent evidence  as  to  his  intention  in  making  it.  FfrnwU  r.  Hm- 
ry,4^4. 

25.  Parol  eridenrr  in  e.rjjia nation  of  no'e  taken  for  properti/  (jiren  to  child. 

Where  a  father  delivere<l  slaves  to  a  married  daughter,  taking  ir<jm 
lier  a  jiromissory  note,  bearing  interest,  for  the  estimated  value, 
such  note  shows  a  debt,  and  not  &n  advancemciiM  ;  and  parol  evi- 
dence can  not  be  received,  to  show  that  the  transaction  was  in- 
tended as  an  advancement.  (Stone,  J.,  dinnentiny.  held  that,  as 
the  note  of  a  married  woman  is  not  binding  as  a  contract,  the  n(jte 
could  only  oi>erate  as  an  admission,  or  acknowledgment,  and  was 
open  to  parol  explanation,  when  the  <iuestion  of  advancement  rel 
non  arose  on  the  final  settlement  of  the  estate.)  Ih.  484. 
2t).  In  aid  of  defective  eertijicate. — When  a  certificate  of  acknowledgment 
is  .substantially  defective,  its  deficiencies  can  not  be  sui)plied  l)y 
the  parol  testimony  of  the  officer  who  made  it,  and  who  took 
the  acknowledgment.     Scult  r.  Simona,  ■>'i2. 

27.  W'heit  adwixxihie  in  ronxtrnrlion  of  aill . — In  the  c(jnstriiction  of  wills, 

the  usual  rule  excludes  evidence  of  extrinsic  facts  for  the  pur})ose 
of  controlling  or  varying  the  terms  of  the  will,  except  to  rebut  a 
resulting  trust,  or  to  explain  a  latent  ambiguity;  and  while  there 
are  respectable  authorities  which  hol<l  i)arol  evidence  admissible 
to  explain  patent  ambiguities,  the  principle  is  indisi)utable,  that 
when  the  words  of  the  will  are  clear,  and  have  a  definite  meanin<.', 
however  awkwardly  expressed,  extrinsic  evidence  can  not  be  re- 
ceived to  show  a  different  meaning,  contradictory  of  that  imported 
by  the  testamentary  language.     Lee  v.  Shirrrx,  JS8. 

Primary  and  Secoxuarv. 

28.  Proof  of  ritontif  bonadarie.'i. — The  boundary  lines  of  counties,  as  es- 

tablished by  law,  are  seldom  marked  by  natural  objects  or  artificial 
monuments,  and  are  sometimes  referred  to  the  lines  established  by 
the  government  surveys  of  the  public  lands,  or  to  i>laces  designated 
bynames,  which  change  or  become  ol)soIete;  and  no  .surveyor 
niarking  of  th«  boundaries,  and  re(,"ord  thereof,  being  reijuired  by 
law,  it  is  subject  to  parol  evidence,  and,  when  disjnited,  must  be 
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determined  by  the  jury  ;  but,  when  the  facts  are  admitte<l,  the  lo- 
cation of  the  boundary  Ih  a  question  of  hiw.  Tidwell  c.  Tlie 
Slate,  33. 

29.  Proof  of  deed. — To  rendty  a  deed  self-proving,  under  our  statutory 

provisions  (Code,  §§  2154,  2158,  2145-<)),  it  must  not  only  l)e  ac- 
knowledged or  proved  according  to  law,  but  must  be  recorded  in 
the  proper  county  within  twelve  months  from  its  date ;  when  not 
so  recorded,  its  execution  must  be  proved  by  one  or  more  of  the 
subscribing  witnesses,  if  any,  unless  a  sufficient  excuse  for 
their  absence  is  shown  ;  and  if  there  are  no  attesting  witnt-sses,  its 
execution  may  be  proved  by  any  competent  person  who  can  testify 
to  the  fact,  or  to  the  handwriting  of  the  grantor.  Coker  v.  Fergtl- 
gon's  Adm'r,  284- 

30.  Contested  probate  of  will;  proof  of  grounds  of  contest. — When  the 

probate  of  a  will  is  contested,  the  grounds  of  contest  are  reiiuired 
to  be  filed  in  writing  (Code,  §  2.317),  and  become  part  of  the  record  ; 
and  secondary  evidence  of  them  can  not  be  receive<l,  without 
proper  proof  of  their  loss  or  destruction,  as  in  case  of  other  writ- 
ings,    honegnn  v.  Wade,  501. 

31.  Same. — Such  written  grounds  of  contest  being  matter  of  record  in 

the  Probate  Court,  and  properly  deposited  tliere,  proof  of  recent 
search  for  them  in  that  oflice  is,  generally,  a  necessary  jtredicate 
to  the  introduction  of  secondary  evidence  ;  and  witluiut  proof  of  such 
search,  a  certificate  of  the  prol)ate  judge,  attached  to  a  transcript 
which  purports  to  contain  "  a  full,  true  and  perfect  copy  of  all  the 
proceedings  "  in  the  matter  of  the  probate  of  the  will,  and  which 
does  not  include  any  written  grounds  of  contest,  is  not  suthcient 
to  authorize  the  admission  of  secomlary  evidence  thereof.     Ih.  501. 

Rf.cords  and  Public  Documents. 

32.  Official  records  and  documents. — A  postmaster  being  required  by 

law,  and  by  the  regulations  of  the  general  post-office  department, 
to  keej)  a  registry  of  the  arrival  and  departure  of  the  mails,  and 
to  certify  its  correctness  to  the  department  at  stated  times  ;  such 
official  registrv  is  admissible,  generally,  to  prove  any  relevant  fact 
therein  reciteJ,  which  may  arise  collaterally  on  the  trial  of  a  cause, 
not  consituting  one  of  the  issues  to  be  iried ;  and  it  is  immaterial 
whether  the  facts,  as  therein  stated,  are  known  to  the  olHcer  hav- 
ing charge  of  the  record,  or  are  based  on  re{)ort8  made  by  others 
in  the  discharge  of  their  official  duties.     Milhr  «t"  ('o.  v.  Jioi/kin, 

33.  Same. — In  such  case,  the  officer  can  not  be  i)ermitted  to  read  from 

memoranda  taken  from  the  official  record,  liut  nuist  j)roduce  the 
original  record,  or  a  sworn  or  certified  copy;  and  the  better  prac- 
tice is  to  require  a  sworn  copy,  in  the  absence  of  the  original.  lb. 
469. 

34.  Conclui^iveness  of  official  acL^t  of  public  ofticers,  nhen  coUatr'nillij  as- 

sailed.— Tlie  regularity  of  the  official  acts  of  the  i>ost-office  dci)art- 
ment  of  tlie  United  Srates  government,  in  reducing  the  compensa- 
tion on  a  particular  mail  route  and  afterwards  restoring  it,  can  not 
be  collaterally  assailed  for  fraud,  in  an  action  between  tliird  j>er- 
sons ;  as,  where  the  action  is  fomided  on  a  written  i)romise  to  pay 
a  specified  sum  of  money  in  consideration  of  the  payee's  interest 
in  the  contract  for  carrying  the  mail  on  that  route,  subject  to  the 
express  condition  that  the  compen-iation  is  not  reduced  during  the 
term  of  the  contract.     DjuUng  r.  Blnknian,  303. 

See,  also,  Juo(;.MENTs  AND  Decrees;  Witnesses. 
44 
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1.  Defects  in  legal  process  ;  when  not  available  to  officer  for  failure  to  ex- 

ecute.— When  an  execution,  or  venditioni  exponas,  is  issued  by 
competent  authority,  and  is  regular  on  its  face,  a  sheriff  or  con- 
stable, into  whose  hands  it  may  come  to  be  executed,  "is  jus- 
tified in  the  execution  of  the  same,  whatever  may  be  the  defect  in 
the  proceedings  on  which  it  was  issued  "  (Code,  §  3041) ;  conse- 
quently, he  can  not  set  up  such  defects  in  excuse  for  his  failure  to 
execute  the  process.     Martin  v.  Hall,  4^1. 

2.  Levy  and  sale  of  partyiership  goods,  under  execution  against  one  part- 

ner.— An  execution  against  the  property  of  one  partner  individu- 
ally may  be  levied  on  his  interest  in  the  partnership  goods  ;  but 
the  purchaser  at  the  sale,  under  such  levy,  would  acquire  only  the 
individual  interest  of  the  partner,  subject  to  all  the  liens,  incum- 
brances and  charges,  which  rested  on  it  in  favor  of  the.  partner- 
ship, its  creditors,  or  the  other  partners.  Daniel  v.  Oicens  tt  Co., 
297. 

3.  Same ;  remedy  for  excessive  levy. — If  the  sheriff,  having  an  execution 

against  one  partner  individually,  should  levy  on  and  sell  the  en- 
tire interest  in  partnership  goods,  this  would  be  a  conversion,  for 
which  the  other  partner  might  maintain  trover ;  and  such  excess- 
ive levy  might  constitute  the  sheriff"  a  trespasser  ah  initio,  for 
which  an  action  would  lie  in  the  name  of  the  partnership.     Ih.  297. 

4.  Same  ;  extent  of  levy,  and  rights  of  purcha'<er. — An  execution  against 

one  partner  individually  can  not  be  levied  on  any  one  specific  ar- 
ticle belonging  to  the  partnership,  but  only  on  the  partner's  inter- 
est in  the  whole  of  the  partnership  assets;  and  the  purchaser  at 
the  sale  does  not  acquire  the  right  to  hold  possession  of  the  prop- 
erty purchased,  as  against  the  other  members  of  the  firm.  lb.  297. 

0.  Forfeited  replevy  and  claim  bonds  ;  amount  of  judgment  and  execution 

on. — Construing  in  pari  materia  ths  several  statutes  relating  to 
summarv  judgments  and  executions  on  forfeited  replevv  and  claim 
bonds  (Code,  §§  321.5,  3290-91,  3314),  the  court  holds,  that  when  a 
claim  is  interposed  by  a  stranger,  and  bond  given  to  try  the  right 
to  property  on  which  an  attachment  has  been  levied,  and  the  claim 
suit  is  decided  against  the  claimant,  and  the  bond  returned  for- 
feited, the  execution  against  the  obligors  should  be,  as  when  simi- 
lar proceedings  are  had  in  reference  to  property  on  which  an  execu- 
tion has  been  levied,  for  the  assessed  value  of  the  property,  but 
not  exceeding  the  amount  of  the  plaintiff's  judgment,  together 
with  the  damages  and  costs ;  and  that  execution  on  a  forfeited 
bond  issues  for  the  whole  amount  of  the  judgment  and  costs, 
without  regard  to  the  assessed  value  of  the  property,  only  when 
the  property  levied  on  is  replevied  by  the  defendant  in  execution 
or  attachment.     Maas  tt  Block  v.  Long,  237. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Appointment  of  administrator  ad  litem. — Under  a  bill  for  the  settle- 

ment and  distribution  of  a  decedent's  estate,  filed  by  the  adminis- 
trator de  bonis  non,  who  was  also  the  administrator  of  the  respec- 
tive estates  of  several  deceased  distributees,  the  statute  authorizes 
the  court,  or  the  register  in  vacation,  to  appoint  an  administrator 
ad  litem  of  the  estate  of  each  deceased  distributee  interested  ad- 
versely to  the  administrator  (Code,  §  2625) ;  and  the  record  in  this 
case  does  not  show  that  the  appointments  were  either  unnecessary 
or  improvident.     Clark  v.  Knox,  607. 

2.  Compensation  of  such  administrator. — The  statute  makes  express 

provision  for  the  allowance  of  compensation  to  such  administrator 
ad  litem  (Code,  §  26.30),  and  clothes  the  presiding  judge  or  chan- 
cellor with  a  judicial  discretion  as  to  the  amount  of  the  allowance ; 
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and  while  the  coiuUtion  and  vahie  of  the  estate  should  ahvays  be 
a  controlling;  consideration  in  the  determination  of  the  allowance, 
the  chancellor  should  not  reduce  the  anx  unt  allowed  ])v  the  rej;- 
ister,  simply  on  account  of  the  insijniificant  value  of  the  estate, 
unless  the  other  evidence  shows  that  the  allowance  is  excepsive. 
I  b.  G07. 

3.  Liability  of  (ul)innistrator  for  interest. — The  rule  in  courts  of  etjuity, 

as  to  the  liability  of  an  executor  or  administrator  for  interest,  is 
materially  nujditted  1  y  the  statute  (Code,  §  2520),  which  has  been 
construed'  to  make  him  prima  facie  liable  for  interest,  tuiless  he 
makes  the  i)rescribed  atiidavit ;  but,  when  he  delays  making  a 
settlement  and  distributicn  beyond  the  ]ieriod  allowed  him  l)y  law 
for  ascertaininjr  the  condition  of  the  estate,  and  dees  not  show  the 
existence  of  any  s{)ecial  circumstances  justifying  the  delay,  he  is 
charjieable  with  interest  on  the  moneys  collect e«T  an<l  ho  retained, 
althftugh  he  makes  the  statutorv  affidavit,  and  it  is  not  contro- 
verted.    ///.  (i07. 

4.  Some. — What  will  constitute  unreasonable  delay  in  makinjr  a  settle- 

ment, rendering  the  executor  or  a<hninistrator  liable  for  interest, 
must  depend  on  the  facts  and  circumstances  of  each  particular 
case;  the  incjuiry  always  bein<r,  whether  a  prudent  man,  dealing 
with  his  own  funds,  would,  under  these  cir«  umstaiices,  l.ave  re- 
tained the  money  in  his  hands  unproductive,  or  would  have  appro- 
I)riateil  it  as  juinio  facie  it  was  to  be  approjjriated.     lb.  t>ii7. 

5.  Liabilitu  for  rent.'*. — The  statutory  power  of  an  executor  ftr  admin- 

istrator to  rent  out  the  lands  of  the  decedent  (Code,  ^  24-«)),  is  in- 
tended for  the  benefit  of  cre<litors,  and  involves  a  corresiionding 
duly  on  his  part  to  take  the  j»roper  stej)s,  within  a  reasonable 
time  after  ascertaining  that  resort  must  be  had  to  the  lands  for  the 
payment  of  debts,  to  intercept  the  title  of  the  heir  or  devisee,  antl 
to  terminate  the  possessory  interest  of  the  widow  ;  an<l  for  the  neg- 
lect of  this  duty,  if  loss  thereby  ensue,  he  is  answerable  to  the 
parties  injured,  as  for  the  neglect  of  any  other  duty.     ///.  '!'i7. 

6.  Same. — What  is  a  rea.sonal)le  time,  within  which  the  administrator 

should  act  in  such  cases,  there  is  always  great  difficulty  in  deter- 
mining; and  tliere  is  no  safer  rule,  though  it  is  not  very  iletinite, 
than  to  require  him  to  act  as  a  j)rudent  man,  looking  to  his*  own 
interest,  would  act  under  the  same  or  similar  circumstances.  The 
case  of  BeiiaffJi  v.  Tnrroitine,  (50  Ala.  o57,  Avas  an  original  admin- 
istration of  a  .solvent  estate,  the  widow  herself  Vieing  the  adminis- 
tratrix ;  and  the  time  there  allowed  would  not,  or<linarily,  be  rea- 
sonable in  case  of  an  administration  ile  boni.i  no)i  of  an  insolvent 
estate.     Jb.  607. 

7.  Lialiilitj/  for  rents,  as  for  devastavit. — Where  an  executor  ])ecomes 

himself  the  purchaser  of  a  portion  of  the  lands  .sold  by  him  under 
a  <lecree  of  the  Probate  Court,  an<l  dies  in  possession  thereof,  not 
having  {)aid  the  j>urchase-money,  nor  made  a  final  settli-ment  oi 
his  accounts;  an<l  letters  of  ailministration  on  his  estate,  and  on 
the  testator's  estate,  are  grante<l  to  the  same  person,  who  there- 
upon takes  possession  of  the  laud,  and  accounts  to  the  «'Xecutor's 
estate  for  the  rents;  he  would,  "  under  ordinary  circumstances." 
be  chargeable  with  such  rents,  at  the  suit  of  the  ilevisees  and  dis- 
trilmtees  of  the  testator's  estate,  as  for  a  devastavit.  Hut.  under 
the  peculiar  circumstances  of  this  case,  as  shown  by  the  reconl — 
the  sale  having  been  made  during  the  late  war.  under  a  d«'(ree. 
which,  on  its  face,  was  of  <iuestionable  validity;  the  validity  of 
judicial  i>rocee<lings  during  the  war  being  unsettled  Ity  the  courts 
when  the  administrator  entere*!  on  his  duties;  the  sale  not  having 
been  ratified  by  Llie  parties  in  interest  until  after  the  tiling  of  their 
bill  in  this  case  for  an  account  and  settlement :  and  the  adminis- 
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trator  having  acted  throughout  under  the  advice  of  able  and  expe- 
rienced counsel — enough  is  not  shown  to  charge  him  with  bad 
faith  or  negligence.     Moore  v.  Randolph' s  Adm'r,  575. 

8.  Diligence  required  of  administrator. — Administrators,  acting  in  good 

faith,  are  bound  to  bring  to  the  service  that  degree  of  skill  and 
diligence  which  a  man  of  ordinary  prudence  bestows  on  his  own 
similar  private  affairs,  but  nothing  more. — lb.  575. 

9.  Same. — While  an  administrator  is  not  an  insurer,  and  is  not  expected 

to  be  infallible,  diligence  and  fidelity  are  exacted  of  him,  and  he 
is  liable  for  any  loss  resulting  from  his  failure  to  exercise  either. 
Munden  v.  Bailey,  63. 

10.  Liability  for  failure  to  collect  notes. — An  administrator  is  chargeable 

w  ith  the  amount  due  on  a  promissory  note  due  to  his  intestate, 
which  he  failed  to  collect,  when,  by  due  diligence  in  bringing  suit 
within  a  reasonable  time,  he  might  have  collected  the  money ;  and 
when  it  is  shown  that  the  debtor  was,  for  several  years,  in  the 
open  possession  of  a  valuable  plantation  and  personal  property 
unincumbered,  largely  exceeding  the  amount  due  on  the  notes,. 
and  that  another  creditor  collected  his  claims  by  suit  during  that 
time,  the  administrator  can  not  relieve  himself  of  liability  for  the 
failure  to  sue,  by  showing  that  the  debtor  was  indebted  to  an 
amount  greatly  in  excess  of  the  value  of  his  property,  and  that 
other  resident  creditors,  prudent  men,  well  acquainted  with  the 
condition  of  the  debtor,  also  failed  to  sue,  and  lost  their  debts. 
lb.  63. 

11.  Supplies  furnished  to   laborers,    by    administrator. — Where    extra 

supplies  are  furnished  by  an  administrator,  to  the  laborers  em- 
ployed in  the  cultivation  of  the  plantation,  and  the  amount  so  ad- 
vanced is  collected  by  him  at  the  end  of  the  year,  being  retained 
out  of  the  laborers'  share  of  the  proceeds  of  the  cotton  crop,  he  is 
chargeable  with  the  amount  so  collected,  on  settlement  with  the 
distributees.     lb.  63. 

12.  Advancements  by  administrator,  to  or  for  infant  distributees. — In  or- 

dinary cases,  an  administrator  can  not  claim  a  credit,  on  final  set- 
tlement of  his  accounts,  for  moneys  advanced  by  a  third  person, 
at  his  instance  and  request,  to  or  for  the  infant  distributees ;  but,, 
where  he  has  acted  as  guardian  for  them,  at  their  request,  and  on 
their  promise  that  he  should  be  reimbursed  on  final  settlement  for 
all  moneys  expended  for  them,  and  they  admit  the  request  and 
promise,  and  declare  their  willingness  to  aVjide  by  it,  he  is  entitled 
to  such  credit  on  settlement  of  his  accounts  in  equity ;  and  if  he 
has  not  repaid  the  moneys  so  advanced  for  him,  and  is  insolvent, 
any  excess  found  due  to  him,  on  the  statement  of  accounts  be- 
tween him  and  the  distributees,  may  be  ordered  to  be  paid  to  the 
person  by  whom  the  advances  were  made.     lb.  63. 

13.  Same. — When  an  administrator  makes  advances  to  the  infant  dis- 

tributees, in  excess  of  their  distributive  share  of  the  personal 
assets,  he  can  not  have  the  land  sold  for  his  reimbursement ;  but, 
if  he  made  such  advances  w'hile  acting  as  their  guardian,  at  their 
instance  and  request,  and  on  their  promise  that  he  should  be  re- 
imbursed on  final  settlement,  and  they  recognize  and  admit  the 
promise,  he  is  entitled  to  relief  in  equity  by  Airtue  of  the  agree- 
ment ;  yet  the  liability  of  the  distributees  is  several,  not  joint,  and 
each  is  chargeable  only  with  the  excess  of  the  advances  made  to 
him  over  and  above  his  distributive  share.     lb.  63. 

14.  Interest,  on  statement  of  account  between  administrator  and  widow. 

The  intestate's  widow  having  purchased  most  of  the  personal 
property  at  the  administrator's  sale,  and  afterwards  advanced 
money,  at  his  request,  to  the  distributees,  which  was  allowed  as  a 
credit  on  her  debt,  and  charged  against  the  distributees  by  the 
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administrator ;  on  the  statement  of  the  account  between  the  ad- 
ministrator and  the  widow,  if  interest  in  allowed  or  charj^ed  on 
one  side,  it  should  also  be  on  the  other.     lb.  63. 

15.  Allowance  of  commissions  on  proceeds  of  sale  of  lands. — Under  a 

bill  to  compel  a  settlement  of  an  administrator's  accounts,  and  a 
distribution  of  the  estate,  and  to  enforce  a  vendor's  lien  on  lands 
sold  by  a.  jjreceding  administrator  under  a  proV)ate  decree ;  the 
lands  being  sold,  pending  the  suit,  and  the  proceeds  brought  into 
court  for  distribution,  but  without  tl)e  aid  of^the  administrator;  he 
is  not  entitled,  on  settlement  of  his  accounts,  to  commissions  on 
such  proceeds.     Moore  v.  Randolph's  Adrn'r,  57('>.' 

16.  Allowance  of  attornry's  fees. — An  a(hninistrator  is  entitled,  on  settle- 

ment of  his  accounts,  to  an  allowance  for  rea.=onable  attorney's 
fees  incurred  in  an  action  instituted  by  him  in  his  representative 
capacity,  unless  it  affirmatively  appears  that  he  betraye<l  a  want 
of  proper  prudence  cr  diligence  in  briuL'ing  the  action  ;  and  neither 
his  failure  to  recover  a  judgment,  nor  his  failure  to  take  an  ai)i)eal, 
is  sufficient  to  prove  tiiat  he  was  guilty  of  negligence,  or  to  deprive 
him  of  the  right  to  compensation.     Ih.  576. 

17.  Same. — An  administrator  may  employ  counsel,  when  nece«sarj'  to 

protect  and  i)reserve  the  interests  of  the  estate,  or  to  enable  him 
to  pursue  the  proi>er  line  of  conduct  in  the  discharge  of  the  deli- 
cate duties  with  which  he  is  sometimes  intrusted  ;  and  he  may,  as 
a  rule,  pay  a  reasonable  ri-tainer  to  counsel,  to  j.dvise  and  aid  him 
in  the  trust,  gra<luated  by  the  value  of  the  estate,  and  by  the  char- 
acter of  the  questions  likely  to  come  up  for  solution  ;  but  he  is  not 
entitled  to  a  credit  for  counsel  fees  pai<l  as  comijcnsation  fur  servi- 
ces rendered  in  the  investigation  of  a  claim  due  the  estate,  and  in 
the  preparation  made  for  bringing  suit  on  it,  when  the  suit  was 
not  in  fact  brought,  the  claim  was  lost,  and  he  shows  no  good  rea- 
son whv  he  did  not  follow  the  advice  of  liis  attornev.  Munden  v. 
Bailey,'  63. 

18.  Same. — Wlien  an  administrator  claims,  on  settlement  of  his  ac- 

counts, a  cre<!it  for  atiorney's  fres  paid  for  the  benefit  of  the  es- 
tate, and  objection  is  made  to  the  allowance  of  the  credit,  he  must 
prove  the  services  rendered,  and  their  value,  just  as  the  attorney 
would  be  required  to  prove  them  in  ah  action  against  the  adminis- 
trator; and  if  the  account  consists  of  more  than  one  item,  the  sev- 
eral items  should  be  set  forth  and  pt-oved.     lb.  63. 

19.  Same. — An  executor  or  administrator,  in  good  faith   procuring  the 

ai<l  and  advice  of  counsel  in  the  j>erformance of  his  duties,  and  pay- 
ing a  reasonable  comj)ensation  for  the  services,  is  entitled,  on  set- 
tlement of  his  accounts,  to  a  credit  for  the  sum  so  paid  ;  and  if  he 
is  himself  an  attorney  or  solicitor,  an<l  in  that  capacity  remlers 
necessary  services  for  the  estate,  he  is  entitled  to  comjiensation  for 
such  services — not  the  usual  professional  charges,  but  a  fair  and 
reasonable  allowance  in  view  of  all  the  facts  of  the  particular  case. 
Clark  V.  Knox,  607. 

20.  Same;  objection  or  crception  to  allowance  by  creditor. — Neither  the 

register  nor  the  chancellor  can  take  judicial  notice  of  the  value  of 
professional  services  as  attorney,  rendered  by  an  administrator  in 
proceedings  before  the  Probate'Court  relating  to  the  atfairs  of  the 
estate;  and  if  no  objection  is  made  l)efore  the  register,  and  no  ex- 
ception reserve<l  to  his  action,  in  the  matter  of  an  allowance  to  the 
administrator  for  such  .services,  the  chancellor  has  no  authority  to 
reduce  the  allowance.     lb.  607. 

21.  Same;  in  suit  for  sittlement  and  distribution. — An  atlministrator  is 

entitled,  on  settlement  of  his  accounts  in  equity,  to  an  allowance 
for  reasonable  counsel  fees  for  services  rendered  in  the  suit  insti- 
tuted bv  him  for  a  settlement  and  distribution,  when  the  condition 
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of  the  estate,  and  the  conflicting  trusts  united  in  his  person,  ren- 
dered it  necessary  t«  resort  to  a  court  of  equity.     Ihi  607. 

22.  Same. — Held.,  under  the  facts  shown  by  the  record  in  this  case,  be- 

ing a  bill  filed  by  the  heirs  and  distributees  to  compel  a  settlement 
of  the  administrator's  accounts  and  a  distribution  of  the  estate, 
that  the  administrator  was  properly  allowed  "about  one-half  an 
ordinary  fee  for  ilefending  such  suit. ' '  Moore  v.  Randolph's  A  drnWy 
576. 

23.  Adininistrator  as  testatmentary  trustee;  contract  in  reference  to  trust 

property  for  benefit  of  his  wife,  in  violation  of  trust. — An  adminis- 
trator witih  the  will  annexed,  having  married  one  of  the  testator's 
two  daughters,  and  being  charged  by  the  will  with  the  duty  of  in- 
vesting and  preserving  trust  funds,  the  income  and  profits  of  which 
were  to  be  paid  annually  to  the  two  daughters,  to  the  exclusion  of 
all  right  on  the  part  of  their  respective  iiusbands,  with  remainders  ' 
to  their  children,  and  to  the  next  of  kin  in  default  of  children,  can 
not  enter  into  anj-  valid  contract,  by  which  the  title  to  lands,  mort- 
gaged to  secure  a  debt  due  to  the  trust  esta.te,  can  be  purchased 
and  held  for  the  benefit  of  his  wife,  iii  violation  of  the  terms  of  the 
trust.     Dunham  v.  Milhous,  596. 

24.  Settlement  of  accounts  of  deceased  administrator,  by  personal  repre- 

sentative of  both  estates. — When  an  administrator  has  died  without 
settling  his  accounts  (Code,  §§  2537-40),  and  his  personal  repre- 
sentative becomes  the  administrator  de  bonis  non  of  the  intestate's 
estate,  which  is  declared  insolvent,  the  dual  and  antagonistic  rela- 
tions which  he  sustains  take  away  the  jurisdiction  of  the  Probate 
Court  to  make  a  settlement  with  him  of  the  accounts  of  the  de- 
ceased administrator ;  and  a  settlement  made  by  him  in  that  court, 
being  void  on  its  face  for  want  of  jnri>;diction,  may  be  set  aside  at 
a  subsequent  term.     Buchanan  v.  Thomason,  401. 

25.  Same. — Wtien  an  executor  or  administrator  becomes  also  the  per- 

sonal representative  of  a  deceased  distributee  of  the  estate,  he  can 
hot,  on  account  of  these  antagonistic  relations,  make  a  valid  set- 
tlement of  his  accounts  in  the  Probate  Court ;  and  such  attempted 
settlement  being  void,  although  an  administrator  ad  litem  was  ap- 
pointed to  represent  the  distribtitee's  estate  (Rev.  Code,  §  1998), 
the  parties  interested  in  that  estate  may  afterwards  maintain  a 
bill  in  equity  to  compel  a  settlement  of  the  executor's  accounts. 
Alexander  v.  Alexander,  212. 

26.  Settlement  of  e.tecutor's  accounts   in   Probate  Court;  equitable  relief 

against. — "There  is  nothing  averred  in  the  bill  ih  this  case  which 
takes  it  out  of  the  operation  of  the  rule  declared  in  Otis  v.  Dargan 
(53  Ala.  178),  Waring  v.  Lewis  {lb.  615),  Hutton  v.  Williams  (60 
Ala.  137),  and  Gamble  v.  Jordan  (54  Ala.  432).  The  Probate  Court 
was  not  without  juri.sdiction  to  make  the  settlement,  and  the  bill 
fails  to  show  the  omission  of  any  steps  necessary  to  put  that  ju- 
risdiction into  exercise."     Alexander  v.  Alexander,  3.57. 

27.  Probate  decree  on  final  settlement  of  administrator's   accounts;  con- 

clusiveness of. — A  decree  rendered  by  the  Proljate  Court,  on  the  fi- 
nal settlement  of  an  administrator's  accounts,  is  as  valid  and  con- 
clusive as  a  decree  in  equity  under  a  bill  for  an  account,  except  so 
far  as  t!ie  statute  (Code,  '§§  3837-39)  authorizes  a  court  of  equity  to 
correct  errors  of  law  or  of  fact.     Hatcher  r.  Dillard's  Adm'rs,  343. 

28.  Appointment  of  guardian  ad  litem  for  minor  distributee. — On  the  fi- 

nal settlement  of  an  administrator's  accounts,  there  is  no  ne<;essity 
for  appointing  a  guardian  ad  litem  ior  a  minor  distributee,  when 
his  regular  guardian  is  present  and  representing  him.     lb.  343. 

29.  Privity  between  administrator  in  chief  and   his  succe^-ior;  hou-  far 

acts  and  admisssons  of  former  are  conclusive  on  the  latter. — There  is 
no  technical  privity  between  an  administrator  in  chief  and  a  sue- 
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ceedinjj;  administrator  df  honix  non,  and  the  acts  or  admissions  of 
the  former,  and  jndj;ments  ajjainst  him,  are  neither  c.onchisive  nor 
admissible  ajrainst  the  latter;  yet  an  administrator  df  houi^i  non  is 
honnd  and  eonrlnded  by  the  ri^htfnl  administratif>n  of  his  prede- 
cessor— by  all  acts  done  within  the  line  of  his  duty  and  anthority, 
which  are  not  tainted  with  frand  ;  not  only  by  all  comjileted  acts 
of  a<lministration,  but  hv  all  matters  of  evidence  that  wonld  atfect 
cre<litors,  legatees  and  distribntees.    }fartln  r.  Kllerhc\  Athn'r,  .iJf',. 

30.  Judgment  <ig<i'nint  (nbntnixtrdtor  in   rhiff;  (i'hiiinsifiil!ti/  ii'i<iinMt   xur- 

ceedhui  (tdininixtrnlnr. — A  decree  in  chancery  a;;ainst  the  )>ers()nal 
represei'.tative  of  a  deceased  a<hninistrator,  and  the  snrety  <jn  the 
official  V)ond  of  such  deceased  administialor,  to  ci-injul  a  settle- 
ment of  his  administration,  having  been  paid  by  the  snrety,  is  a<l- 
missible  evidence  in  his  favor,  in  a  subse«)nent  action  against  the 
administrator  (/f /)or//ft  MOH  to  recover  the  money  so  pai<I,  for  the 
pnrpose  of  showing  his  liah)ility,  and  also  his  relation  to  his  de- 
ceased principal ;  althongh  the  amonnt  was  tixe<l  by  consent,  nn- 
der  a  reference  to  the  register.     lb.  32t'>. 

31.  Adininixirdiion  bond;  lidhillti/  of  xurrlij,  on  denlh  of  princijml  iritk- 

oiit  gt'ltlcnioit. — On  the  death  of  an  administrator,  not  having  made 
a  final  settlement  of  the  trnst,  the  liability  of  the  surety  on  his  otli- 
cial  bond  is  not  contingent,  or  conditional — dependent  on  a  ju- 
dicialascertainment  of  the  state  of  his  accounts;  nor  would  the 
surety  be  bound  by  any  judicial  procee<ling  to  compel  a  settle- 
ment of  the  accounts  of  his  deceased  i)rincipal,  except  by  a  bill  in 
etjuity  to  which  he  was  made  a  j)arly.     III.  32(',. 

32.  Dotnestic  and  forciffti  (ulininix'ratorx. — Administration  having  been 

granted  here  on  the  estate  of  a  married  woman  who  died  in  New 
York,  where  siie  resided  with  her  hus])and,  such  administrator  is 
entitled  to  collect  all  the  personal  assets,  and  the  rents  of  real  es- 
tate, and  holds  them  for  the  "payment  of  debts  and  expenses  of  ad- 
ministration, and  for  purposes  of  ulterior  administration  ;  and  the 
testamentary  trustee  of  her  estate  must  account  and  settle  with 
him,  although  her  surviving  husban<l  has  also  taken  out  letters  of 
administration  in  New  York.     (irindmU  v.  I'titton,  *'>~i'>. 

EXEMPTION'S. 

1.  Exemption  of  permnal  properti/f  for  benefit  of  deredrtit'x   irldoir  or 

c/u7(/.— Under  the  act  api)r.)ved  April  23d,  1S73  (Se.ss.  1S72-3,  p. 
64),  construing  the  3d  and  the  13th  sections  together,  "  personal 
property  to  the  value  of  one  thousand  dollars,"  belonging  to  a  de- 
cedent's estate,  when  there  is  no  surviving  widow,  is  only  exempt 
from  administration  in  favor  of  a  >H/«or  child.  IIenderson'i>  Adm'r 
r.  Tucker,  JSl. 

2.  Sdrne;  waiver  of. — Wlien  there  is  a  wi<low  or  minor  child  entitled  to 

claim  such  exemption,  "  no  active  duty  is  cast  on  t!ie  administra- 
tor, which  re(iuires  him  to  take  the  initiative  in  setting  apart  such 
exempt  personal  property,"  though  he  must  permit  the  selection  to 
be  made  by  the  wiilow,  the  guardian  of  the  chiM.  or  commissioners 
appointed  by  the  probate  judge  ;  and  if  no  selection  is  made,  or  claim 
preferred,  by  any  jierson  authori7,e<l  to  make  it.  until  after  tlie  ad- 
ministrator has  obtaiiuMl  an  orderto  sell  the  i>r«>perty.  and  has  sold 
it  for  the  purpose  of  administration,  "  the  claim  of  exemption  must 
be  regarded  as  waived.     lb.  381. 

3.  Sale  of  ccemvt  property  l>ii  a<lm>ni.'<trator.—\  sale  of  property  which 

is  exempt  troin  administration,  bv  the  ailministrator  in  chief,  is  a 
tort  for  which  he  is  personally  liable,  but  does  not  create  any 
liabilitv  on  the  a.ssets  in  the  hands  of  the  succeeding  administrator, 
in  favoV  of  the  distributees;   '"  imless,  perhaps,  it  were  shown  that 
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he  had  accounted  to  the  administrator  de  bonis  non  for  such 
moneys."     Clark  v.  Knox,  607. 

4.  Homestead  exemption;  by  what  laiv  determined;  extent  and  value  in 

1860. — The  right  to  a  homestead  exemption,  and  its  quantity  and 
extent,  as  against  creditors,  are  to  be  determined  by  the  law  which 
was  of  force  when  their  debts  wt-re  created ;  and  where  the  debt 
was  created  in  1860,  the  value  of  the  homestead  then  allowed  be- 
ing $500,  a  homestead  can  not  be  claimed  under  the  law  of  1867, 
which  allowed  $1,700.     Peevey  v.  Cabaniss,  253. 

5.  Same;  allotment  by  commissioners;  notice  to  creditor. — An  allotment 

of  a  homestead  by  commissioners  under  the  act  of  1867  (Rev.  Code, 
§  2884),  allowing  a  retroactive  operation  to  the  law  as  against  an 
execution  creditor  whose  debt  was  contracted  in  1860,  is  not  bind- 
ing on  the  creditor,  when  no  notice  of  the  proceeding  was  given  to 
him,  and  he  is  not  estopped  from  afterwards  assailing  its  validity. 
lb.  253. 

6.  Alienation  of  homestead. — It  is  no  objection  to  the  validity  of  a  con- 

veyance of  land,  executed  by  husband  and  wife,  that  it  is  not 
properly  authenticated  as  an  alienation  of  the  ho"mestead  (Code,  § 
2822),  when  it  does  not  appear  that  the  land  was  at  the  time  occu- 
pied by  them  as  a  homestead.     Hudson  v.  Kelly,  393. 

7.  Same,  under  constitutional  provisions  ;  certificate  of  wife's  signature 

and  assent. — Under  the  provisions  of  the  constitution  of  1868,  as 
under  the  present,  an  alienation  of  his  homestead  by  a  married 
man,  ''without  the  voluntary  signature  and  assent  of  his  wife," 
was  void  and  inoperative — would  not  support  ejectment  against 
the  husband,  nor  operate  ajfainst  a  subsequent  conveyance  by  the 
husband  and  wife ;  but,  prior  to  the  enactment  of  the  statue  ap- 
proved April  23,  1873,  no  form  being  prescribed  by  which  the  vol- 
untarj'  signature  and  assent  of  the  wife  should  be  manifested,  it 
was  held  sufficient  for  her  to  join  with  her  husband  in  the  execu- 
tion of  the  conveyance,  and  to  acknowledge  it  in  the  form  pre- 
scribed by  law  for  other  convej^ances  by  husband  and  wife.  Scott 
v-  Simons,  352. 
S-  Same,  under  act  of  April  23,  1873. — By  the  statute  approved  April 
23,  1873  (Sess.  Acts  1872-3,  p.  65),  it" was  provided,  that  her  vol- 
untary signature  and  assent  "  must  be  shown  by  the  examination 
of  the  wife,  separate  and  apart  from  her  husband,  touching  the 
same,"  before  some  one  of  certain  designated  officers ;  and  the 
officer  was  required  to  certify  in  writing,  indorsed  on  the  convey- 
ance, that  she  was  known  to  him,  or  was  made  known  to  him,  to 
be  the  wife  of  the  grantor;  and  that  she  was  examined  by  him, 
separate  and  apart  from  her  husband,  touching  her  signature  to 
the  conveyance ;  and  that  she  acknowledged,  on  such  examina- 
tion, that  she  signed  the  conveyance  "of  her  own  free  will  and 
accord,  and  without  fear,  constraint,  or  persuasion  of  her  hus- 
band." The  form  thus  prescribed  "  must  be  regarded  as  a  nega- 
tive upon  all  other  modes  of  alienation,"  and  must  be  strictly  pur- 
sued, though  a  literal  compliance  may  not  be  necessary.  lb.  352. 
9.  Same. — The  word  voluntarily ,  when  used  alone  in  a  certificate  of 
aknowledgment,  is  not  the  equivalent  of  "  her  own  free  will  and 
accord,  and  without  fear ,  constraint,  or  persuasion  of  her  husband;" 
and  a  certificate  using  that  word,  without  more,  is  not  a  substantial 
compliance  with  the  statute,  nor  can  its  deficiencies  be  supplied  by 
the  parol  testimony  of  the  officer  who  made  it.  lb.  352. 
10.  Homestead  exemption;  contest  of  claim;  when  and  how  made. — When 
an  affidavit  is  duly  and  regularly  filed  by  a  judgment  debtor, 
claiming  a  homestead  exemption  in  lands  on  which  an  execution 
has  been  levied,  the  plaintiff  in  execution,  desiring  to  contest  the 
claim,  must  file  his  affidavit  of  contest  within  ten  days  after  notice 
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that  the  claim  has  V)een  filed  (Code,  §  2834),  or  the  right  to  contest 
it  is  waived  and  lost.     Block  v.  George,  409. 

FIXTURES. 

1.  Improvements  erected  by  trespofsrr  on  land. — The  maxim  of  the  com- 

mon law,  that  everything  affixed  to  lands  becomes  a  part  of  the 
freehold,  was  always  subject  to  exceptions  ;  and  these  exceptions 
have  multiplied  with  the  increasing  value  and  importance  of  per- 
sonal property,  and  the  varied  necessities  and  exigencies  of  sm-iety  ; 
yet,  it  is  generally  true  that,  when  there  is  a  tortious  entrv  uixjn 
lands,  and  the  tortfeasor  makes  improvements,  annexed  to  the  soil, 
for  the  better  use  and  enjoyment  of  the  lands,  sui-h  improvements 
become  a  part  of  the  realty,  and  the  owner  of  the  lands  is  under 
no  obligation,  legal  or  equitable,  to  make  compensation  for  them, 
or  to  sufTer  them  to  be  dissevered  and  removed.  Jones  r.  X.  0.  <i: 
S.  Railroad  Co.,  227. 

2.  Same;  measure  of  compensation  for  lands  taken  by  railroad. — This 

principle,  as  to  improvements  erected  by  a  trespasser,  can  not 
justly  be  applied  as  between  the  parties  to  this  nnceeding;  the 
railroad  company  having  entered  on  defendant's  lands,  and  con- 
structed its  road  through  them,  without  his  consent,  and  without  a 
resort  to  statutory  proceedings  to  condenm  the  right  of  way;  and 
the  defendant  having  allowed  ten  years  to  elap.<-e  without  institut- 
ing proceedings  to  obtain  compensation.     lb.  227. 

FRAUD. 

1.  In  procuring  execution  of  deed  or  mortgage. — If  the  grantor's  signa- 

ture to  the  instrument,  he  being  illiterate  and  unable  to  read,  was 
procured  by  misrepresentations  as  to  its  contents,  or  other  fraudu- 
lent means  on  the  part  of  the  grantee,  this  is  fraud  in  the  execution 
of  the  instrument,  and  is  available  at  law  to  defeat  an  action  of 
detinue,  or  the  correspndingstatutorya<-tion  founded  on  the  instru- 
ment.    Foster  r.  Johnson,  24iJ ;  Davis  v.  Snider,  315. 

2.  Equitable  relij  against ;  in  setting  aside  secret  conveyance  in  fraud 

of  marital  rights.     Kelly  r.  McGrath,  75. 

FRAUDS,  STATUTE  OF. 

1.  How  taken  advantage  o/.,— Generally,  the  statiite  of  frauds  must  be 

set  up  as  a  defense  by  plea  or  answer;  but,  where  the  l)ill,  seek- 
ing the  specific  performance  of  a  cnntmct  for  the  sale  of  lands, 
affirmatively  shows  that  the  contract  is  obnoxious  to  the  statute, 
a  demurrer  is  the  more  appropriate  mode  of  taking  advantage  of 
it.     Phillips  r.  Adams,  S73. 

2.  Contract  for  sale  of  lands. — A   contract  for  the  sale  of  lands  is  void 

under  the  statute  of  frauds  (Code,  §  2121),  when  the  only  writing 
executed  is  a  lx)nd  for  title  which  doe^  not  show  the  consideration 
or  price,  and  no  part  of  the  purchase-money  is  paid,  though  the 
purchaser  is  placed  in  possession  ;  and  a  cotirt  of  e<iuity  will  not 
enforce  such  contract  at  the  suit  of  the  vendor,  if  tlie  defense  of 
the  statute  is  interposed.     lb.  S7S. 

FRAUDULENT  CONVEYANCES. 

1,  Voluntary  conveyance. — When  the  husband  Vmys  lands,  taking  the 

title  in  the  name  of  his  wife,  but  paying  the  purchase-money  with 
his  own  funds,  the  conveyance  is  fraudulent  and  void  as  against 
his  existing  creditors.     Peevey  v.  Cnhnniss,  25S. 

2.  Conveyance   in  fraud  of   marital  rights  ;    etjuitable  relief  against. 

Kelly  V.  McGrath,  75.     (See  Chancery,  17-19.; 
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GAMING.     See  Crimixal  Law,  6-8. 
GARNISHMENT. 

1.  Levij  of  attachment  by  service  of. — The  levy  of  an  attachment  by  the 

service  of  a  garnishment  on  a  person  supposed  to  be  indebted  to 
the  defendant,  is  sufficient  to  sustain  an  action  on  the  bond^  al- 
though the  garnishee  is  discharged  on  his  answer  denying  any  in- 
debtedness, and  a  judgment  against  the  defendant  is  thereby  de- 
feated.    Flournoy  &  Epping  v.  Lyon  &  Co.,  308. 

2.  Conflicting  liens  of  garnishments  and  mortgagees  seeking  foreclosure. 

Mone3'S  accruing  to  the  railroad  company  from  its  earnings,  and 
in  the  hands  of  an  express  company  as  its  bailee,  are  subject  to 
garnishment  at  the  suit  of  its  judgment  creditors  ;  and  such  gar- 
nishments being  served  prior  to  the  filing  of  a  bill  by  the  trustees 
to  foreclose  the  mortgage,  their  lien  must  prevail  over  any  claim 
asserted  by  the  trustees.     Johnston  &  Stewart  i\  Riddle,  2 lb,. 

GRAND  JURY.     See  Criminal  Law,  20. 

GUARDIAN  AND  AVARD.     See  Chancery,  35. 

HOMESTEAD.     See  Exemption's.' 

HUSBAND  AND  WIFE.        - 

1.  Payment  hy'hnshand,   of  debts  against  wife's  statutory  estate.. — As 

trustee  of  the  wife's  sti^tutory  estate,  the  husband  has  authority, 
and  it  is  his  duty,  to  pay  debts  and  liabilities  resting  on  it ;  and 
whether  he  applies  the  rents  and  income  only,  or  the  corpus  of  the 
property,  to  the  payment  of  such  debts,  her  assent  and  concur- 
rence are  not  necessary  to  the  validity  of  the  payment;  nor  does 
hef  dissent,  however  openly  and  frequentlj'  expressed,  lessen  his 
authoritv  and  dutv,  or  invalidate  the  pavment  Gayle's  Adm'r  v. 
Marshall,  522. 

2.  Liability  of  wife's  statutory  estate  for  necessaries. — A  debt  contracted 

by  the  wife,  for  articles  of  comfort  and  support  of  the  household, 
suitable  ta  the  degree  and  condition  in  life  of  the  family,  and  ap- 
plied to  their  uses,  is  not  necessarily  a  charge  on  her  statutory 
estate  (Code,  §  2711) ;  it  must  be  further  shown  that  the  goods  were 
furnished  under  such  circumstances  as  would  create  a  liability 
against  the  husband  at  common  law.     lb.  522. 

3.  Same. — If  the  goo;ls  were  purchased  by  the  wife,  without  the  as- 

sent or  knowledge  of  the  husband,  and  the  credit  was  given  ex- 
clusively to  the  wife,  her  statutory  estate  would  not  be  liable, 
since  the  husband  would  not  be  liable  at  common  law ;  but  his 
known  insolvency,  and  the  fact  that  the  goods  were  charged  on  the 
merchant's  V>ooks  to  the  wife,  do  not  exclude  the  husband's  com- 
mou-law  liability,  nor  exonerate  the  wife's  statutory  estate,  when 
the  facts  show,  as  here,  that  the  parties  clearly  intended  to  make 
such  a  contract  as  the  law  declares  to  be  a  charge  against  the  stat- 
utory est  ite.     lb.  522. 

4.  Gift  to  wife,  and  property  accruing  during  marriage. — At  common 

law,  a  gift  or  advancement  to  a  daughter  on  her  marriage,  not 
limited  to  her  so!e  and  separate  use,  Avas  a  gift  to  the  husband ; 
and  personal  property  accruing  to  her  by  operation  of  law  during 
marriage,  as  her  distributive  share  of  her  father's  estate,  when  re- 
duced to  possession  by  her  or  her  husband,  vested  absolutely  in 
the  husband.     Eoans,.Fife,  Porter  <&  Co.  i\  Covington,  440. 

5.  Earnings  of  wife ;  gift  by  husband  to  fter.-r-At  comnaon  law,  the 

earnings  of  the  wife  were  the  property  of  the  husband,  as  abso- 
lutely as  the  fruits  of  his  own  industry  and  economy ;  and  while 
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he  niiyht  give  them  to  liis  wife,  creiitiii;.'  in  her  an  equitahleeHtate, 
such  gift  would  not  be  vah<l  asagaiimt  hisexistiiigerefhtors  ;  nop  can 
sudi  gift,  created  by  mere  verbal  declarations,  be  established  in 
equity  against  his  subsequent  creditor.-,  when  it  appi-ars  that  the 
husband  retained  and  useti  the  money  in  ids  business,  giving  the 
wile  no  receipt,  or  wri.ten  evidence  of  indebtedness,  withciiit  ob- 
jection on  her  part,  and  without  the  assertion  of  any  claim  by  her 
until  after  the  lapse  of  fourteen  or  fifteen  years,  when  the  claims 
of  creditors  had  accrued,  and  the  husband  had  become  embar- 
rassed with  debt,  if  not  in  fact  insolvent.     1 U.  4^0. 

6.  Hiinhand's  rights  in  and  to  aijYx  inopirty. — At  common  law,  mar- 

riage operated  us  a  gift  to  the  husltand  of  ail  the  wife's  personal 
property  in  possession,  and  of  all  her  vhonex  in  arlion  which  he 
might  reduce  to  pos.'^es.-ion  during  coverture;  and  he  also  In-came 
entitled  to  her  personal  earnings,  as  they  accrued.  Cohoian  r. 
Monroe,  Smaltz  tv  Co.,  27.1. 

7.  Same,  ag  affected  by  removal  t4j  thin  Stutf. — The  mere  removal  of  hus- 

band and  wife  to  this  State,  bringing  with  them  money,  (jr  other 
personal  property,,  to  which  the  luisliaiKls  11  arital  riglits  liad  at- 
tached by  the  law  of  their  former  d(  n>icile,  does  not  <haiige  the 
Stat  UK  or  ownership  of  such  property,  nor  bring  it  within  the  prin- 
ciple laid  down  in  the  case  ol  CastU-mati  v.  ,Je[l'ri<:i,  CO  Ala.  380. 
lb.  271. 

8.  Rinunciation  of  marital  ri^lits  by  hiosbund.-^li  the  husband  renounces 

his  marital  rights  in  and  to  the  wife's  [)ropiTty,  "  the  legal  elfect  of 
such  renunciation  would,  at  most,  ojierate  only  to  cn-ate  in  such 
property  a  separate  estate  in  favor  of  the  wife,  which  would  i>artake 
of  the  nature  of  a  mere  gift  by  him  to  her,"  and  woul<i  be  iin  equi- 
table estate,  as  distinguished  from  a  separate  estate  held  un<Ier  con- 
stitutional and  statutory  provisions.     lb.  J71. 

9.  Efjnitdble  estate  of  irife;   how  charyed.—X  married  woman  may  alien 

or  charge  her  equitable  estate  a>  if  she  were  ixjiuune  solr,  and  may 
mortgage  it  as  security  for  her  own  or  her  husband's  dei)t,  not 
being  restrained  by  the  instrument  creating  it.     ///.  .i71. 

10.  Mortgage  of  irife^s  lands,  by  husband  and  iriff. — A  mortgage  executed 

l)y  husband  and  wife,  c<inveying  lands  belongiiii;  to  the  wife's  stat- 
utory estate,  is  an  ab.solute  i.uUi'y,  l»oth  at  law  in  etiuity.  Ash- 
ford  r.  Watfcins,  L5G. 

11.  Conreyance  or   mortgage  of  wife's  statuti.ry   property   for  Imsband's 

debts. — A  mor:gage  or  absolute  conveyance  by  husband  and  wife, 
of  lands  beionixing  to  the  wife's  statuti  ry  estate,  as  s«'<  urity  for  the 
husband's  debts,  or  in  pavment  of  hisdel);s,  is  a  mdUtv.  Simms  r. 
Kelly,  429. 

12.  A ide-n apt i id  deed  conveying  to  wife  life-i stalv  in  lawls.   with  nrirsinn 

to  husband. — Tender  an  ante-nuptial  dee<i.  by  which  the  grantor 
conveys  to  his  intended  wife  a  life-estate  in  hin<is,  with  reversion 
to  himself,  without  any  words  excluding  his  marital  rights,  the 
wife's  interest  becomes,  on  her  marriage,  a  statutory  separate  es- 
tate;  and  although  the  husband  is  entitled,  as  her  trusn-e.  to  re- 
ceive the  rents  and  profits  without  liability  to  account,  the  life-es- 
tate is  not  his  property.     n>.4-"i. 

13.  Eguitahle  tstate  of  wife;   by   what   words   created. — A  conveyanee  i>f 

property  to  a  marriecl  woman,  "  to  havean<l  to  hold  as  her  separate 
property  and  estate,  free  from  the  debts  ar.'i  liabilities  of  her  hus- 
band, to  her  and  her  assigns  forever,"  though  these  words  ateusetl 
only  in  the  habendum  clause  of  the  deed,  creates  in  her  an  equitable 
estate,  as  distinguished  from  one  which  is  statutory.  Turner  v. 
Kelly,  85. 

14.  Same)  how  charged. — As  to  the  equitable  estate- <if  a  married  woman. 

the  settled  doctrine  of  this  court  is,  that  a  comt  of  equity  will  re- 
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gard  her  as  a  femme  sole,  capable  of  binding  it  by  her  contracts  as 
fully  as  if  she  were  sui  juris,  unless  limited  and  restrained,  either 
expressly  or  bv  necessary  implication,  by  the  instrument  creating 
the  estate ;  and  this  without  regard  to  the  form  of  contract,  the  con- 
sideration which  entered  into  it,  or  her  relation  to  the  debt  as  prin- 
pal  or  surety.     lb.  85. 

15.  Same;  same. — In  charging  her  equitable  estate  with  her  contracts, 

the  court  does  not  proceed  on  the  theory  that  they  are  valid  and 
operative  as  appointments,  but  on  the  broader  ground  of  her  full 
capacity  to  contract,  and  her  presumed  intention  to  charge  by  her 
engagements  the  estate  which  she  has  the  capacity  to  charge ;  and 
this  presumption  must  prevail  where,  as  here,  she  joined  with  her 
husband  in  executing  a  promissory'  note  given  for  the  purchase- 
money  of  a  tract  of  land,  although  the  land  was  conveyed  to  her  as 
a  part  of  her  statutory  estate,  and  a  mortgage  on  it  was  given  to 
secure  the  payment  of  the  note.     lb.  85. 

16.  Statutory  provisions  as  to  estates  of  married  women. — With  the  ex- 

ception of  some  adjudications  which  have  been  either  expressly 
■  overruled,  or  have  ceased  to  be  regarded  as  authoritative,  the  uni- 
form course  of  decision  has  been,  that  our  statutes  relate  to  and  pro- 
\dde  for  estates  of  married  women  which  are  made  separate  by 
operation  of  law — estates  created  by  descent,  gift,  or  in  some  other 
manner,  without  words  which  would  have  created  a  separate  es- 
tate before  our  statutes  on  the  suBject;  and  not  to  estates  which, 
independent  of  legislation,  would  have  been  separate  by  operation 
of  the  instrument  or  contract  creating  them."     lb.  85. 

17.  Conversion  of  statutory  into  equitable  estate. — There  is  no  provision  in 

the  statutes  creating  and  regulating  the  separate  estates  of  married 
women,  nor  is  there  anything  in  the  policy  of  those  statutes,  which 
prevents  the  husband  from  renouncing  and  repudiating  the  rights 
thereby  secured  to  him,  as  he  might  renounce  his  marital  rights  at 
common  law,  and  consenting  to  a  conver.sion  of  the  statutory  into 
an  equitable  estate  in  the  wife.  "  The  dictum  in  Coleman  v.  Smith 
(55  Ala.  377),  that  a  statutory  can  not  be  converted  into  an  equi- 
table estate,  must  not  be  regarded  as  authoritative,  save  so  far  as  it 
may  be  applicable  to  contracts  between  husband  and  wife  for  an 
exchange  of  property,  or  by  which  the  husband  acquires,  or  seeks 
to  acquire,  an  interest  in  the  statutory  estate  of  the  wife."  (Stone, 
J.,  dissenting.)     lb.  85. 

18.  Assignment  of  promissory  note,  by  husband  and  wife. — A  written  as- 

signment of  a  promissory  note  payable  to  a  married  woman,  signed 
by  her  and  her  husband,  and  attested  by  two  witnesses,  conveys 
her  property  in  the  note  (Code,  §  2707),  but  does  not  impose  any 
personal  liability  on  her.     Walker  v.  Struve,  167. 

19.  Private  statutes  relieving  .married  women  of  disabilities  of  coverture. 

From  the  earliest  history  of  legislation  in  Alabama,  it  was  a  com- 
mon practice  to  relieve  partioilar  married  women  by  name,  by 
special,  private  statute,  of  the  disabilities  of  coverture,  either  gen- 
erally, or  to  a  limited  extent;  such  enactments  resting  on  the  pre- 
rogative rather  than  the  legislative  power  of  the  General  Assembly 
— that  is,  its  power  as  parens  patrix  over  the  person  or  property 
of  citizens  resting  under  legal  disabilities ;  and  these  statutes  have 
always  been  construed,  like  the  general  "  married  women's  laws," 
to  modify  or  remove  the  disabilities  of  coverture  only  to  the  extent 
declared  or  expressed  in  them.     Ashford  v.  Watkins,  156. 

20.  Removal  of  disabilities  of  coverture  by  decree  of  chancellor. — Under 

the  statute  approved  February  10th,  1875,  amending  the  former 
statute  approved  April  15th,  1873  (Sess.  Acts,  1874--5,  pp.  194-5; 
Code,  §  2731),  jurisdiction  is  conferred  upon  the  several  chancellors 
to  be  exercised  either  in  term  time  or  in  vacation,  "to  relieve  mar' 
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ried  women  of  the  disabilities  of  coverture  as  to  their  8tatut<^>ry  and 
otlier  separate  estates,  so  far  as  to  invest  them  with  the  ri^ht  to 
buy,  sell,  hold,  convey  and  mortgage  real  and  personal  property, 
and  to  sue  and  be  sued  as  feiumes  sole;"  but  this  statute  dcx's  not 
confer  tlie  general  prerogative  power  formerly  exercise*!  by  the 
General  Assembly,  but  only  a  special  jxjwer,  bounded  and  limited 
by  the  terms  of  the  grant,  and  which  nmst  be  exercised  in  its  en- 
tirety ;  and  while  proceedings  under  the  stiitute,  when  the  jurisdic- 
tion has  attached,  may  be  liberally  construed,  the  jurisdiirtion  can 
not  be  extended  by  construction.     lb.  L^<>. 

21.  Same. — A  decree  rendered  by  the  chancellor,  on  tlie  petition  of  a 

married  woman,  adjudging  and  decreeing  "  that  she  be  and  is 
hereby  declared  to  be  a  femrne  sole  only  so  far  as  to  invest  her  with 
the  right  to  mortgage  her  said  house  and  lots  in  order  to  obtain  an 
addition  to  her  stock  of  goods  and  merchandise,"  is  not  authorized 
by  the  said  statute,  and  is  a  nullity.     Ih.  l.'>6. 

22.  Statutory  and  equitable  estates  of  married  uovuii. — The  several  stat- 

utory provisions  in  reference  to  the  estates  of  married  women  apply 
only  to  estates  held  under  the  statutes,  and  not  to  e(]uitable  separate 
estates  held  under  wills  or  deeds.     Grimball  v.  J'atton,  62(1. 

23.  Husband's  rights  in  tvife's  equitable  estate. — Where  lands  are  vested 

in  a  trustee,  for  the  sole  and  separate  use  of  a  married  woman,  to 
the  exclusion  of  the  marital  rights  of  her  husV)and,  he  can  not  be- 
come tenant  by  the  curtesy,  wlien  there  is  no  issue  of  the  marriage  ; 
and  his  marital  rights  not  having  attached  during  tlie  coverture, 
they. can  not  attach  after  the  death  of  the  wife.     lb.  620. 

24.  Exchange  of  lands  belonging  to  statutory  estates  of  married  women; 

specific  performance  of  contract  for. — On  bill  filed  for  the  specific 
execution  of  a  contract  between  two  marrie<l  women,  with  the  as- 
sent and  concurrence  of  their  respective  husbands  as  parlies,  for  an 
exchange  of  lands  belonging  to  their  respective  statutory  estates, 
possession  having  been  delivered  and  taken  under  the  contract ;  the 
court  declares,  "  We  do  not  and  will  not  undertake  to  decide  what 
would  be  our  ruling,  if  the  bill  showed  that  nothing  remained  to  be 
done  but  to  execute  reciprocal  conveyances."  Hut,  if  the  contract 
expressly  stipulates  that  the  defendants,  in  addition  to  conveying 
the  tract  of  lan(l  owned  by  tlie  wife,  "shall,  by  proper  instrument 
'  in  writing,  secure  said  E.  and  wife  [complainants]  again  t  all  loss 
by  reason  of"  an  apprehended  defect  in  the  title,  "  liy  lien  on  the 
land  conveyed  by  them  "  on  the  exch:inge  ;  and  the  bill  shows  that 
the  tenderof  a  deed,  signed  by  the  coini)lainants,  was  accompanied 
with  the  tenderof  a  mortga,'e  on  tlie  lands,  to  be  signed  by  the  de- 
fendants pursuant  to  this  stipulation,  the  wife  having  no  power  to 
execute  such  m  )rtgage,  the  c  unplainaiits  <lo  not  make  out  a  case 
for  specific  perform  mce.     Ridb'i  i(-  Wife  v.  Enni.<<  ct-  Wife,  4''-^. 

INDICTMENT.     See  Ckimixal  Law,  6,  7,  21-2. 

INFANTS. 

1.  Infant  defendants;  appointment  of  guardian  ad  litem,  and  defense  by 

him.—Xn  infant  defendant  to  a  bill  in  eijuity  must  Iw  repn-.smted 
by  a  guardian  ad  litem,  appointed  by  the  court ;  and  it  is  the<luty  of 
such  guardian  to  make  proper  defense  of  the  rights  an<l  interests 
of  the  infant ;  but  the  complainant  must  j)rove,  by  indein-ndent 
evidence,  every  material  fact  on  which  his  ca.se  depemls,  without 
regard  to  the  character  or  sufficiency  of  the  <lefen.se  interiM»8e<l  by 
the  guardian  ad  litem.     Ashford  v.  Patton  479. 

2.  Same;  decree  rendered  on  admissions  of  guardian;  reversible  error,  and 

error  apparent  which  u-ill  support  bill  of  reriew. — A  decree  against 
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an  infant  defendant  would  be  reversed  on  error  or  appeal,  if  the 
record  affirmatively  showed  that  it  was  rendered  without  any  other 
evidence  than  the  admissions  of  the  guardian  ad  litem,  whether 
contained  in  his  answer,  or  made  for  the  purposes  of  a  hearing ;  and 
if  this  were  shown  by  the  decree  itself,  it  would  probably  be  error 
apparent,  for  which  a  bill  of  review  would  lie ;  but  a  recital  in  the 
decree,  that  the  cause  was  submitted  "'on  bill,  answers,  decree  pro 
confesso,  exhibits,  and  original  bonds,"  does  not  show  that  the  an- 
swer of  the  guardian  ad  litem  was  submitted  or  received  as  eW- 
dence.     lb.  4~^- 

3.  Appointment  of  guardian  ad  litem  for  minor  distributee. — On  the  final 

settlement  of  an  administrator's  accounts,  there  is  no  necessity  for 
appointing  a  guardian  ad  litem  for  a  minor  distributee,  when  his 
regular  guardian  is  present  and  representing  him.  Hatcher  v.  Dil- 
lard's Admr's,  34S. 

4.  Contracts  of  infants. — An  agreement  to  accept  part  of  a  debt  or  de- 

mand, in  full  satisfaction  of  it,  is  without  consideration,  and  is  not 
binding  on  an  infant.     Hollovay  v.  Talbot,  3S9. 

5.  Special  statutes  authorizing  sale  of  infants'  property. — The  authority 

of  the  General  AssemVjly  to  enact  a  special  statute,  authorizing  the 
sale  of  p)roperty  beloning  to  minors,  for  their  benefit,  may  now  be 
considered  so  firmly  settled  as  to  constitute  a  rule  of  property,  and 
can  not  now  be  questioned ;  but,  as  to  the  validity  of  such  laws 
under  the  constitutional  provision  prohibiting  the  enactment  of 
special  laws  "  in  cases  which  are  or  can  be  provided  tor  bj-  a  gen- 
eral law,  or  where  the  relief  sought  can  be  given  by  anj-  court" 
(Art.  IV,  §  23),  quaere.  Munford  v.  Pearce,  452. 
See,  also  Chancery,  37. 
INSOLVENT  ESTATES. 

1.  Claims  against. — "When  a  claim  against  an  insolvent  estate  is  duly 

filed  within  the  time  allowed  by  law,  and  no  objection  to  its  valid- 
ity or  jtistness  is  filed  within  twelve  months  after  the  declaration 
of  insolvency  (Code,  §  2568),  the  allowance  of  the  claim  is  riiatter 
of  right  secured  by  statute  to  the  creditor.     Clark  v.  Knox,  607. 

2.  Contest  of  claim  against  insolvent  estate;  hov)  tried. — When  objection 

is  made  to  the  allowance  of  a  claim  filed  against  an  insolvent  es- 
tate, and  an  issue  is  thereupon  made  up  between  the  claimant  and 
the  administrator,  as  required  by  the  statute  (Code,  §  2575),  either 
party  may  demand  a  trial  by  jurj-,  and  it  is  error  to  refuse  it  when 
demanded ;  but,  if  a  jury  is  not  demanded  by  either,  it  is  the  duty 
of  the  judge  to  hear  the  e\'idence  and  decide  the  issue ;  in  which 
case,  the  court  acts  as  a  court  of  law,  and  is  governed  by  the  rules 
which  prevail  in  a  court  of  law.  Nooe's  Executor  v.  Garner's 
Adm'r,  US. 

3.  Same;  revision  on  ap]>eal. — In  such  case,  on  appeal  to  the  Circuit 

Court,  the  trial  is  not  de  novo,  but  on  a  certified  transcript  of  the 
proceedings  in  the  Probate  Court,  as  on  appeals  to  this  court; 
and  that  court  should  not  reverse  the  findings  of  the  probate  judge, 
unless  it  is  so  manifestly  against  the  evidence  that  a  judge  at  nisi 
jyrius  would  set  aside  a  verdict  rendered  on  the  same  evidence.  lb. 
443. 
INSURANCE. 

1.  Right  to  money  paid  on  loss,  as  between  person  insuring  and  mort- 
gagee.— When  a  person  effects  an  insurance  on  a  house  in  which 
he  has  an  insurable  interest,  pays  the  premium,  and  receives  the 
>  money  paid  on  a  loss,  a  mortgagee  of  the  property,  showing  no  in- 
terest in  the  policy  by  assignment  or  otherwise,  can  not  assert  any 
claim  to  the  money.     Ridley  &  Wife  v.  Ennis  &  Wife,  463. 
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1.  Liability  of  aihiiiyiixtrnfor  for,  althoujrh  statut<  ry  jiffidarit  is  ina<U'. 
Chirk  V.Knox,  (>(J7.     (See  ?-xe(  ttohs  and  Admixistkators,  3.) 

JUDGMENTS  AND  DECREES. 

1.  C'onclusireneHU  of  judgment,  in  action  of  unlavful  detainer. — A  judg- 

ment for  the  })laintifr,  in  an  action  o/  unlilwful  detainer,  is  ( onclu- 
sive  as  to  tho  existence  of  the  rehition  of  lamllonl  and  tenant  he- 
tween  the  parties,  and  as  to  the  defendant's  wron^'ful  holding' over ; 
and  these  issues  ran  not  he  airain  fried  under  color  of  a  suit  in 
chancery.     Xorvood  v.  Kirbifs  Adni^r,  .V)7. 

2.  Same ;  in  rlairn-siiit  by  jntrtgiu/ee. — A  mortgagee  of  personal  j)roper- 

ty  may,  hy  statutory  provision  (Code,  §  3349),  interjiose  a  claim, 
and  try  the  ri^ht  of  property  witli  an  attaching'  creditor  of  the 
morttragor ;  but  a  judgment  in  iiis  favor,  while  it  determines  the 
validity  of  his  mortgage,  and  requires  the  attaching  cre<litor  to  pay 
the  mortgage  debt  before  subjecting  the  property  {o  his  own  d('- 
mand,  does  not  estaV)lish  the  mortgagee's  right  to  the  j possession 
at  the  time  of  the  levy  or  seizure.  BonveU  d-  Woolley  v.  (\triisle 
iH'  Jones,  244- 

3.  Judgment  by  confession. — The  statute  which  declares  that  a  judg- 

ment by  confession  is  a  release  of  errors  (Code,  ^  3945;,  a|)i>lies  to 
judgments  rendered  by  a  justice  of  the  peace,  and  precludes  an 
appeal;  if  such  ju(1gment  was  procured  by  fraud,  or  rendered  by 
mistake,  relief  against  it  can  only  be  obtained  in  a  court  of  ei|uity. 
Murphree  v.   Wliitley,  .5.54- 

4.  Conclusiveness  of  judgment  as  bar. — The  judgment  of  a  court  of  com- 

petent jurisdiction  is  conclusive  on  parties  and  j^rivies,  as  to  all 
facts  or  issues  actually  decided,  or  necessarily  involved  ;  but  the 
trial  must  have  been  on  the  merits  of  the  cause,  and  the  fact  must 
have  V>een  directly  and  distinctly  put  in  issue,  the  estopi)el  not  ex- 
tending to  facts  which  are  merely  collateral.  McCulley  v.  Robin- 
son's Ad)n'r,  4-^~- 

5.  Same ;  application  to   sell    lands    for  payment   of  debts,  decree  di.s- 

missing  petition. — On  application  by  an  administrator  to  sell  lands 
for  the  payment  of  debts,  it  being  proved  or  admitted  that  there 
are  no  personal  assets,  a  decree  dismissing  the  jietition  on  the 
merits  is  necessarily  conclusive  against  the  validity  of  the  claims 
asserted  as  del)ts,  and  is  a  bar  to  another  petition  subseijuently 
filed  by  him  for  the  same  purpose,  no  change  in  the  status  of  the 
estate  being  shown.     lb.  4-l~- 

6.  Conclusiveness  of  decree. — Although  the  several  judgment  creditors, 

by  whom  garnishments  were  sued  out,  were  made  defendants 
to  the  trustees'  bill  for  foreclosure,  were  enjoined  from  i>rosecuting 
their  garnishments  while  the  suit  was  pending,  and  were  allowed 
an  opi)ortunity  to  prove  their  claim  agamstany  surplus  that  might 
remain  after  the  mortgage  debts  were  satisfied:  yet,  as  they  never 
proved  their  claims,  and  the  garnishee  was  n<it  mad«'  a  party  to  the 
suit,  and  the  status  of  the  funds  attached,  in  the  han<ls  of  the  gar- 
nishee was  not  in  issue  in  that  cause,  nor  necessarily  involved  in 
the  a<ljudication  of  the  rights  of  the  several  uarties  then  litigated, 
they  are  not  conclu<leil  i)y  that  decree,  ami  may  pro{>erly  be  al- 
lowed by  the  court  to  pursue  their  remedies  by  garnishinent  at 
law.     Johnston  A  Stewart  v.  Riddle,  2HK 

7.  Probate  decree  on  final  settlement  of  administrator's  accounts  ;  con- 

clusiveness of. — .\  decree  rendered  by  (he  Probate  Court,  on  the  fi- 
nal settlement  of  an  administrator's  accounts,  is  as  valid  and  c«jn- 
clusive  as  a  decree  in  equity  under  a  bill  for  an  account,  excej)t  so 
far  as  the  statute  (Code,  <)f)  38.37-39)  authorizes  a  court  of  e<iuity  to 
correct  errors  of  law  or  of  fact.     Hatcher  v.  Dillard's  .Idm'r,  34J. 
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8.  Judgment  in  attachment  case;  how  affected   by  irregularities  in  pro- 

ceedings.— Defects  in  the  affidavit  for  an  attachment,  and  irregular- 
ities in  the  proceedings,  which  would  prove  fatal  on  error  or  ap- 
peal, do  not  render  the  judgment  void;  and  it  can  not  be  collate- 
rally impeached  on  accoimt  of  such  defects  and  irregularities. 
Martin  v.  Hall,  4^1, 

9.  Conclusiveness  af  official  acts  of  public  officers,  when  collaterally  as- 

sailed.— The  regularity  of  the  official  acts  of  the  post-office  depart- 
ment of  the  United  States  government,  in  reducing  the  compensa- 
tion on  a  particular  mail  route  and  afterwards  restoring  it,  can  not 
be  collaterally  assailed  for  fraud,  in  an  action  between  third  per- 
sons ;  as,  where  the  action  is  founded  on  a  written  promise  to  pay  a 
specified  sum  of  money  in  consideration  of  the  payee's  interest  in 
tho  contract  for  carrying  the  mail  on  that  route,  subject  to  the  ex- 
press condition  that  the  compensation  is  not  reduced  during  the 
term  of  the  contract.     Dnvling  v.  Blackman,  303. 

10.  What  is  final  decree  from  which  appeal  lies. — A  final  decree  in  a 

chancery  cause,  such  as  will  support  an  appeal,  is  not  necessarily 
the  last  decree  rendered,  by  which  all  proceedings  in  the  cause  arie 
terminated,  and  nothing  is  left  open  for  the  future  judgment  or  ac- 
tion of  the  court;  but  it  is  a  decree  which  determines  the  substan- 
tial merits  of  the  controversy,  all  the  equities  of  the  case,  though 
there  maj"  remain  a  reference  to  be  had,  or  the  adjustment  of  some 
incidental  or  dependent  matter.     Walker  v.  Crawford,  567. 

11.  Same. — Under  a  bill  filed  to  subject  land  to  the  payment  of  the  pur- 

chase-money, against  the  original  purchaser,  who  makes  no  de- 
fense, and  a  sub-purchaser  in  possession,  who  pleads  payment  and 
adverse  possession  under  claim  of  title ;  a  decree  rendered  on  a 
submission  on  pleadings  and  proof,  declaring  that  the  complainant 
is  entitled  to  the  relief  prayed,  and  has  a  lien  on  the  lands  for  the 
unpaid  purchase-money,  and  ordering  a  reference  to  the  register  to 
ascertain  and  report  the  amount  still  due  and  unpaid,  is  not  a  final 
decree,  such  as  will  support  an  appeal,  but  is  the  proper  interlocu- 
tory decree  best  adapted  to  such  a  case.  The  final  decree  is  that 
which  confirms  the  report  of  the  register,  ascertaining  the  amount 
of  the  unpaid  purchase-money,  and  orders  a  sale  of  the  lands  for  its 
satisfaction.     lb.  567. 

12.  Amending  or  setting  aside  judgments  or  decrees  after  expiration  of 

term. — A  court  of  record  has  no  power  to  alter,  vary  or  annul  its 
judgments  or  decrees,  after  the  expiration  of  the  term  at  which 
they  weri  rendered,  except  for  the  correction  of  clerical  errors  or 
omissions  on  evidence  shown  by  the  record ;  bu^  where  a  judg- 
ment or  deeree  is  void  for  want  of  juris  liction,  either  of  the  sub- 
ject-matter or  the  parties,  it  may  be  vacated  and  set  aside  at  a 
subsequent  term,  on  the  application  of  a  party  having  rights  and 
interests  immevliately  involved.     Buchanan  v.  Thomason,  401. 

13.  Same. — When  fraud  is  not  iniputed,  the  wnnt  of  jurisdiction  must 

appear  on  the  face  of  the  record,  except  in  the  single  case  of  the 
death  of  a  party  before  the  judgment  was  rendered.     lb.  401. 

14.  Summary  judgmint ;   what  necessary  to  sustain,  against  sheriff. 

Warwick  v.  Brooks,  412- 

15.  Judgment  against  administrator  in  chief;  admissibility  against  suc- 

ceeding administrator. — A  decree  in  chancery  against  the  personal 
representative  of  a  deceased  administrator,  and  the  surety  on  the 
official  bond  of  such  deceased  administrator,  to  compel  a  settle- 
ment of  his  administration,  having  been  paid  by  the  surety,  is  ad- 
missible evidence  in  his  favor,  in  a  subsequent  action  against  the 
administrator  de  bonis  non  to  recover  the  money  so  paid,  for  the 
purpose  of  showing  his  liability,  and  also  his  relation  to  his  de- 
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ceased  principal ;  although  the  amount  was  fixeil  by  conHent,  un- 
der a  reference  to  the  register.     Martin  r.  Ellcrbe'H  Adm'r,  3.ii;. 

JURISDICTION. 

1.  Of  County  Court,  on  appeal  from  judgment  of  justice  of  the  peace. 

'Blankenshire  v.  Tlie  State,  JO. 

2.  0/  Probate  Court,  to  sell  lands  for' payment  of  debts.     Robertson  v. 

Bradford,  385. 

3.  Of  Probate  Court,  on  settlement  of  accounts  of  administrator  occu- 

pying antagonistic  relations.  Alexander  v.  Alexander,  ^ilH ;  Buch- 
anan V.  Thomason,  401. 

4.  Of  Probate  Court,  on  partition  of  lands.     Terrell  v.  Cunningham,  100. 

JURY.     See  Charge  of  Court  to  Jury  :  Criminal  Law,  24,  25. 

Justice  of  the  PE.\CE.     See  amendment,  3,  7 ;  Criminal  Law,  30 ; 
Judgments  and  Decrees. 

LAND  LAWS.     See  Railroads,  8-13. 

LANDLORD  AND  TENANT. 

1.  Conveyance  of  leased  premises  during  term. — When  lands,  subject  to 

a  lease  for  years,  are  conveyed  by  the  le.'*sor  during  the  term,  liy 
absolute  deed,  mortgage,  or  deed  of  trust  in  the  nature  of  a  mort- 
gage, the  grantee  takes  subject  to  the  lease,  and  the  rights  of  tlie 
lessee  are  unaffected  :  he  is  protected  in  the  payment  of  rent  to  the 
lessor  until  notice  of  the  conveyance,  and  the  grantee  be<-onu'S  en- 
titled to  the  rents  accruing  after  notice.  Otis  v.  McMillan  <jt 
Sons,  4G. 

2.  Same;  sale  under  power  in.  mortgage. — When  lands  are  sold  under  a 

power  contained  in  a  mortgage,  or  deed  of  trust  in  the  nature  of  a 
mortgage,  the  sale  cuts  otl'  and  bars  the  ecjuity  of  rcdeniptii>n  as 
effectually  and  completely  as  a  decree  of  foreclosure  in  a  court  of 
equity,  passing  to  tlie  purchaser  the  entire  estate,  both  legal  and 
equitable,  subject  only  to  the  mf)rtgagor's  statutory  right  of  re- 
demption ;  anil  the  lauds  being  subject  to  a  lease,  executed  by  the 
mortgagor  prior  to  the  mortgage,  all  the  rights  thereby  secured  to 
the  mortgagor,  as  lessor,  also  pass  to  and  vest  in  the  pun-haser. 
lb.  40. 

3.  Statutory  right  of  redemption;  merger  of  lease  in  reversion. — The  right 

of  redemption  secured  by  statute  to  a  debtor  whose  lan<ls  have 
been  sold  under  executTon,  decree  in  chancery,  or  power  of  sale  in 
a  mortgage  or  deed  of  trust  (Code,  ^  2877),  is  neither  projuTty,  nor 
a  rigiit  of  property,  and  does  not  prevent  the  purchaser  at  the  sale 
from  selling  and  conveying  in  fee  to  a  tenant  in  possession  under 
a  lease  prior  in  date  to  the  mortgage;  and  on  such  sale  and  con- 
veyance, the  lease  is  extinguished,  the  term  bein-..'  mer<„'e<l  in  the 
fee  by  operation  of  law.  (Stone,  J.,  dissenting,  held  that  the  pur- 
chaser at  the  sale  acquired  only  a  conditional  estate,  subject  to  l»e 
defeated  by  the  redemption  of  the  premises  by  the  iiiortiragor, 
within  the  time  allowed  by  law;  and  such  redemption  l>eing 
made,  that  the  lease  was  not  extinguished,  or  merged,  by  the  in- 
termediate conveyance  to  the  lessee.)     lb.  4'>. 

4.  Acceptance  of  neir  lea.'<e. — The  acceptunce  of  a  new   lease  for  years 

by  the  tenant,  during  the  term  covered  l)y  the  former  lease,  is  a 
surrender  and  extinguishment  of  the  former  by  operation  of  law; 
and  this  princii>le  applies  where,  the  lease<l  premises  havim:  been 
sold  and  conveyed  by  the  lessor,  reserving  the  right  to  re-ntirchase 
within  a  specified  time,  the  lessee  accepts  a  new  lease  from  the 
45 
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purchaser,  whose  deed  contained  an  express  stipulation  that,  if  he 
should  make  any  lease  during  the  period  allowed  for  the  re-pur- 
chase, "such  lease  or  agreement  shall,  notwithstanding  the  re- 
purchase, if  made,  remain  in  full  force  and  effect,  and  be  valid  and 
effectual  against  sai^  J.  [vendor]  and  hisassigns; "  although  the 
new  lease  contained  a  provision  that,  in  the  event  of  the  re-pur- 
chase within  the  period  allowed,  "  this  agreement  is  to  be  null  and 
void,  and  of  no  effect."  (Stone,  J.,  dissenting,  held  that  this 
stipulation,  and  the  re-purchase  by  the  original  lessor  during  the 
time  allowed  him,  prevented  the  acceptance  of  the  new  lease  from 
operating  as  a  surrender  or  extinguishment  of  the  former. )     Ih.  4G. 

5.  Estoppel   between   landlord   and  tenant. — A  tenant,  while  holding 

under  the  lease,  is  estopped  from  disputing  the  title  of  his  land- 
lord ;  but  he  may  show  that  his  landlord's  title  has  expired,  or 
has  been  transferred,  not  reserving  the  rents,  or  has  passed  to 
another  by  operation  of  law  ;  and  in  like  manner,  when  the  land- 
lord has  transferred  all  his  title  and  interest  to  another,  to  whom 
the  tenant  has  attorned,  the  landlord  is  estopped  from  asserting 
against  the  tenant  any  rights  under  the  original  lease.     Ih.  46. 

6.  Same. — If   a  tenant  enters  into  possession  under   the  lease,    and 

afterwards  acquires  an  outstanding  title  adverse  to  his  landlord,  he 
can  not  assert  it  against  his  landlord,  without  first  surrendering 
the  possession ;  and  a  fortiori,  where  the  tenant  enters  under  a 
lease  from  an  administrator  in  his  official  capacity,  he  is  estopped 
from  setting  up,  as  against  the  administrator  de  bonis  nan,  a  sub- 
sequent lease  from  the  administrator  jjersonally  under  claim  of 
personal  title,  or  title  in  opposition  to  the  estate.  "Xorwood 
V.  Kirby's  Adm'r,  397. 

7.  Statutory  lien  on  crops. — The  statutory  lien  on  crops  grown  on  rented 

lands  attaches  only  when  the  relation  of  landlord  and  tenant  ex- 
ists (Code,  §§  3467  et  seg.),  and  not  where  there  is  an  implied  lia- 
bility for  use  and  occupation,  or  where  one  of  several  tenants  in 
common  occupies  and  cultivates  the  entire  premises.  Kennon 
V.  Wright,  Frazier  d:  Co.,  434- 

8.  Remedy  of  landlord,  against  purchaser  of  crops. — When  such  statu- 

tory lien  exists,  the  remedy  of  the  landlord  against  a  purchaser 
who,  having  notice  of  the  lien,  receives  and  converts  the  crop,  is 
by  special  action  on  the  case ;  and  he  can  not  maintain  a  bill  in 
equity,  when  it  is  not  shown  that  the  remedy  at  law  is  inadequate. 
.     lb.  4S4-^ 

9.  Crops  raised  on   land.?  of  tenants  in  common,  by  husband  of  one  of 

them. — Where  tlie  husband  occupies  and  cultivates  lands  which 
belong  to  his  wife  and  her  brothers  and  sisters  as  tenants  in  com- 
mon, no  trust  or  equity  attaches  to  the  crops  after  he  has  gathered 
and  sold  them,  as  in  favor  of  the  other  tenants  in  common,  which 
they  can  assert  against  the  purchaser.     lb.  434- 

LARCENY.     See  Criminal  Law,  17,  18. 

LEGACY  AND  DEVISE. 

1.  Devise  of  estate  for  life,  with  remainder  to  ''nearest  of  kin  by  blood." 

Under  a  devise  to  the  testator's  two  daughters,  "to  be  held  and 
kept  for  their  sole  and  separate  use  and  benefit  respectively  during 
their  respective  lives,  and  after  their  death  to  go  to  their  nearest  of 
kin  by  blood,"  the  daughters  take  an  estate  for  life,  with  remain- 
der to  their  children  as  purchasers.     Terrell  v.   Cunnigham,  100. 

2.  Devise  of  fee-simple  estate,  with  limitation  over  on  death  without  chil- 

dren.— Where  the  testator  devised  a  tract  of  land  to  each  of  his 
sons,  "to  him,  his  heirs  and  assigns,  forever,"  and,  by  a  subse- 
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quent  clause,  declared  that  if  any  one  of  them  "  should  die  without 
chiWlren  or  a  child,  or  should  die  leavinj?  children  or  a  <'hild,  and 
such  children  or  (;hild  should  die  without  a  child  or  children," 
then  the  land  devised  to  such  son  "  shall  K<>to  the  surviving'  hrotli- 
ers  of  such  son' or  their  children  ;"  hfhl,  that  whatever  nii^rht  l>e 
the  validity  or  efiect  of  the  attenij)te<f  executory  devise  in  favor  of 
the  surviving  hrothers,  the  surviving  cliiM  of  a  deceased  son  took 
no  interest  in  the  land  devised  to  that  son.     Le^  v.  Shiifrs,  iSS. 

3.  lii'qvest  <if  dhitiilutt'  I'ntatf,  irith  liiriitatioii  over  on  (Jenlh  vitftoiit  isHiie 

brfort'  reitrliitHj  lurtitij-one  yetirx  of  a<ie. — I'nder  a  he<|uest  fif  an  es- 
tate in  fee  to  each  of  the  testator's  children,  with  these  words  su- 
peradded, "If. any  one  of  my  children  should  <lie  hft'ore  tlieii  arrive 
at  the  age  of  tirenty-oue  ifenrs,  lenvlng  no  legal  innne,  then  the  part 
of  said  child  or  children  so  deceased  shall  revert  back  to  my  sur- 
viving child  or  children  and  their  heirs,"  the  limitation  over  is  de- 
^jendent  on  the  hap]teniiig  of  the  twf>  sj)ecitied  events — death  J)e- 
tore  the  aj^e  of  twenty -one  years,  and  leaving  no  issue — and  the  es- 
tate of  a  child  who  dies  without  issue  after  reaching  the  age  of 
twenty-one  years  is  not  defeated.     (Irimhall  r.  Palton,  OJt!. 

4.  Beifueitt  of  nbsoltitc  e.itate,  trilh  stirh  limitation,  anfl  jirorision  hy  codi- 

cil for  settlement  to  separate  use  of  married  daiighterx,  irith  remain- 
der to  their  children. — Where  the  will  contain«'<l  a  he(iuest  oi  an  es- 
tate in  fee  to  each  of  the  testator's  children,  with  a  limitation  over 
on  the  death  of  any  one  without  issue  before  reaching  the  age  of 
twenty-one  years,  and  a  codicil  was  added  to  the  will  in  these 
words:  "It  is  my  will  and  desire,  that  the  share  of  my  estate 
which  is  intended  for  my  daughters  shall  vest  in,  and  be  held  by 
my  executors,  or  the  survivors,  in  trust  tor  the  sole  and  separate 
use  and  benefit  of  my  snid  daughters  respectiv(>ly  ;  and  shouhl  they, 
or  either  of  them,  marry,  then  sai<l  shares  to  be  for  their  sole  and 
separate  use,  free  from  tlie  control  and  management  of  their  hus- 
bands, and  not  iji  any  manner  to  be  liable  for  their  debts — tin*  net 
income  only  to  be  alhnved  by  my  said  executor  for  the  c<imfortable 
supi)ort  and  maintenance  of  my  said  daughters  and  their  families: 
and  on  the  death  of  my  said  daughter  or  daughters,  tearing  chil- 
dren, the  share  of  each  daughter  to  l)e  e<iually  divided  among  her 
children  ;"  held,  that  the  codi«-il  only  changed  the  lejral  estate  of  a 
married  daughter  into  an  etjuitable  estate,  excluding  her  husiiand's 
marital  rights,  and,  jmssibly,  limiting  her  right  to  charge  more 
than  her  net  annual  income,  Imt  di<l  not  otiierwise  limit  or  af- 
fect the  interest  she  took  under  the  will,  or  the  interest  of  her  sur- 
viving brothers  and  sisters  in  her  share,  on  her  death  without  issue 
after  having  attained  the  age  of  twenty-one  years.     I li.  ^i~'>- 

5.  Condition  anne.red  to  legacy  or  derixe.  forhiilding  context  of  irHI. — A 

testator  has  an  undoubted  right,  in  disi>osing  of  his  property,  t(» 
provide  that  any  legatee  or  devisee  wh<>  contests  his  will,  or  seeks 
to  set  it  aside,  shall  forfeit  all  interest  under  it.  Dont-gnn  r.  Wadt . 
.501. 

6.  -SVfHK'.— Where  the  clau.se  of  forfeiture    tleclares    that    any   child 

who  "resists  the  probate"  of  the  will,  "or  petiti<ins  to  break  or 
set  it  aside,"  shall  forfeit  all  interest  under  it,  and  the  property 
devised  or  bequeathed  to  him  shall  go  to  those  who  have  not  "op- 
posed" it;  a  child  who,  without  making  himself  a  party  to  a 
contest  instituted  by  another  devi.see,  actively  interfered  in  behalf 
of  the  contestant,  advising  and  aiding  him.  is  e<|ually  within  the 
prohibition;  and  his  interest  under  the  will  is  forfeited,  although 
the  contest  was  never  brought  to  a  trial,  but  was  abantloned.  Ih. 
501. 
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1.  To  amended  complaint. — An  amended  complaint  properly  allowed,  not 

being  the  substitution  of  a  new  cause  of  action,  relates  back  to  the 
filing  of  the  original  complaint,  and  can  not  be  defeated  by  a  plea 
of  the  statute  of  limitations,     bowling  v.  Bl(ickman,  303. 

2.  Commencement  of  new  action,  within  twelve  months  after  reversal  of 

former  judgment. — To  a  plea  of  the  statute  of  limitations,  a  replica- 
tion averring  the  commencement  of  a  former  action  before  the  statu- 
tory bar  was  complete,  the  recovery  of  judgment  by  the  plaintiff 
in  that  action,  the  reversal  of  that  judgment  on  error  or  appeal,  and 
the  commencement  of  the  new  action  within  twelve  months  after 
the  reversal  (Code,  §  3235),  is  a  complete  and  sufficient  answer, 
although  it  does  not  aver  that  the  dismissal  of  the  former  action 
was  rendered  necessary  by  the  judgment  of  reversal.  Hill's  Adm'r 
r.  Huckabee' s  Adm'r,  183. 

3.  Admission  operating  as  stated  account. — An  admission,  whether  oral 

or  written,  of  an  indebtedness  in  a  specific  sum,  makes  the  demand 
an  account  stated,  and  takes  it  out  of  the  statute  of  limitations  of 
three  years.     Xooe's  Executor  v.  Garner's  Adm'r,  443. 

4.  Same. — A  letter,  written  to  an  attorney  and  solicitor,  by  his  client, 

in  reference  to  his  charge  for  professional  ser\-ices  rendered  in  a 
chancery  suit,  in  the  lower  court  and  on  appeal,  contained  these  ex- 
pressions :  "I  agree  with  you,  anfl  think  myself  that  your  exertions 
in  the  appeal  case  are  well  worth  the  $500  \'Ou  charge.  But  I  did 
think,  and  do  now  believe  the  $3,000,  the  charge  in  the  case,  was 
too  much.  Still,  as  the  opposite  party  received  that  amount,  I  did 
not  expect  to  get  off  with  less."  Held,  construing  this  letter  in 
connection  with  the  attome3-'s  to  which  it  was  a  reply,  and  which, 
while  mentioning  with  particularity  the  services  on  the  appeal,  did 
not  in  terms  refer  to  the  ca.se  in  the  lower  court,  or  to  the  fee 
charged  for  the  services  there  rendered,  was  an  admission  of  a 
present  indebtedness  only  as  to  the  $500,  and  referred  to  the  charge 
of  $3,000  as  a  pa.st  transaction.     lb.  443. 

5.  Betueen  parties  holding  under  illegal  partition,  long  acquiesced  in. 

Although  the  Probate  Court,  in  making  a  partition  of  lands  (Code, 
§§  3497-3508),  has  no  authoritj'^  to  make  a  division  into  unequal 
shares,  and  award  a  sum  of  money  to  equalize  them ;  yet,  if  the 
parties  adopt  and  ac(]uiesce  in  such  partition,  taking  and  holding 
possession  under  it,  the  money  award  is  in  the  nature  of  a  vendor's 
lien  for  unpaid  purchase-money,  and  is  governed  by  the  same  rules 
as  to  lapse  of  time  and  the  statute  of  limitations.  Terrell  v.  Cun- 
ningham, 100. 

6.  Against  patentee  or  grantee  of  United  States. — A  person  claiming  un- 

der a  patent  from  the  United  States,  or  any  one  succeeding  to  his 
rights,  may  be  barred  of  his  right  of  entry  or  action  by  an  adverse 
possession  held  continuouslv  for  ten  years.  Coker  v.  Ferguson's 
Adm'r,  284. 

7.  Against  State,  or  United  States. — Statutes  of  limitation  do  not,  un- 

less so  expre.«sed,  run  against  the  State,  or  the  Unite<l  States  ;  nor 
does  the  statute  begin  to  run,  until  there  is  some  one  entitled  to 
sue.     Swann  &  Billups  v.  Lindsey,  507. 

8.  Same;  lands  embraced  in  railroad  grants. — Of  the  lands  granted  to 

the  State  of  Alabama,  in  aid  of  certain  railroads,  by  the  act  of 
Congress  approved  June  3d,  1856  (11  U.  S.  Stat,  at  large,  17),  be- 
yond the  first  one  hundred  and  twenty  sections,  the  legal  title  re- 
mained in  the  State  until  the  railroad  was  completed ;  and  this 
being  less  than  ten  years  before  the  commencement  of  the  action, 
the  statute  of  limitations  is  no  defense.     lb.  507. 

9.  By  purchaser  or  sub-purchaser,  against  original  vendor.     Walker  v. 

Crawford,  507. 
10.  Presumption  of  right  of  way,  or  private  easement,  from  user. — When 
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a  private  person  claims  a  riglit  of  way,  or  other  eaBement,  on  the 
principle  of  prescription,  he  must  show  tl\at  the  user  and  enjoy- 
ment was  adverse  to  the  owner  of  tlie  estate,  under  a  ( laim  of 
right,  exchisive,  continuous,  uninterrui)ted,  and  with  the  knowl- 
edge, actual  or  presumed,  of  such  owner;  since  a  user  wljich  is 
merely  permissive,  tolerated  by  the  owner,  or  held  under  an  im- 
plied license  from  him,  is  revocable  at  pleasure,  and  will  never 
ripen  into  a  title  V)y  prescription.  Steele  v.  SiiUivfni,  589. 
11.  Presumption  of  deflicntion  from  mere  itxer. — The  dedication  of  a  high- 
way, or  of  a  street  or  alley  in  an  incorporated  city  or  town,  will 
not  be  presun'ie<l  from  mere  user,  unaccompanied  by  some  dear 
and  unequivocal  act  showing  the  owner's  intention,  for  any  j)erio<l 
short  of  twenty  years;  and  a  user  for  twenty  years  even  wdl  not 
raise  such  prescription,  when  it  ai)pears  that  the  right  was  always 
contested.     Jb.  5S9. 

LIS  PENDENS. 

1.  Purcha. IP  pendente  lite. — A  purchaser  of  land  pendente  lite,  aiter  a.n 
attachment  has  been  levied  on  it,  takes  it  cum  onere,  and  subject  to 
the  contingency  of  loss  by  the  result  of  the  suit.  Peeveij  r.  Caba- 
niss,  £53. 

MANDAMUS. 

1.  When  awarded  affrinst  hoard  of  canvdssers. — Tlie  writ   of  mnndnwux 

will  be  awarded  to  a  board  of  canvassers,  at  the  instance  of  a  per- 
son claiming  to  have  been  elected  to  a  municijtal  office,  to  comi)el 
them  to  discharge  the  ministerial  duties  of  counting  up  the  votes 
an<l  declaring  the  result;  and  they  can  not,  in  answer  to  the  writ, 
or  avoidance  of  it,  set  up  irregularities  in  the  returns,  or  frauds  in 
the  conduct  of  the  election,  however  gross  or  monstrous  in  their 
character.     Hudmon  r.  Slauffhicr,  54'1. 

2.  Not  aivarded  vhen  niigatori/. — When  this  proceeding  was  commenced, 

in  August,  1881,  and  when  the  Circuit  Court  sustained  a  (icmurrer 
to  the  petition,  and  wh"n  the  appeal  wastak<'n,  and  wlien  the  cause 
was  argued  and  suV>mitt(vl,  tlie  relator  was  entitled  to  relief,  as 
herein  above  indicated  ;  InU,  his  rights  under  the  contract  having 
terminated  on  the  first  <lay  of  .January,  18S2,  since  i)ast,  the  writ  of 
mandamus  will  not  l)e  awartled.     Comer  r.  Bankhead,  JSU. 

MECHANICS'  LIEN. 

1.  Statutory  lien  of  maferial-mnn. — A  person  who  furnishes  lumber  and 
n)aterials  to  be  us;'d  in  the  construction  of  a  liouse,  and  which  are 
so  used,  has  a  statutory  lien  on  the  house,  and  on  the  lot  on  which 
it  is  situated  (Code,  §§"3440-(il)i  whether  his  contract  was  made 
directly  with  the  owner,  or  witli  the  mechanic  who  undertook  to  «lo 
the  work.      WilUngh'im  r.  Long,  .587. 

MERGER.     See  Landlord  and  Tenant,  '.i. 

MORTGA(}E. 

1.  Rents  and  projits,  as  hefueen  mortgagor  and  mortgagee. — Inordinary 
cases,  the  mortgagee  can  always  claim  the  rents,  income  and  i)rofits 
of  the  mortgaged  property,  after  the  law-day,  or  forfeiture  of  the 
mortgage;  but  he  is  reiiuired  to  be  aitive  in  juaking  his  claim, 
either  by  giving  notice  to  the  tenants  or  lessees  in  possession,  or 
by  filing'  a  bill  lV)r  foreclosure,  and  having  a  receiver  aj>i>ointed  :  and 
he  acquires  no  lien  by  his  bill  until  a  re<'eiver  is  appointed,  nor  can 
the  receiver  recover  rents  wiiich  have  accrued  l)^")^*'  his  appoint- 
ment, and  which  are  then  in  the  hands  of  an  agent  of  the  mortgagor. 
Johnston  tt  Stewart  v.  Riddle,  219. 
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2.  Savu;  when  rents  and  profits  are  specifically  pledged. — This  rule  ap- 

plies to  a  mortgage  executed  by  a  railroad  corporation,  convej'ing 
all  its  property,  real  and  personal,  "  together  with  all  the  tolls",  in- 
comes, issues  and  profits,  which  may  accrue  from  the  road  in  its 
use  or  operation,"  in  trust  for  the  benefit  of  ite  bondholders,  when 
it  appears  that  the  parties  clearly  contemplated  that  the  railroad 
company  should  continue  to  hold  possession  of  the  mortgaged  prop- 
erty, using  and  operating  the  road,  receiving  and  appropriating  its 
earnings,  until  such  earnings  should  be  claimed  by  the  trustees  un- 
der the  mortgage.     lb.  219. 

3.  Conflicting  liens  of  garnishments  and  mortgagees'  seeking  foreclosure. 

Moneys  accruing  to  the  railroad  company  from  its  earnings,  and  in 
the  hands  of  an  express  company  as  its  bailee,  are  subject  to  gar- 
nishment at  the  suit  of  its  judgment  creditors ;  and  such  garnish- 
ments being  served  prior  to  the  filing  of  a  bill  by  the  trustees  to 
foreclose  the  mortgage,  their  lien  must  prevail  over  any  claim  as- 
serted by  the  trustees.     Ih.  219. 

4.  Conclusiveness  of  decree. — Although  the  several  judgment  creditors,  by 

whom  the  garnishments  were  sued  out  were  made  defendants  to  the 
trustees'  bill  for  foreclosure, were  enjoined  fromprosecxiting  their  gar- 
nishments while  the  suit  was  pending,  and  were  allowed  an  opportu- 
nity to  prove  their  c-laim  against  any  surplus  that  might  remain  af- 
ter the  mortgage  debts  were  satis^fied;  yet,  as  they  never  proved 
their  claims,  and  the  garnishee  was  not  made  a  party  to  the'suit, 
and  the  status  of  the  funds  attached  in  the  hands  of  the  yarnishee 
was  not  in  issue  in  that  cause,  nor  necessarily  involved  in  the  ad- 
judication of  the  rights  of  the  several  parties  then  litigated,  they 
are  not  concluded  by  that  decree,  and  may  properly  be  allowed  by 
the  court  to  pursue  their  remedies  by  garnishment  at  law.  lb.  219. 

5.  Foreclosure  su't,  abandoned  or  discontinued;  effect  as  notice  intercept- 

ing rents  and  profits. — When  a  suit  for  foreclosure  is  abandoned,  or 
discontinued,  after  a  receiver  has  been  appointed,  it  is  the  same  as 
if  it  had  never  been  instituted,  and  has  no  efTect  as  notice  in  inter- 
cepting the  rents  and  profits.     lb.  219. 

6.  Liability  of  mortgagee  for  rents  and  profits,  and  for  iraste. — "When  a 

mortgagee  enters  into  possession  of  the  mortgaged  premises  before 
foreclosure,  whether  before  or  after  the  law-day,  he  holds  as  the 
bailiff  or  steward  of  the  mortgagor  or  his  assignee,  and  may  be 
made  to  account,  under  a  bill  to  redeem  or  to  foreclose,  for  the  rents 
and  profits  received,  and  for  waste  wantonly  committed,  or  suffered 
through  gross  negligence;  but  these  liabilities  only  attach  when  he 
enters  as  mortgagee,  in  recognition  of  the  mortgage :  if  he  enters  as 
a  trespasser,  or  as  the  tenant  of  the  mortgagor  or  his  assignee, 
whatever  liabilities  he  may  thereby  incur,  they  can  not  Vje  enforced 
in  equity  under  a  bill  for  an  account  and  redemption.  Daniel  v. 
Coker,  260. 

7.  Mortgagee's  right  of  possession. — At  law,  the  mortgagee  of  chattels 

has  the  entire  legal  propert\',  with  the  right  of  immediate  posses- 
sion, even  before  the  law-day  of  the  mortgage,  unless,  by  express 
stipulation,  or  by  reasonable  inference  from  the  express  stipula- 
tions, the  right  of  possession  is  reserved  to  the  mortgagor.  Bps- 
tvell  &  Woolley  v.  Carlisle  &  Jones,  244- 

8.  Same ;  when  mortgagee  mag  maintain  trespass. — Under  a  mortgage 

of  a  growing  crop  of  cotton,  corn,  &c.,  to  secure  a  debt  for  advances 
made  and  to  be  made  during  the  season ;  containing  an  express 
stipulation,  that  the  mortgagor  should  deliver  a  specified  number 
of  bales  of  cotton  on  the  first  day  of  November,  and  the  remainder 
on  the  first  day  of  the  next  January,  if  practicable,  with  condition 
that,  if  default  should  be  made  in  the  payment  of  the[  debts  as 
specified,  the  mortgagee  was  then  authorized  to  take  possession; 
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the  mortL'atjee  has  no  right  of  possewsion  until  dcfauh  haw  been 
made,  which  can  not  »x'cnr  before  the  first  day  of  Novcnil)or ;  con- 
seiiiiently,  he  can  not  maintain  trespass  against  a  creditor  of  tiie 
mortgagor,  for  ievving  an  attachment  on  the  crop  liefore  that  dav. 
Ih.  244- 
9.  Same ;  in  claim-suit  hif  mortgagee. — A  mortgagee  of  personal  proper- 
ty may,  bv  statutory  imjvis'ion  (Code,  §  :«4i>),  interpose  a  claim, 
and  try  the  right  of  property  with  an  attaciiing  cre<litor  of  the 
mortgagor ;  but  a  judgment  in  his  favor,  while  it  <lelerniincs  the 
validity  of  his  mortgage,  and  re<juires  the  attiicliing  creditor  to  j»ay 
the  mortgage  debt  before  subjecting  the  property  fo  his  own  de- 
mand, does  not  establish  the  mortgagee's  right  to  the  possession 
at  the  time  of  the  levy  or  seizure.     I  h.  2Jf.'f. 

10.  Fraud  in  procuring  exerntion  of  mortgage. — If  the  grantor's  signa- 

ture to  the  instrument,  he  being  illiterate  and  unable  to  read,  was 
procured  by  misrepresentations  as  to  its  contents,  or  other  fraudu- 
lent means  on  the  part  of  the  grantee,  this  is  fraud  in  ti:e  execution 
of  the  instrument,  and  is  available  at  law  to  defeat  an  action  of 
detinue,  or  the  corresponding  statutory  action,  f(nmded  on  the  in- 
strument.    Foster  r.  .Toiuison,  ~.'4!)  ;  Daris  v.   Snider,   'il'>. 

11.  Pagmeat  of  mortgage  debt ;  effect  mi  mortgagee' s  title. — T'n<ler  a  mort- 

gage of  chattels,  when  the  secured  debt  is  paid,  the  mortgagee's 
title  is  at  an  end,  since  there  can  be  no  mortgage  where  there  is  no 
debt;  but,  if  the  mortgage  is  of  lands,  this  rule  <loes  not  prevail 
at  law.      Whele.ts  r.  Rhodes,  41'>. 

12.  Mortgage  of  irife'slaadK,  ligliushand  and  wife. — A  mortgage  executed 

by  husbauil  and  wife,  conveying  lands  belonging  to  the  wife's  stat- 
utory estate,  is  an  absolute  nullity,  l)Oth  at  law  in  e<|uity.  Ash- 
ford  r.  Watkinn,  J-'j6  ;  Simms  e.  Kelhj,  42'.>. 

13.  Sale  under  poirer  in  mortgage. — AVIien  lands  are  sold  un<ler  a  power 

contained  in  a  mortgage,  or  deed  of  trust  in  the  nature  of  a  mort- 
gage, the  sale  cuts  off  an<l  bars  the  e«|uity  of  redemption  as  efl'ectu- 
ally  and  completely  as  a  decree  of  foreclosure  in  a  court  of  eipiity, 
passing  to  the  purciuiser  the  entire  estate,  both  letral  and  e<iuitable, 
subject  only  to  the  mortgagor's  statutory  right  of  re<leniption  ;  an<i 
the  lands  being  suV)ject  to  a  lease,  executed  by  the  mortgagor  i)fior 
to  the  mortgage,  all  the  rigiits  thereby  sectired  to  the  mortgagor, 
as  lessor,  also  pass  to  and  vest  in  the  purchaser.  (His  v.  McMillan 
cO  Sous,  4H. 

14.  Filing  hill  in  double  aspect. — A  mortgagor,  seeking  to  avoid  a  sale  of 

the  pro|K'rty  under  a  power  in  the  mortgage,  and  to  redeem,  may 
file  his  bill  in  a  double  aspect — claiming  relief,  in  the  alternative, 
under  an  agreement  between  himself  and  the  mortgagee,  of  which 
the  purchaser  had  notice,  or  as  matter  of  legal  rijrht  arising  from 
the  relations  bi'tween  them,     .\dants  r.  .Sngre,  -US. 

15.  Same. — .\  mortgagor  may  file  a  bill  in  a  double  asjH>ct,  averring  full 

payment  of  the  mortgage  debt,  an<l  yet  offering  to  pny  any  balance 
that  may  be  found  due  on  the  statement  of  tlu'  a<-count.  and  pray- 
ing for  a  cancellation  of  the  mortgage,  or  for  an  ai  c-ount  and  re- 
demption.    FieUh  r.  Helms,  4^0. 

16.  Offer  to  do  eguitg. — In  a  bill  to  redeem  by  the  mortgagor,  and  to  set 

aside  a  sale  under  the  mortgage,  at  wliicli  his  agent  became  the 
purcha.'Jer,  an  offer  to  j)ay  what  is  due,  accomj)anied  with  an  aver- 
ment of  his  ignorance  of  tin-  amount,  and  his  unsuccessful  appli- 
cation to  the  defendant  for  an  accounting,  is  sutficient.  Adams 
V.  Sagre,  -JIS. 

17.  Co«/«.-^VVhen  a  bill  to  redeem  contains  an  offer  to  |)ay  the  lialance 

due  on  the  mortgage  debt,  and  the  mortgagee  interjK^ses  no  ob- 
stacle to  the  relief  prayed,  the  co.sts  of  the  suit  arc  usually  taxed 
against  the  complainant;  but,  where  both  parties  are  at  fault— a* 
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here,  where  the  complainant  made  no  offer  to  pay  before  filing  his 
bill,,  and  the  defendant  denied  the  mortgage,  claiming  that  the 
conveyance  was.  as  it  purported  to  be,  an  absolute  deed — the  costs 
will  be  equally  divided.  Hudson  v.  Kelly,  393. 
18.  Mortgage  hn  husband,  in  fraud  of  wife's  rights  of  dower  and  home- 
stead.    KelJy  V.  McGrath,  75. 

OVERRULED  CASES;  Cases  Explained,  Limited,  &c. 

1.  Bryant  v.  Stephens,  58  Ala.  636,  as  to  recitals  in  note  given  for  pur- 

chase-money of  land,  overruled  by  Tedder  v.  Steele,  347. 

2.  Coleman  v.  Smith,  55  Ala.  377,  as  to  conversion  of  statutory  into 

equitable  estate,  declared  dictum,  and  limited,  by  Masson  v.  Kelly, 
and  Turner  v.  Kelly,  85. 

3.  Maynard  v.  The  State,  46  Ala.  85,  as  to  admissibility  of  declarations 

explanatory  of  possession  of  stolen  goods,  overruled  bv  Henderson 
V.  The  State,  23. 

4.  ,S.  R.  &  D.  Railroad  v.  Webb,  49  Ala.  240,  as  to  liability  of  railroad 

companv  for  wrongful  act  of  conductor,  limited  by  Gilliam  v.  S.  & 
N.  Ala.' Railroad  Co.,  268. 

5.  Taylor  v.  The  State,  42  Ala.  529,  as  to  admissibility  of  declarations 

explanatory  of  possession  of  stolen  goods,  overruled  bv  Henderson 
V.  The  State,  23. 

PARTLTION. 

1.  Under  probate  decree ;  award  of  money  to  equalize  shares. — The  Pro- 

bate Court,  under  its  statutory  power  to  make  partition  of  lands, 
among  several  tenants  in  common  (Code,  ^§  3497-3508 ;  Rev.  Code, 
§§  3105-3114),  can  not  make  a  division  into  unequal  shares,  and 
award  a  sum  of  money  to  equalize  them  ;  but  tiie  parties  in  inter- 
est may  adopt  and  acquiesce  in  such  partition,  taking  and  holding 
possession  in  severalty  of  the  shares  allotted  to  them  respectively  ; 
and  when  such  possession  has  been  held  for  a  length  of  time  suffi- 
cient to  establish  the  fact  of  such  acquiescence,  a  court  of  equity 
will  uphold  the  partition,  and  enforce  it  in  its  integrity  Terrell  v. 
•    Cunningham,  100. 

2.  Same ;  natwe  of  such  atvard,  and  when  barred  by  lapse  of  time,  or 

statute  of  limitations. — Where  the,  parties  have  adopted  and  ac- 
quiesced in  such  unequal  partition,  the  award  of  a  sum  of  money 
to  equalize  the  shares,  charged  on  the  gre;iter  in  faver  of  the  less, 
is  in  the  nature  of  a  vendor's  lien  for  unpaid  purchase-money,  and 
is  governed  by  the  .same  rules  as  to  lapse  of  time  and  the  statute 
of  limitations.     lb.  100. 

3.  Same ;  where  one  party  has  life-estate  only,  with  remainder  to  children. 

Ii  one  of  the  parties,  to  whom  the  smaller  share  is  allotted,  has 
only  an  estate  for  life,  with  remainder  to  his  children  at  his  death, 
he  takes  only  an  estate  for  life  in  the  money  awarded  to  make  his 
share  equal  to  the  others ;  a  payment  of  the  money  to  him  would 
not  discharge  the  liability  ;  and  the  right  of  the  remainder-men  to 
enforce  the  charge  on  the  lands  would  not  accrue  until  the  death 
of  the  tenant  for  life.     lb.  100. 

PARTNERSHIP. 

1.  Levy  and  sale  of  partnership  goods,  under  execution  against  one  part- 
ner.— An  execution  against  the  property  of  one  partner  individu- 
ally may  be  levied  on  his  interest  in  the  partnership  goods ;  but 
the  purchaser  at  the  sale,  under  such  levy,  would  acquire  only  the 
individual  interest  of  the  partner,  subject  to  all  the  liens,  incum- 
brances and  charges,  which  rested  on  it  in  favor  of  the  partner- 
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ship,  its  creditors,  or  the  other  partners.  Dnnii'l  v.  Oivens  <t  Co., 
297. 

2.  Same ;  equitable  relief  agaiiuit  sale. — If  a  court  of  ecjuity  haw  juris- 

diction, in  any  case,  to  enjoin  a  sale  of  partnerHhip  pr(ti)erty  under 
execution  against  one  of  the  partners  individually,  "  it  can  only 
be  called  into  exercise  by  clear  and  strong  averments,  showing  the 
injury  which  must  result  from  a  disturbance  of  the  jiossession  con- 
sequent upon  the  levy."  An  iivernient  that  irrei)arahlc  injury  will 
result,  because  the  partnership  is  engaged  in  farming  oix-rations, 
and  the  articles  levied  on,  guano  and  cotton-seed,  were  arlvsinccd  to 
them  under  the  statute  to  enable  them  to  make  a  crop,  and  are 
necessary  to  the  successful  cultivation  of  a  crop,  is  not  sufficient. 
/  6.  297. 

3.  Same ;  remedy  for  excessive  levy. — If  the  sheriff,  having  an  execution 

against  one  partner  individually,  should  lew  on  and  sell  the  en- 
tire interest  in  partnership  goods,  this  would  be  a  conversion,  for 
which  the  other  partner  might  maintain  trover;  and  such  excess- 
ive levy  might  constitute  ihe  sheriff"  a  tresi)asser  ah  inilia,  for 
which  an  action  would  lie  in  the  name  of  the  pnrtnersliiji.     Ih.  397. 

4.  Same  ;  extent  of  levy,  and  rights  of  itnrrhaser.-  An  execution  against 

one  partner  individually  can  not  be  levied  on  any  one  specific  ar- 
ticle belonging  to  the  partnership,  hut  only  on  the  partner's  inter- 
est in  the  whole  of  the  partnership  assets;  and  the  purchaser  at 
the  sale  does  not  acijuire  the  right  to  hold  possession  of  the  prop- 
erty purchased,  as  against  the  other  members  of  the  firm.   I  h.  297. 

5.  Action  against  late  partners  ;  plea  denying  jiartnrrshii). — In  an  action 

against  two  or  more  persons  as  late  partners,  founded  on  a  prom- 
issory note  executed  in  the  name  of  the  partnershij).  the  tact  of 
partnership  can  not  be  controverted  without  a  sworn  plea  (Ctnle, 
§§  3035-36),  denving  the  execution  of  the  note.  Goeltrr,  Weil  & 
Co.  r.  Head&  Co.,  532. 

PAYMENT.     SeellrsBAXi)  and  Wife,  1. 

PLEADING  AND  PRACTICE. 

1.  When  recovery  maybe  had  undt'r  common  counts,  for  usages   under 

special  contract. — When  a  jierson  has  jyerformed  services  under  a 
special  contract  of  employment,  and  has  been  discharged,  without 
fault  on  his  part,  before  the  exi>iration  of  the  term,  he  may  re- 
cover the  stipulated  wages,  after  the  exi)iralioii  of  the  term,  under 
the  Common  counts.     Holloiray  r.    Talbot,  ■■{S9. 

2.  Demurrer. — In  an  action  on  an  attachment  bon<l,  chiiming  special 

damages  on  more  than  one  ground,  if  anv  of  the  ilamages  cl;nmed 
are  recoverable,  a  demurrer  to  the  entire  cf>mplaint  is  proi>erly 
<^iverruled.     Flournoy  v.  Epjting  v.  Lyon  <(•  Co.,  -i'lS. 

3.  Plea  of  misnomer. — A  plea  in  abatement,  on  account  of  a  misnomer 

of  the  defendant,  must  not  only  set  out  his  true  name,  but  must 
negative  the  fact  that  he  was  ktiown  or  called  by  the  nan)e  stated 
in  the  indictment.      Wren  v.  The  State,  1. 

4.  When  sworn  plea  is  nece.tsory. — In  an  action  against  two  or  more 

persons  as  late  partners,  foundeil  on  a  promissory  note  executed 
m  the  name  of  the  iiartnershij),  the  fact  of  partni-rship  can  not  W- 
controverted  without  a  sworn  i>Iea  (Code,  ^(}  .m!.'>-:{<>\  denying  the 
execution  of  the  note.     (Inettir,  Weil  A:  Co.  v.  //,■<;</»(•  To... i.?.'. 

5.  Vsnr>i. — At  law,   usurv  must  be  sixH-ially   pleaded.     MaMrr^on   r. 

Grtibbs,  406. 

PRESCRIPTION.— See  Limitations,  Stati  tk  of. 
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1.  As  to  existence  of  common  law  elesewh^re. — In  the  absence  of  proof 

to  the  contrarj-,  the  common  law  will  be  presumed  to  prevail  in 
South  Carolina,  wlien  the  parties  resided  there  at  the  time  their 
rights  of  property  accrued".  Evans,  File,  Porter  &  Co.  v.  Covington, 
440;  Cuhalan  v.  Monroe,  Smaltz&Co.,  271. 

2.  As  to  conclusiveness  of  accounting. — When  two  persons  account  with 

each  other,  and  one  pays  the  balance  found  against  him,  the  pre- 
sumption is,  that  the  settlement  includes  all  items  of  debt  and 
credit  then  existing  between  them  and  over-due  ;  but  there  is  no 
such  presumption  as  to  a  contingent  or  conditional  liability  which 
had  not  then  become  absolute.     DowUng  v.  Blackman,  SOS. 

3.  In  favor  of  municipal  ordinance. — When  a  question  is  raised  as  to 

the  reasonableness  of  a  municipal  ordinance,  havin,:r  reference  to  a 
subject-matter  wliich  is  within  the  corporate  jurisdiction,  it  will  be 
presumed  to  be  reasonable,  unless  the  contrary  appears  on  the 
face  of  the  law  itself,  or  is  established  bv  proper  evidence.  T  an 
Hook  v.  City  of  Selma,  S61. 

4.  As  to  right  of  ivaii,  or  dedication  of  highway,  from  mere  user.    Steele 

Sullivan,  589. 

PUBLIC  LANDS. 

1.  Grant  of  lands  in  aid  of  railroads  by  act  of  Jane  3d,  1855. — Construc- 
tion and  operation  of  grant,  and  title  thereby  acquired  by  railroad 
company.  Sivann  ct*  Billups  v.  Lindsey,  507;  Swann  &  Billups  v. 
Larmore,  555. 

RAILROADS. 

1.  Action  against,  for  injuries  to  stock. — An  action  for  damages  can  not 
be  maintained  against  a  railroad  company,  on  account  of  injuries 
to  stock  by  trains  running  on  its  road,  when  such  injuries  occurred 
after  the  company  had  ceased  to  own  or  control  the  road,  and  while 
it  was  owned  and  operated  by  other  corporations.  Western  Rail- 
road Co.  V.  Huss,  565. 

•2.  Same;  general  charge  on  evidence. — In  an  action  against  a  railroad 
corporation,  to  recover  damages  for  domestic  animals  killed  by  its 
trains,  althougli  there  is  no  direct  evidence  of  the  killing,  the  jury 
must  pass  on  the  sufficiency  of  the  circumstantial  evidence  ad- 
duced, and  a  general  charge  on  the  evidence,  against  the  plaintiflfs 
right  to  recover,  is  properly  refused.  South  &  North  Ala.  Railroad 
Co.  V.  Small,  499. 

3.  Liability  for  wrongful  act  of  conductor. — "  It  is  common  knowledge," 

that  if  the  conductor  of  a  passenger  train  stops  his  train,  pursues 
a  boy  on  foot  into  the  father's  house,  with  a  pistol  in  his  hand, 
seizes  the  boy,  and  carries  him  off  on.  the  train,  these  wrongful 
acts  are  not  within  the  range  of  his  employment ;  consequently,  the 
railroad  com[)any  is  not  liable  in  damages  for  such  wrongful  acts, 
without  averment  and  proof  that  it  commanded,  authorized,  or 
ratified  them.     Gilliam  r.  S.  &  N.  Railroad  Co.,  268. 

4.  Condemnation  of  lands  by  railroad  company;  payment  of  compensa- 

tion.— It  has  long  been  settled  in  this  State,  that  the  legislature 
may  confer  on  a  railroad  corporation  the  right  to  take  lands  neces- 
sary lor  the  use  and  maintenance  of  its  road,  upon  making  just 
compensation  to  the  owner;  but,  under  the  constitution  of  ISfiS,  as 
under  that  now  of  force,  it  was  required  that  the  compensation 
should  be  paid  before  or  at  the  time  of  the  taking  and  appropria- 
tion of  the  lands.     Jones  v.  N.  O.  &  S.  Railroad  Co.,  227. 

5.  Entry  on  lands  ivithout  condemnation,  and  without  payment  of  com- 

pemation. — The  railroad  company  in  this  case,  having  entered  on 
the  lands  without  the  consent  of  the  owner,  without  condemnation 
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by  statutory  prcM'eedingH,  and  without  payment  of  comiM-iisation, 
was  a  trespaHser;  and  the  owner  mi^'ht  liave  maintained  trespaHw 
or  ejectment  against  it,  or  enjoined  by  bill  in  equity  the  construe- 
tion  of  its  road  until  compensation  to  him  was  ascertained  and 
paid.     Jh.  221. 

6.  fiame;  measure  of  compensation  for  landn  takrti  hif  rnllroad. — The  gen- 

eral principle,  as  to  improvements  erected  by  a  trespasser,  can  not 
justly  be  applie<l  as  between  the  i)arties  to  this  pr< ccedinu';  the 
railroad  company  having  entered  on  defendant's  lands,  and  ci>n- 
structed  its  i-oad  through  them,  without  his  consent,  and  witluMita 
resort  to  statutorj-  proceedings  to  conden)n  the  right  of  way  ;  and 
the  defendant  having  allowed  ten  years  to  elapse  without  institut- 
ing proceedings  to  obtain  compensation.  The  jusi  measure  of  t-om- 
pensation,  under  these  circumstances,  is  not  tlie  increased  value  of 
the  land  at  the  lime  the  i)roceedings  are  instituted,  caused  by  the 
improvements  erected  by  the  railmad  comi>any,  but  the  value  of 
the  land  when  taken  by  the  railroad,  and  the  injury  or  diminution 
in  the  value  thereby  caused  to  the  contiguous  lauds;  and  interest 
on  the  sum  thus  ascertained,  it  »eeuiii,  should  al.so  be  allowed. 
Ih.  227. 

7.  Railroad  feont/.t,   iridoriti'd  hij  Statr;   when   nef/otinhle,  or  roviin>'r''iiil 

paper. — Bonds  is.«ued  by  an  Alabama  railroad  company,  and  in- 
dorsed by  the  State  under  the  provisions  of  the  act  approved  Feb- 
ruary 21st,  1870;  payable  "to or  bearer,  in   .\merican  gohl 

coin,  on  presentation  at  the  oHice  or  agency  of  said  conij)any  in  the 
city  of  New  York,"  with  coupons  attached  payabh-  in  like  manner; 
and  containing  a  stipulation  in  each,  that  it  "can  l>e  registere<l 
and  made  i)ayable  by  transfer  only  on  the  In  oks  of  said  company." 
being  governed  by  the  u'eneral  commercial  law,  "which  must  1h' 
presumed  to  i)revail  in  New  York,  and  which  jirevails  lu  re  so  far 
as  not  changed  by  statute,"  are  clr)thed  with  all  the  attrihtites  of 
con)mercial  j)aper;  they  pass  by  delivery,  and  in  the  hands  of  a 
holder  actpiiring  them  for  value  before  due,  without  notice,  are 
not  subject  to  etjuities  with  which  they  were  affected  as  between 
the  original  parties,  or  while  in  thi'  hands  of  a  party  hohling  them 
intrust.     Reid  r.  Hank  <>/ Muhilt.  J:>:>. 

8.  Grant  of  /«/k/.i  in   aid  <>/  ruilroadn.  Iiij  art  of  CotujrtKit  of  Jnue  .W, 

1856;  Vhat  title  pansed  thrnl  i/. — I'ntler  the  provisi<  ns  of  the  act  of 
Congress  approved  June  ;^d,  18o(),  "granting  public  lamls  in  al- 
ternate sections  to  the  State  of  Alal)ama,  to  aid  in  the  construc- 
tion of  certain  railroads"  (11  l'.  S.  Statutes  at  large,  p.  17  .  and 
the  subsequent  act  of  Ai)ril  10th,  IStiO,  renewinj:  said  grant  Itl  /'<. 
45),  a  present  title  to  tlu"  lands  i)assed  to  tlu'  State,  subject  to  Ix" 
devested,  by  proper  action  taken,  for  breach  of  the  condition  sub- 
sequent annexed  to  the  grant ;  and  though  this  lith-  did  not  atta<'h 
to  any  s|)ecific  sections  of  land,  until  the  rotate  of  the  particidar 
railroad,  to  aid  in  the  constructicn  of  which  the  grant  was  ma<le, 
was  definitely  !ocate<l  within  the  time  .dlowed  liy  said  acts  of  Con- 
gress, no  title  remained  in  the  I'nitecl  S;ates  subject  to  entrv  or 
sale.  Sirann  i{-  liilliijts  r.  Lindxey,  ,'>(i7;  Sirniin  A*  liillnp.*  v.  l.nr- 
more,  555.^ 

9.  Same;  poirrr  of  xah-. — Under  said  acts  of  Con.^ress.  the   State   held 

the  lands  so  granted  in  trust  for  the  purposes  sptH-itied.  and  had 
al)solute  power  to  sell  one  himdred  and  twenty  sections,  within  a 
continuous  lenL'th  of  twenty  miles  of  the  particidar  railroa^l.  before 
any  work  was  done  on  the  road  ;  an<l  this  |M.\yer  of  sale  it  might 
lawfullv  assign  or  transfer  to  the  railroad  it.self.  Ih.  .7.*.). 
10.  ^a>/(6'.—l'nder  said  acts  of  Congress,  the  State  liehl  the  lands  s«. 
granted  in  trust  for  the  i)urj)oses  specitie<l.  limited  by  the  n-slric- 
tions  and  conditions  expres.'<e<l  in  the  grant ;  having  ab.solute  pow- 
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er  to  sell  one  hundred  and  twenty  sections,  within  a  continuous 
length  of  twenty  miles  of  the  road,  before  any  work  was  done  on 
it,  and  the  further  power  to  sell,  as  the  work  progressed,  the  same 
number  of  additional  sections,  within  other  twenty  continuous 
miles,  on  the  Governor's  certificate  to  the  Secretary  of  tho  In- 
terior that  such  twenty  continuous  miles  of  the  road  were  complet- 
ed; and  when  any  of  the  lands  were  sold  and  conveyed  in  pursu- 
ance of  these  powers,  the  purchaser  acquired  an  absolute  title, 
whether  the  railroad  was  ever  completed  or  not.     lb.  507. 

11.  Same;  legislative  joint  resolutions  of  1857-8,  transferring  said  lands 

to  railroad  company,  and.  subsequent  sale  by  company. — By  joint 
resolution  of  the  General  Assembly,  approved  January  30th,  1858, 
it  was  declared,  "that  so  much  of  said  lands,  interest,  rights,  pow- 
ers and  privileges,  as  are  or  may  be  granted  and  conferred,  in  pur- 
suance of  the  said  act  of  Congress,  to  aid  in  the  construction  of  a 
railroad  from  Gadsden  to  connect  with  the  Georgia  and  Tennessee 
line  of  railroads,  through  Chattooga,  Wills,  and  Lookout  valleys, 
are  hereby  disposed  of,  granted  to,  and  conferred  upon  the  Wills 
Valley  Railroad  Company,  to  be  used  and  applied  by  said  compa- 
ny upon  the  terms,  conditions,  and  under  the  restrictions  in  said 
act  of  Congress  contained."  In  1861,  said  railroad  company  sold 
the  lands  here  sued  for,  which  are  within  six  miles  of  the  railroad, 
and  within  twenty  miles  of  the  point  wliere  it  crosses  the  boundary 
line  of  Georgia,  but  more  than  twenty  miles  from  Gadsden,  and 
more  than  twenty  miles  from  Wauliatchie  in  Tennessee,  where 
work  on  the  road  was  commenced,  five  miles  from  Chattanooga, 
where  th':^  Georgia  and  Tennessee  railroads  meet  and  intersect ;  and 
the  purchase-money  paid  was  used  by  the  company  in  the  con- 
struction of  the  road.  Held,  that  the  sale  was  authorized  by  the 
said  acts  of  Congress  and  joint  resolutions  of  the  (Tcneral  Assem- 
bly ;  and  there  being  no  proof  of  any  other  sale  having  been  made 
by  the  company,  that  the  court  would  not  presume  that  the  abso- 
lute power  had  been  previously  exhausted.     lb.  555. 

12.  Same. — Beyond  the  first  one  hundred  and  twenty  sections,  as  to 

which  an  absolute  power  of  sale  was  given,  the  State  had  no  au- 
thority to  sell  or  dispos?  of  anj^  of  these  lan<ls,  even  to  the  railroad 
company  itself,  except  in  portions  of  twentv  miles  as  the  road  pro- 
gressed, and  could  not  convey  to  its  grantee  or  appointee  any  great- 
er power  than  was  vested  in  itself.  The  joint  resolutions  of  the 
General  A'jsembly,  approved  January  30th,  .1858,  by  which  it  was 
declared  that  the  hinds  "are  hereby  disposed  of,  granted  to,  and 
conferred  upon  "  the  railroad  particularly  designated,  "to  be  used 
and  applied  by  said  company  upon  the  terms,  conditions  and  re- 
strictions in  said  act  of  Congress  contained,"  although  strong 
words  of  grant  and  disposition  are  used,  "  which  would,  ordinarily, 
convey  all  the  title  of  the  grantor,"  must  be  construed  in  connec- 
tion wdth  the  act  of  Congress,  and  do  not  convey  to  the  railroad 
company  any  greater  power  or  interest  than  the  State  itself  had ; 
and  notwithstanding  these  joint  resolutions,  the  legal  title  to  said 
lands,  beyond  the  first  one  hundred  and  twenty  sections,  remained 
in  the  State  until  the  railroad  was  completed.  lb.  507. 
13  Same;  statute  of  limitations,  as  defense  to  action  for  said  lands. — Stat- 
utes of  limitation  do  not,  unless  so  expressed,  run  against  the 
State,  or  the  TTnited  States,  nor  does  the  statute  begin  to  run  until 
there  is  some  one  entitled  to  sue  ;  and  the  title  to  these  lands  re- 
maining in  the  State  until  the  railroad  was  completed,  less  than 
ten  years  before  the  suit  was  brought,  the  statute  of  limitations  is 
no  defense  to  the  action.     76.  507. 

REDEMPTION  OF  REAL  ESTATE.     See  Landlord  and  Tenant,   3. 
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RETAILING  SPIRITUOUS  LIQUORS.     See  Ckimixal  Law,  19. 
SET-OFF. 

1.  Right  of  doner. — An  inchoate  or  continjrent  ri^rht  of  dower  \h  not 

available  as  a  set-off  (Code,  §  2f)J»l),  since  its  vatlue  can  not  be  pre- 
cisely measured  by  a  petuniarv  8tan<lard.  Johruton  A  Sfatt  v. 
Smith's  Adm'r,  108. 

SHERIFF. 

\.  Defects  in  legal  process  ;  when  not  available  to  officer  for  failure  to  tX' 
ecute. — When  an  execution,  or  renditioni  exponas,  is  issued  by 
competent  authority,  and  is  regular  on  its  face,  a  sheriff  (*r  con- 
stable, into  whose  hands  it  may  come  to  be  executed,  "is jus- 
tified in  the  execution  of  the  same,  w  hatever  may  Ik*  the  defwt  in 
the  proceedings  on  which  it  was  issued"  (Code,  ^  ;i041) ;  e<jn»'e- 
quently,  he  can  not  .set  up  such  defects  in  excuse  for  his  failure  to 
execute  the  process.     Martin  r.  Hall,  4~l. 

2.  Levy  of  e.reculioii   on   purtnership   goadx. — If  the  sheriff,  having  an 

execution  against  one  partner  individually,  should  levy  on  and  sell 
the  entire  interest  in  partnership  goods,  this  would  l)e  a  conversion, 
for  which  the  other  partner  might  maintain  trover;  an«l  such  ex- 
cessive levy  might  constitute  the  sheritla  tre^passer  ah  initio,  for 
which  an  action  would  lie  in  the  name  of  the  i>arlnership.  Ihmiel 
V.  Owens  tt  Co.,  297. 

3.  Summary  judgment  against ;   what  necessary  tn  xuatain. — To  sustain 

a  summary  judgment  again.**!  a  skeriff  and  his  sureties,  for  his  fail- 
ure to  return  an  execution  (Code,  ()()  .3.'J.">  1 -.")7 ) ,  the  rei-onl  must  af- 
firmatively show  that  the  jdaintitr  was  entitled  to  pursue  the  stat- 
utory remedy,  and  that  all  the  re«iuisitions  of  the  statute  were 
complied  with.      Warwirk  r.  lirooks,  4l~- 

4.  Sam^i ;  notice  not  }>art  of  record. — The  notice  of  niotioti,  serve<l  on 

the  defendants,  is  no  part  of  the  record,  unless  made  so  by  onler 
of  the  court,  and  can  not  l;e  looke<l  to  for  any  |>nr|M..-.e.     ih.  4'~. 

5.  Same  ;  recitals  of  judgment  as  to  i.-<.iu>:  and  appi-arnncf.  —  WIutc  the 

judgment-entry,  in  such  summary  pnneediug,  n  t-ites  that  the 
plaintiff  caine'by  attorney,  "and  tlie  defen<iants  not  U-ing  r«'pre- 
8ente<l  in  court,  "and  the  presiding  judgr  having:  I.een  of  counsel," 
the  clerk  selected  an  attorney  of  ihe  court,  to  (inside  tin  the  trial ; 
"  and  issue  being  joined  ujxm  the  iilaintitl's  motion  fora  ju<lgnient 
against  the  defendants,  thereupon  (  anie  a  jury,"  «N:.  :  /if/</.  that 
these  inconsistent  recitals  did  not  aiitl!ori/,e  the  inference  that  any 
of  the  defendants  appeared  ami  joined  issue.     Ih.  4l~. 

6.  Same;  when  judgment   is  t>y  default. — if  the  defendants  do  not  ap- 

pear, a  judgment  by  <lefault  sliouid  l>e  taken  against  tluui.  and  the 
Judgment-entry  sluiuld  then  show  that  every  material  avi-rincnt  of 
the  motion  was  prove<l.     lb.  4l~- 

SPECIFIC  PERFOR.MAXCE.     See  Chanckky,  2b-:Vl. 

STATUTES. 

1.  Construction  of  revisory  statutes.— U  is  a  .s.;ttJed  nil.;  of  statutory 
construction.' that  a  statute  intend«-d  as  a  revision --f  the  .-ul.j.-<t- 
matter  of  former  statutes,  and  as  a  substitute  for  then».  is.  to  the 
extent  of  the  revision,  a  repeal  of  the  t'ornur  statutes.  >  'f  - . 
Simons,  S52. 

SUMMARY  JUDGMENTS.     See  Shebifk.  :3-<i. 
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SURETIES. 

1.  Contribution  between  co-sureties. — As  between  co-sureties,  equality 

is  equity,  and  any  security  given  by  the  principal,  for  the  indem- 
nity of  one,  enures  equally  to  the  benefit  of  the  other;  hence, 
where  the  principal  transfers  to  one  surety,  for  his  indemnity, 
notes  executed  bj-  the  other  surety,  and  such  notes  are  paid,  the 
payment  enures  to  the  ecjual  exoneration  of  both  sureties,  and  the 
balance  of  the  debt  is  a  common  burden  on  both  ;  Vjut,  the  notes 
not  being  paid  during  the  life  of  the  surety  to  whom  they  were  so 
transferred,  and  the  distributees  of  .his  estate  seeking  to  charge 
his  administrator  with  negligence  in  failing  to  collect  them,  the 
latter  is  entitled  to  the  benefit  of  any  excess  of  partial  payments 
made  by  tlie  surviving  surety  over  and  above  his  share  of  the 
debt.     Munden  v.  Bailey,  63. 

2.  Liability  of  surety  on   note  for  purchase-ynoney,  and   disclaimer  by 

him. — A  surety  on  the  note  given  for  the  purchase-money  of  land, 
though  not  a  necessary  party  to  a  bill  to  enforce  the  vendor's  lien, 
is  a  proper  party,  being  interested  in  the  account  to  be  taken  ;  and 
when  made  a  party  defendant,  he  can  not  avoid  a  personal  decree 
for  any  balance  of  the  debt  remaining  due  after  the  land  has  been 
sold,  as  authorized  by  the  statute  (Code,  §3908),  by  entering  a 
disclaimer.     Tedder  v.  Steele,  347. 

3.  Implied  promise  of  indemnity  to  surety. — The  promise  of  indemnity, 

which  the  law  implies  as  between  the  principal  and  his  suret}', 
springs  out  of  the  relation  existing  between  them  so  soon  as  it  is 
formed,  and  does  not  arise  from  the  subsequent  discharge  by  the 
surety  of  a  liability  or  default  of  the  principal ;  such  subsequent 
payment  only  fixing  the  measure  of  damages  he  has  sustained,  and 
the  amount  necessarv  to  be  reimbursed  for  his  full  indemnity. 
Martin  v.  Ellerbe's  Adm'r,  326. 

4.  Payment  by  surety  uithout  suit. — The  surety  may  discharge  his  lia- 

Vnlity  without  suit,  unless  warned  by  his  principal  not  to  do  so,  or 
unless  the  liability  is  made  dependent  on  the  creditor's  obtaining 
judgment,  and  he  may  so  pay  a  liability  or  demand  which  is  pure- 
ly equitable ;  but,  in  so  doing,  he  assumes  the  burden  of  proving, 
as  against  the  principal  or  his  estate,  the  liability  and  its  amount, 
and  can  not  recover  beyond  the  amount  which  the  creditor  might 
have  recovered  against  him  and  his  principal.     Ih.  326. 

5.  Same ;  payment  of  equitable  demand. — If  the  demand  paid  by  the 

surety  was  purely  equitable,  involving  the  settlement  of  compli- 
cated accounts,  on  which  the  creditor  could  not  have  maintained 
an  action  at  law,  his  claim  for  reimbursement  by  his  principal  is 
purely  a  legal  d.emand,  notwithstanding  the  character  of  the  evi- 
dence which  may  he  necessary  to  sustain  it;  and  his  only  remedy, 
in  the  absence  of  special  circumstances,  is  an  action  for  monev 
paid.     lb.  326. 

6.  Same;  payment  in  compromise. — Since  the  right  of  the  surety,  as 

against  the  principal  or  his  estate,  is  to  indemnity  onlj',  he  can  in 
no  case  recover  more  than  the  amount  actually  paid  by  him,  though 
it  was  paid  in  compromise  of  a  greater  liability  ;  but  the  liability 
of  the  principal  can  not  be  increased  by  any  compromise  effected 
by  the  surety,  unless  made  in  ignorance  of  matters  which  lessen 
the  liability,  and  which  he  could  not  by  reasonable  diligence  as- 
certain,    fb.  326. 

TAXES,  AND  TAX-COLLECTORS. 

1.  Purchase  at  tax-sale,  by  party  who  ought  to  have  paid  ta.res. — A  pur- 
chase of  land  at  a  sale  for  unpaid  taxes,  by  a  person  whose  duty 
it  was  to  pay  the  taxes,  operates  only  as  a' payment,  and  can  not 
avail  to  strengthen  his  title  against  the  person  under  whom  he 
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holds;  and  thiH  principle  applies  to  a  pors-on  who  in  in  |Krt*.M-M..ion 
under  an  executory  contract  of  purchane,  arid  t4.  a  Miih-pun-hawr 
holding  under  him.  Jolmntun  <(•  ScatH  r.  Sinilh'x  .\>lm'r,  Ins. 
2.  Lnw»  authorizing  tax-collfcforn  to  ijin-  nfpnaiti'  ttotitlx  for  r';ll,> don  ,,f 
general  and  xpecinl  t(i.re»;  rnliilitii  as  ngaiiiM  ronntif  ln,tiil»  i*nu,'il 
under  former  law. — Under  the  provisions  of  the  ait  approved  Ik- 
comber  81.st,  18()8,  by  which  counties,  cities  and  towns  were  au- 
thorized, on  a  popular  vote,  to  stihscrilte  to  the  capital  st<Mk  of  any 
railroad  deemed  by  them  most  conducive  to  their  respci-tive  inter- 
ests; jvhen  such  subscription  was  made,  and  the  I  ondr«  of  the 
county,  city  or  town  issue<l  in  pursuance  of  it.  the  holders  of  such 
bonds  were,  by  the  terms  ot  the  statute,  placed  on  a  jM-rfect 
equality  with  the  State  and  county,  in  the  asses^ment  and  colle<  - 
tion  of  the  necessary  and  ]>roper  taxes;  the  .same  duties  wer*-  im- 
posed upon  all  olHcers.  State  and  county,  concenn<l  in  the  a^sess- 
ment  and  collection  of  such  taxes,  an<l  the  same  remedies  ^iven 
against  them  for  any  neglect  or  breach  of  duty.  I'nder  the  pro- 
visions of  the  act  ajiproved  March  1st,  1S7(;.  a'litl  the  amendatory 
act  approved  .Tanuary  22d,  bS77  (now  forming  sectifins  ■J(»4-4(»7  .',f 
the  Code),  tax-collectors  are  authorized  to  give  separate  iMfuds  for 
the  collection  of  the  g«'neral  State  and  county  faxes,  and  for  the 
collection  of  any  sjK'cial  tax  "  authori/ed  by  law,  or  required  by 
the  judgment  of  any  court,"  one  or  both;  and  when  a  lollecto'r 
gives  a  bond  conditionecl  for  the  colle<'tion  of  the  treneral  taxes 
only,  the  governor  is  authi)ri/ed  to  appoint  a  coIKctor  for  the 
special  taxes,  who  must  be  a  citizen  of  the  ( oiinty.  and  must  give 
a  bond  with  such  citizens  as  his  sureties.  Il-ld.  that  the  i  tfect  <>f 
these  provisions,  where  a  county  had  subscribed  to  a  railroad 
imder  the  law  of  LSGS,  and  judgment  has  been  obtained  against  it 
by  a  holder  of  its  bonds,  as  in  this  case  ajipears,  is  to  jMrmit  the 
collection  of  taxes  forg«Mieral  Stat»>  and  comity  pur|K>s(.s.  as  under 
former  laws,  while  another  remedy,  less  ])rompt  and  (thitive,  is 
provide*!  for  the  collection  of  the  special  railroad  tax  ;  and  hence 
these  sections,  in  their  application  to  a  county  which  had  1  ecome 
lial)le  on  its  subscription  to  a  railroad  prior  to  their  ailojition,  are 
unconstitutional,  and  the  tax-collector  can  not  claim  the  right  t.> 
give  a  Ixmd  conditione<l  for  the  collection  of  the  general  taxi-.s 
only.     Edmardu  v.  ]\'illlinii.i<>u,  14-'>. 

TENANTS  IN  COMMON. 

1.  Liability  for   renti^,  ax  lutireen   each  otfn r.—  .Kfi  between   tenants   in 

common  of  lands,  where  there  has  be««n  no  actual  <>uster  or  evic- 
tion, one  is  not  liable  to  the  other  for  mere  use  and  .h<  upation. 
imless  there  was  a  contract  or  agreement  to  pay  rent,  <(r  unU.-!.. 
the  premises  being  rented  out.  one  received  more  than  hi>  share  ..| 
the  rents.      Terrrll  r.  ('uiuiiu<ihatn,  l"0. 

2.  Crops   rAixed  on    landx   of  truantx  in    rnunnun,  l>i/   liii.^liind  <■/  ••n-    •>/ 

than. — AVhere  the  hus1>and  occupies  and  cultivates  lands  which 
belong  to  his  wife  and  her  brothers  and  sisters  as  tenants  in  cm- 
mon,  no  trustor  eijuity  attaches  to  the  crops  after  he  has  gathere.1 
and  .sold  them,  as  in  favor  of  the  other  tenants  in  common.  «hieh 
thev  can  assert  against  the  purchaser.  K-kh",,  ,.  M  <•.<//< r.  h,.i:i.< 
&  Co.,  4U. 

TRESPASS. 

1.  When  action  /(>.<».— The  gist  of  the  action  of  tn-sj-ass  U-in;:  the  injur> 
to  the  possession,  the  plaintill'.  to  entitle  himself  to  a  ncvery. 
must  show  that,  as  against  the  defendant,  at  tlu'  time..|  the  injury 
he  had  the  rightful  jxissession.  either  a.tual  ..r  cnstnictive :  and 


720  INDEX. 

TRBSFASS— Continued. 

he  can  not  recover  on  his  general  property,  which  draws  to  itself 
the  possession  when  there  is  no  intervening  adverse  right  of  enjoy- 
ment, if,  at  the  time  when  the  injury  was  committed,  he  had  con- 
ferred upon  another  the  exclusive  right  of  present  enjoyment,  re- 
serving to  himself  only  the  right  to  take  or  resume  possession  at 
some  future  time,  or  on  the  happening  of  some  future  event  or  con- 
tingency.    Boswell  <i-  Woolley  v.  Carlisle,  Jones  dc  Co.,  244- 

2.  Same,  hy  mortgagee. — Under  a  mortgage  of  a  growing  crop  of  cotton, 

corn,  &c.,  to  secure  a  debt  for  advances  made  and  to  be  made 
during  the  season;  containing  an  express  stipulation,  that  the 
mortgagor  should  deliver  a  specified  number  of  bales  of  cotton  on 
the  first  day  of  November,  and  the  remainder  on  the  first  day  of 
the  next  January,  if  practicable,  with  condition  that,  if  default 
should  be  made  in  the  payment  of  the  debts  as  specified,  the  mort- 
'  gagee  was  then  authorized  to  take  possession  ;  the  mortgagee  has 
no  right  of  possession  until  default  has  been  made,  which  can  not 
occur  before  the  first  day  of  November;  consequently,  he  can  not 
maintain  trespass  against  a  creditor  of  the  mortgagor,  for  levying 
an  attachment  on  the  crop  before  that  day.     lb.  244. 

3.  Improvements  erected  by  trespasser  on  land. — The  maxim  of  the  com- 

mon law,  that  everything  affixed  to  lands  becomes  a  part  of  the 
freehold,  was  always  subject  to  exceptions ;  and  these  exceptions 
have  multiplied  with  the  increasing  value  and  importance  of  per- 
sonal property,  and  the  varied  necessities  and  exigencies  of  society ; 
yet,  it  is  generall.v  true  that,  when  there  is  a  tortious  entry  upon 
lands,  and  the  tortfeasor  makes  improvements,  annexed  to  the  soil, 
for  the  better  use  and  enjoyment  of  the  lands,  such  improvements 
become  a  part  of  the  realty,  and  the  owner  of  the  lands  is  under 
no  obligation,  legal  or  equitable,  to  make  compensation  for  them, 
or  to  suffer  them  to  bo  dissevered  and  removed.  Jo7ies  v.  N.  0.  ct- 
S.  Railroad  Co.,  221. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  By  mortgagee ;   conclusiveness  of  judgment.      Boswell  &  Woolley 
V.  Carlisle,  Jones  tfr  Co.,  244- 

TROVER.     See  Partnership,  3. 

TRUSTS,  AND  TRUSTEES. 

1.  Trust  created  by  verbal  agreement  and  deposit  of  bonds. — A  valid  trust 

may  be  created,  by  and  in  favor  of  the  makers  of  a  promis.sory  note 
executed  in  aid  of  a  railroad  company,  by  Iheir  deposit  of  bonds 
of  the  company  witli  one  of  their  number,  under  a  verbal  agree- 
ment that  the  bonds  shall  be  held  by  him  for  the  protection  and 
security  of  the  makers  against  liability  on  the  note,  their  respective 
interests  in  the  bonds  being  proportionate  with  their  agreed  lia- 
bility on  the  note  as  between  themselves.  Reid  v.  Bank  of 
Mobik,  199. 

2.  Sam^;  conversion  of  bonds  by  trustee;  remedy  of  cestuis  que  trust. — If 

the  trustee,  while  so  holding  such  bonds,  appropriates  them  to  the 
payment  of  his  individual  debts,  or  the  debts  of  a  partnership  of 
which  he  is  a  member,  or  pledges  them  as  collateral  security  for 
such  debts;  tliis  is  a  violation  of  the  trust,  and  a  wrongful  conver- 
sion, which  renders  him  chargeable,  at  the  suit  of  the  beneficiaries, 
with  the  value  of  the  V)onds  at  the  time  of  the  conversion;  and  the 
beneficiaries  may  also  pursue  and  recover  the  bonds,  or  their  pro- 
ceeds if  changed,  in  the  hands  of  all  persons  except  a  purchaser  for 
valuable  consideration  without  notice ;  and  even  in  the  hands  of 
such  a  purchaser,  if  the  bonds  are  not  negotiable  paper.     lb.  199. 
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3.  Reaultimj  trust  ar'niinij  from  paijment  of  purchasr-uionefi. — On  a  pur- 

chase of  lamlH  hv  the  husbaii<l,  partly  on  credit,  if  tl)e  <'asi)  pay- 
ment is  matle  witii  ni<iiiey  furnislied  W  the  wife's  father  as  an  ad- 
vancement to  her,  a  resulting'  trust  in  the  land  arises  in  her  fav(jr 
to  the  extent  of  such  payment,  which  attaciies  to  the  whole  land, 
and  which  a  court  of  eiputy  will  specitically  enforce  at  her  instance, 
when  the  purchase-money  has  been  fully  paid.  Lewis  v.  liiiilding 
it"  Loan  Ass;jrii.itioii,  27<>. 

4.  Vontinuanee.  of  trnxt'-r's  titlr. — When  property  is  held  by  a  trustee, 

under  testamentary  provisions,  fr)r  the  sole  and  separate  use  and 
benefit  of  a  married  woman,  to  the  <'Xclusion  of  the  marital  rights 
of  the  husband,  the  trust  is  dissolved  by  her  death,  anrl  the  e<iui- 
table  estate  becomes  a  lejjal  estate  in  those  who  Kuccee<l  to  it. 
Grimhcill  v.  Patton,  G^'iJ. 

5.  Ad  mi  ni  stridor  its  Ifstntmeninrtj  truster;  rorttrart  iti  referetiri-  to  trust 

]>roprrtii for  heiietit  of  his  nifr,  in  rinlation  of  trust. — An  adminis- 
trator with  the  will  amiexed,  havin>;  marrie(l  one  of  the  testator's 
two  daujihters,  and  bein^'  cluiri.'cd  by  the  will  with  the  <luty  of  in- 
vesting and  jireservinj,'  trust  fumls,  the  income  and  profits  of  which 
were  to  ije  paid  annually  to  the  two  daUL'hters,  to  the  exclusion  of 
all  rigiit  on  the  part  of  tln-ir  respective  husl)auds,  with  r«'mainders 
to  their  children,  and  to  the  next  of  kin  in  default  of  children,  can 
not  enter  into  any  v;did  contract,  by  which  the  title  to  lands,  m(jrt- 
gaged  to  .secure  a  del)t  due  to  the  trust  estate,  can  be  j)Urchase<l 
and  held  for  the  l)eneHt  of  his  wife,  in  violation  of  the  terms  of  the 
trust.     Dunham  r.   .\fllhous,  oO'!. 

6.  Same;  jrhm  fjnardiau  and  ward  uill  }),■  hrld  t'liar(/rald>'  uith  nolicr  of 

such  violation  of  trust. — In  such  case,  if  it  appears  that  the  mort- 
gage also  secured  another  debt,  due  to  an  infant  for  money  loanetl 
l)y  her  guardian,  wliich  was  also  embraced  in  the  decree  of  fore- 
closure ;  the  decree  being  entered  satisfied,  pursuant  to  an  a<.'ree- 
ment  between  the  adminis:rator  and  the  guardian,  thui'/h  no 
money  was  in  fact  iiaid  ;  a  part  of  the  d('l»t  due  to  the  ward  ln'ing 
settled  as  cash,  the  guardian  charging  himself  with  the  amount, 
and  taking  a  mortgage  on  the  lands  I'or  the  residue  from  the  nomi- 
nal purchiiser,  wiio  lield  lor  tliel»enetit  of  the  administrator's  wife; 
the  guardian  and  ward  lnini:  charg  able  with  notice  of  the  breach 
of  trust  and  m:sa|)|)licaliou  of  the  trust  funds,  a  court  of  ei|uity  will 
not,  at  the  suit  of  the  ward,  enforce  the  mortiiage  given  to  secure 
the  balance  of  her  ilel)t,  ti>  the  detriment  of  the  contingent  remain- 
der-men.    lb.  ')'.>!>. 

7.  Same;  ertrnt  of  rrlirf  in  sudi  casr. — The<lecn'oof  foreclosure  having 

been  regularly  made,  the  sale  under  it  properly  comlurtcd.  n'ported 
to  the  court,  and  coiilirmed  ;  dee(ls  execnti-<l  under  the  order  of  tlie 
court,  and  the  decree  entered  satisH«-  1 ;  and  the  m  'rtj:agor  not  liav- 
ing  i)artici]>:ited  in  the  breacli  of  trust  c  •nmiitt-d  liy  the  adminis- 
trator and  the  guardian,  wlio  were  the  K'lral  representatives  of  the 
secured  debts;  although  the  lands  will  be  held  chargeable  with  the 
trust  funds  thus  misai)plied.  at  the  election  of  thi'  In-neliciaries  in 
remainder,  the  sale  under  the  decree  will  not  1k>  .set  asid-.  nor  the 
mortgagor's  rights  und<T  it  in  any  way  dis!urb«'d.     P,.  .',:n;. 

8.  Same;   riglds  of  rfiniindir-mrn,  ami  uhi  ma;/   rif,rr.-<int  lh<  ni. — The 

beneficiaries  in  remainder,  in  such  case,  "  may  <'lect  to  dischiim  as 
to  ti)e  lands.  an<l  hold  the  trustee  and  his  sureties  liable  tor  thf 
sum  of  the  assets  thus  converted  and  !ni-a|>p!ied  by  him;  and 
since  the  remainder-men  <an  not  now  Ite  known,  and  may  not  l>e 
/»  f-jis' ,  the  trustee  [that  is,  the  succei-din/  administrator^  is  the 
proper  and  onlv  partv  to  look  after  their  inten-sts,  and  to  pre.^ervo 
4t{ 
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the  corpus  of  the  fund,  to  be  turned  over  to  them  when  tliey  are 
ascertained.  //*.  o9G. 
9.  Same;  estoppel  against  wife,  ond  relief  to  vard. — As  to  the  Ih'e-estate 
of  the  administrator's  wife  in  tlie  original  de1)t  secured  by  the 
mortgage,  tlie  arrangement  being  made  for  her  lienefit,  and  she 
being  cognizant  of  the  breach  of  trust,  she  is  estopped  from  setting 
it  up,  as  against  the  infant,  in  avoidance  of  the  mortgage  given  to 
secure  the  residue  of  her  del>t.     lb.  096. 

10.  Protection  accorded  to  trust  esta'e   in  remainder,  in  ab.^ence  of  plead- 

ings or  parties. — The  record  in  tliis  case  disclosing  a  breach  of  trust 
and  misapph'cation  of  trust  funds,  by  and  between  jKirties  who  are 
asserting  adverse  claims  to  tiie  property,  arrowing  out  of  such  breach 
of  trust,  while  tlie  property  is  chargeable,  at  the  election  of  the 
beneficiaries  in  rem  linder,  with  the  trust  funds  so  misapplied,  and 
they  are  not  liefore  the  court,  nor  even  known  ;  the  court  "  will  not 
exert  its  powers  in  sucli  a  service,"  until  the  trusts  are  properly 
cared  for  and  secured.     Jb.  'Anj. 

11.  AUotrant'e  of  counsel  fees  tj  frii.<ttf'. — A  trustee  by  appointment  for  a 

married  wom.ni,  to  whose  property,  on  her  death  intestate,  con- 
flicting claims  are  asserted  by  her  surviviiig  husband,  her  admin- 
istrator, and  her  brotliers  and  sisters,  may  properly  tile  a  bill  in 
equity,  asking  a  judieinl  consimction  of  the  will  ci-eatina  the  trust, 
and  the  directions  of  the  court  as  to  the  proper  persons  to  whom 
he  shall  deliver  the  property;  but,  in  sudi  suit,  he  is  merely  a 
stakeholder,  of  who'.n  strict  n  utrality  and  indifference  are  re- 
quired, not  advocating  or  esjiou-ing  the  cause  of  any  one  of  the 
claimants;  and  while  he  is  entitled  t  >  an  allowance  for  reasonable 
counsel  fees,  for  services  ren  lered  in  instituting  and  prosecuting 
such  suit,  this  being  a  proper  charge  on  the  trust  fund,  his  counsel 
can  not  represent  the  interest  of  any  of  the  rival  claimants,  and 
charge  the  trustee  or  the  trust  estate  on  account  of  sui-h  additional 
services,     (irirnball  r.  Crus'',  o.^. 

12.  Compensation  of  trustee;  wlifn  alloved  for  extra  services. — The  general 

nianagement,  pre-ervation,  and  investment  of  the  trust  funds,  and 
the  making  of  rep.irts  and  settlements,  are  among  the  ordinary 
duties  of  a  trustee,  for  which  he  can  not  claim  extra  compensation  ; 
and  there  is  n<»  greater  reason  for  increasing  his  compensation,  Ix- 
cause  a  jtartii-ular  investment  has  developed  unusual  profits,  than 
there  would  I^e  for  diminishing  it  if  tlie  investment  had  proved  un- 
profitable;  but,  if  it  becomes  necessary  for  the  trustee  to  file  a 
l)ill  in  eipiity  to  .settle  the  rights  of  different  claimantsof  the  trust 
property,  and  extra  labor  is  thereby  cast  on  him,  he  should  have  a 
reasonable  allowance  for  such  extra  labor.     Ih.  5.34. 

13.  Apportionment  if  alloirance  for  cu-^ls  and  compensation. — AVhen  the 

trust  estate  involved  in  the  litigati(jn  consists  of  both  real  and  jier- 
sonal  property,  the  former  descending  to  the  heirs  at  law,  and  the 
latter  devolving  on  the  personal  representative,  whatever  allowance 
is  made  to  the  trustee,  for  co msc!  fees  and  compensation,  should 
l>e  apportioned  between  the  two  funds,  or  kinds  of  ])ropertv. 
//;.  .->.U. 

14.  Attorney's   fees  for  .'<erri<'fs   reiahred   in    litigation  about  trust  estate; 

u:lien  chargeable  against  trust  fund. — The  principle  which  governs 
in  the  case  of  a  creditors'  bill,  or  other  bill  of  similar  character, 
anil  which  requires  that  all  p-rsons  who  come  in  and  partake  of 
the  fruits  of  the  litigation  sliall  contribute  to  the  costs  and  ex- 
penses, including  reasonable  counsel  fees,  has  no  application  to  a 
bill  filerl  by  a  trustee,  asking  a  judicial  construction  of  the  wil 
creating  the  trust,  and  instructions  as  to  the  rights  of  the  rivai 
clainumts;  anil  there  is  no  principle  of  law  or  ecjuity,  which  aui 
thorizes  the  court,  umler  such  a  bill,  to  charge  either  the  trus_ 
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funds,  or  the  interest  therein  of  any  of  the  successful  parties,  witli 
reasonable  counsel  fees  fur  services  remlered  under  a  retainer  by 
other  parties  huvinj;  similar  or  identical  interests.     //>.  '>-li. 

15.  Servid'H  readered  for  hinrjU  of  tri/nt  I'nt'itr. — When  services  havt^  been 
rendered  for  the  benetit  of  a  tni.xt  estate,  in  the  han-is  <»f  an  admin- 
istrator or  otiier  trustee,  and  a  bill  in  e(juity  is  tiled  fur  the  settle- 
ment of  the  estate,  the  p  -rson  who  rendered  sucii  services  may  file 
a  petition  in  the  cause  (Code,  ^  .'^748),  and  have  his  claim  allowed 
out  of  the  trust  estate,  to  tlie  extent  of  any  balance  due  to  the  trus- 
tee, but  no  further,     yfund'n  r.  liailii/,  il.). 

10.  S(t)ue;  n-hfh  jirtllioit  is  (tlloinihlr. — When  the  trust*  e,  at  whose  iii- 
"  stance  the  services  were  rendered,  is  insolvent,  a  remedy  by  action 
at  law,  against  the  trus^  estate  and  tliebens'liciaries,  is  ;.'iven  to  the 
person  by  whom  the  services  wererenlered  (Coile,  ^  .■5747)  ;-l»ut  he 
can  not  intervene  by  pi'tition,  in  a  peiidiu>;  siiit  for  the  settlement 
of  the  estate,  between  tiie  truste  •  and  the  beneficiarie-;.     I h.  i,3. 

17.  Stniir;  attoniri/'n  ft'cx. — Services  rcndereil  by  the  attorneys  and 
solicitors  for  the  administrator,  in  t!ie  suit  institute!  by  him  a;_'ainst 
the  di-itributees,  for  a  settlement  of  his  accounts  as  administrator, 
and  als  )  as  7/^'f.s/-irnardian  uinler  tlie  ajrreement  with  the  dis- 
tributees, are  not  .services  rendere  1  for  the  trust  estate  'Code, 
§  ;5747),  and  are  not  within  the  terms  of  the  au'reement ;  "  still,  to 
some  extent,  he  has  the  ri:^ht  to  have  the  expen.se  charjjed  on  the 
tru-;t  fund  in  his  hands,  or  on  any  i)dance  of  assets  not  disbursed, 
and  a  division  of  the  bunlen  sliould  be  so  adjust<'il  as  to  leave  on 
the  trust  estate  that  i)ro])  >rtion  which  shall  represent  the  unjust 
claims  asserted  by  the  di-itrlbutees,  while  tlu;  balance  rests  on  the 
administrator  ]>ersonally."     /  li.  >!■!. 

UNLAWFUL  DETAI N VAl . 

1.  f'onditglrenrsK  of  jii<h/iiirnl,  in  octioit  <>f  ittihiirfiil  'hitiimr. — A  judg- 
ment for  the  plaintiti',  in  an  action  of  uidawful  detair.er,  is  (onclu- 
sive  as  to  the  exisli-nce  of  tin'  lelation  of  landlonl  and  tenant  be- 
tween the  parties,  ami  as  to  the  defendant's  wr<  ngful  liolilingover  ; 
and  these  issues  can  not  be  again  tried  imder  color  of  a  suit  in 
chancery.     Xunroml  r.  Kiihij'x  Adiii'r,  .<''/7. 

USURY. 

1.  E feet  of,  and   Junr  pUmlid . — A  usurious  contract,  which  the  statute 

declares  "can  not  l)e  enforced  except  as  t()  the  principal  '  Code, 
§  20;>2),  is  not  ab-olutely  void,  l)Ut  oidy  voidalde  to  the  extent  of 
the  interest ;  and  tiie  deleiisc  of  usury,  which  is  only  allowed  in 
ecjuitv  on  paviiu  iii  ot  the  legal  interest,  must  be  specially  ph  aded 
at  law.      Moh.rxnii    r.  (;r'd,',x,   .iiii). 

2.  Rt'iieintl  of  mite. — Tlu'  men-  renewal  of  a  note  or  other  security,  U- 

twe(,'n  tlie  original  jiarties  to  a  u>iirious  contract,  d«  es  not  purgi' 
the  transaction  of  the  taint  of  usury;  but  the  ilh'gal  taint  uiay  be 
eliminated,  l)y  a  renewal  cf  ti;e  note  alter  it  has  passed  into  the 
han<ls  ot  a /"'//</  y/</.  purchaser  for  value  withoal  noti<-e,  or  by  a 
reformation  of  the  contract  between  the  original  parties,  remiltmg 
the  usury,  and  retaining  niily  legal  interest.     Il>.  .'/'»i. 

VKNDOK  A.\l>  IMKCIIASKH, 

1.  TV/u/or'."*  //■'//,•  iroiier  of. — When  the  vendor  executes  a  couveyanc*' 
of  the  land  to  the  i>urchaser,  and  ac<-epts  a  .listinct  and  separate 
security  for  the  purchase-iwoney— »■.  </.,  a  bond«>r  note  with  a  sure- 
tv  or  indorser,  a  inort'j:age  on  other  property,  or  a  collateral  deposit 
of  stork  or  personal  property — this  is. /»/■(///'»  ;V(,//,  a  waiver  and 
abandomiu-nt  of  the  lienon  the  land.   l>  'ii,ijiiii'.<  Adm'r  r.  II,  „i:,  4.;7. 
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2.  Same;  assignwent  of  riote  or  hill  for  purchast-money. — The  assignee 

of  a  note  or  bill,  given  for  the  purchase-money  of  land,  can  stand 
in  no  better  position  than  his  assignor  occupied,  so  far  as  relates 
to  the  lien  on  tlie  land  ;  if  the  lien  was  waived  by  taking  a  negotia- 
ble bill  or  note,  with  inrlorsers,  for  the  purchase-money,  it  would 
not  re-attach  in  favor  of  an  assignee,  although  he  acquired  the  note 
or  bill  in  good  faith,  before  maturity,  in  the  usual  course  of  trade, 
and  for  valuable  consideration,  and  would  be  entitled  to  protection 
against  any  defense  or  equity  affecting  the  instrument  itself.   Jh.  ^,?7. 

3.  Bights   and  remedies   of  vendor,    vhen  purchase-money   is   unpaid. 

When  the  vendor  of  lands  places  the  purchaser  in  possession,  but 
retains  the  legal  title  as  security  for  the  payment  of  the  purchase- 
money,  aU  the  essential  incidents  of  a  mortgage  attach  as  between 
the  parties ;  and  the  vendor  may  maintain  ejectment  to  recover 
the  possessif)n,  or  may  subject  the  land  by  bill  in  equity  to  the 
payment  of  the  purchase-money,  although  an  action  at  law  to  re- 
cover it  has  been  barred  by  the  statute  of  limitations.  Walker  v. 
Cravford,  567. 

4.  Adverse  possession  by  purchaser  U7ider  executory  contract. — "When   a 

purchaser  of  lands  under  an  executorj'  contract,  is  let  into  posses- 
sion, not  having  paid  the  purchase-money,  and  not  having  received 
a  c'lnveyance,  he  holds  in  subordination  to  the  title  of  the  vendor; 
and  he  can  not  defeat  a  suit  in  equity  by  the  vendor  to  charge  the 
lands  with  the  payment  of  the  purchase-money,  by  interposing  the 
lapse  of  time  as  a  defense,  without  showing  that  his  possession  was 
open  and  notorious,  asserted  as  hostile  to  the  right  and  title  of  the 
v^endor,  and  continued  long  enough  to  bar  a  recovery  at  law  under 
the  statute  of  limitations.     lb.  567. 

5.  Adverse  possession  by  sub-purehaser. — Although   the  purchaser  of 

lands  under  an  executory  contract,  not  having  paid  the  purchase- 
money,  nor  received  a  conveyance,  does  not  hold  adversely  to  his 
vendor;  yet,  if  he  sells  and  conveys  to  a  third  per.-on,  who  pays 
the  stipulated  price,  is  let  into  possession,  and  receives  a  convey- 
ance of  the  title  in  fee-simple,  such  sub-purchaser  may  hold  ad- 
versely to  the  original  vendor,  and  may  acquire  a  title  under  such 
adverse  possession  and  the  statute  of  limitations.     lb.  567. 

6.  Sale  of  lands  under  void  probate  decree;  election  by  heirs  and  distrib- 

utees.— When  lands  are  sold  by  an  executor  or  administrator,  un- 
der an  order  of  the  Probate  Court  which  is  void  on  its  face,  neither 
he,  nor  his  successor  in  the  administration,  can  assert  a  vendor's 
lien  on  the  land  for  the  unpaid  purchase-money  ;  but  the  heirs  and 
distributees  of  the  estate  may,  at  their  election,  ratify  the  sale,  and 
enforce  a  vendor's  lien  for  the  purchase-money.  Moore  v.  Ran- 
dolph's Adm'r,  575. 

7.  Averment  of  offer  or  readiness  and  willingness  to  convey;  when  neces- 

sary.— When  the  payment  of  the  purchase-money,  and  the  execu- 
tion of  a  conveyance,  are  intended  to  be  concurrent  and  contempo- 
raneous acts,  either  party,  seeking  a  specific  performance,  must 
aver  his  readiness  and  al)ility  to  perform  at  the  appointed  time; 
but,  when  the  vendor  executes  a  bond  conditioned  to  make  title 
generally,  and  the  purchaser  gives  his  note  or  notes  payaV)Ie  on  a 
day  certain,  the  payment  of  the  i)urchase-money  is  not  dependent 
on  tlie  making  of  title  ;  and  in  a  bill  by  the  vendor  to  enforce  the 
payment  of  the  purchase-money,  it  is  not  necessary  that  he  should 
aver  an  oflTer  on  his  part  to  convev,  or  his  readiness  and  willing- 
ness to  make  title.     Ihirki-tt  v.  Munford,  423. 

8.  Rescission  of  cftntract,  on  (icrount  of  defect  in  title. — AVhen  a  purcha- 

ser of  lands  has  been  placed  in  possession  under  the  contract,  and 
retains  it,  the  contract  being  free  from  fraud,  a  court  of  equity  will 
not,  at  his  instance,  rescind  the  contract  on  account  of  defects  in 
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the  vendor's  title;  unless  it  i.s  dearly  shown  that  injury  muHt  re- 
sult to  him  from  an  abandnnment  of  the  iMwsession — as,  where  he 
has  paid  a  part  of  the  purchase-money,  or  has  made  valuable  im- 
provements, and  the  vendor  is  insolvent.  Ih.  4~-'^- 
9.  Same;  arerment  of  vendor'/i  insolvency. — An  averment,  in  a  V)ill  by 
the  purchaser,  that  the  vendor  "  has  not  property  in  Alabama,  or 
elsewhere,  within  the  knowled^ie  of  comj)lainant,  except  his  inter- 
est in  the  estate  of  P.,"  his  deceased  son,  the  value  of  which  is 
not  stated,  is  not  e<iuivalent  to  an  averment  of  his  insolvency; 
nor  would  a  general  averment  of  his  want  of  projjerty,  "  within 
the  complainant's  knowledge,"  be  sufhcicnt  in  any  case,  unless 
accompanied  with  further  averments  showing  all  necessary  dili- 
gence to  ascertain  his  solvency  and  ability.     lb.  1(23. 

10.  Saiiif;  non-residence  of  vendor. — If  the  non-residence  of  the  vendor 

would,  in  any  case,  justify  a  rescission  (if  the  contract  at  the  in- 
stance of  the  purchaser,  while  he  remains  in  possession,  it  cannot 
be  made  a  ground  nf  relief,  when  both  of  tlu'  parties  are  non-resi- 
dents, and  were  when  the  contract  was  made.     I  h.  Ii2S. 

11.  Defect  in  title,  or  fraudulent  reprenentntion  hy  vendor. — If  there  was 

any  defect  in  the  vendor's  title  to  the  land,  and  he  made  any 
fraudulent  representation  as  to  his  title,  or  gave  a  warranty  of  title, 
the  purchaser  may,  at  his  election,  either  rescin<l  the  contract,  or, 
tlie  vendor  being  insolvent,  may  retain  the  possession,  and  recoup 
his  dama<:es  for  the  defect  of  title;  but,  when  the  defect  of  title 
was  known  to  the  purchaser,  and  he  accepted  a  (|nit-claim  deed,  he 
can  not  set  up  such  defect  in  defense  of  a  suit  to  enforce  the 
vendor's  lien.     Tedder  v.  Steele,  S47. 

12.  Vendor's  lien  ;  taking  note  for  jmrchase-money,  xcith  surety,  and  re- 

citing consideration. — The  principle  is  settles!  by  the  former  de- 
cisions of  this  court,  and  has  become  a  rule  of  property,  that 
taking  the  purchaser's  note,  with  surety,  for  the  purchase-money, 
is  pre.sumptively  a  waiver  or  abandonment  of  th«'  vendor's  lien  on 
the  land  ;  but,  when  the  no'e  recites  the  purchase  as  its  considera- 
tion, and  de.scribes  the  lands,  though  such  recital  does  not  create 
an  express  charge  on  the  land  in  the  nature  of  an  equitable  mort- 
gage (as  held  in  Bryant  v.  Steyihevs,  oS  Ala.  r>:5<)),  it  rebuts  and 
overcomes  the  presumed  waiver  and  abanrionment  of  the  lien. 
(Brickki.l,  C.  J.,  dissenting,  and  adhering  to  Bryant  v.  Stephens, 
supra.)     Ih.  S47. 

13.  Vendor's  lien  as  shoirn  by  deed  and  assignment  of  note,  construed 

together;  parol  evidence  as  to  intention  of  parties. — When  the 
vendor's  deed  to  the  purchaser  recites,  a.s  its  consideration,  the 
transfer  by  the  })urchiiser,  l)y  written  assignment  f»r  indorsement, 
of  the  promissory  no'e  of  a  third  i)ers(m  payable  U)  him,  the  deed 
and  assignment  together  constitute  the  contract  of  the  parties,  and 
are  to  be  construed  as  one  transaction  ;  "  and  it  may  i)e  seriously 
questioned  whether  verbal  declarations  of  intention,  whether  con- 
temporaneous or  antecedent,  are  admissible  as  evidence."  to  affect 
the  question  whether  a  vendor's  lien  was  intended  to  be  waived  or 
reserved.      Walker  v.  Striive,  167. 

14.  Vendor's  lien  ;  waiver  of. — Taking  the  purchaser's  note  or  Inind  for 

the  purchase-money,  or  the  renewal  of  such  note  or  Iwind,  is  not  a 
waiver  of  the  vendor's  lien  ;  but  the  lien  may  be  waived  V)v  taking 
collateral  se<-urity,  and  is  waived,  i)resumptively.  by  taking  the 
note  of  a  third  person  ;  and  this  presum])tion  is  stron;xer,  of  course, 
when  such  note  is  secured  bv  mortgage  on  other  jiroperty. 
lb.  1(>7.  '  • 

15.  Same. — Where  the  vendor  executes  a  dee<l  to  the  purchaser,  recit- 

ing therein,  as  its  ctmsideration,  the  purcliaser's  agreement  to  pay 
an  outstanding  incumbrance  on  the  land,  and  the  assignn>ent  of  a 
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promissory  note  of  a  third  person  ;  and  the  transfer  of  the  note  i& 
signed  by  the  purchaser  (a  married  woman)  and  her  husband,  at- 
tested by  two  witnesses,  and  purports  to  be  made  "  in  part  pay- 
ment of "  the  land  conveyed,  "together  with  the  security  for  its 
paymLMit,  evidenced  by  mortgage  on  "  another  tract  of  land  ;  these 
facts  sliow,  at  least  presumptively,  a  waiver  or  abandonment  of  the 
vendor's  lien.     Jh.  167. 

16.  BW  b:i  vendor,  for  specific  performance ;  offer  to  convey. — The  vendor 

of  lands  may  maintain  a  bill  for  specific  performance,  to  compel 
the  purclias'c-r  to  ac -ept  a  conveyance  ;  but,  in  such  case,  the  bill 
must  contain  an  offer  to  iMjnvey  on  payment  of  the  purchase- 
money.     Munford  v.  Pear-'e,  Jfo2. 

17.  Bill  to  enforce  vendor's  lien  ;  offer  to  convey. — In  a  bill  to  enforce  a 

vendor's  lien  on  land  for  the  uupaitl  purchase-money,  it  is  not  nec- 
essarj' to  aver  complainan;'s  readiness  and  willingness  to  convey 
as  stipulated  in  his  bond  for  title,  unless  the  bond  contains  a  stipu- 
lation that  the  purchase-money  shall  not  be  due  and  payaljle  until 
a  deed  of  conveyance  i«  mad.e.     lb.  4-'j~. 

18.  Defect  in  vendor' f<  title,  ok  d  fense  to  hill  to  enforce  lien. — If- the  pur- 

chaser knows,  when  he  enters  into  the  contract,  lliat  the  vendor's 
title  is  defective,  and  t  lat  it  requires  a  special  legislative  act  to  en- 
al)le  him  to  convev,  and  yet  t  ikes  and  holds  posse-^sion  under  the 
contract,  he  cm  not  se-  up  t'.iisdef"Ct  in  d'-fenseof  a  bill  to  enforce 
the  vendor's  lien,  af;er  the  vendor  has  procured  the  passage  of 
such  special  statute.     Ih.  452. 

19.  Estoppel  (lyainst  purchas-'r  from  .netting  upj  other  title. — If  the  pur- 

chaser enters  under  the  contract,  and,  while  thus  in  possession, 
buys  in  the  land  a'  an  adminis!rator's  sale,  at  a  nominal  price,  by 
agreement  with  all  the  i)arties  in  interest,  for  the  purpose  of  per- 
fecting the  title,  he  is  estopp'-d  from  setting  up  the  title  thus 
acquired  against  his  Vf^ndor.     lb.  4-'i2- 

20.  Evtrnt  of  reliff  under  bill  to  enforce  vendor's  lien  ;  removal  of  cloud 

rm  title  to  land. — When  the  jurisdiction  of  a  court  of  equity  has 
atta-hed,  under  a  l)ill  properly  filed  to  enforce  a  vendor's  lien  on 
land,  the  court  "will  make  its  jurisdiction  efFectiial  for  the  purposes 
of  complete  relief,  by  removing  any  impediment  to  the  enforce- 
ment of  the  lien,  especially  where  such  impediment  is  a  cloud  on 
the  title.     Johnston  d-  Sffci'ts  v.  Smith's  .Idni'r,  lOS. 

21.  Purchase  at  ta.r-sale,  by  party  oho  ought  to  have  paid  ta.ves. — A  pur- 

chase of  land  at  a  sale  for  unpaid  taxes,  by  a  person  whose  duty 
it  was  to  i)ay  die  taxes,  oi)erates  only  as  a  payment,  and  can  not 
avail  to  strengthen  his  title  against  the  person  under  whom  he 
holds;  and  this  principle  a)i]ilies  to  a  per.son  who  is  in  possession 
under  an  executory  contract  of  purchase,  and  to  a  sub-piu'chaser 
hoMing  under  him".     lb.  108. 

22.  Sale  under  dec  rev  ;  putting  unrchaser  in  possession;  n-r  it  of  assist- 

ance.— When  land>  are  onlered  to  be  sold  mider  a  decree,  the  de- 
cree may  direet  tiie  re.:j;ister,  upon  i)ayment  of  his  bid  l»y  the  pur- 
cha.ser,  to  execute  to  i\im  a  conveyance,  and  to  place  him  in  pos- 
session ;  and  when. the  decree  so  orders,  tiie  register  may,. without 
waiting  lor  a  confirmation  of  the  sale,  issue  a  writ  of  assistance  to 
the  pnnhaser,  if  the  preniis-s  are  w.ithheld  by  a  defendant,  or  one 
wiio  enters  piidi'nt'  lltr  tm<ler  him,  or  by  a  naere  trespasser,  since 
all  such  persons  are  concluded  by  the  decree.     Ih.  108. 

23.  (irowin'!  crops,  an  belueen  suh-purchaser  in    possvifsion   and  vendor 

eaforrinj  lien,  or  purchuKer  at  sale  under  decree. — .\  ])uri-haser,  or 
sub-i)iirehaser'  in  jtossession  when  lands  are  sol  1  under  a  <lecree 
etiforcin','  a  vemior's  lien,  is  not  entitled,  as  against  the  purchaser 
at  the  sale  under  tlie  decree,  to  the  crops  j>l;uited  an  1  growing  on 
the  lands  at  the  time  of  the  sale  ;  ami  wlien  he  asserts  his  claim  by 
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petition  against  the  purchaser  at  tlio  Hale,  this  court  will  not,  on 
ai)peal  from  the  original  (k'froo,  review  the  order  dinniisHing  tlie 
petition,  the  purchaser  not  being  a  partv  to  the  record  in  this  court. 
lb.  WS. 
24.  Purcluistr  pendinde  Ilti-. — A  ])iirchaser  of  land  pemUnlf  lite,  after  an 
attachment  has  been  levied  on  it,  takes  it  ruui  oim-f,  and  subject  to 
the  contingency  '>f  loss  by  the  result  of  the  suit.  Pifvi'ij  r.  Cnha- 
ni»K,  25S. 

VENUE.     See  Ckimin.m.  Law,  20. 
VERDICT. 

1.  Form  of  irrdirt;  i)ii*t)  nrfii  tix  In  jmr  ax  to. — The  jury  have  the 
power  to  return  eilher  a  general  or  special  venlict,  and  tlie  court 
has  no  authority  to  control  or  direct  their  actiou  in  this  particular; 
hence,  a  charge  instructing  them  that,  if  they  found  certain  facts 
to  l)e  true,  "  tlieir  venlict  must  be"  in  a  i)rescribed  form,  which  is 
a  j*pecial  verdict,  is  erroneous.     Fonter  v.  JoIdihou,  ,J4!'- 

WARDEN  OF  PEXITKNTT.\RY.     See  Agkncv,  8-10;  Contract,  7-9. 

WILLS. 

1.  Codicil. — A  codicil   is  part  of  the   will,  an<l  the  two  must  be  con- 

strued together  as  ])artsof  one  instrinnent.  If  the  codicil  express- 
ly revokes,  or  is  in  irreconcilable  conflict  with  any  clause  of  the 
will,  tiiat  clause  must  be  treated  as  stricken  out.  and  the  codicil 
stand  as  the  last  exponent  of  the  testator's  intention;  but  thec«Ml- 
icil  revokes  and  snj)plants  the  will  only  to  this  extent,  (irimhnll 
V.  Pntton,  li.'i;. 

2.  Parol  n-idi'iice  ;  trlwn  (idiiii.t><ilili'  in  coti-ttrnclioii  of  nill. — In  the  con- 

struction of  wills,  the  usual  rule  excludes  evidence  of  extrinsic 
facts  for  the  purpose  of  controlling  or  varying  the  tenns  of  the 
will,  except  to  rebut  a  resulting  trust,  or  to  explain  a  latent  am- 
biguity; and  while  tliere  are  respectable  authorities  which  hold 
parol  evidence  admissible  to  exi)lain  patent  ambiguities,  the  prin- 
ciple is  indisputable,  that  when  the  words  of  the  will  are  clear, 
and  have  a  delinite  meaning,  however  awkwardly  exjtressed,  ex- 
trinsic evidence  can  not  be  received  to  show  a  ditlerent  meaning, 
contra<iietory  of  that  imiported  by  the  testamentary  language. 
Lre  r.  iSliirirs,  JSS. 

3.  Condition  fiiinr.ii'd  td  lrf)<trii  or   drrii<i\  forhiddinij   cimtixt   of  irill. — A 

testator  has  an  undoubted  right,  in  ilisposing  of  his  property,  to 
provide  that  any  leL'a'ee  or  devisee  who  contests  his  will,  or  seeks 
to  set  it  aside,  shall  forfeit  all  interest  un<lerit.  I)<n,i(/oi,  r.  Wadr. 
.Wl. 

4.  Same. — Where   the   clause   of  forfeiture    declares    that    any   child 

who  "resists  the  jirobate'"  of  the  will,  "or  i)etitions  to  break  or 
set  it  aside,"  shall  forfeit  all  interest  umler  it,  and  the  property 
devise<l  or  beiiueatheil  to  him  shall  go  to  those  who  have  not  "op- 
posed" it;  a  chilli  who,  without  making  himself  a  party  to  a 
contest  instituted  by  another  devisi'e.  actively  interferi'<|  in  In-half 
of  the  contestant,  advising  and  aiding'  him,  is  etiually  within  the 
prohibition;  and  his  interest  under  the  will  is  forfeite(l,  although 
the  contest  was  never  broULrht  to  a  trial,  but  was  abandoned.  !>>. 
.1(11. 

5.  ('onti'stcd  jirohotr    of  irill ;  jiroof    of  )/roiiiid.-<   of  rmitixt. — \\'hen  the 

probate  f>f  a  will  is  contested,  the  groun<ls  of  contest  are  reijuired 
to  be  filed  in  writing  (('(mIc,  §  2.'?17).  and  become  part  of  the  record  ; 
and  secondarv  evidence  of  them  can  not    be    received    without 
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proper  proof  of  their  loss  or  destruction,  as  in  case  of  other  writ- 
ings, lb.  501. 
6.  Same. — Such  written  grounds  of  contest  being  matter  of  record  in 
the  Probate  Court,  and  properly  deposited  there,  proof  of  recent 
search  for  them  in  that  office  is,  generally,  a  necessary  predicate 
to  the  introduction  of  secondary  evidence;  and  without  proof  of 
such  search,  a  certificate  of  the  probate  judge,  attached  to  a  trans- 
cript which  })urports  to  contain  "  a  full,  true  and  perfect  copy  of 
all  the  proceedings  "  in  the  matter  of  the  probate  of  the  will,  and 
which  does  not  include  any  written  grounds  of  contest,  is  not  suf- 
ficient to  authorize  the  admission  of  secondary. evidence  thereof. 
Ih.  501. 

See,  also,  Legacy  and  Devise. 

WITNESS. 

1.  To  what  witness  or  party  mat/  testify. — Declarations  made  attending 

acts,  and  explanatory  of  thein,  are  facts  to  wliich  a  witness  or  a 
party  may  testify ;  but  uncommunicated  intentions  must  be  deter- 
mined by  the  jury,  and  are  not  the  subject  of  proof  by  a  witness  or 
part}'.      Wheless  v.  Rhodes,  41^- 

2.  Competency  of  co-defendants  as  witnesses  for  each  other. — When  two 

persons  are  jointly  indicted,  neither  is  a  comi)etent  witness  for  or 
against  the  other,  unless  there  has  been  an  order  of  severance,  a 
nolle  prosequi,  or  a  verdict  of  acquittal  entered  in  favor  of  the  one 
ofTered  as  a  witness ;  and  one  who  has  pleaded  guilty,  but  against 
whom  no  judgment  has  been  rendered,  is  not,  within  this  rule, 
competent  to  testify  for  the  other.     Henderson  v.  The  State,  33. 

3.  Impeaching  witness  by  proof  of  former  declarations. — When  a  witness 

is  examined,  with  a  view  to  impeaching  him,  as  to  his  statements 
at  a  time  and  place  designated,  and  he  denies  that  he  made  such 
statements  in  the  wonlsor  form  suggested,  he  has  a  right  to  state, 
either  on  his  direct  or  cross-examination,  what  he  did  say  on  that 
occasion.     Henderson  v.  The  State,  39. 

4.  Refreshing  memory  of  ivifness  by  memoranda. — As  to  the  use  of  books 

or  memoranda  by  a  witness,  to  aid  or  refresh  his  memory,  the  cor- 
rect rule  is  stated  in  the  case  of  Acklen's  Adm'r  v.  Hickman,  63 
Ala.  494.     Miinilen  v.  Bailey,  63. 

5.  Same. — A  witness  (•an  not  refresh  his  memory  by  referring  to  a  writ- 

ten memorandum,  nor  testify  to  the  contents  of  the  memorandum 
as  facts,  when  he  did  not  himself  make  the  memorandum,  and  had 
at  no  time  any  pi^rsonai  knowledge  of  the  truth  of  the  facts  there- 
in recited.     Miller  &  Co.  v.  Boykin,  469. 

WRIT  OF  ASSISTANCE.     See  CiiANCERv,  74. 
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